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M r .  Speaker:  

I have t h e  honour t o  submit h e r e w i t h  a s p e c i a l  r e p o r t  t o  t h e  L e g i s l a t i v e  
Assembly, pursuant  t o  s e c t i o n  30(2) of t h e  Ombudsman A c t ,  R.S.B.C. 1379, 
c. 306. 

T h i s  r e p o r t  sets o u t  my i n v e s t i g a t i o n  of t h e  complaint  of M r .  J . D .  
Hamilton, D i r e c t o r  of Forvard S a - a i l l s  L td . ,  a g a i n s t  t h e  i.lorkers' 
Zompensation Board and t h e  M i n i s t r y  of A t t o r n e y  General, and my 
recommendations i n  t h e  matter. 

Yours s i n c e r e l y ,  

. 
Karl A. Friedmann 
Ombudsman 
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INTRODUCTION 

Forward Sawmills Ltd. owed a debt  t o  t h e  Workers' Compensation Board 

(WCB). Forward has  ceased ope ra t ions ,  and had few assets. Forward's 

D i rec to r ,  M r .  Hamilton, owned logging equipment which had been purchased 

i n  h i s  o m  name. The W C B  c o l l e c t e d  the debt  a g a i n s t  t h e  company, by sale 

of Mr. Hamilton's equipment, l eav ing  M r .  Hamilton wi th  a debt  of $60,000 

i n  h i s  o m  n a m e .  

To do t h i  s, t he  WCB pre-empted ano the r  r e g i s t e r e d  c r e d i t o r ,  I s l a n d  

Finances Ltd. I do not ques t ion  t h e  r i g h t  of t h e  W C B  t o  pre-empt o t h e r  

c r e d i t o r s ,  even though a recent  r epor t  by t h e  Law Reform Commission 

recommended l i m i t a t i o n s  on t h i s  power. But i t  is my opin ion  t h a t  t h e  

WCB, l i k e  o t h e r  c r e d i t o r s ,  must act wi th in  t h e  power g iven  by s t a t u t e .  

It is  my f i n d i n g  t h a t  t h e  W C B  d id  not .  

As c.an be seen from t h e  r epor t  and i t s  appendices ,  t h e  h i s t o r y  of t h i s  

problem i s  lengthy,  and i t  i s  easy t o  become mired down i n  t he  d e t a i l s  of 

t h e  case. The simple f a c t  remains that my complainant has l o s t  equipment 

f o r  which he pa id  over  $70,000. 

debt  t o  WCB, of about $6,000. 

over  $60,000 secured only on h i s  name. 

man, who has  paid h i s  debt  t o  t h e  mortgage holder .  He i s  l e f t  with 

nothing. His company has  no work and he has  no equipment. 

The equipment went t o  pay h i s  company's 

H e  was l e f t  wi th  a chattel mortgage of 

My complainant i s  a r e spons ib l e  

c 
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For t h e  p a s t  year  I have recommended t h a t  the Minis t ry  of Attorney 

General and t h e  W C B  submit t o  a r b i t r a t i o n  on the amount of compensation 

owing, and t h a t  my complainant ' s  c o s t s  be borne by t h e  Province. 

r e p o r t  con ta ins  a d e s c r i p t i o n  of the even t s  of that year.  

i n t r o d u c t i o n  i t  is s u f f i c i e n t  t o  say t h a t  no agreement has  been reached 

t o  r e so lve  my complainant ' s  losses .  

complainant experience f u r t h e r  de lay  while t h e  government seeks a l e g a l  

i n t e r p r e t a t i o n  from t h e  Supreme Court of B r i t i s h  Columbia. 

My 

In  t h i s  

Rather  it has been suggested that my 

T do not be l i eve  t h a t  i t  is j u s t  o r  e q u i t a b l e  f o r  the government t o  

expect  my complainant t o  wait any longer.  

h i s  equipment was seized.  

business ,  f o r  himself ,  as he had been f o r  twenty years.  For t h e  p a s t  

It has been t h r e e  years  s i n c e  

Un t i l  t h r e e  yea r s  ago my complainant was in 

t h r e e  years ,  and u n t i l  t h i s  problem is resolved,  he must r e l y  on sporadic  

employment i n  t h e  logging indus t ry .  I urge t h e  L e g i s l a t i v e  Assembly t o  

in t e rvene  t o  ensure t h a t  j u s t i c e  is not  f u r t h e r  delayed. 

A BRIEF HISTORY OF THE PROBLEM 

M r .  Hamilton is a logger.  

Ltd., a company working in t h e  Forward Harbour area, near  Campbell 

River .  The company logged a t i m b e r  l i c e n c e  t h e r e ,  and also operated as a 

subcont rac tor  f o r  Doman I n d u s t r i e s  Ltd. L i k e  a l l  employers, Forward was 

assessed  an  amount owing t o  the W C B  f o r  insurance of i t s  employees. 

the late s e v e n t i e s  Forward f e l l  behind i n  payment of i t s  assessments.  

H e  is also a D i r e c t o r  of Forward Sawmills 

I n  
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Par t  of the reason  f o r  t h i s  was a d i s p u t e  which developed wi th  Domans. 

Domans claimed ownership of a large q u a n t i t y  of cedar  l o g s  f e l l e d  and 

s t o r e d  on t h e  beach a t  Forward Harbour. 

from i t s  own licence. 

be sold.  

Forward bel ieved t h e  l o g s  were 

Unt i l  t h i s  d i s p u t e  was reso lved  t h e  l o g s  could not 

When t h e  f o r e s t  i n d u s t r y  began t o  experience a down t u r n  i n  1981-1982, 

t h e  WCB assessment was sti l l  unpaid and the  l o g s  were s t i l l  on t h e  

beach. Fordard ceased ope ra t ions ,  l eav ing  a l l  i t s  equipment on s i te .  

Most of t h e  equipment had been purchased by M r .  Hamilton pe r sona l ly ,  i n  

1978 t o  1980. H e  had bought a D 8  caterpil lar t r a c t o r ,  two sk idde r s ,  two 

logging towers,  and some small equipment. To raise the money he had 

pe r sona l ly  s igned an  agreement d t h  a V i c t o r i a  f inance  company, I s l a n d  

Finances Ltd. ,  which gave t h e  company a mortgage over  a l l  of t h e  

equipment. That mortgage was r e g i s t e r e d  with t h e  Cent ra l  Reg i s t ry  of t h e  

Min i s t ry  of Consumer and Corporate A f f a i r s .  

When Forward Sawmills ceased opera t ing ,  M r .  Hamilton owed I s l a n d  Finances 

about $60,000. 

of t he  equipment: i n s t e a d  it waited,  knowing that the economy w a s  poor 

f o r  logging, and t h a t  Mr. Hamilton would pay as soon as he was ab le .  

I s l a n d  Finances did not  take i t s  remedy of repossess ion  

The W C B  did not wait. Its o r i g i n a l  assessment debt  of about $4,000 had 

r i s e n  t o  over  $6,000 wi th  p e n a l t i e s  and i n t e r e s t .  This  was a debt  owing 

by t h e  company, Forward Sawmills Ltd. Under s e c t i o n  45 of t h e  Workers 

Compensation A c t ,  t h e  Board may i s s u e  a c e r t i f i c a t e  s t a t i n g  t h a t  a n  
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assessment w a s  made, and the amount remaining unpaid. C e r t i f i c a t e s  were 

i ssued ,  which named Forward Sawmills Ltd. as the debtor .  The 

c e r t i f i c a t e s  were f i l e d  i n  County Court pursuant t o  s e c t i o n  45(2) of t h e  

Workers Compensation Act. Writs of s e i z u r e  and sale were i ssued  aga ins t  

Forward Sawmills Ltd., and sen t  t o  S h e r i f f  Se rv ices  i n  Campbell River  f o r  

enforcement. No writs were i ssued  a g a i n s t  M r .  Hamilton. 

Those writs were received by the s h e r i f f  i n  t h e  spr ing  of 1982. The 

s h e r i f f  contac ted  M r .  Hamilton, and gave him some time t o  come up wi th  

t h e  money t o  pay Forward's debt.  M r .  Hamilton t r i e d  t o  convince the  

sheriff t o  s e i z e  and sell  the cedar  l o g s  on the beach. The s h e r i f f  would 

not do that, because of the d i s p u t e  with Domans as t o  who owned t he  

logs.  The s h e r i f f  d id  a l low M r .  Hamilton time t o  t r y  t o  make a p r i v a t e  

sale o r  t o  sett le wi th  Domans. 

I n  Ju ly ,  1982, the s h e r i f f  f l ew  t o  Forward Harbour, t ak ing  a heavy duty 

mechanic wi th  him. 

equipment, the D 8  c a t e r p i l l a r  and one of the  sk idde r s  both of which were 

owned by M r .  Hamilton. T h i s  equipment was l e f t  a t  Forward Harbour with 

the o the r ,  unseized machinery. On r e t u r n  t o  Campbell River  t h e  s h e r i f f  

checked i n t o  var ious  methods of s e l l i n g  the equipment, inc luding  moving 

it t o  Vancouver f o r  auc t ion .  

The s h e r i f f  placed s e i z u r e  on two p i e c e s  of 

Seve ra l  months went by. 

cover  the c o s t  of moving the equipment. 

on the equipment. Meanwhile, M r .  Hamilton was still t r y i n g  t o  f i n d  a 

The W C B  sen t  the s h e r i f f  a cheque f o r  $2,500 t o  

The s h e r i f f  arranged f o r  repairs 
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buyer f o r  t h e  logs ,  so that Forvard ' s  debt  could be paid.  

t h i s  t i m e  t h e  resale value of M r .  Hamilton's equipment gas dropping, 

because of t h e  slump i n  t h e  f o r e s t  i ndus t ry .  Perhaps because of t h i s  

slump, M r .  Hamilton was unable t o  f i n d  a buyer f o r  t h e  logs ,  d e s p i t e  h i s  

many a t t e m p t s  and t h e  s h e r i f f ' s  co-operat ion i n  a l lowing t h i s  delay.  

Throughout 

By November of 1982 t h e r e  were few a u c t i o n s  of logging equipment being 

he ld ,  and t h e  s h e r i f f  recognized t h a t  t h e  c o s t  of moving t h e  equipment 

may be p r o h i b i t i v e ,  when compared t o  t h e  l i k e l y  p r i c e  a t  sale. 

Never the less ,  t h e  s h e r i f f  cont inued,  ob ta in ing  estimates on t h e  c o s t  of 

moving the  cat  and t h e  sk idde r  out  by barge. 

I n  December, 1982 a n  employee of the  WCB v i s i t e d  t h e  s h e r i f f  o f f i c e ,  and 

t o l d  the  s h e r i f f  that the  W C B  might not go through wi th  t h e  sale. The 

s h e r i f f  had knom t h a t  t he  equipment belonged t o  M r .  Hamilton, not  t o  t h e  

company, Fordard Sawmills Ltd. ,  but he d id  not t h i n k  that t h i s  was a 

problem. The s h e r i f f  thought t h a t  s e c t i o n  52 of t h e  Workers Compensation 

Ac-t allowed t h e  s e i z u r e  of goods belonging t o  a d i r e c t o r  of t h e  company. - 
When t h e  s h e r i f f  l earned  from t h e  Board 's  employee t h a t  t h e  W C B  may not  

i n t e r p r e t  s e c t i o n  52 the  same way, he wrote t o  the  W C B  ask ing  f o r  

i n s t r u c t i o n s  on t h e  l e g a l  quest ion.  

The WCB never answered that quest ion.  In s t ead  it wrote a l e t t e r  

au tho r i z ing  t h e  s h e r i f f  t o  a d v e r t i s e  t h e  sale of t h e  equipment i n  t h e  

l o c a l  paper. A purchaser  was found. 

. 

The purchaser  o f f e red  $6,000 "as 
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is, where is" f o r  t h e  cat and sk idder .  I n  January,  1983, the W C B  

author ized  the s h e r i f f  t o  accept  t h a t  o f f e r .  
- 

When the purchaser  went t o  Forward Harbour t o  remove h i s  equipment, he 

a l s o  removed a second sk idder .  This sk idde r  had never been se ized  by t h e  

s h e r i f f ,  and, l i k e  t h e  o t h e r  equipment, i t  belonged t o  M r .  Hamilton, not  

t o  t h e  company. M r .  Hamilton discovered the second sk idde r  had been 

moved, and t o l d  the s h e r i f f  that he had contac ted  t h e  RCMP and may ask  

t h a t  charges  of t h e f t  be l a i d .  Although M r .  Hamilton d id  not withdraw 

t h e  a l l e g a t i o n  of t h e f t ,  the s h e r i f f  accepted $3,710 from t h e  purchaser ,  

as payment f o r  the second skidder .  

I n  a l l ,  the s h e r i f f  r a i s e d  $9,500 from the sale of equipment f o r  which 

M r .  Hamilton had pa id  over  $78,000. The W C B  received $6,476.48, the 

s h e r i f f ' s  c o s t s  were over  $2,500, leav ing  a balance of $505.85 which was 

s e n t  t o  I s l a n d  Finances.  

MY INVESTIGATION 

M r .  Hamilton contac ted  my o f f i c e  soon a f t e r  t h e  s h e r i f f  sale. Why, he 

asked, had t h e  s h e r i f f  so ld  f o r  $9,500 goods f o r  which he had pa id  over 

$78,0001 

i n s t e a d  of the equipment? What was he supposed t o  do about h i s  c h a t t e l  

mortgage on t h e  equipment, on which $60,000 w a s  s t i l l  owing t o  I s l and  

Finances Ltd.? Why had the s h e r i f f  so ld  t h e  second sk idde r  t o  the  

purchaser  of t he  f i r s t  two items, when t h e  s h e r i f f  knew that t h e  

Why had the s h e r i f f  re fused  t o  s e i z e  logs  owned by h i s  company, 
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, .- 

purchaser  had removed the second sk idde r  from Forward Harbour without 

a u t h o r i t y  and that M r .  Hamilton w a s  cons ider ing  a l l e g i n g  t h e f t  thereby? 

Why were t h e  s h e r i f f  c o s t s  so high: $2,500 on a debt  of $6,500? 

t h e  W C B  have these assets se i zed ,  e f f e c t i v e l y  p u t t i n g  him out of 

bus iness ,  when a p r i v a t e  f inance  company vas w i l l i n g  t o  w a i t  t o  c o l l e c t  

on a debt  t e n  times as l a rge?  

Why d i d  

I bel ieved  that a l l  of t h e s e  were compla in ts  w i th in  my mandate. I n  some 

of t h e  i s s u e s ,  M r .  Hamilton may have had t h e  op t ion  of f i l i n g  a s u i t  

a g a i n s t  t he  Province.  I cons idered  whether o r  not i t  would be 

appropr i a t e  t o  d e c l i n e  t o  I n v e s t i g a t e ,  and r e f e r  him t o  t he  c o u r t s .  I 

decided that I must go ahead. M r .  Hamilton had come t o  me seeking 

j u s t i c e ,  and he was not  f i n a n c i a l l y  capable  of bear ing the c o s t  of a s u i t  

a g a i n s t  t h e  Province.  I began a lengthy  i n v e s t i g a t i o n  of t h e  a c t i o n s  of 

both t h e  W C B  and t h e  s h e r i f f s .  During t h a t  i n v e s t i g a t i o n  I became aware 

of one f a c t o r  so crucial that I began t o  focus  my i n v e s t i g a t i o n  on that 

f a c t o r  a lone ,  r e se rv ing  the r i g h t  t o  addres s  a l l  o t h e r  €ssues at  a later 

d a t e  i f  necessary.  The paramount ques t ion  which emerged was whether t h e  

s h e r i f f  could l awfu l ly  s e i z e  and sell on t h e  writs of s e i z u r e  and sale, 

equipment t’hat was owned not by the Board’s debtor ,  but by a n  ind iv idua l ,  

Mr. Hamilton. 

Although I d i d  not complete the i n v e s t i g a t i o n  of most of t h e  o r i g i n a l  

complaints  made by M r .  Hamilton, my i n v e s t i g a t i o n  d i d  reveal informat ion  

which added substance t o  his complaints .  

s h e r i f f  dec l ined  t o  s e i z e  were subsequent ly  determined t o  belong t o  the 

company, and were so ld  f o r  over  $40,000. 

For example, t h e  logs which t h e  

. .- 
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Another set of facts revealed by my i n v e s t i g a t i o n ,  but unre la ted  t o  t h e  

l e g a l  ques t ion  was s u f f i c i e n t l y  unusual t h a t  I bel ieved  it  must be 

pursued. A review of the s h e r i f f ' s  f i l e  had shown that M r .  Hamilton had 

usua l ly  rece ived  good co-operation from the s h e r i f f .  The s h e r i f f  had 

made commendable e f f o r t s  t o  ensure  that M r .  Hamilton was kept  informed of 

his pos i t i on ,  and t o  a l low M r .  Hamilton t i m e  t o  act t o  prevent t h e  

execut ion.  'But a problem was apparent  when I reviewed the  manner of t h e  

"sale" of the second sk idder ,  which had been removed from Forward Harbour 

by the purchaser  of t h e  f i r s t  two p i e c e s  of equipment. This  "sale" had 

gone ahead, d e s p i t e  t h e  f a c t  that the s h e r i f f  knew t h a t  M r .  Hamilton was 

cons ider ing  ask ing  f o r  charges  under t h e  C r i m i n a l  Code, and without any 

proof t o  the s h e r i f f  t h a t  M r .  Hamilton had reached a n  agreement t o  s e l l  

t o  the purchaser.  

The s h e r i f f  was i n  c o n t a c t  wi th  I s l a n d  Finances,  because of t h e i r  chattel 

mortgage on a l l  t h e  equipment. L e t t e r s  between She r i f f  Se rv ices  and 

I s l a n d  Finances suggested that t h e  s h e r i f f  did not know under what 

a u t h o r i t y  he so ld  the second sk idder .  

1983, the s h e r i f f  wrote " t h i s  w i l l  confirm that She r i f f  Se rv ices  . . . a l s o  

so ld  one (1) mountain logger  sk idde r  ML200, serial #73181". A l a t e r  

let ter,  dated Apr i l  8, 1983, t akes  t h e  p o s i t i o n  that S h e r i f f  Se rv ices  d i d  

no t  "sell" the second sk idder ,  but rather se ized  monies owing from t h e  

purchaser  t o  M r .  Hamilton. The p o s i t i o n  became even less clear, i n  a 

l e t te r  dated May 4, 1983, w r i t t e n  by the s o l i c i t o r  t o  Court Se rv ices  

Branch. 

In a le t te r  da ted  February 28, 



"As I understand i t ,  t h e  Deputy S h e r i f f  t o l d  [purchaser ' s  name] 
t h a t  they would s e i z e  any cheque made payable t o  M r .  Hamilton under 
s e c t i o n  52 of t h e  Court Order Enforcement A c t .  
n e c e s s i t y  t o  do so was avoided by [pu rchase r ' s  name] br inging  a 

I n  f a c t ,  t h e  

cheque i n t o  t h e  S h e r i f f ' s  o f f i c e ,  made payable t o  the Min i s t ry  of 
Finance". 

A l l  t h i s ,  when M r .  Hamilton had not withdrawn h i s  a l l e g a t i o n  of t h e f t  by 

t h e  purchaser .  Th i s  i s s u e ,  uncontested by t h e  Min i s t ry  of Attorney 

General,  seemed so important that I d id  proceed t o  make a formal f ind ing  

t h a t  t h e  Deputy S h e r i f f  ac t ed  improperly i n  rece iv ing  t h e  amount of 

$3,710 from t h e  purchaser ,  as some form of "payment" f o r  t h e  second 

sk idde r  d t h o u t  conf i rmat ion  from M r .  Hamilton t h a t  h i s  a l l e g a t i o n  of 

t h e f t  had been withdrawn i n  favour  of an  agreement t o  sell f o r  a p r i c e  

c e r t a i n .  I d id  not make any recommendation s p e c i f i c  t o  t h i s  f i nd ing .  

In s t ead ,  I commenced a d e t a i l e d  i n v e s t i g a t i o n  of t h e  paramount ques t ion  

of whether any of t h e  equipment, owned pe r sona l ly  by M r .  Hamilton could 

be so ld  on t h e  b a s i s  of t h e  writs a g a i n s t  Forward Sawmills Ltd. My s t a f f  

ob ta ined  t h e  f i l e s  of both t h e  WCB and S h e r i f f  Se rv ices ,  and d iscussed  

t h e  matter v i t h  s t a f f  of both agencies .  

l e g a l  op in ion  from a recognized p r a c t i t i o n e r  i n  t h e  f i e l d  of debt  

T a l s o  sought an  independent 

c o l l e c t i o n .  T reviewed t h i s  information,  t oge the r  with t h e  

r e p r e s e n t a t i o n s  I rece ived  from t h e  Board and t h e  Minis t ry ,  and T 

concluded that t h e  sale of t h i s  equipment could not l awfu l ly  proceed from 

t h e  writs of s e i z u r e  and sale. 



- 10 - 

The l e g a l  i s s u e  i s  not p a r t i c u l a r l y  complex. Sec t ion  45 of the  Workers 

Compensation Act g ives  the Board the power t o  i s s u e  a c e r t i f i c a t e  s t a t i n g  

that an assessment was made, the amount owing, and the person by whom i t  

i s  payable. Once f i l e d  i n  County o r  Supreme Court t h a t  c e r t i f i c a t e  

becomes an  o rde r  of the Court, and i s  enforceable  "as a judgment of t h e  

c o u r t  aga ins t  t h a t  person f o r  the amount mentioned i n  t h e  c e r t i f i c a t e " .  

The "person'" named i n  the writs rece ived  by the S h e r i f f  o f f i c e  i n  

Campbell River was Forward Sawmills Ltd. 

Sec t ion  52 of the Workers Compensation A c t  g i v e s  the  Board a s t a t u t o r y  

l i e n  f o r  i ts  d e b t s  by employers. That l i e n  i s  a r i g h t  o r  claim t o  t h e  

value i n  goods equal  t o  the value of the debt :  the l i e n  i s  not i n  i t s e l f  

a n  a u t h o r i t y  t o  a c t u a l l y  take possess ion  of o r  sell t h e  goods. The 

s t a t u t o r y  l i e n  gran ted  t o  the WCB i s  payable i n  p r i o r i t y  over a l l  o t h e r  

l i e n s  and charges,  except  those  f o r  wages, and a p p l i e s  t o  proper ty  o r  t.he 

proceeds of proper ty  used o r  produced by the business  assessed .  Where an  

employer i s  a corpora t ion ,  the word "property"  inc ludes  t h e  proper ty  of 

p r i n c i p a l s  of the company, so long as that personal ly  owned proper ty  was 

used i n  o r  by t h e  company. This  l i e n  may be enforced pursuant  t o  t h e  

Court Order Enforcement A c t .  

W h a t  a l l  t h i s  means i s  that f i r s t l y  t h e  Board had a claim on M r .  

Hamilton's equipment, and secondly t h e  Board could have proceeded I n  

cour t  t o  reques t  a n  o rde r  f o r  s e i z u r e  and sale of M r .  Hamilton's 
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equipment. It d id  not .  It d id  f i l e  c e r t i f i c a t e s  a g a i n s t  Forward 

Sawmills Ltd. The Board w a s  not s u r e  that these c e r t i f i c a t e s  au tho r i zed  

tile sale of M r .  Hamilton's equipment. I n  a memo t o  h i s  Legal S e r v i c e s  

Branch, dated December, 1982, an  employee of t h e  Board, a C o l l e c t i o n s  

O f f i c e r ,  wrote: 

"It was ind ica t ed  by t h e  writer t o  t h e  S h e r i f f ' s  o f f i c e  that our  
po l i cy  has been t h a t  s e c t i o n  52 of t h e  A c t  g r a n t s  t h e  Board a l i e n  
a g a i n s t  p roper ty  owned by a d i r e c t o r ,  p r i n c i p a l  o r  shareholder  of 
t h e  company, where used i n  the bus iness ,  however, d id  not  permit  
t h e  Board t h e  r i g h t  t o  seize equipment on t h e  s t r e n g t h  of t h i s  - 
s e c t i o n  of our  A c t .  

I n  view of t h e  amount outs tanding  and t h e  c i rcumstances  I would 
request  t h a t  you endeavour t o  o b t a i n  a n  Order f o r  S a l e  of t h e  
equipment belonging t o  t h e  p r i n c i p a l  of t h e  sub jec t  company on t h e  
b a s i s  of s e c t i o n  52(2) of t h e  A c t .  

Regardless  of t h e  outcome of such a c t i o n ,  I t h i n k  i t  i s  a 
worthwhile e x e r c i s e  t o  test t h e  s t r e n g t h  of t h i s  D a r t i c u l a r  s e c t i o n  
of the  A c t "  (my emphasis) 

The Legal S e r v i c e s  Branch did not rep ly .  Despi te  that, t h e  Board's 

employee au thor ized  t h e  s h e r i f f  t o  t a k e  appropr i a t e  s t e p s  t o  s e l l  t h e  

equipment t o  the  h ighes t  Bidder. 

A l l  of t hese  f a c t s  were d e t a i l e d  i n  my le t ter  of February 14, 1984, 

w r i t t e n  t o  both the  Min i s t ry  of Attorney General and t h e  Board pursuant  

t o  s e c t i o n  16 of t h e  Ombudsman A c t .  Ne i the r  t h e  Board nor  t h e  Min i s t ry  

has taken  i s s u e  with t h e  f a c t s  o u t l i n e d  i n  my i n i t i a l  r e p o r t .  I n  f a c t ,  

t h e  Board's on ly  response was t o  d i s p u t e  my j u r i s d i c t i o n .  (Appendix B ) .  

The Minis t ry ,  on t h e  o t h e r  hand, confirmed i t s  d i f f i c u l t y  i n  achiev ing  a 

d e f i n i t i v e  i n t e r p r e t a t i o n  of t h e  l a w  i n  t h i s  matter, and proposed a 

r e so lu t ion .  (Appendix B) .  
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The Minis t ry  of the Attorney General proposed that it  would apply t o  

Court f o r  a n  i n t e r p r e t a t i o n  of s e c t i o n  52 of t h e  Workers Compensation 

A c t ,  us ing M r .  Hamilton's case as t h e  f a c t u a l  b a s i s  f o r  focusing t h e  

i s sue .  This seemed a cons t ruc t ive  rou te  t o  fol low,  and I w a s  prepared t o  

suspend my i n v e s t i g a t i o n  t o  a l low t h i s  t o  happen. 

- 

Regre t tab ly ,  I could not reach  agreement wi th  t h e  Minis t ry  on the  terms 

of such a r e so lu t ion .  

l e g a l  c o s t s  accru ing  t o  my complainant. T could see no reason why M r .  

Hamilton should bear  t h e  c o s t  of t h e  Crown's i n a b i l i t y  t o  determine t h e  

c o r r e c t  i n t e r p r e t a t i o n  of i t s  l e g i s l a t i o n ,  p a r t i c u l a r l y  when M r .  Hamilton 

may be only one of many i n d i v i d u a l s  whose l e g a l  p o s i t i o n  needs such 

c l a r i f i c a t i o n .  Also, T was unwil l ing t o  suspend my i n v e s t i g a t i o n  un le s s  

t h e  proposed r e s o l u t i o n  was t imely.  T d id  not be l ieve  it would be 

reasonable  t o  expect  M r .  Hamilton t o  w a i t  f o r  yea r s ,  while t h e  l e g a l  

ques t ion  was debated. For  t h i s  reason I asked f o r  t h e  Board and t h e  

M i n i s t r y ' s  commitment t o  act on t h e  d e c i s i o n  of t h e  Supreme Court of 

B r i t i s h  Columbia. 

wi th  the Minis t ry ,  and received cop ie s  of a l l  ou r  correspondence but 

chose not t o  p a r t i c i p a t e .  

I f e l t  the Board and the Min i s t ry  should bear  any 

The Board was c o n t i n u a l l y  informed of my n e g o t i a t i o n  

A s  n e i t h e r  the Board nor t h e  Minis t ry  d isputed  t h e  f a c t s  revealed by my 

i n v e s t i g a t i o n  o r  produced any opinion o r  precedent t o  d i spu te  the  l e g a l  

opinion I obtained,  I i s sued  my f i n a l  r epor t  i n  t h i s  matter. T concluded 

t h a t  the sale of M r .  Hamilton's equipment w a s  based on a mistake i n  l a w ,  

and I recommended that the  Board and t h e  Minis t ry  submit t o  a r b i t r a t i o n  

t o  determine t h e  actual amount of compensation owing, and t h e i r  

p ropor t iona te  l i a b i l i t y .  



- 13 - 

The Board r e p l i e d ,  aga in  s t a t i n g  i t s  i n t e n t i o n  t o  " i n i t i t a t e  a l e g a l  

a c t i o n  i n  t h e  c o u r t s  t o  se t t le  t h e  Board's r i g h t s  i n  t h i s  matter." 

(Appendix D ) .  That a p p l i c a t i o n  subsequent ly  proved t o  be a tes t  of my 

j u r i s d i c t i o n  t o  i n v e s t i g a t e  M r .  Hamilton's complaint.  The Board f i l e d  a 

p e t i t i o n  in August 1984, i n  which i t  l i s t e d  t e n  ways i n  which i t  be l ieved  

T had exceeded o r  l o s t  my j u r i s d i c t i o n ,  o r  usurped t h e  a u t h o r i t y  of t h e  

Supreme Court. The Board asked f o r  a n  o r d e r  quashing my dec i s ion ,  a n  

i n j u n c t i o n  prevent ing  m e  from f u r t h e r  a c t i o n ,  and a d e c l a r a t i o n  that T 

had no j u r i s d i c t i o n  t o  i n v e s t i g a t e  M r .  Hamilton's complaint.  Following 

that a p p l i c a t i o n  t o  t h e  Court, t h e  M i n i s t e r  of Labour, f o r  t h e  Lieu tenant  

Governor i n  Council, n o t e  t o  inform m e  i n  October 1984 t h a t  Cabinet 

be l ieved  it  was i nappropr i a t e  t o  cons ide r  my recommendation u n t i l  t h e  

Supreme Court of B r i t i s h  Columbia had decided t h e  j u r i s d i c t i o n a l  

c ha 1 1 e ng e . 

Almost e i g h t  months later, t h e  WCB's a p p l i c a t i o n  was dismissed by M r .  

J u s t i c e  Gibbs in Apri l  1985. M r .  J u s t i c e  Gibbs' d e c i s i o n  d id  not  addres s  

t h e  ques t ion  of t h e  l e g a l i t y  of t h i s  s e i z u r e  and sale. 

, ~- 

.- 

I wrote t o  t h e  Lieu tenant  Governor i n  Council immediately, reques t ing  i t s  

d e c i s i o n  on the  r epor t  T had submitted t o  Cabinet i n  J u l y  1984, before  

t h e  WCB app l i ed  t o  Court. Cabinet reques ted  t h a t  I provide informat ion  

as t o  t h e  amount which would be necessary  t o  reimburse M r .  Hamilton and 

I s l a n d  Finances f o r  t h e i r  l o s s e s .  T had not  recommended a s p e c i f i c  

payment. I a m  not an  expe r t  i n  t h e  value of second-hand logging 

equipment, and f o r  t h a t  reason,  I had cont inued t o  recommend t h a t  t h e  

Board and the Min i s t ry  submit t o  a r b i t r a t i o n  on t h e  ques t ion  of 

compensation. Nevertheless ,  i n  o r d e r  t o  assist Cabinet I obtained sample 



- 14  - 

p r i c e s  on similar equipment and I informed t h e  Lieutenant  Governor i n  

Zouncil that the amount a t  issue appeared t o  be between $110,000 and 

$120,000. 

I n  May of this year ,  I received the Lieutenant  Governor i n  Counci l ' s  

response.  It proposes t o  r e t u r n  y e t  aga in  t o  the p lan  put  forward by t h e  

Min i s t ry  of Attorney General i n  Apr i l ,  1984, where t h e  Minis t ry ,  t he  

Board and M r .  Hamilton seek a d e c l a r a t i o n  from t h e  Courts. To that end, 

M r .  Hami l tonvs  l e g a l  c o s t s  would be borne by t h e  Crown t o  a maximum of 

$2,500. Should t h e  "u l t imate  ad judica t ion"  uphold my opinion, then  

a r b i t r a t i o n  would proceed f o r t h w i t h  on t h e  terms I had spec i f i ed .  

I read this letter wi th  some cons t e rna t ion .  Although n e i t h e r  t h e  

Min i s t ry  nor t h e  Board had eve r  r e fu t ed  t h e  l e g a l  opinion I obtained,  

t h e i r  silence was construed by t h e  Lieutenant  Governor i n  Council t o  mean 

that t h e r e  had never been "acceptance" of my opinion. The matter was now 

t o  be t e s t e d .  Although t h e  Crown was agree ing  t o  pay M r .  Hamilton's 

l e g a l  c o s t s  i n  that ac t ion ,  T had no assurance that the maximum of $2,500 

would be s u f f i c i e n t .  It was c e r t a i n  that $2,500 would not s u f f i c e  i f  

e i t h e r  the Board o r  t h e  Minis t ry  appealed a dec i s ion  by t h e  Supreme Court 

of B r i t i s h  Columbia t o  t h e  h igher  Courts. 

Even more crucial, i n  my mind, was that there was no assurance of results 

f o r  M r .  Hamilton wi th in  t h e  fo re seeab le  f u t u r e .  When t h e  proposal was 

f i r s t  suggested by the Minis t ry ,  I had been concerned that the  

i n t e r p r e t a t i o n  could  t a k e  yea r s  i f  either government agency would not 

accept  t he  d e c i s i o n  of the Supreme Court of B r i t i s h  Columbia and would 
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c a r r y  on wi th  f u r t h e r  appea ls .  Now, a yea r  l a te r ,  t h e  same p l a n  was 

proposed again.  When I rece ived  t h e  Cabinet '  s proposal almost t h r e e  

yea r s  had passed s i n c e  t h e  s e i z u r e  of M r .  Hamilton's equipment, and i t  

was more than  two yea r s  s i n c e  he contac ted  my o f f i c e .  I found it 

d i f f i c u l t  t o  contemplate a proposal  from Cabinet t o  send M r .  Hamilton 

back f o r  f u r t h e r  l i t i g a t i o n .  

For these  reasons I urged t h e  Lieu tenant  Governor i n  Council on June 3, 

1985 t o  recons ider  my recommendation of a n  immediate r e f e r r a l  t o  

a r b i t r a t i o n .  I have asked that the  i n a c t i o n  of t h e  Min i s t ry  and t h e  

Board not be construed as good reason  t o  s u b j e c t  M r .  Hamilton t o  f u r t h e r  

delay.  

Meanwhile, M r .  Hamilton, t h e  epitome of reasonableness  and pa t i ence ,  

awaits t h e  outcome of my e f f o r t s .  I s l a n d  Finances Ltd. i s  a l s o  wai t ing  

p a t i e n t l y .  Although M r .  Hamilton has paid over  $60,000 t o  I s l a n d  

Finances s i n c e  t h e  se i zu re ,  a debt  of over  $19,000 remains. That amount 

i s  i n t e r e s t  on t h e  p r i n c i p a l ,  accrued s i n c e  t h e  s e i z u r e  i n  January 1982. 

I s l a n d  Finances be l i eves  t h a t  i t  would be i n e q u i t a b l e  t o  a t tempt  t o  

c o l l e c t  that i n t e r e s t  from M r .  Hamilton, when t h e  s e i z u r e  was not 

lawful .  I s l a n d  Finances '  op in ion  i s  t h a t  t h i s  i s  a debt  owing by t h e  

government uhose employees c r e a t e d  t h i s  problem. 

I have since rece ived  a f u r t h e r  response from t h e  Sec re t a ry  t o  Cabinet 

which i n  f a c t  rejects my recommendation f o r  immediate a r b i t r a t i o n .  It 

c o n t a i n s  a promise t h a t  M r .  Hamilton could expect f u r t h e r  c o n s i d e r a t i o n  

- f o r  l e g a l  c o s t s .  
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M r .  Hamilton would p r e f e r  not t o  l i t i g a t e  i n  the Courts. H e  suf fe red  a 

se r ious  i n j u s t i c e  th ree  years  ago. 

Ombudsman, t o  secure justice f o r  himself. 

a subs t an t i a t ed  complaint. I cannot i n  good conscience now agree t o  a 

proposal whose main purpose i s  t o  i n t e r p r e t  the  nature  of the  powers of 

the WCB, and which would send M r .  Hamilton back t o  the  Courts, possibly 

delaying j u s t i c e  f o r  a f u r t h e r  t h ree  o r  f o u r  years. To m e  that i s  not 

j u s t i ce :  j u s t i c e  delayed i s  j u s t i c e  denied. 

Two years ago he came t o  me as 

It was my f ind ing  that he has 

I do not believe that I can ask M r .  Hamilton and Is land  Finances t o  w a i t  

any longer. Accordingly I request t h e  Leg i s l a t ive  Assembly implement my 

recommendation of immediate a r b i t r a t i o n ,  on the  terms spec i f ied  herein,  

o r  take such o the r  c o r r e c t i v e  a c t i o n  as it deems f i t .  

i 
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FINDINGS AND RECOMMENDATIONS 

Findings  

1. T h a t  t h e  s h e r i f f  made a mistake of law by proceeding t o  sale of t h e  
se ized  equipment on writs i s sued  a g a i n s t  Forward Sawmills Ltd. 

2. That t h e  s h e r i f f  was negl igent  i n  proceeding t o  se l l  t h e  se i zed  
items without seeking l e g a l  advice as t o  t h e  v a l i d i t y  of t h e  
se i zu re :  t h e  negl igence arises once t h e  s h e r i f f  became aware that 
t h e  Board could not  confirm h i s  i n t e r p r e t a t i o n  of s e c t i o n  52 of t h e  
Workers ComDensation A c t .  

3. T h a t  t he  Board's employee w a s  neg l igen t  i n  au tho r i z ing  the  s h e r i f f  
t o  accept  t h e  b id  without ob ta in ing  l e g a l  advice as t o  t h e  v a l i d i t y  
of t h e  s e i z u r e :  t h e  negl igence arises when t h e  employee au thor ized  
t h e  sale knowing he had rece ived  no response t o  h i s  r eques t  f o r  a 
l e g a l  opinion. 

4. That t h e  s h e r i f f  ac t ed  improperly i n  rece iv ing  payment f o r  t h e  
second sk idde r  without conf i rmat ion  from Mr. Hamilton t h a t  h i s  
a l l e g a t i o n  of t h e f t  had been withdrawn i n  favour  of an  agreement t o  
s e l l  f o r  a p r i c e  c e r t a i n .  

Rec ommendat ions 

1. T h a t  t h e  Min i s t ry  and t h e  Boar3 submit t o  a r b i t r a t i o n  pursuant  t o  
t h e  A r b i t r a t i o n  Act. 

2. That t h e  a r b i t r a t o r ( s )  appointed be i n s t r u c t e d  t o  accept  my 
f i n d i n g s  and be empowered t o  decide t h e  fo l lowing  ques t ions :  

1 .  t he  amount of compensation t o  be paid t o  I s l and  Finances Ltd.; 

2. t h e  amount of compensation t o  be pa id  t o  Mr. J . D .  Hamilton; and 

3. t he  p ropor t iona te  l i a b i l i t y  of t h e  Board and t h e  Min i s t ry  f o r  
compensation t o  I s l a n d  Finances Ltd. and t o  Mr. Hamilton. 
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609 B r o u g h t o n  S t  rcet 
V i c t o r i a ,  B. C. 
VHV 1x4 

I a m  w r i t i n g  p u r s u a n t  t o  s e c t i o n  I f ,  of t l w  f h h t 1 4 m i n  A r t  t o  r i r - t i r v  - J o i i  nf  
t h e  a p p a r e n t  e r o u n d s  f o r  makinp, a f i n d l r i p ,  a n d  of tllc rc~l*om+n4?t fo?s I 
may make i n  t h e  c o m p l a i n t  of J o h n  l l a m i l t m ,  Dircctor of  Forwnrrl S n m l l l s  
L t d .  I h a v e  t a k e n  t h e  u n u s u a l  s t p p  of w r f t i n R  t h i s  Io t trr  i o f n t l v  t n  
b o t h  t h e  Board a n d  t h e  M t n i s t r y  b e c a u s e  t h e  actions of t h e  two  apcnrfcs 
a r e  i n e x t r i c a h l y  e n t w i n e d  i n  t h e  c r e a t i o n  of t h e  prnhlrvn of w t i t c h  Hr. 
H a m i l  t o n  c o m p l a i n e d .  

--- . - - _- 

Mr. A a m i l t o n ' s  o r i g i n a l  c o m p l a i n t  t o  my o f f j c e  was t h a t  q b r l f f  Sorvfces 
had s o l d  h i s  e q u i p m e n t  f o r  f a r  less t h a n  i t s  w o r t h ,  a s  a r e s u l t  of a 
s e i z u r e  on wri t s  i s s u e d  by t h e  W o r k e r s '  C o m p e n s n t i a n  Ronrd. IIe slso 
c o m p l a i n e d  t h a t  S h e r i f f  Services had  a c t d  t m p r n p c r l v  f n  r l c n l f v r  w i t h  and 
s e l l i n g  a s k i d d e r  t o  ttr. Doug L l o y d  o f  C r c s r e n t  Fidqn C v n t r n c t l n p ,  
knowing t h a t  Mr. H a m i l t a n  h a d  alleged t o  t h e  l o c a l  RS!! r o l l r e  t h t  Vr. 
L l o y d  h a d  s t o l e n  t h a t  s k i d d e r  f r o m  him.  

I n  t h e  i n v e s t i g a t i o n  of t h e s e  i s s v e s ,  I becnme a m r p  of rqny o t b r  
a p p a r e n t l y  p r o b l e m a t i c  a c t i o n s .  For e x a m p l e ,  qticst inns were ra1 sed i n my 
mind a s  t o  why t h e  Board d i d  n o t  pnrsrtr! I t s  o p t i n n  n c n t n s t  n o m q  
I n d u s t r i e s  u n d e r  s e c t i o n  5 1  of t h e  W o r k e r s '  C o v p e q q i t l o n  Act,  and why tlrn 
e x e c u t i n g  s h e r i f f  d i d  n o t  se ize  i n  t h e  p r e s e n c e  of t l w  d e b t o r  a s  r c q u i r e r l  
by s e c t f o n  15 of t h e  D e h t  C a l l e c t f o n  Act. I have chosen not t o  fnrllis on 
s u c h  t s s u e s  a t  t h i s  time, b e c a u s e ,  i n  my m i n d ,  t h e r e  a r c  two c e n t r a l  
c o n c e r n s  of s u c h  m a g n i t u d e  t h a t  t h e y  alone w f l l  servr t o  m r n h  m y  pofnt, 
T h e s e  two c o n c e r n s  are o u t l i n e d  b e l o w .  I reserve t h e  r i r ? h t  t o  arldress 
a l l  t h e  o t h e r  i s s u e s ,  s h o u l d  e i t h e r  t h e  R03rrl o r  t l ~  V l n l s t r y  f a i l  t o  see 
t h e  need for a remedy b a s e d  on t h e  grourrds s e t  m t  ~ P I O Y ,  

----- - 
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B e f o r e  p r o c e e d i n g  t o  o u t l i n e  t h e  r e l e v a n t  f a c t s  f r n m  wlilcti  m y  f f w A i n n , s  
may be i n f e r r e d  I w i s h  t o  acknowledRe t h a t  m y  perusal  of t h e  f l  l es  
m a i n t a i n e d  by b o t h  t h e  Board and S h e r i f f  S e r v l c e s ,  s h o w  e v i d c n r e  o f  m n ~ y  
a t t e m p t s  t o  a v o i d  t h i s  s e i z u r e .  I n  p a r t j c u l a r  I hsoc  n o t e d  t h e  a c t i o n s  
o f  Deputy S h e r i f f  Owens, who a p p e a r s  t o  h a v e  made cnmmrndahlm e f f o r t s  t o  
e n s u r e  t h a t  Mr. Hami l ton  was k e p t  i n fo rmad  o f  h i s  p o s t t i o n ,  and t n  a l l o w  
Mr. Hami l ton  t i m e  t o  ac t  t o  p r e v e n t  t h e  e x e c u t f o n .  t h twt t l i s tnnAfnr :  thr..:e 
e f f o r t s ,  i n  my o p i n i o n  t h e  f a c t s  o u t l i n e d  be low s e r v e  a s  n p p i r e n t  Erouv!g 
f o r  f i n d i n g s  u n d e r  t h e  Ombudmmrrn Act t h a t :  

1. Deputy S h e r i f f  h e n s  made R m i s t a k e  o f  law hy p r n r o e d f n y !  t o  G ~ I P  of 
t h e  s e i z e d  items. 

2. Deputy  S h e r i f f  Owens was n e g l t E e n t  i n  p r n c w d f n q  t o  s r l l  tbe s c r f z d  
items w i t h o u t  s e e k i n g  l e g a l  a d v i c e  as t o  t h e  v a l i d i t y  c.f t h e  
se i z u r e  . 

3. Mr. K.C. R o b e r t s o n  was nec l ig !en t  i n  a i i t t io r lz tnp .  the S h r r t f f  t o  
a c c e p t  t h e  b i d  w i t h o u t  o b t a i n i n g  l e g a l  a d v i c e  a s  t o  t l i p  v a l f d j t y  of 
t h e  s e i z u r e .  

4. Deputy  S h e r i f f  Owens a c t e d  I m p r o p e r l y  i n  r w ~ l v f r v  t l ip  amoiint o f  
$3,710.00 f rom Mr. Lloyd, as some form o f  ' pavv!n t '  f o r  thrJ ~ o c o i i l  
s k i  d d e r  . 

R e l e v a n t  H l s t o r y ,  P a r t  1 

In March 1982 t h e  Board fo rwarded  t o  Canphell Rfvot  q h p r t f f  Q f f f r e  v r t t s  
t o t a l i n g  $6476.48 a g a f n s t  Forward S a w m i l l s  L td .  
e n c l o s e d ,  l i s t e d  assets o f  a c a t  and  s k i d d e r ,  l o r q t v 4  I n  TorWqrri 
Harbour .  I n  J u l y  1982 S h e r i f f  S e r v f c e s  reqttested and rwefverf a l l ~ n  
c h e c k  a g a f n s t  t h e  equ ipmen t  suRRested f o r  s e i a u r p .  That  c b r k  r c r o n l p 4  a 
c h a t t e l  mor tgage  be tween John  Hami l ton  and  Tslnncl F f n a n c e s ,  f o r  amonqst 

)+rm R p p s r e n t l y  

I o t h e r  items, 

Mouta in  l o g g e r  s k l d d e r  ML 200, s e r t a l  7? lGh 
D/8 C a t e r p i l l a r  t ractor  s e r i a l  14A4101 t o g e t h e r  w! ti1 F W ~  Canopy, 
winch and  b l a d e  
Moun ta in  l o g g e r  s k i d d e r  ML200, s e r i a l  73181 

The name Forward  S a w m i l l s  L t d . ,  t h e  judoment d e b t o r  on each  of t h e  three 
writs, d o e s  n o t  a p p e a r  o n  t h i s  c h a t t e l  mor tgage .  I t  i s  n o t  c l p a r  from 
f i l e  material  w h e t h e r  o r  n o t  t h e  knnwledqe of Hr. ~ I ~ m I l t o n ' s  personal  
o w n e r s h i p  was p a s s e d  t o  t h e  Board a t  t h i s  stnFe. Ln arrv e v e n t ,  t h e  
B o a r d ' s  own f i l e  r e v e a l s  t h a t  i n  March nf 1979 Fir. llrlmiiton in fo rmed  t h e  
Board h i m s e l f  t h a t  t h e  equipment  was owned p e r s o n a l  i y .  
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From J u l y  t o  e a r l y  December 1182 S h e r i f f  S P r v f c e 9  c o n t f w e d  tr,  a c t  nrl t h  
writs. I n  l a t e  J u l y  t h e  cat  and  o n e  s k i d d e r  werp s p i t e d ,  and P / S  9wcns 
began  a l o n g  ser ies  of n e g o t i a t i o n s  w f t h  Nr. Namtl tnn,  I s ~ s ? ~  Ftna?cPs,  
and  the Board a r o u n d  t h e  o p t i o n s  for  s a t i s f a c t i o n  of t h e  writs,  and 
d i f f e r e n t  me thods  o f  sa le  of t h e  a e j z e d  equ ipmen t .  

On December 7 ,  1982 Mr. R o b e r t s o n  of t h e  Roard 'q  C q l l e c t f m s  qectfnn, vet  
w i t h  n/S Owens, and  t h e  q u e s t f o n  of Pr.  11amll ton 'e  p e r s o n a l  ownership of 
t h e  s e i z e d  goods was d i s c u s s e d .  As t h e  dociirnente nppended t o  t h i s  l e t t e r  
show, i t  i s  c l e a r  t h a t  t o  December 7 t h  D/S W e n n  w q q  a r l t i n q  on the hP1tPf 
t h a t  t h e  B o a r d ' s  writ e n t f t l e d  him to ~ e l z e  p.rrods owned pprsonsllv bv l fr .  

Hamil ton .  It is a l s o  c l ea r  t h a t  D/S Owens, on  l e a r n f n q  t h a t  t i t s  h e l f e f  
may be  i n  error ,  r e q u e s t e d  c l a r i f i c a t i o n  from t h e  Board ( S e e  l e t t e r  d a t e d  
December 9 t h ) .  

On December 1 5 t h  Mr. R o b e r t s o n  Informed D/S Owpnq hy p h n e  t h n t  t h e  
Board ' s  l awyer  would be  making an a p p l t c n t f o n  f o r  a roi i r t  ordpr n l l o w f n y !  
sale of t h e  e q u i p m r n t .  December 1 6 t h  h e  d r a f t e d  R m r w  t o  C.W. Malsslnq 
of t h e  B o a r d ' s  L e g a l  S e r v f c e s  r e q u e s t i n g  srich a n  order .  I n  t h a t  m m o ,  
(see a p p e n d i x  14 1 he writes 

" I n  v i e w  of t h e  m o u n t  o u t s t n n r t i n E ,  and t1.c c i r r l t m q t i r i r r S  1 w n l i l c !  

r e q u e s t  t h a t  you endeavour  t o  o h t n f n  an orr1t.r f g r  sq lc  of t h  
equ ipmen t  b e l o n g i n g  t n  t h e  p r l n c i p a l  of t h e  s l i b j e c t  conpan:? 03 the 
b a s i s  of s e c t i o n  52(2 )  of t h e  Act. 

R e g a r d l e s s  of t h e  outcome of Rrich a n  a c t f o n ,  1 t l i fnk  f t  t q  n 
w o r t h w h i l e  e x e r c i s e  t o  tes t  t h e  s t r e n g t h  of t h f e  p a r t i c u l a r  s e c t i q n  
of  t h e  Act". (my u n d e r l i n i n g )  

On J a n u a r y  12, 1983 D/S Owens was i n F o m e d  by Nr. I faSs lng  t h a t  no 
a p p l i c a t l o n  had y e t  b e e n  made, b u t  t h a t  i t  s h o u l d  n o t  t a k e  l o n z .  On 
J a n u a r y  2 1 s t  Elr. R o b e r t s o n  advfsed  D f S  Owens t o  a d v e r t j s e ,  nnd t h e n  take 
" a p p r o p r i a t e  s t e p s .  . . t o  s e l l  t h e  equipment  t o  t h e  highest bidAPr".  On 
J a n u a r y  31st Mr. R o b e r t s o n  a g a i n  wrote t o  t h e  s h e r f  f f  .. . "hccor r f fng lv ,  14- 

would agree t h a t  t h e  p r e s e n t  o f f e r  t o  p u r c h a s e  he a c c e p t e d " .  
be tween J a n u a r y  1 2 t h  and  J a n u a r y  3 1 s t  was t h e  o r d c r  u n d e r  w c t t n n  5 2 ( 7 )  
o b t a f n e d .  I n  f a c t  my s t a f f  were t o l d  hv b o t h  Yr. ViRsfnq aqrl lqr. 
R o b e r t s o n  t h a t  no r e p l y ,  v e r b a l  or w r i t t e n ,  was ever made t o  t h e  meno of 
December 1 6 t h  c i t e d  above .  

* 

A t  no  p q t n t  

. . .I 
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Apparen t  g r o u n d s  f o r  f i n d i n E s  1 ,  7 ,  3, l t s t e d  s 'vvc 

From t h e  f a c t s  l i s t e d  above ,  i t  is c l e a r  t h a t  a t  t h e  t tTe o f  t l , -  9 3 1 ~  of 
Mr. H a m i l t o n ' s  c a t  and s k i d d e r ,  n e i t h e r  t h e  Board n o r  S h e r l f f  SorvfceR 
were c o n v i n c e d  of t h e i r  a b i l i t y  t o  make auch  a a n l ~  h q s e d  orl t h p  w r f t s  t o  
hand.  It  i s  a l s o  u n c o n t e s t e d  t h a t  n e i t h e r  t l i e  Roar4 n o r  S h p r l f f  qe rv l rps  
o b t a i n e d  l e g a l  a d v i c e  which c l a r f f i e d  t h e i r  u n c e r t a t n t i e s .  
Board o b t a i n  t h e  o r d e r  d i s c u s s e d .  

- 

Vnr d f d  t h e  

I may h a v e  c a u s e  t o  f i n d  t h a t ,  n o t  o n l v  were t h e  Roard and S ' i n r t f f  
S e r v i c e s  n e g l i g e n t  i n  p r o c e e d i n g  t o  o a l e  wi t l iou t  clarif t c a t l o n  c?f the 
v a l i d i t y  o f  t h e  s e i z u r e ,  b u t  also t h a t  t h e  Re leu re  an4 g a l e  werp hnst-A on 
a m i s t a k e  i n  law. S e c t i o n  5 2  of  t h e  Workers' C o r p o n c s t l o i  - --- A c t  --- proviciva 
t h a t  a n  amount d u e  by a n  employe r  t o  t h e  Board o n  a n  s s s e s s m c n t ,  
c o n s t i t u t e s  a l i e n  i n  f a v o u r  o f  t h e  Board, p a y n h l c  I n  y r l o r t t y  o v ~ r  a 1 1  
l i e n s ,  c h a r g e s  or mor tgages ,  w i t h  r e s p e c t  t o  t h e  p v - p c r t y  or p r n c e e d s  o f  
p r o p e r t y  u s e d  i n  c o n n e c t i o n  w t t h  t h e  i n d u s t r y  w i t h  rrspect t o  w l i i r h  the 
employe r  was a s s e s s e d .  F o r  t h e  p u r p o s e  o f  t b t s  s e r t l o n ,  w h r e  t h e  
employe r  is a c o r p o r a t i o n  t h e  word p r o p e r t y  "inr1crde.s t h e  pr t -per ty  p f  
any  d i r e c t o r ,  manager  or o t h e r  p r l n c I n a 1 " .  I n  o t l v r  words, s -c t i c )n  57 
creates a s t a t u t o r y  l i e n ,  and  g i v e s  i t  p r f o r f t y  o f  nttwr Ifen.;. Nortiltiq 
i n  t h i s  s e c t i o n  s p e a k s  t o  t h e  e n f o r c e m e n t  of s u c h  R lien. 

It seems t o  m e  t h a t  u n l e s s  t h e  Board h a s  t h e  pprsnnql possessfoqs 
r e f e r r e d  t o  i n  s e c t i o n  5 2 ( 2 )  i n  t h e i r  l a w f u l  possession, t h e  o n l v  tray 
t h a t  t h e  Board c a n  p roceed  t o  c o l l e c t  on a n  a s s e s s v e n t  owing from a n  
employe r  is u n d e r  s e c t i o n  45 o f  t h e  Workers' Covpeqsatioo A c t .  Thnt  
s e c t i o n  a l lows t h e  Board t o  I s s u e  a c e r t i f f c a t e  s t a t t n p ,  tlie assessment 
made, t h e  amount r e m a i n i n g  u n p a i d  and  t h e  person by whom I t  1 s  p a y a h l o .  
Such a c e r t i f i c a t e ,  o n  b e i n g  f i l e d  "becomcd a n  order of  t h i t  c o i i r t  ?nd 
may b e  e n f o r c e d  as a judgment  of t h e  c o u r t  ap,afn-:t t t i q t  pcrsqrr f n r  t h e  
amount m e n t i o n e d  i n  t h e  c e r t i f i c a t e " .  (my u n d e r l i n i n g . )  

--_I-__--- 

--------- 

I d o  n o t  be l ieve  t h a t  s e c t i o n  53 of t h e  !.Jnrkers' Cqnpensq t lqn  A r t  0.1 I t s  
own, g ives  t h e  Board or i t s  a g e n t s  t h e  r z e r  t o  s v l z c ?  and  s c l l  pr' ip-rty.  
Even i f  s u c h  power were g i v e n ,  s e c t i o n  5 2 ( 2 )  does n o t  a r i t o m t f c a l l y  
p e r m i t  t h e  s h e r i f f s  t o  e x e c u t e  a q a i n s t  a d i r e c t o r  of a compqny f n  h j a  
p e r s o n a l  c a p a c i t y .  

.-.------I-. --- 

S e c t i o n  4 5  a l s o  d o e s  n o t  appear  t o  apeak  t o  

... 5 
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e x e c u t i o n :  Thus,  t h e  o n l y  a u t h n r l t v  I r n n  f t n 4  1 9  t l t n t  E r n n t c l  by t h p  
Cour t  O r d e r  Enforcement  Act. A t  s e c t i n n  30 o f  t h e  r-urt Order 
Enforcemen t  Act a judp,ment d e b t o r  i s  d e f j n e d .  Jrrgp,mPnt d e b t o r  m p n n q  " t b  
p e r s o n  a g a i n s t  whom t h e  fudgrnent was g i v e n ,  and i n c l u d e s  any p e r s o n  
a g a i n s t  whom t h e  judgment  is e n f o r c e a b l e  i n  t h e  s t a r e  I n  whlcb  i t  w a s  
g i v e n "  (my u n d e r l i n i n g ) .  A t  s e c t i o n  4 2  d i f f e r e n t  d e f l n i t l o n s  arc ~ ! ~ e n ,  
f o r  t h e  terms " e x e c u t i o n  d e b t o r "  and "IudRnlent d e b t o r " .  N e t t h e r  of t h o s e  
a p p e a r  t o  e x t e n d  t h e  d e f i n i t i o n  q u o t e d  above ,  

-.-- --- 

-.--- 

Thus  I may h a v e  c a u s e  t o  f i n d  t h a t  S h e r i f f  S e r v i c e s  erred i n  l n v  bv 
s e l l i n g  Mr. H a m i l t o n ' s  equ ipmen t ,  and t h a t  b o t h  ttle R o a d  and S h e r i f f  
S e r v i c e s  were n e g l i g e n t  i n  p r o c e e d i n g  t o  s a l e  of t h n t  eqiitprnt-nt w l i f  l e  
u n c e r t a i n  t h a t  s u c h  a sa l e  c o u l d  be  e f f e c t e d  based  o n  t h e  w r t t s  t o  hand .  

R e l e v a n t  H i s t o r y ,  P a r t  I1 

F o l l o w i n g  t h e  sa le  o f  t h e  f i r s t  s k i d d e r  and c a t  t o  ?qr. L l o y d ,  n!S W w n s  
was c o n t a c t e d  by Mr. Hami l ton  r e g a r d i n g  a second skfdder, a p p a r e n t l y  
removed by Mr. Lloyd.  T h i s  s econd  s k f d d p r  had nrlt heen setzed br  n/S 
Owens. D/S Owens q u i c k l y  became aware  t h a t  tir. I l n n t l t o n  was a l l e g f n q  
t h e f t  by Mr. L loyd ,  and  t h a t  a c o n p l a i n t  had been  m n d e  t o  t h e  l oca l  RStl 
P o l i c e .  Accord ing  t o  D/S Owens' n o t e s ,  tic was irrformed by ?tr. Lloyd t h a t  
Mr. Lloyd d i d  have  p o s s e s s f o n  of t h e  seconrl s k l d d ~ r .  and w q q  hopfnq  t n  
n e g o t i a t e  a p u r c h a s e  from Mr. k m f l t o n .  The p r f r e  discvsser!  hetwcPn Mr. 
Lloyd and  D/S Owcns was $3500.00 t o  $4000.01), d e q p l t e  t h e  € a r t  t h a t  the 
s k i d d e r  was r e f e r r e d  t o  by Mr. L loyd  a s  " J u s t  junk" .  

The s h e r i f f  f i l e  shows no c o n v e r s a t f o n  hptween n / S  O W P ~ S  and Yr. V - ~ m i l t o n  
c o n f i r m i n g  t h e  r e a l i t y  of t h e  n e g o t f a t i o n s  f o r  s n l e ,  a n d  Flr. I ! m l l t r ) n  ! i n s  
no memory of s u c h  a c o n v e r s a t i o n .  D/S Owens, howevnr, b e l i e v e s  h e  m s v  
h a v e  phoned Mr, Hamt l ton ,  and  t h a t  Hr. I lnmi l tnn  R ~ I A  t h a t  f t  waq p o s s i b l e  
t h a t  h e  and  Flr. L loyd  would r e a c h  s u c h  a n  ag rcemcn t .  
c o n f i r m a t i o n  o f  t h e  c o m p l e t i o n  o f  s u c h  a n  a g r e e m e n t ,  or of t h e  p r i c e ,  D/S 
Owens a c c e p t e d  from Mr. Lloyd, a cheque  made p a y . i b l e  t o  t h e  t t f n l s t e r  of 
F i n a n c e .  
se r vf c e s t ax. 

Wjthou t  a n y  
' 

The cheque  was f o r  $3710.00, b e i n g  $3509 p l u s  $210 s o c i a l  

The n o t e s  and  l e t t e r s  on t h e  S h e r i f f  S e r v i c e s  f i l e  a r e  u n c l e a r  a s  t o  t h e  
mechanism by which  t h e s e  monies were c o n s i d e r e d  t o  he r i y a b l e  t o  t h e  
sher i f f .  I n  a l e t t e r  t o  I s l a n d  F i n a n c e s ,  d a t e d  F e b r u a r y  2 8 t h ,  1383, D/S 
Owens states 

" t h i s . . . w i l l  c o n f f r m  t h a t  S h e r i f f  S o r v i c c s . . . a l s o  sold o n e  (1) 
m o u n t a i n  l o g g e r  e k l d d e r  M1.200, s e r i a l  # 73151." 

. . . 6  
. .- 

8 

i 



- 6 -  2 4  

L a t e r  c o r r e s p o n d e n c e  t a k e s  t h e  p o s i t i o n  t h a t  S l i o r f f f  S f - rv iccs  d l d  no t  
"sell" t h e  second  s k i d d e r ,  b u t  r a t h e r  s e i z e d  t h e  p o n i e s  owing from Hr. 
Lloyd  t o  Mr. H a m i l t o n  (see le t te r  to  Creage 6 Cornpnny d a t e d  A y r i l  S t h ,  
1983) .  
w r i t t e n  by Mr. Roger Walker ,  s o l i c i t o r  t o  Cour t  Services. 

The p o s i t i o n  becomes e v e n  less c l c n r  i n  a l e t t e r  d a t e d  May h t h ,  

"As I u n d e r s t a n d  i t  t h e  Deputy S h e r i f f  t o l d  b i i g  T.loyd t h a t  they 
would se ize  a n y  cheque  made p a y a b l e  t o  ttr. I!nrnilton under  t h e  
p r o v i s i o n  o f  s e c t i o n  52 of t h e  C o u r t  O r d e r  Enforcement  A r t .  I n  
f a c t ,  t h e  n e c e s s i t i t y  t o  d o  so was  a v o i d e d  by  Nr. L l o v d  b r i n R f n E  R 

cheque  i n t o  t h e  S h e r i f f ' e  o f f i c e ,  made p a y a h l c  t o  t h e  H f n i s t e r  of 
Finance"  . 

Through a l l  t h e  c o n t r a d f c t i o n s  l i s t e d  ahove ,  J t  remains c l c q r  t h 2 r  the 
S h e r i f f  a c c e p t e d  a cheque  f o r  $3710.0n, am R o m v  fnrm of  pnympnt f o r  H r .  
ltamilton'e awonr l  nklrfder. Of thin nmoitcit $ 7 1 0  writ t o  t n ~ ,  $ l r i 3 . f ) l  t n  
S h e r i f f  commiss ion  and  s t a t u t o r y  f e e s ,  $ 2 5 9 6 . 1 4  t o  t h e  Board, and tbe 
b a l a n c e  of $550.85  t o  I s l a n d  F i n a n c e s .  

ADDarent e r o u n d s  for f i n d i n n  5 4 .  l i s t e d  above  

As p r e v i o u s l y  s t a t e d ,  I have  c h o s e n  i n  t h i s  l e t t e r  to tqnorc ~ n n v  
c o n c e r n s  r a i s e d  i n  t h e  i n v e s t i g a t i o n  o f  t h i s  c a s e .  l h i r q  a t  p r e c c n t  T r t i ,  

n o t  i n t e n d  t o  arelie t h e  v a r i o u s  r easonq  p i v e n  a u  t o  v b t h e r  t h e  scconri 
s k i d d e r  was e v e r  s e i z e d ,  or w h e t h e r  the  s h e r i f f  actrrn1l.y sefrcrl nonl~!: 
p u r s u a n t  t o  s e c t i o n  52 of t h e  C o u r t  O r d e r  E n € o r c c w n t  Act. As mentioncld 
above ,  if n e c e s s a r y  I w i l l  a d d r e s s  t h a t  i s s u e  a t  a l a t e r  d a t e .  

-- --.- 

I n  my b e l i e f  t h e r e  may be s u f f i c i e n t  groi inds for  ttic f i n d f w  ( v ~ i ~ - t b r e 4  4 
above)  t h a t  D/S Owens a c t e d  i m p r o p e r l y  j n  t h e  recc lp t  of mnnice: f o r  tbr! 
second  s k i d d e r ,  based  o n l y  o n  t h e  acknowledged  f n c t  t h a t  t h e  mnrley was 
p a i d  by a man whom Mr. Hamilton had a c c u s e d  o f  s t e a l f n q  t h e  aG.fdder ,  and 
w i t h o u t  a n y  c o n f i r m a t i o n  by Mr. Hami l ton  t h a t  t h f s  a l l e E a t i n n  h?rl bcpn 
wi thdrawn  i n  f a v o u r  of a n  a g r e e m e n t  t o  s e l l  f o r  a c e r t o f n  p r i c e .  
F u r t h e r ,  my a r g u m e n t s  made ear l ier  r e g a r d f n g  the lack o f  npparent  l a v  
a u t h o r i z i n g  t h e  s e i z u r e  and  s a l e  o f  Nr. H a m i l t o n ' s  eqctlpment also a p p l y ,  
m u t a t i s  m u t a n d i s ,  t o  t h e  s e c o n d  s k i d d e r .  

Te n t  a t i v e  recommend a t  i o n s  

The f a c t s  a n d  a r g u m e n t s  made a l r e a d y ,  c h r o n i c l e  R s c r f e s  of h o r r o r s  i n  
t h e  mind of Mr. Hamil ton .  He is w i t h o u t  t h r e e  p i e c e s  o f  eqr i lpment  
n e c e s s a r y  i f  h e  i s  e v e r  t o  resume o p e r a t i o n s ;  equfymrnt  f o r  which he haa 
b i l l s  of sa le  t o t a l l i n g  over $78,000.00 which went  t o  s a t i s f y  a d e b t  of 
$6,0C)0.00. 
a n  u n s e c u r e d  and  u n s a t i s f i e d  d e b t  o r i g i n a l l y  c o n t r a r t e d  o n  t h e  
equ ipmen t .  As of March 1 9 8 3  t h e  d e b t  r e m s t n f n g  01s stc3Parl b v  r s l i m l  
F i n a n c e s  t o  be $64,000.00. 

To t h i s  I would add  t h a t  he and I s l a d  Fln-ances  are  l e f t  w l r h  

. . . 7  
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I u n d e r s t a n d  f rom Efr. Finmilton t h a t  h i s  c u r r e n t  d P b t  t o  l s l a n 4  Ffrr.)n*es 
o n  t h i s  c h a t t e l  mor tgage ,  i s  a b o u t  $25,000.00. Ayprnx l rn l t e ly  $'4Q,OQQ.W') 
h a s  been  p a i d  o f f  i n  t h e  p a s t  y e a r ,  mostly 8s a resul t  o f  Hr.  H:imil ton 's  
s a l e  o f  l o g s  s t o r e d  a t  Forward ilarbour. These  were t h e  s a w  l o q s  u t i fch  
b o t h  S h e r i f f  S e r v i c e s  and  t h e  Board d e c l i n e d  t o  Reize a s  t h e y  were nr>t 
s a t i s f i e d  of Forward Sawmi l l s  L t d . ' s  owner sh ip .  

I n  communica t ing  my a n t i c i p a t e d  r e c o v m e d n t i o n s  in t h f s  c a w  1 b l l r v e  I 
must  a d d r e s s  n o t  o n l y  t h e  l o s s  o f  equ ipmen t ,  b u t  a l s o  the o r i t s t n d i n r !  
p e r s o n a l  d e b t  which  had  been  s e c u r e d  by t h a t  eqr i lpmcnt .  Arcordtng lp  I 
may recommend t h a t  t h e  Board and  t h e  M i n i s t r y  j o i n t l y  compenqs te  M r .  
Hami l ton  i n  s u c h  a manner  t h a t  h e  i s  a g a i n  i n  p o s s e s s i o n  of t h e  e q c i l p w n t  
n e c e s s a r y  t o  p l y  h i s  t r a d e .  Such c o m p e n s a t i o n  c o u l d  be c o n d i t i o n a l  on  a n  
ag reemen t  be tween t h e  p a r t i e s  t h a t  Mr. Hami l ton  w i l l  u n d e r t a k e  t o  secure 
t h a t  equipment  t o  I s l a n d  F i n a n c e s ,  a g a i n s t  h i s  o u t s t a n d i n g  l o a n ,  

A l t e r n a t i v e l y ,  I may recommend t h a t  t h e  Roard and t h e  M i n i s t r y  J o f n t l y  
compensa te  Mr. Hami l ton  and  I s l a n d  F i n a n r e s  by thrz fsfauance of a mone ta ry  
payment e q u a l  t o  t h e  v a l u e  of t h e  equ tpmen t  a t  t h e  t i m e  o f  t h e  
c o m p e n s a t i o n  payment. 

When h e  bought  t h e  equ ipmen t ,  Mr. l i a rn i l ton  p a i d  $78,60Q.00. 
w e  have  no  f i r m  knowledge of i t s  t r u e  m a r k e t  v a l u e  n t  t h e  time of tke 
s h e r i f f  sa le .  The f a c t  r e m a i n s  t h a t  Mr. Hami l ton  was n o t  p l a r in ipg  t o  
s e l l  t h e  equ ipmen t .  I t s  v a l u e  t o  hfm rested i n  the knowledye t l i n t  bts 
company c o u l d  resume work a t  a n y  time when t h e  eronnrny p e r m i t t c d .  Both 
he  and  I s l a n d  F i n a n c e s  were w i t h s t a n d i n g  a sluvp i n  t h P  l o ~ q t n g  i n d u s t r y ,  
w a i t i n g  f o r  b e t t e r  d a y s  t o  come, and w i t h  no p l a n  t o  sell t h c  e q u i p n e n t  
i n  o r d e r  t o  c u t  t h e i r  losses. 

A t  p r p w n t  

I n  making t h e s e  t e n t a t i v e  recommenrlatfons T h a v e  ha.;cd my o p f n f o n  o n  t h e  
a p p a r e n t  g r o u n d s  o u t l i n e d  above .  I f  t h e  s a l e  o f  t h e  e q u i p r e n t  w a s ,  i n  
f a c t ,  c o n t r a r y  t o  law a n d  c o u l d  n o t  p roceed  from t h e  w r i t s  t o  hand, t h p n  
my recommendat ion s h o u l d  l o o k  t o  r e i n s t a t e m e n t  of t h e  ogqr i eve r l  p q r t i e s  
t o  t h e  p o s i t i o n  t h e y  were i n  p r i o r  t o  t h e  u n l a w f u l  a c t .  A r t u a l  l o s s ,  by 
which  I mean t h e  v a l u e  o f  t h e  equipment  a t  t h e  time of t h e  s a l e ,  is n o t  a 
r e l e v a n t  f a c t o r  i f  t h e  s a l e  i t s e l f  was u n l a w f u l .  
c o n t e n d ,  o n l y  be  t h e  r e l e v a n t  y a r d s t i c k  i f  t h e  sale was l a w f u l ,  b u t  
c o n d u c t e d  i n  a n e g l i g e n t  o r  o t h e r w i s e  i m p r o p e r  manner. 

I 

Actual  loss w o i i l d ,  I 

I n  making t h e s e  a n t i c i p a t e d  recommendat lons  t o  the Ronrd and t h e  Minl s t r y  
j o i n t l y ,  I have  n o t  given my views on t h e i r  r e s p e c t j v e  p r o p o r t t o n n t e  
l i a b i l i t y .  
cannot be r e a c h e d .  

T h a t  may be  n e c e s s a r y  a t  some f u t u r e  d a t e  i f  a n  ag reemen t  

. . . s  
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Pursuant to  s c c t l o n  16 of t h e  h h i v l z r a n  A c t .  R.S.R.C. 1977, c .  3 ? A ,  I 
i n v i t e  the wr i t t en  representations of the Board 3nd of ttir ! f ! n l s t r y ,  
e i t h e r  j o i n t l y  or s e v e r a l l y ,  on o r  before February 28th. 1984.  Shoo14 
you require any further  f a c t u a l  f n fonnac ion  before mnkfng your rccponae ,  
please contac t  ny lnves t lga tor ,  Dorothy Itayyvard. I em scncllnp, coplcs cf 
this le t ter  t o  Deputy Sher i f f  O w n s  rnd to  Hr. Roherteon, nnd lnvltc t h e i  
also to  make w r i t t e n  representatlone t o  my o f f f c c ,  i f  t h e y  8 0  choouc. 

-- 

Yours o f n c e r e l y ,  

/ . (hbudsm=n ._ 
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WORKERS ' *  COf.IPENSATf ON BOARD 

FORWARD SAIW I LLS LTD . 

..d.. - - f, ,.. .-C . ... .. . - . . . . - .  I- . . . . .  

c.5 

c. f 

t C. 



L t:. 

FORM 42 (RULE 42 (1)) 

IN TIIE C0U:UY COURT OF VAIJCOUVCR ISLAND 

Ectween 

RC ms 
To t he  Shcerif f :  

WORKERS ’ CO!.il’EfISATIOtI ROAHD 

WRIT OF SEIZURE A?iD SALE 

You are comnnbdd f o r t h w i t h  t o  seize and se., a t  pu-  

, Judgment Cred i to r .  

, Jlrdgmcnt Deb t o r .  

ic auc t ion  or 

by tender  for t h e  b e s t  avalloble p r j c e  s u f f i c i c n t  of t he  gnods and 

c h a t t e l s  of t h e  underrncntioned pcrsnn t o  rcnlfze the suns s e t  out  on the 

back of t h i s . u r i t ,  which a r e  payable  by v i r t u e  of t he  a t t ached  o rde r  of 

t h i s  ilonriurable Cour t ,  t o g c t h e r  ui t h  your c o s t s ,  fees, and exppnses f o r  

execut l t ie  this u t l t .  

A f t e r  c a r r y i n g  o u t  t h e  above i n s t r u c t i o n s  you s h a l l  pay  t o  the  

person s p e c i f i e d  on the back of t h i s  w r i t  from the  amount r e a l l z e d  the 

sum or s u m s  t h a t  a r e  payable  t o  him and account t h e r e f o r  by r e t u r n  t o  

the Court. .# 

lhme and nddrcss of sollcjtor or pcrson cnitr,ing this w r j t  t o  be issued:  
G.W. f l a s s i n g ,  Solicitor 
5 2 5 5  Ilc.otlic.r S t r e c t  
Vancouver,  B r i t i s h  Columbia 
V S Z  3L8 



J 

i r - E  Name and address of person whose goods and chattels are to be seized: 

r' . I  
- *  1 Forward Sawmills Ltd .  

Qual'icum Beach, B.C.  
Box 328 /* I '  . i 4 - 
VOR 2TO i 8  r '  . d r 

. \ 
Y 

. I  r )  4: 
Amount remaining due and payable on judgment: 

Amount of c o s t s  remaining due and payable: 

$ 3 , 2 3 0 . 1 2  '. b .. ... *: f .  . 
. * $ 1  . - I  

Amount of interest on judgment remaining due and payable: Fiw,pc (5%) pcr 

-. - .-- - 
_ _  

Sheriff's costs (to be filled i n  by Sheriff): 
annum from date .' 

of judgment - 

Total (to be filled in by Sheriff): 

Identity of pcrsons entitled to payment of jtidgrccnt: Workers' C m p P n s a t  i o n  R I  - 
5 2 5 5  Iknthcr Street 
Vancouver, Britjsh Co111rt , 

V5Z 3J.8 - 

- ,  



IIiit lAlMOI 1 

Itc y i s t r y 

BETWEEN : 

WORKERS ' COI.1PEWATIO:J BOARD 

FORWARD SAlJClI LLS LTD. 

JUDC,E.',E!IT PEDTOR 

CERTIFICATE 

Thi s  Cert i f ies ,  i n  accordance w i t h  Scctioh 4 5  of t h e  

above mentioned A c t ,  t h a t  the Workers' Compcnsat ion  Board, under  

' t h o  provisions of the s a i d  Act ,  tias asscsscd the amount of 

$ 6 7 1 . 1 7  upon the judgment dcbtor  hcrein; t h a t  $ 6 7 1 . 1 7  

of t1,c s a i d  assessment remains unpaid atid t h a t  tire s a i d  annount 

of SG71.17 is now duo and owinrJ by tlic jud;'nlcnt dcbtor 

FORWARD SAWbSILLS LTD. 

to the judgment creditor fdorkers' Compensation Board. 

. .  

Giyen under the S e a l  of t h e  s a i d  Board, and tho hand of 

the Secretary thereof this,$?; day of 1.1;lrch 1 9  8 2 .  

S ccr c 1: 2 r y 
.- 



FORH 4 2  (RULE 4 2  (1))  

WRIT OF SEIZURE A M )  SA1.E 

To the Shcrif  f : 

chattcls of the undcrmcntfoncd person t o  r v a l i z c  t1:c s m s  scat out nrr tlle 

back of t h i s  w r i t ,  wl11clr arc  p n y a b l c  IJV v i r t u t .  of the ottncltcd order of 

, 

t h i s  kmourable  Court ,  together w i t h  your C o s t s ,  f c e s ,  and expetir;c?i f u r  

executing t h i s  w r i t .  

Af ter  carrying out t h e  ahove ins truc t ions  YOU sttall  pay t o  the 

/ the Court. 

tlamc and address of solicitor or persun cnusirrv t h i s  v r i t  tn  hc Irst1r.d: 
G.W. f . l n s s i n q ,  Solicitor 
5 2 5 5  l l t ~ a t l i c r  S t  rvc t  
V.inrouvc r , H r i t  i sh C r l  ufr!)ia 
V'JZ 31-9 

Fnrm 1PC44  
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33  

Name and ilddrcsr of person whose goods arid chat te l s  are' t'o be s r : f t e d :  

Forward Sawmills Ltd. 
Box 328 
Qiialicum Beach, B.C. 
VOR 2TO 

Amount remaining due nnd payable  on jirclgrncnt: $671.17  

Amount of costs rcmalning due and payable: 

Amount of inttarcst o n  judgment rcmnining duc and payable:  Five ( 5 9 )  per 

Sheriff's costs  (to hc ftllcd In by S h c s r i f f ) :  of judqment  
annum from dat  

Total ( t o  be f i l l d  in by  S h c r i f f ) :  

V 5 2  31.8 



- 
IN TllE flATTER OF THE WOPEERS ' CCl'lPT11 

BRITIStI  COLtJPlBIA, 1 9 7  9 AIID N-1EIJDIlEl:T 
ACT, DEIIJG CIIAI'TER 4 3 7  R t V I S E D  STATU 

- 

- WORKERS ' COMPENSATI 011 BOARD BETWEEN : 

JUDC! 5EI4T C F.ED I TO R 

FORWARD SAW41 LLS LTD s 

JUD<b!E!lT PEDTOR 

CERTIFICATE 

This C e r t i f i e s ,  i n  a c c o r d a n c e  w i t h  S e c t i o n  45.of t h e  

above mentioncd Act, t h a t  the  Workers' Compensat ion  Board,  u n d e r  

the p r o v i s i o n s  of t h e  s a i d  A c t ,  h a s  assessed t h e  amount of 

$ 2 , 5 7 5 . 1 9  upon t h e  judgment  d e b t o r  h e r e i n :  t h a t  $ 2 , 5 7 5 . 1 9  

-*'of t h e  s a j d  n s s c s s m c n t  r e m a i n s  unpaid  and that the  said amoun t  
c 

of $ 2 , 5 7 5 . 1 9  is now d u e  and owing by t h e  judgment d e b t o r  

FORWARD SA1R31 LLS LTD. 

to t h e  judgmctit  creditor Workers' Comi*cnsat ion  Ronrd.  

Given under  t h e  Scal of  t h c  s a i d  noard,  and t h e  hand of 

7. c.7 
t h e  Sccrckry  t h e r e o f  t h i s  - d a y  of Sc~ptcrnber 8 1%~) .  

I *  
c 



. - I N  T I E  C O U l l N  COURT OF VA !KO U’J E R , I S LA1 1 D . I t :  

KORKLRS’ COYrLIISATlO!; M A R 3  ’ ’ 4 JuC =cnt  Credl  t o r .  

FOIUIARD SA:;:!ILLS LTD. Judgrcnt Debtor. 

-:. ... . ;c 

WiilT OF SEIZURE AJ;D SALE 

To the S h e r i f f :  

You are  coc~nandcd f o r t h w l t h  t o  n c l r e  and e c l l  a t  p u b l i c  a u c t i o n  or 

by t ender  f o r  t h e  Lest avalloblc price s u f f l c l c n t  of the goods and 

chartcls  o f  t h e  urdrracnt lo lwd  p e r s u n  to r c a l l r c  the SICS se t  o u t  on the 

back of t h l s  wrlt, which are  payable Ly v l r t n e  of the  a t t a c h e d  order of 

t h l s  I lunourahlc  C o u r t ,  LoCcther w i t h  your  c o s t s ,  f ccs ,  and expcnncs f o r  

c x c c u t l n g  this w r i t .  

A f t e r  c a r r y i n 8  o u t  thc abovc instructions you s h a l l  pay to the 

person spcciflcd on thc lack of t h l s  wrlt from thc a c o u n t  r c a l l r e d  the 
! 

sum or sums Lhat arc  paynlrlc to h l n  nrrJ acco\tnt tltcrcfar by return to 

. 
the Court. 

N o w  and addrcss of sollcitor or ycrson cotjslne tlifs writ t o  bc issued: 
G.W. I ldss ing ,  Solicitor 
5 2 5 5  llcatlicr Strcrt  

V5Z 318 
\ ‘ . l f lCO\JVCrD ef f  tlsh ColuGbfa 

a Fern lET .44  
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Nnme and address of person whose goods and chnttels are t o  be m i z e d :  - 
, 

lWrwnrc1 Sawin1 1 1 n r , t  t i ,  

Dox 3 2 8  t 
Qual icum Beach, B.C. 
VOR 2TO 

8 

Amount remaining due and payable  on judgment: $ 2 , 5 7 5 . 1 9  * * t  

Amount of costs remaining due and payable: 

Amount of interest on judgment rernainlng due and payablc: F i v e  ( 5 3 )  Per 

S b e r i f f ' e  costs (to be f i l l e d  i n  by S l i e r i f f ) i  
annwn from d a t e  
of judgment - 

Total ( t o  b e  f i l l e d  in by Sheriff): 

Identity of persons e n t i t l e d  to payment of judgment: 

- 
9 - 

Workers' C c - p n s a t i o n  Rc 
5 2 5 5  Il(~ntlicr S t r e e t  

V 5 2  31-8 
Vancoiiver, B r f t l s h  Colun -_ 
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CERTIFICATE 

G.W. Massing, Solicitor 
k?orkers@ Compensation Board 
5255 Heather S t r e e t  
Vancouver, British Colunbia 
v5z 3 ~ a  

.\ .' 
i 

Firm No. 239186-142 
Action No. 
NASA IN0 REGISTZY 

CREDITOR 

DCBTOR 

I I 
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39 

U 

e . , 

. . . . . . . .  1 



! 
, 4.. 

.L COURT SL RVCCS 

- 
Mr. K. b b m t s o n ,  
&si stmt Supervisor , Cn11 c?c t ions, 
kurkcrs m p m s a t i o n  Board, 
5255 Heather St.. , 
Viincouver B .C. 
V52 3L8 

mar Sir; 
&: V J r i t  of Scizurc P J I ~  S,2te k1.C - 

Your File I 239186-142 
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TO: G.W. Massing 
Legal Services 

RE: Forward Sawmills Ltd. 
Firm No. 239186-142 
Writ of Seizure and Sale 

4 1  - 

Dcccmher 16, 1382 

c -. . A -- . .,. . 
hbject company owes the Board $6,396.48 for unpnid'assess- - 
ment-relating to the years 1979 and 1 9 8 0 . ,  

The subject account is presently in the hands of the 
Campbell River Sheriff's Office by virtiie of Writs o f  
Seizure and Sale,issued by the Board. The S h e r l f f  ' 

consequently has made a.seizure a g a i n s t  a 0-8 Cat and 
"H.L.'ZOO Mountain Logging Skidder. 

The subject equipment is believed to he owr1P.d by tti- prin- 
cipal of the company who has freely admitted t h a t  the 
equipment was used in or for the busincss operated by. 
Forward Sawmills Ltd. The Sheriff's Reizure  wag made 
'based on- their understanding, that  they  were permitted to 
do'6rb'in accordance w i t h  t h e  provisions of Ecctlon 52 
of theehorker8' Compensation Act. 

The Sheriff's office advised, that in addition to having 
made a seizure, they have a prospective buyer i n t e r e a t e d  
in purchasing the two pieces of equipment in question. 
The writer recently visited the Campbell Rivcr S h e r i f f ' s  
Office and discussed the matter of this outstanding N r i t  
with t h e  Sheriff's Deputies. 
'writer-to the Sheriff's office that,our.policy ha9  bccn , 
,that.Section.52 ofethc A c t  grants the Doard a lien against 
.property owned by a director, principal or shareholder oE ' 

. ,the company, where used in.the,,business, ~ O W P V C K ,  did n o t  
,per,mitfhe Board the-right-to seize equipment on the strength 
of this Section of our Act. 

Its was indicated by the 

. 

. . . . .  2 
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TO: G.W. Massing - 2 -  Dcccmber 16, 1982 
PE: Forward Sawmills Ltd. - 

. . .  -.. -. . 
In+,vle_w of the amount-9outstanding and ' t t w  cjrcumq) ancP.1 r ' Gould rhcfuest  that you endeavour~,to.oht.in-e~rOrder., f o r  , , 
subject company on the basis of Section 5 2 ( 2 )  of the Act. 

c Sale.of,the equ$pment,belongin9 to the princlpbl of t h e  -_ 

Regardless of the outcome.of..such an,actfan, 1,think i t  
is a worthwhile exercise to teat the s t r e n g t h  of t h i s  
particular section of the Act. ,* 

-. \ -  

- Thank you for your anticipated cooperation i n  this matter. 

t 

Yo s very t r u l y ,  f 

Assessment Department 

KGR/vm 

i 
- 

i 



6951 Westnti rster t lighway, 
Richmond. B.C. 
V7C 1C6 
Telephone 273 2266 ' 

Telex 04-35ff22 

.. 
43 

T h e  S h e r i f f ' s  O f f i c e ,  
500 - 1 3 t h  A v e n u e ,  
C a m p b e l l  R i v e r ,  B. C. 
V9W 6P1 

-- 

A t t e n t i o n :  D/S R. Owcns 

Dear S i r s :  . 

R e :  W o r k e r s '  C o m p e n s a t i o n  Board V S .  
Forward Sawmills Ltd., 
Firm No. 2 3 9 1 8 6 - 5 4 2 .  -_ _-- -- 

T h i s  l e t t e r  is f u r t h e r  t o  t tic w r i t  f - r ' s  r r r c - r i i t  f f ~ I ~ ~ ~ ~ I t ~ > i ~ t ?  

d i s c u s s i o n  w i t h  D e p u t y  S h e r i f f  O \ : e n s ,  of :'!fir o f f  ire, 
c o n c e r n i n g  t h e  Board ' s  Writ of Sc?izurc ar1.1 Sslc a(j;iirist 
t h e  s u b j e c t  d e f e n d a n t .  

I t  is o u r  u n d e r s t a n d i n g  t h a t  you 1i--\ve ~ t i : l ~ b . - i v f ~ r ~ d  1 o 1.1r:r l t .c 

a p o t e n t i a l  b u y e r  f o r  e q u i p m e n t  presently uiirIr!r s p i  7\11 c:, 
b e l o n g i n g  t o  the s u b j e c t  f i r m ,  on a by wvrrl of n i o i i t h  r w l . ! ~ d  
of a d v e r t i s i n g .  I t  is o u r  f u r t h e r  r i i i d ~ r ~ t  an(Iir1g t l l a t  you 
h a v e  s e c u r e d  a n  o f f e r  for p i r c l i , ~ s r ?  of t-iic ~ * r ~ l i i I v r t r * n t -  i n  
q u e s t i o n  a n d  t h a t  the subjecto€fer is c o r i s i t h r e d  to bn w l l  
below c u r r e n t  m a r k e t  v a l u e .  

W h e r e a s  t h e  Board h a s  forwarded the  s l i m  of $ 2 , C , O O . r 3 r )  t o  
your or'fice as a costs advance in a r id i t  i o n  to t i e  f a - c  v;11iin 
of our action, we acjrce that i t  \roiild bc t ? c - c , i t i i h l p  to r ibba in  
a sum for the cquiprncnt i n  quest ion wIiic:I i  not. o n l y  covcr 
t h e  cost advance and Sheriff's c r ~ s l s  h i i t  w ~ i l l r l  a 1 5 0  prr:rlircc 
a t  least a substantial portion for applicat i c n  to the W r i t  
amount .  Consequently, we would a7rf-e  Ltlat- t I I P  sul:jprt 
equipment should perhaps be advertised via j'oirr l r ~ a 1  news 
publications for a period not cxcccding t x o  w r i k s .  . 

. . . . . /?‘lit. 



The Sheriff’s Office. 

At such time as this a d v e r t  i s i n g  Iins I i j ! * q o r l  ; ) r i 4  , i i iy s i i ! ~ ~ - ~ - f ~ i i r n t  
offers for purchase been rcccivcd, t.licin a ! J i ’ I  cq-r i a +  P st-rips 
taken to se l l  the equipment to the )r ig l ies t  hiclclcr. 

We trust this is the i n f o r m a t  ion t l ~ a t  YOU r c f j l i i r c  , i i r r I  wr? 
look forward to your further a d v i c e .  

Assistant Supervisor, 
Collections Section, 
Assessment Department. 

KGR : dk 



T h e  Sheriff's Office, 
5 0 0  - 1 3 t h  Avenue, 
Campbell River ,  B. C. 
V9W 6P1. 

Attention: D/S R. O w e n s .  - 

Dear Sirs: 

This letter is f u r t h e r  to our lo t - tcr  t l ~ t v 4  a7g~!11~- ty  2 l * : t ,  
1983 and the writer's s t i l > s e r ~ t l c I ~ t  t c . I c ~ ) F ~ ~ m c ?  r 1 i s r i l ~ : ; j r ) n  
of January 25th, 1983 with P c i ~ u t y  S1it.t j f'f c!;;P~Is, of your 
off ice, concerning the above c<iptionc!d f i 1 rn. 

It is our understanding tliat: yqu ) I . IVC? J I ' ) : ~  1-c.r-n P : l J r - ~ - ~ ~ : - f l ~ l  

in securing a purchase offer jn the ainc)lirlt  c?f $G,CrIr~.OO 

on an as is where is basis, of ?-- 1 1 r i d t i  i I i w n t  be I on? i iig to the s u b j e c t  firm and presently sutjcct t o  s e i z u r e . '  

It is our f u r t h e r  undcrstanrling that i n  j*nUt- oi*ijljon 
it is unlikely that additional a d v ~ t - t . i ~ : i ~ ~ g  or rrirvmal of 
the equipment from Forward nay is 1 iG.c?ly to r h t  ;I; n a r ~ y  
higher p r i c e  for the equipment i n  qucstirn.  

Accordingly, we would agree t h a t  thc pr(-sr.nI: o f f r 7 r  t g  
purchase be accepted and appliccl agilillsf; tile n m r d ' s  I!rit 
and related costs.  

We trust this is t h e  information that; yoti reqrlirc and we 
thank y o u T o r  your co-opcration in this matter. 

Yours . ' t ru ly ,  
/' 7 

,*. /.- - t' ..._ 

(!'. .. 
' ,  

i / 
. ' t  

, I  

Assistant Supervisor, 
Collections Section, 
Assessment Department. 
KGR:bl 

. -  



Mr. Roy Bcrtoia 
I s l a n d  F i n a n c e  L i m i  tcd 
P.O. Box 338 
Vietor ia ,  B . C .  
vaw 2 ~ 6  
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April  8 t h ,  1983. 

Our File No. 22919 

. .  

c. 

I 

I 

Hr. J.E.D. S ~ V ~ I C ~ ,  
Crease 6 Company, 
Bar r i s te rs  6 S o l i c i t o r s ,  
800 B c n t a l l  B u i l d i n g ,  
1070 Douglas  S t r e e t ,  
P . O .  Box 997,  
V j c t o r i a ,  B. C., 
V8W ZS8. 

Tn r c p l y  t o  your l e t t e r  d a t c d  1t:jlrh l O r 1 1 ,  1 9 5 3 ,  1110 ! ? r * t i y r t a l t i  lr.~'};"r 
s k i d d e r  HJ,200, s c r i n l  iirttnber 73181 , was i icver  7 ~ 1 7 1 * r j  I i r o * ! y l i t  i i r t  o 
p o s s c s s i o n  of S l t e r i f f  S e r v i c e s .  After t l r f s  El.Iclrlr*r V.'RS t . c V r . r i  frcm 
Forward SaL-tni l ls ,  I r c c c i v c d  a c a l l  f 1 r . m  !!r. 11.1miltnii nvklriy, i f  vc 
had s o l d  t l i a t  p a r t i c u l a r  p i e c e  of cquf 1 I W  t i t  a lc111~,  b j  t 1~ t l ip  ot Iwr t ~ ' 3  
p j e c e s  that  had bccn s e i z e d  i n  J u l y ,  1382. 
seized t h a t  p i e c e  of eqtiiprnrnt b u t  I vo i i ld  t c l ~ l ~ l i ~ j i t c ?  Ilr. 1 , lvy~I  ( t i le  
successful hjcldcr on t h c  o t h e r  cqrifpmc.iit) arid a.;k l i t i n  i f  11c d i d  ta t .e  
the second s k i d d c r  i n  g u c s t j o n .  A t  t h a t  t lrne Ur. 11,411il t o n  v n s  nd- 
v j s e d  t l i a t  if lie was c o n s i d c r j n g  charses, lie rtltoit14 cv i i t ac t  tl ie 
R.C.M. P o l i c e .  L%cn I c o n t a c t e d  Dorig l , loyA, I I C  r v i i f J i r v d  t l t ; i t  IIC! 
had t h e  second  : ;k idder  and was t r y j n g  t o  ccrrttact Elr. l lnmi l tcn  w J t h  
an o f f e r  t o  ptJrCliaS@ i t .  I t o l d  him a t  t h a t  tfmc t h n r  nriy rnunfcs 
p a i d  o n  t h e  s k i d d c r  v o i i l d  have  t o  hc p i d  to nur o f f f r  P t o  1.c n l - p l i r ~ d  

we a c c e p t e d  $3,500.00 from Lloyd on tlic skiclJer, vliicli 1:e lip1 I v v r d  t o  
be f a i r  m a r k e t  v a l u e  due t o  t h e  f a c t  t h a t  t l ic sorv i id  ck1ddr.r had 110 

vhcels on i t ,  no transrnission and v3s totally iric.pcr;ltnhle.  

I t o l d  l t i i n  t l i q t  KC llPl!ii't 

4 t o  t h e  o u t s t a n d i n g  amount of t l i e  W r i t s  held i n  our office. ? u b ~ : ~ , q * i ~ r t t l y ,  

Regarding t he  sale of the otlicr two picces  O F  c q ~ i f i ~ i i ~ w t ,  t lwy u r r e  
a d v e r t  iscd i n  the Campbell R i v c r  I l l r r o r  nnd \fppr*r J sl a r d c r  on J.iriliJry 

19, 1983 and i n  the Cnrrpbell Rivcr Coiirfcr an Jnnii;iiy 21 ,  l P 8 3  (copy 
enc losed ) .  
c e i v e d .  k'e do not have the copics of tlic Writs on harid a s  t h y  vcrc 
r e t u r n e d  to t h e  Registry i n  Nanaimo. tr'c have  rcgriclTted by t c l c ~ p l i o n e  
t ha t  they forward a copy of the Writs t o  you. 

The sa le  was by s c a l c d  bid  arid tlicre vcie t c o  biJs rc -  

. . . !? 
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J . E . D .  Savage, 
Crease 6 Company T 

Rober t O w c q  , 
Deputy Sheri 

RO: j e l  

Encl s . 
E 
I C.C. 

C.C. Hr. tlarold Doucet t e ,  Dislrict ?hn:iCt*r, C(lrvrt 5t.r *.*Irvs.  

Mr. Roeer Walker, Legal Officer, Court S 0 r v t c r . s  1 l o a d q i i ; i r t  crs. 
b 
i 

t 
i 
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! ! n y  ! I *  t ? ? 3  

Crnase 3 Conpany 
Zarrlstsrs an4 Solicitors 
SO3 ?en t a 1 1 ?*. L 1 r' in? 
1!)70 '?ouglas .Street 
I'LC t C ) f  1 .? ,. 11 . c . 
vOIr 250 

Vnder the circmstinces I cannot ~ ( c c  t h t  k r u t v  !%crtfE 
a p a r t y  t o  what y ~ i  c o n s i # h t  t o  be 

!Ire Lloyd's irnlawfu nny ""1 convsrstcln o f  thc sktddar n o t  hns he 
Ckens tms i n  

unlawfully converted any funds, 

Yours truly, 

. 

Roger D. tlalker 
Barrister and Solicitor 
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'O J .  c. liarnilton 

0 Go;: 3 x ,  

0 !uoliCu-: Sc:.ch, 3. c. 

SEl l lAL NUMBER 

731::1 

SUBJECT TO 

AS NOTED HEREON 
)ITIONS ON BACK 

52 .- 

FEDERAL SALES TAX: EXEMPT r-1 rrmuDtn r-) No1 APPlKJRLE n 

3 7 , w  

PLEASE PAY 
THIS TOTAL 



0 DOX 71. 
NAUAIMO.  C. 
CCI 75..773¶ 

17AI.lATM AYE. 
CAMPDELL RIVER. D.C. 

rn. z.e.1s33 

IOTA OOLDSTRLAM AVC. 

PHONE 470-.!l35 
VICTORIA. m.c. 

SALES ORDER 

I i I 



T _- . . .  . ,,.- . ,."I . - i . l  . . I . . . . -  1. ,. . . .  s 1  a .  .e - . . _ . _  

ROSEDRE MACHINERY S A L R  LTD. 

FOR COMPLETION CHECK LIST - SEE OVER 
*.I I.,, 

- .  



. 55 .  I ,  
Legislative Assembly OMBUDSMAN . a Rart-Squrte - 
Province of British Columbia VWl. 

tbtish c9-8 
V 0 H  1)'9 
kk*r (en) 3BI.MH 

- A  Zsrrlh 2721 

- - 4  

c 

c 
4 -  

Hr. W. Fresher  
Cha ( m a n  
Workere' Cocipensatlon Board 
6951 Westminster Nighvay 
Rlclunond, B.C. 
VGC 1C6 

E.N. Ilughea, f4.C. 1 

Deputy At torney  Ccnrr(r1 
5th F loor  - 609 BrOuChtOn S t r e e t  
Vlctarla,  B.C. 
V 8 V  1x4 

Your F1 l c  0140-3 
( I I Jm~l ton  - Jolrn) 

C e n t  leoen: 

1 have r e c e n t l y  rece ived  the enclosed Icttclr from I n l a n d  F lr i inr (rs  
Lln l t ed .  As you v i l l  see, i t  relaLee to  i n t e r p a t  paynti le  by Hr. .J?Iin 
I h n l l t o n  t o  I s l a n d  F i n a n c e s ,  on  h i 8  l o a n .  ALthoric;lt t t r l w  1rF.in vaq pf - r l i tcd 
sp ,a ins t  more than t h e  t h r e e  itcmr eelzed by S h e r l f  f S e r v i c e s  o n  b*!i.?l f af 
the Workers' Compensation Board, t h e  t o t a l  amount owfng wan lees t han  the 
purchase p r i c e  of t h o s e  three ltcmr. 1 

I s l a n d  F inances  chase  t o  "stop tlie clock" on t4r. 11amtlton'6 I n t p r e s t  on 
the  day on which they were informed of tllu s c l z u r e  by S ! i er l f f  Satrvlccs.  
That Is, they  have n o t  pu r sued  Mt. 1iJn i l ton  for t i l l5  deb t .  In  f a c t  ttrc 
Manager, Hr. Ber to i a ,  expressed  t o  my i n v c s t f e a t o r  11L6 o p l n l o n  t h a t  
Hr. IIarnilton could  n o t  be held l i a b l e ,  c t l i l ca l ly ,  for  tills dcb t ,  d e s p l t e  
any l egal  obl iga t ions  he may have. 

As t h e  enclosed le t te r  is sonewbat unclear,  I wlll provlde t!r. Ccrtol?'r 
explanation t o  my inves t iga tor .  
Hr. Hamilton on  September 1 4 ,  1983 (from t h e  so le  of timber) and February 
21, 1984 (from the sale of h i 8  lease).  Thus the p r f n c f p a l  ovlne hi19 been 
reduced t o  $2,956.15. In te res t  owin(;, though not 3 t  tlils p o f n t  b i l l e d  t o  
Mr. Hamilton, exceed6 $19,000.00 elncc ttie date of GC~ZUCC. 

LarCe princ ipal  payments wcre made by 

i 

2 . ... 
, 



- 2 -  

. 
I am forwarding t h i s  informetlon for your conslderatlon i n  any 
representations you make to my l e t ter  of February 1 4 t b ,  1 9 8 4 .  I would 
ant4clpate that any formal recomendatiane I nay make rcqardlnq 
compensation owed to He. llamilton and I s l n n d  Flnrlncee, jolntly or 
several ly ,  would include recogoitfon of those costs  outlined i n  Hr. 
Bertoia'a l e t t e r .  

Enclosure 

Youre s incere ly ,  



4 

. .  F~XUXY 20, 1984 
. .  . '  

'. 

. I  

. .  . .  . '  
. a *  

. .. . . .  
* '  
. . .  

, 
6 ' .  , , 

.. * .  
$ .  . * '  , .  

' . .  * . ., 

* 

. . .  
. ,  . .  

8 .  

V 

. I  

. . . .  

, a !  

, .  ,' 
% .  

.' 
I ;. 

. f ; . 
. . I  , . ' .  .. . 

4 '. 

. 
4 

* .  



> !  

1 

I ,  

1 
4 Leglslatlve Assembry OhlDUDSMAN 6 fMWt S~uur o-. 

Province of Britlsh Columblr vawr . 
8tihSh C O l V n k ,  
vow 1w 
tr'.rW- fW4) MT.5855 
7rruch ?MI 

* ... .. . ., 

Fllc No: 83 03961 

Your File 0160-3 
( t i a d  I ton)  
March 6, 1384 

E.11. Hughes, Q.C. 
Deputy Attorney General 
5th Floor - 609 Broughton S t r e e t  
V i  c t o r i o ,  B.C. 
V 8 V  W4 

Dear Mr. Hughes: 

I am i n  receipt of  your le t ter  of February 28th rcCarJlny, my c o p p l a l n i n t ,  
Hr. John Hamilton. 

I apprec iate  t h a t  my letter of February 1 4 t h  r a f w d  many conplex ~ ~ W J C V ~ .  

I note ,  hovevet,  that  your Hlnls try  has been aware of ny i n v o l v c i e n t  in 
t h i s  c a s e  since February 23rd,  1983. Therefore I t  w e n s  reasonable  t o  me 
t o  expect  that  you or your s t a f f  have already lnvcs t laa tcd  the f a c t s  of 
t h l s  icrsue. 

I t r u s t  t h a t  you w i l l  b e  able to  rtupond f u l l y  by your proposed daLc o f  
Harch l S t h ,  1984. 

Youre s lncerc ly ,  ' 

&.b' Karl A. Friedsanh 
Ixn bud sin an 

5 8  i 
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Ilr. Ceorge 11. Coplcy 
H.arr1str.r 6 Sollcltar 
Governncnt Operations 
C i v l l  Law D l v l s l o i i  
Klrilstry of Attorney CcnaraL 
1103 firoughton f t r c c c  
Vlctctrla, B.C. 
V n V  I . i A  

Fi le  No: 83  50440 
83 50723 

.Xarch 16, 1384 

k a r  tfr. Copley:  

I a n  w r l t j n g  L O  conf  I ra  our c o n v c r s a t l o n  of y e s t e r d a y  regarding t h e  
compldlnr oi tk. John ll.mllton of FoCVrrd Sautnlllo Ltd. 

On brtralf of the hnbudsman I agree t o  extend t o  March 30th .  1984 the 
pcrlod !n ulllctt rcprenenr+tlonu may be uade i n  t h e  m a t t e r  under r e c t l o n  
16 of the h t J l l 1 ~ ~ . 1 n  Act .  . 

1 

4 Rick Cooper 
Director of Investigations 

t 
! 
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' Leglslatlvo Assembly 
Provlnce of Brltlsh Columblr 

OMBUDSMAN 

, Nr. U. F l e 6 h e t  
Chairman 
Workers' Compensation Board 
6951 Weetminster Highway 
R f  chmond , B .C.  
V 6 C  l C 6  

March 6 .  1994 

Dear Mr. Fleslier: 

I hove recelved no r e s p o n s e  t o  d a t e  t o  my l e t t e r  a l  !l.?rrh lGt l1  rcp..~rrlfng 
my complainant Hr. John Hamilton, of Forvard Savmllls Ltd. 

Mr. l lughes,  Deputy Attorney Cencra1,tlnq u r l t t e n  t o  m e  l t l t l lcat  Ini; t h 3 t  hls 
response  w i l l  b c  a v a i l a b l e  by tbrch 1 5 t h .  1 t r u s t  t h a t  f s h a l l  a l s o  
r e c e i v e  any r e p r e s e n t a t i o n s  you v loh t o  make by t h a t  d a t e .  

Yours e i n c c r c l y ,  I 

-.. . 



Dr. Kdrl A .  Fr iedrnann,  
Onibud s m n  , 
L e g i s l a t i v e  Assembly of B r i t i s h  C o l u n L i a ,  
8 B a s t i o n  Square, 
V i c t o r i a ,  B.C.  
V B W  l l i 9  

1 

Dear Dr. Fricdrnann: 

icL: Forward S n c ; n i l l s  L t d .  
F i  rni ria.  2 3 9 1 6 6  

Y o u r  l c t t e r  d a t e d  Fcbruarjt  1 L ,  1 9 0 4 ,  I ras  bccr i  C o r i s i d r r c d  
by t h e  C o r m i s s i o n e r s .  

P d r t s  I a n d  I 1  o f  y o u r  l c t t c r  d c I ; c r i L *  two ( I i f f p r c r i t  ; i c t i c ) r 1 5  
a b o u t  which  k!r. tlamL1ton i s  corrip1ainin.q.  I t  i t 1 1 i ) ~ . i r <  t o  Ihc  
Coitun\ s s i o n c r s  t h a t  P a r t  I 1  r c f e r s  t o  n id t tc rs  c n t  i r c l y  ' & I  1 1 1 1 1 1  
t h e  j u r i s d i c t i o n  o f  t h e  S h c r i f f ' s  Office. T h e y ,  t n c r c l o r c ,  
m a k e  n o  corrment r e g a r d i n g  P a r t  1 1 .  

T h e  L a l s i c  q u e s t i o n  w h i c h  you a r e  r a i s i n g  i n  P , i r t  1 i s  w l ~ c t h c r  
t h e  board can  c n f o r c c  t h e  l i c n  i t  h a s  u n d e r  S c c t i o r i  5 2 ( 2 )  
o f  t'rlc V o r k c r s '  C o m p e r \ c ; L t i m  A c t  a g a i n s t  t h e  p r o i j e r t y  of 
a p r i n c i p a l  of a l i m i t e d  company w i t h o u t  a p p l y i n i l  t o  t t i c  
courts. The C o r r m i s s i o n e r s  f e e l  t h a t  y o u  h n v c  no  j u r i s c l i c t i c r i  
t o  d c a l  w i t h  t h i s  m a t t e r  s f n c c  i t  i s  a m a t t e r  " . . . i n  r e s p e c t  
o f  which t h e r e  is u n d e r  a n  e n a c t m e n t  a r i g h t  of n p l ) c a l  o r  
o b j e c t i o n  o r  a r i g h t .  t o  a p p l y  € o r  a r c v i c w  ori tt!c t : i cr i t s  
of  t h e  c a s e  t o  a court..." u n d e r  Scction 1 1 ( 1 ) ( a l  of t t r c  
C V i t J u d q r w n  E .c i .  B e f o r e  t h e  a c t i o n  corppla tncd  o f  w a s  c a r r i e d  o u t  * 
Mr. I l a m i l  t o n  c o u l d  have cormenced c o u r t  p r o c c c d i n g s  a n d  
h e  could  6 t i l l  d o  t h i s  t o  challengc the 90arc1'6 n c t i c n .  Thc  
matters a t  i s s u e  a r e  n o t  ones over vhlch t h e  Board would 
h a v e  e x c l u s i v e  jurisdiction under S c c t i o n  3 6 ( 1 )  of the  ~ h r h r s '  
Compcnsstion A c t .  

- 

* 
i 

I I 

! 
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Because  t h e y  a r e  q u e s t i o n i n g  y o u r  j u r i s d i c t  i n n ,  the Cpnnrnisrioners 
a r e  n o t  r e s p o n d i n g  i n  d e t a i l  t o  a l l  t h e  p o i n t s  you have  
made. They will s t a t e ,  however ,  t h a t ,  w i t h o u t  R c o u r t  d e t e r m i n a t i o n  
of t h e  m a t t e r ,  t h e y  a r e  n o t  p r e p a r e d  t o  c o n c l u d e  t h a t  an 
e r r o r  was made by t h e  Board .  They a l s o  q u e s t i o n  y o u r  sup!;cstions 
a s  t o  t h e  amount of loss s u f f e r e d  by hlr. Hami l ton  a s  a r e s u l t  
of a n y  a c t i o n  of t h e  Board. 

I n  t h e  r e s u l t ,  t h e  Commissioners f c c l  t h a t  t h e  r n n t t c r  yoti  
have r a i s e d  i s  one o u t s i d e  y o u r  j u r i s d i c t  i m i  b t t i c t t  s h o u l d  
be  l e f t  t o  t h e  C o u r t s  t o  d e t e r m i n e .  1’Iicy c a n n o t  a c c e p t  your 
recommendat ions. 

Yours  t r u l y ,  

N .  C .  ATTEWELL 
S e c r e t a r y  t o  t h e  Board  

NCA:md 



h p r l l  3,  13EG 

Mr. W. Fleshe r  
C ha i man 
Workere' Coapensatfon Board 
6951 Wesfminster Highway 
Rlctimond, B.C. 
V7C 1C6 

Dear Mr. Fleshe r :  

RP: Firm 1233lP5 

I ern in r e c e f p t  of Hr. Attewel l 'o  l e t t e r  of H:trch 21, 1386, c o n t c s t l n e  my 
jurlsdfctfon t o  f n v e s t f g a t e  t h e  complaint of Hr. l inrl l l ton,  I J I r e c t o r  of 
Fordard Sawmills Ltd. I n  t h a t  l e t t e r  Ht. h t t e w c l l  makes reference t o  the 
prov l r fons  of S e c t i o n  ll(l)(e) of t h e  Onhitrir.nin Act. 

I .  

_ _  
Ilr. A t t e  

11, (1) n f s  A c t  does not authorlzc  t h e  O-nlirdsnan t o  
investigate a d e c i s i o n ,  r tcoanendnt ion ,  a c t  or onirislon 

i n  r e s p e c t  of which t h e m  19 under an cnnctmfir:  a 
r ight  of appea l  or obJect lor i  o r  a rJ,?l,t t o  nppFy f o r  
a rev iew on t he  m e r l t e  of the ca8e  t o  a coutL O r  

trlbuoal c o n s t i t u t e d  by or  under an enac tnen t ,  u n t i l  
a f t e r  t h a t  r i g h t  o f  appeal, o b j e c t t o n  or  application 
has been exe rc i sed  in t h e  p a r t i c u l a r  ca se  or u n t i l  
a f t e r  t h e  time p r e s c r i b e d  f o r  t h e  exercise of that 
r i g h t  has expi red ;  or... (my e m p l i ~ s f s )  

re11 d 
might preclude 

Perusal of t h e  

c s  n o t  s p e c i f y  t h e  "enactmcnt' c o n t a l n l n g  tltc r i g h t  w l i l c h  
my invest igat ion.  

- Qorkers C o o y e n w t t w t  Act  reveals  only one statutory  ap?cal  
r i g h t ,  that t o  a Board of Revlew, And thence  t o  t h e  Conafssloncrr i n  
r e s p e c t  OE "a d e c i s i o n  under  t h i s  Act with  respect t o  a worker". 
a s s m e  that you are not  sugges t ing  t h a t  the decision of t ho  Board t o  
i ne t ruc t  seizure and sale of Ht. t h i l t o n ' s  Feteonal goodr on a w r i t  
issued against h i s  CoEpany, constltutee a decision ulth *respect to a 
worker". 

I 

M t .  Attevell  agrees wi th  my i n t e r p r e t a t i o n  t h a t  the a c t i o n s  of usliich Nr. 
Ilamiltoa complained a re  not  w i t h i n  t h e  e x c l u s i v e  Jrit!sdtctlnn rrnntecf the 
Board under S e c t i o n  96(1) of t h e  W3rk.Pra Cmpcns. i t  Inn A c t ,  X cart only -- 
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assume, then ,  t h a t  he  i s  a rgu ing  jurisdlct ion  on your L c h n l f ,  on t h e  
basis t h a t  Ht. Hamilton may commence an  a c t i o n  under the  Jii4tctnl R c v t p v  
Procedure  Act,  or have c i v i l  remedies which nay have been or  mny s t i l l  be 
avat lable ,  such as an a p p l i c a t i o n  f o r  nn i n J u n c t l o n  o g a l n e t  the Eostd or 
S h e r i f f  S e r v i c e s ,  or a s u i t  for damagee a g a l n 8 t  t h e  Board. 

f n  my opinion such  p o s s i b l e  c i v i l  remedies do not c o n s t t t u t e  'tinder a n  
e n a c t o e n t  a r i g h t  of appea l  o r  o b j e c t i o n  or a t i g h t  t o  n p p l y  fo r  a review 
on t h e  merits' contemplated by Sect ion  l l ( l ) ( a )  of the Ch3lr4sm.in A c t .  On 
one  occas ion  an a u t h o r i t y  sugges ted  t h a t  a n  a c t i o n  undc?-tlic J t i d f c c l  
Review Procedure Act f e l l  w i t h i n  t h e  vording of S e c t i o n  l l ( l ) ( a ) .  I do 
not a c c e p t  t h a t  view. The Omhudqman Act a c c o r d f q  t o  case l a w  doea not  
r e q u i r e  t h e  complainant t o  exhaus t  a l l  avcnuer  of  J u d i c f a l  r e v l c u  before 
t h e  Ombudoman can i n v e s t i g a t e  8 complaint .  

I i n v i t e  you t o  c o n t a c t  my s o l i c i t i o r ,  Ht. Brent F a r f i t t ,  l f  you w i s h  
f u r t h e r  e l a b o r a t i o n  of my p o s i t i o n  on t h t r  i8sue. I t r u s t  t h a t  t h t r  
i n fo rma t ion  w i l l  assist you and look f o r w r d  t o  recelvinz the Board's 
responoe to  my February 1 4 t h  let ter.  

$.. 

Yours s i n c e r e l y ,  

Karl A. Frledocrnn 
03 bud sman 
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h r c h  30, 19134 

Dr. Karl Friedmdnn 
Ombudsman 
8 Uastion Square 
Victoria, B. C. V8W 1119 

Dear Dr. Friedmann 

Re: Complaint of John Hamilton 
Your fi les:  83 50440, 83 50723 

The Deputy Attorney General h a s  askcd rnc to r c s p n d  
di rec t ly  to your letter of February  I h ,  198L addrcssed 
jointly to the  Chairman of the Workers' Cornpensstion Board 
a n d  himself i n  respect  of the  above complaint. In  
Mr. Cooper's l e t te r  of March 16, 1385 he kindly extcndcd 
to March 30, 1981, t he  period in  which representat ions may 
be made in  the matter  under  scction 16 of the Oxhudsrnan 
Act .  

1 am pleased to a d v i s e  t h a t  I have  intcrvicwcd bepury 
Sheriff Owcns a n d  made othcr enqu i r i e s  a s  to the fac ts  a n d  
t h a t  h a s  b tcn  conyletcd.  Gcncral ly ,  thcrc  sccrns to bc no 
issue with the facts. Ilowcvcr, therc  rcrnains a vcry  
d i f f icu l t  question of low concerning thc intcrprctatiori  of 
scction 52 of the Workers Ccrrlpcnsnticn Act in these circum- 
s tances .  Several  l ega l  opinions have  bcen prcparcd  a n d  we 
do not have  a consensus. 

- 

I spoke to Uorothy Iiayward today and  su.qgcstcd a Ivossillc 
solution to th i s  impasse which she  s a i d  shc would ccnvcy 

. to you. We could app ly  to court  by Or ig ina t ing  Application 
for a n  in te rpre ta t ion  of section 52 on the  fac ts  in  th i s  case 
as a n  Agreed Statement of Facts.  Both Sheriff Scrviccs a n d  
the Workcrs' Compensation b a r d ,  I s u b m i t ,  shauld have a 
v e r y  s t rong interest  i n  a t t a i n i n g  ce r t a in ty  in  in t t rp rc t a t ion  
of section 52 so t h a t  they can avoid cxcccding the i r  lawful 

Ms. Hayward mentioned some potent ia l  concerns you misht  
have. Cer ta in ly ,  ycu c a n  expect fu l l  ccoperation from me on 
any th ing  t h a t  is within my power i n  moving th i s  complaint 

- au thor i ty  . 
- 

i toward resolution. 

j -  Yours t r u l y  
4 

4 1 -  George &7H&&- H. Coply 4 
4 B a r r is te r & Solicitor 
4 

cc: E. N. Hughes, Q.C. 
W. Fleshcr,  Chairman, h'Cn 
S. Rumscy, A/Assistant Deputy !.tinistcr 
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File :ro: a3 5C4CO 

Your F f l e  0-1LO-3 __ 

(Linf l t o n ,  John)  

- 
A p r i l  12, 1984 

E.N. Hughes, Q.C. 
Deputy h t t o r n c y  Cenera l  
5 t h  Floor - 609 Broughton S t r e e t  
Yi c t o r ia , B.. C . 
V8V U 4  

Dear A%. Hughes: 

On A p r i l  9 t h ,  1984 my s t a f f  met with Hr. George Copley t o  d f s c u s s  your 
s u z z e s t i o n  t h a t  t h e  U l n l s t r y  proceed by way of an O r i g i n a t i n q  App l l ca t lon  
f o r  on i n t e r p r e t a t i o n  of S e c t l o n  52  of  t h c  Workers' CotFcnsnt lnn A c t .  As 
ny s t a f f  t o l d  Xr. Copley, I have several conccrns  about  thls sur,;,cstcd 
r e s o l u t i o n .  My s taEf  canvassed t h e  op in fons  of both : I : .  I!.?I-,ltton and 
Island Finances on t h e  issue, and they also r a l s c d  conccrns. 

Before I a g r c e  t o  ho ld  t h i s  f i l e  in abeyance I vould  llkc t o  have your  
M i n l s t r y ' s  p o s i t f o n  on t h e  f o l l o v l n g  irsucs.  

1. W i l l  t h e  M l n i s t r y ,  e i t h e r  i n d l v l d u a l l y  or in conjunc;fon w i t h  the 
Board, under take  t o  pay a l l  leeal costs of both Nr. HJntltOn arid 
I s l a n d  Finances  as p a r t i e s  to  t h f e  a c t l o n ?  t h a t  ?!re 
Hamilton and I s l a n d  Finances feel t h a t  t h e i r  f n t e r e s f s  are  
s u f f i c i e n t l y  c l o s e  t h a t  t hey  cou ld  p r e s e n t  a J o i n t  sJbc~ission:  a t  
t h i s  s t a g e  that  is not  clear. I am a l s o  ascumln~ t h a t  any costs  t o  
M r .  Hamilton and Island Finances  vould be u l t h l n  t h e  I range of t a r !  f f 
u s u a l l y  b i l l e d  t o  your Ufnlotry, which is, I unders tand ,  $lUO.W per 
hour. 

Will t h e  t l l n f s t r y  ag ree ,  assurafng t h a t  Court  cchedu'lin; n l l o ~ s ,  t o  
p r e s e n t  t h e  appl ica t lod  f o r t h v f t h ,  I would have grave concerns 
about  agreeing to t h i s  suggestion i f  the matter could not be decided 
by this sumer. Whlle one cannot predict  court  schedules, t h i s  
matter should be dealt w i t h  in Chambers. Your undertaking, 810118 
w i t h  the Board's, t o  proceed as quickly a6 p o s s f b l e  w i t h  t h e  
application would assist oe in atrivlnl: at a decision. 

I 

It may 

! 
2. 
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3. Will t h e  M i n i s t r y  u n d e r t a k e  t o  be bound by the d e c l s l o n  of t h e  t r l a l  
judge ,  and c a n  you o f f e r  any c o m a l t c e n t  t h a t  t h e  Board would a l s o  
a g r e e  t o  t h i s  p o s i t i o n 2  
i n v o l v e s c n t  I f  i t  were your I n t e n t i o n ,  of t h a t  of the Board, t o  

I c a n  see no r e a s o n  t o  suspend oy own 

* a p p e a l  an u n f a v o u r a b l e  r u l i n g .  

4. Is t h e r c  agreement t o  proceed on t h e  a??lication on t h e  facts  of 
t h i s  c o m p l a i n t  and  only t h o s e  f a c t s ?  

Hr. Hamil ton has asked  t h a t  I express  h i s  c o n c e r n  t h a t  he would not  be 
r e q u i r e d  t o  c f & n  any form o f  rclcase o r  w a i v e r  of h f 6  r i g h t s  i n  O r d e r  t o  
r e c e i v e  t h e  2 l i n l s c r y ' r  f iscal  s u p p o r t  i n  s u c h  a n  a p p l i c a t i o n .  

Lastly I wi6h t o  make i t  clear  t h a t  my l c t t e t  o f  February l C t h ,  1984 d i d  
not e x h a u s t  my c o n c e r n s  i n  t h i s  case. I f  I n  f a c t  you do proceed  t o  Cour t  
for a n  i n t e v r e t a t i o n ,  and i t  1s d e c i d e d  t h a t  S e c t i o n  5 2  of t h e  Workors' 
C n - y n q a t i o n  Art p e r m f t t e d  thls s c l t u r c  and sale, t h a t  would n o t  e:id m y  
i n v o l v e c e n t .  I t  is l i k e l y  t h a t  I would proceed  t o  outline o t h e r  a p p a r e n t  
grounds  f o r  a f i n d i n g  u n d e r  t h e  khuds?.an A c t ,  and t h a t  a y  
recommendations on t h o s e  Grounds may i n c l u d c  a request f o r  c o o 7 c n s a t  i o n  
t o  t:r. H a o i l t o n  and I s l a n d  Finances .  

I t r u s t  t h a t  you w i l l  be a b l e  t o  ansGer the c o n c e r n s  I Im;.e listed, a s  an  
n p p l l c a t l o n  t o  the Courts could  have t h e  e f f e c t  of reso lvfny ,  not  only Hr. 
I l a n l l t o n ' r  c o o p l a i n t ,  b u t  also a n y  p r e s e n t  u n c e r t a i n t i c s  l a  c h e r l f f  
p r a c t i c e  . 

Yours s i n c c r c l y ,  * ? 

. K a r l  A. Pricdoann 
, Oubudsman 

cc: Nr. U. Fleshet 
C h a i m a n  
Workers' Coupeasation Board 

Hr. C. Copley 
Civil L a w  S o l i c i t o r  



D r .  K. Friedmnnn 
Ombudsman 
8 B a s t i o n  Squa re  
Victoria,  B.C. 
V8V 1x4 

Dear D r .  Fr iedmann 

Re: Compla in t  of M r .  John  i i a m i l t o n  
Your  Files: 83 50440, 83 50723 

I have b e e n  a sked  to respond d i r e c t l y  to  your  l e t te r  
da ted  A p r i l  12, 1984, and addressed to t h e  Deputy 
A t t o r n e y  G e n e r a l  in respect of t h e  above  c o m p l a i n t .  

I set  out the M i n i s t r y ' s  position on a number of i s s t i e s  
you raised r e s p e c t i n g  the s u g g e s t i o n  t h a t  t h e  pa r t i e s  
apply by way of O r i g i n a t i n g  Application €or an 
i n t e r p r e t a t i o n  of s e c t i o n  52  of t h e  Work~rs' - 
Compensation - A c t .  

1. ----- S c h e d u l i n g  - You have  requested an undertaking from 
the M i n i s t r y  to proceed as  quickly as  possible. . 
This M i n i s t r y  has no  c o n t r o l  Over c o u n s e l  not 
r e p r e s e n t i n g  the Crown and t h e r e f o r e  cannot '  g i v e  t h e  
u n d e r t a k i n g  requested. However , I am a u t h o r i z e d  to 
say t h a t  t h i s  M i n i s t r y  wou ld  f u l l y  cooperate i n  
b r i n g i n g  a n  a p p l i c a t i o n  to Court i n  a t i m e l y  manner. 

2. D e c i s i o n  of the T r i a l  Judge -Th i s  M i n i s t r y  would 
n e v e r  a g r e e  to waive a r i g h t  of a p p e a l  in advance, 
nor c o u l d  it o f f e r  any  commitment on behalf of the 
Workers' Compensat ion Board s i n c e  i t  is  a n  
i n d e p e n d e n t  agency.  

3. Facts of this complaint-A special case c o u l d  be 
f o r m u l a t e d  under R u l e  33 setting out the f a c t s  
necessary for the court to  interpret  8 .  52. 



- 2 -  

4 .  Costs-Teland Finance8  L t d ,  b y  v t t t i i c ,  of  i t 8  pflSIt!nn 
U J R  9 V I R  H t  I l lf i it i j lftm h a  t t t f i  1 ' 1  Itttary I i ~ t r t ~ n t  111 
p u r s u i n g  a claim a g a i n s t  the Crown for a l l eged  
unlawful  seizure and s a l e  by t h e  S h e r i f f .  I s l a n d  
F i n a n c e s  L t d .  has n o t  chosen to  i n i t i a t e  
p r o c e e d i n g s .  T h i s  M i n i s t r y  could not j u s t i f y  payment 
of money o u t  of p u b l i c  funds  to p r o v i d e  I s l a n d  
F i n a n c e s  L td .  w i t h  a lawyer  to  pur sue  their  claim 
a g a i n s t  the  Crown. As an  independent  f i n a n c i a l  
c o r p o r a t i o n  t h e y  undoubtedly  c a n  a f f o r d  l e g a l  
s e r v i c e s  t o  p u r s u e  the i r  claim and i f  t h e y  choose 
n o t  t o  do so that  is t he i r  d e c i s i o n .  A l s o ,  M r .  
Hamil ton shou ld  require  no r e p r e s e n t a t i o n  s e p a r a t e  
from I s l a n d  F inances  L t d .  s i n c e ,  presumably,  t h e y  
have i d e n t i c a l  i n t e r e s t s  i n  a t t e m p t i n g  to r e g a i n  t h o  
c h a t t e l s  or o b t a i n  compensat ion for t h e  c h a t t e l s  
s e i z e d .  I f  there i s  an  i s s u e  between M r .  Hami l ton  
and  I s l a n d  F i n a n c e s  L t d . ,  t h e n  t h a t  is s e p a r a t e  and 
apar t  fran t h e  s e c t i o n  5 2  i s s u e  and  t h e  Crown s h o u l d  
n o t  be p u t  t o  t h e  expense  of s e t t l i n g  any p r i v a t e  
l e g a l  d i f f e r e n c e s  a s  between M r .  Hamil ton and I s l a n d  
F i n a n c e s  L t d .  F i n a l l y ,  it m u s t  be kept i n  mind t h a t  
if your i n t e r p r e t a t i o n  of t h e  l a w  is correct and 
I s l a n d  F i n a n c e s  L t d .  t a k e s  t h a t  p o s i t i o n ,  the C o u r t  
w o u l d  be q u i t e  sympathetic to  a request for costs i n  
t h e i r  f avour .  

I t r u s t  t h a t  the  above c l a r i f i e s  the p o s i t i o n  of the 
I-l inistrjr  of A t t o r n e y  Genera l  i n  response to  your l e t t e r  
dated A p r i l  12 ,  1984. You w i l l  a p p r e c i a t e  t h a t  the 
r e a s o n  for s u g g e s t i n g  a n  a p p l i c a t i o n  t o  court was t o  

Yours t r u l y ,  

c l a r i f y  t h e  l e g a l  p o s i t i o n  of the parties. ' t, 

Barrister and  Solicitor 

Gti c /  amtl 

fir. E.N. Hughes, Q.C. 
Deputy Attorney General 

b l r .  W .  Flesher 
Chairman 
Korkero' Compensation Board 

I 

: 

1 
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E.N. HUghe6, Q.C. 
Deputy A t t o r n e y  G e n e r a l  
5th F l o o r  - 609 Broughton Street 
V i c t o r i a ,  B.C. 
V 8 V  1x4 

Your F i l e  0-16013 
(llaolllt on, John) 

F i r p  # 239186 
- 

- ?fay 17, 1984 

- 

Hr. W. Flcclher 
Cha i rman 
Worker@' Compensation Board 
63 5 1  W t r  tmlns  t r Highway 
Richmond, B.C. 
VIC 1C6 

- 

Cent lemen: 

Re: ?It. John Ilamllton, Forwrrl S n m l l l r r  Ltd.  

I regret t h a t  w e  have  not been ab le  t o  r e a c h  agreement  on  the A t t o r n e y  
C e n e r a l ' s  s u g g e s t i o n  t o  proceed t o  c o u r t  f o r  a d e t e m l n a t l o n  on t h e  
q u e s t i o n s  of l a w  r e l a t e d  to  He. Hamil ton ' s  conplaint. 

To d a t e  I have r e c e i v e d  no r e sponse  from t h e  Workers' Compensation Eoard 
t o  my l e t t e r  of A p r i l  3 rd .  I assume, t h e r e f o r e ,  t h a t  t h e  Esard does n o t  
i n t e n d  t o  make f u r t h e r  argument on t h e  q u e s t i o n  of my j u r i s d l c t l o n .  

In my l e t t e r  of Februa ry  14th I I n v i t e d  r e p r e s e n t a t i o n s  on ny proposed 
f i n d i n g s  and a n t i c i p a t e d  recommendations i n  t h i s  matter. Accord ing ly ,  
and p u r ~ u a n t  t o  s e c t i o n  16 of t h e  h b u d s n a n  A c t ,  I a g a i n  i n v i t e  t h e  
v r i t t e n  r e p r e s e n t a t i o n s  o f  t h e  Board and of t h e  H i n i s t r y ,  on t h e  f a c t s  of 
this case and on my a n t i c i p a t e d  recommendations, by Xay 25,  1384. On 
t h a t  d a t e  I s h a l l  d e c i d e  whether  o r  not t o  proceed  t o  report my o p f n l o n  
and make my recomaendations pursuant t o  Ecction 22 of t h e  hbudsoan Act. 

f Yours s i n c e r e l y ,  

' Karl A. F r l c d s a n n  
,/' Om hiid m a n  

I* 

cc: Hr. G. Copley 

. - .-. -- . 



I- n c L M f i l \  &-LUMPANY 
Barristers & Solicitors 

Legislative Asscmbly 
Province of British Columbia 
Om bud sma n 
8 Bastion Square 
Victoria, B.C. 
V8W Ti19 

June 11, 1984 

Attention: Plr. Ijrent P a r f i t t  

bear Sirs: 

Further to your lcttcr of Xny 2 2 ,  1 '364,  and our 
tclephone conversation of June 7 ,  1984 ,  you have rcqucstcd our 
opinion concerning the enforcement of thc "lien" created by Section 
52 of the Workers Compensation A c t ,  R . S . U . C .  1979, !C. 437 (the 
" A c t " ) ,  and, in particular, the enforceability of that lien against 
property owned by a director of the corporation against which an 
assessment is made where that property is used fn, or in connection 
with, the industry with respect to whfch the corporation was 
assessed. 

It Is clear from the  A c t  t h a t  c e r t a i n  definite 
r e n d 1  es  arc provided to the Workers' Corpcnsation Board ( t h e  
"Eoard") where an assessment is made against ail crq)1oycr, t h a t  
cnployer is a corporation and the assessment rernairls unpaid. 1119se 
remedies are provided specifically in Section 45 of the Act. Under 
that section, the Board can convert an unpaid assessment. t o  a 
judgment simply by filing a certfffcste with any District Registrar 
of the Supreme Court or any Registrar of the County Court. Ihere- 
after; the certificate 'I... becomes an Order of that Court and may 
be enforced as a judgment of the Court against that pcrson for the 



amount mentioned i n  t h e  c e r t i f i c a t e . "  
- Although t h e  Board is given t h e  e x t r a o r d i n a r y  

r i g h t  t o  a judgment without  due p r o c e s s ,  t h e  L e g i s l a t u r e  has  a l s o  
seen  f i t  t o  expand the  Board's rights  by creating a l i c n  i n  
p r i o r i t y  t o  a l l  o t h e r  charges  of whatever nature,  whcnevcr created, 
wi th  r e s p e c t  t o  t h a t  p rope r ty  used by t h e  employer i n  t h e  bus iness  
wi th  respect t o  vhich  an  assessment  has  been made. The e f f e c t  of 
t h i s  is c l e a r .  If  t h e  employer c a r r i e s  on t h r e e  s e p a r a t e  
bus inesses  and an assessment i s  made i n  respect of one of those  
b u s i n e s s e s ,  t h e  Board can o b t a i n  a judgment which is enfo rceab le  
a g a i n s t  a l l  of t h e  a s s c t s  of t h a t  employer ( i . e . ,  t h e  a s s c t s  of a l l  
these b u s i n e s s e s ) .  The re fo re ,  t h e  Board could issue a Writ of 
S e i z u r e  and S a l e  i n s t r u c t i n g  t h e  s h e r i f f  t o  s e i z e  and s e l l  
s u f f i c i e n t  of t h e  employer 's  a s s e t s  (w i thou t  regard t o  where those 
a s s e t s  are  l o c a t e d  o r  i n  which i n d u s t r y  they  a r c  u s c d ) .  flowever, 
if t h e  s h e r i f f  se izes  a s s e t s  of t h e  employer used by  t h e  employer 
i n  t h e  b u s i n e s s  for which an assessment  has  been c 3 d c ,  t h e n ,  upon a 
s a l e  of t hose  a s s e t s ,  S e c t i o n  52  of t h e  Act gives t h c  Board t h e  
r i g h t  t o  payment o u t  of t h e  s a l e  procccds i n  p r i o r i t y  t o  any a n d  
a11 o t h e r  charges .  If a s s e t s  a r c  sold from one of t h c  o t h c r  two 
h s i n c s s e s  c a r r i e d  on by t h e  employe r ,  no such a b s o l u t e  p r i o r i t y  
e x i s t s ,  and t h e  Eoard w i l l  be paid o u t  s u b j e c t  L O  t h e  r i g h t s  of 
other creditors, both secured and unsecured.  

- 

- 

T h e  Act is riot qui  t c  so c l e a r  w i t h  resIiCct t o  
t h c  r i g h t s  of t h e  Board under Subscc t ivns  52(2) a n d  ( 2 ) .  AIttl~~tlgli  
Subsec t ion  5 2 ( 2 )  p u r p o r t s  t o  extend the 5 2 ( 1 )  l i e n  to c o v e r  ' I . - .  

8 t h e  p rope r ty  of any d i r e c t o r ,  man;igcr o r  othcr p r i n c i p a l  of thc  
c o r p o r a t i o n  where t h e  p rope r ty  i s  uscd i n ,  o r  i n  connection w i t h ,  
t h e  i n d u s t r y  wi th  r e s p e c t  t o  which t h e  e m p l o y e r  w 3 s  assessctf ... , 
t hc re  is no a p p l i c a b l e  p rov i s ion  f o r  ttic cnforccncnt  o f  t h a t  l i e n .  
S e c t i o n  45 of t h e  Act s ta tes  t h a t  thc c e r t i f i c a t c ,  ' I . .  . WIlCiI SO 
filed, becomes a n  Order of t h a t  Court  and may be cnforccd as  a 
judgment of t h e  Court  ay,ainst  t h a t  pcrson for  the a m o u n t  mcntioned 
i n  t h c  ce r t i f i ca t e ' '  (emphasis added). The words "aga ins t  t h a t  
person" refer t o  t h e  person  by whom the asscssxcnt was payable, a s  
s t a t ed  ea r l i e r  i n  Section 45(2). The person by b;hm t h e  assessrent 
is payable in this situation is Forward Saunllls Ltd., and 
t h e r e f o r e  t h a t  is the person a g a i n s t  whom the o r d e r  is e n f o r c e a b l e ,  
not John Hamil ton.  Therefore, t h e  i n t e r a c t i o n  d e s c r i b e d  above 
between S e c t i o n s  45 and 52  of t h e  A c t  is not  applicable when it 
concerns p rope r ty  owned, i n  t h i s  case, by Fir. Hamilton. 

I t  

Subsec t ion  5 2 ( 3 )  appears t o  be an a t t w p t  t o  _ _  
provide f o r  t h e  enforcement of t h e  l i c n  created by bo th  Subsections 
f 2 ( 1 )  and 5 2 ( 2 ) .  The major d i f f i c u l t y  w i t h  the  a p p l i c a t i o n  of 
52(3) is t h a t  i t  is not  s t a t e d  t h a t  t h e  p r o v i s i o n s  of the Cour t  - 



Order Enforcement. Act a r e  t o  a p p l y  rnutntis mut,in(!!is. I t  i s  ou r  
opinion t h a t  these  'words a r e  crucial-to t h e  31)1)liTation of Sub- 
s e c t i o n  52(3) and t h e  a p p l i c a t i o n  of t h e  p rovis ions  of the  Court 
Order Enforcement Act t o  t h e  A c t ,  a s  the C w r t  Order Enforcement 
Act d e a l s  w i t h  t h e  r i g h t s  and remedies of unsecured c r e d i t o r s  
whereas t h e  l i e n  r i g h t s ,  as c r e a t e d  by Sec t ion  5 2  of t h e  Act, make 
t h e  Eoard t h e  ho lder  of a s e c u r i t y  i n t e r e s t  and takes  i t  o u t s i d e  of 
the  provis ions  of t h e  Court Order Enforcement A c t .  

Subsect ions 5 2 ( 2 )  and ( 3 )  must be construed 
s t r i c t l y  a s  t he  Act ( a t  l e a s t  w i t h  r e spec t  t o  the  c o l l e c t i o n  of 
assessments)  i s  a t ax ing  s t a t u t e  and, as  a gene ra l  p r i n c i p l e  of 
s t a t u t o r y  i n t e r p r e t a t i o n ,  t ax ing  s t a t u t e s  must be construed 
strictly against t h e  governmcllt. 111 ndJLtion,  thc Lcgfsloturc h a s  
purported t o  c r e a t e  a very ex t raord innry  remedy (boLh i n  5 2 ( 1 )  and 
i n  52(2)), and we a r e  of t he  opinion t h a t  a C o u r t  of law would look 
very c l o s e l y  a t  these  " r igh ts"  and would be l o a t h  t o  en fo rce  such 
r i g h t s  a g a i n s t  i nd iv idua l s  such as  Mr. llamilton i n  t he  absence of 
very,  vcry c l e a r  language. I h c  Board has been g i v e n  t he  r i g h t  t o  
convert  c e r t i f i c a t e s  r ep resen t ing  unpaid a s ses sncn t s  t o  judgment  
without due process ,  and t h i s  i s  a mat te r  which we believe a Court 
would a l s o  take  i n t o  account when cons ider ing  the  C03rd's r i g h t s  a s  
a g a i n s t  an ind iv idua l  such as Mr. Hamilton. 

We t r u s t  t he  above i s  i n  o rde r .  I f  you have  any 
f u r t h e r  ques t ions ,  p l ease  do no t  h e s i t a t e  t o  con tac t  e i t h e r  Douglas 
Hyridman o r  t h e  writer . 

Yours very  t r u l y ,  

Lcor1 C c t z  
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Your File 0-140-3 
( Ihs l l con ,  John)  

Firn # 233186 

June 18, 1985 

E.N. IIuChes, Q.C. 
Deputy A t t o r n e y  G e n e r a l  
S t h  Floor - 603 Broughtoa Street 
Vjctorla, B.C. vev u4 Rlclimond, B.C. 

!ire W. Flcshcr 
Ch.2 i rm3n 
Workcrs' CoDpcnsatlon Board 
6 3 5  1 Uestal ns t e r  Ul &tiway 

V7C l C 6  

Gentlemen: 

Re: Nr. John l l a m l l t o n ,  Foru2rd S ; 1 ~ 7 ! 1 1 s  L t d .  

I am in r e c e i p t  of Hr. Copley's l c t t e r  of I ~ J Y  2 4 ,  1984, bein,;  a res;'onSe 
on b e h a l f  of t h c  Minlstry of A t t o r n e y  C c n c r d ,  and of tlr. A t t cwe l l ' s  
l e t t e r ,  of May 28th.  1984, on b c h a l f  o f  t h e  Workers' Chmpcnsation Board. 
The Eoard c o n t i n u e s  t o  d i s p u t e  my J u r l s d l c t l o n  t o  l n v c e t l g a t e  
flr. Uanllton's c o m p l a i n t ,  arguing t h a t  I an prec luded  fron a n  
i n v e s t i g a t i o n  by s e c t i o n  1 1 ( 1 ) ( a )  of the h b i i 4 m i n  A c t .  To the b a r d ,  
t h e  fhbu4sn.an A c t  was n o t  I n t e n d e d  t o  g i v e  my o f f f c c  J u r l s d l c t l o n  ovc'r 
matters w i t h i n  the o r d i n a r y  j u r i s d i c t i o n  of tlic court. Furrhcr t h e  Coard 
argues t h a t  t h e  f a c t  t h a t  t h e  Supreme C o u r t  of Brltleh Colunbla  c o u l d ,  if 
t h e  matter vere b e f o r e  i t ,  sake a decision "on the netits" of t h f o  case, 
p r e c l u d e s  my involvement .  

I do n o t  s h a r e  t h e  Board 's  o p i n i o n .  
in 1979 by Ms. P. Evans, an a r t l c l l n g  8 t u d e n t  of the l . l l n i s t r y  of A t t o r n e y  
G e n e r a l  : 

Ratht-r I s h a r e  t h e  oplnlon p r e p a r c d  

"The object of a statute such as the b h l t d s a i n  Act  is t o  ~ l v e  an 
a p p l i c a n t  a quick,  easy and lnexpcnsive way o f  hi3Ving ti16 problear; 
looked in to .  The c t a t u t e  doe8 no t  scek t o  u s u r p  tho j u r i s d i c t i o n  of 
t h e  court.. . His (the bbudsman'c) ju r l sd ic t lon  is l erge ly  concerned 
with areas u h f c h ,  i f  t h e  matterr ucre e v e r  taken to c o u r t ,  would be 
found t o  f a l l  o u t s i d e  t h e  scope  of j u d l c i a l  review. To s u g g e r t  t h a t  
an app l i can t  may be required t o  e x h a u s t  a l l  other foras of recourse 
i n c l u d i n g  j u d i c i a l  review, vould be t o  go agains t  tlre s p i r i t  of tnis 
particular ctatute".. 

. . .2 



I remain of t h e  op in ion  that p o s s i b l e  c i v i l  rmcd!cc a v a l l s b l c  t o  Hr. 
Hanl l ton  do not  c o n s t i t u t e  a r i g h t  'under an enactacnt. . .  t o  a p p l y  f o r  a 
r e v i e v  on t h e  ne r f to '  contemplated by s e c t i o n  11(1)(a) of t h e  O3budr;n-m - Act .  Accordingly,  and pu r ruan t  t o  s e c t i o n  22 of t h e  Whudsnan Act I now 
r e p o r t  my o?inionc and sake my recoamendatlonc on t h e  c o a 2 l a l n t  of tlr. 
John Hanilton. 

L_ 

2 e f o r e  proceeding t o  d e t a i l  my op in ions ,  I wleh t o  oake t h r e e  points. 
F i r s t l y ,  t h e  op in ions  and recormendat ions arc based o n l y  on t h e  arguments 
a i v e n  i n  my l e t t e r  of February 1 4 t h ,  1 9 8 4 ,  w r f t t e o  pursuant  t o  c e c t l o n  16 
of t h e  Ombudsman Act. 
r eacn  f i n d i n g s  and t o  noke r eco rnenda t ions  based on o t h e r  a p p a r e n t l y  
problematic  a c t i o n s  l n  t h i s  s e i z u r e  and s a l e  a t  a l a t e r  date,  i f  
necessary.  As t h i s  l e t t e r  docs n o t  d e a l  v i t h  t h e s e  o t h c t  a c t l o n e ,  I do 
not i n t e n d  t o  c o m e n t  on tit .  Copley'e o p i n i o n  am t o  t h e  . 'equltiee of t h i s  
case-. 

A s  p r e v i o u s l y  mentioned, I r e s e r v e  t h e  r i g h t  t o  

I - 

Secondly,  I n o t e  t h e  H i n i s t r y  of Attorney C e n c r a l ' s  a t t eap t  t o  resolve 
t h e  l e g a l  q u c s t i o n  b a s i c  t o  t h i c  c o o p l a i n t .  
u i t n  my s t a f f  and myself on t h e  p o s s i b i l i t y  of a r e f e r r a l  t o  t h e  c o u r t  by 
t h e  t I i n i s t r y ,  r e q u e s t i n g  a n  i n t e r p r e t a t i o n  of s c c t f o n  5 2  of the C o r k e r s  - Cor??nsat ion Ac t .  u s i n g  t h i s  case as an agrced  s t a t e a e n t  of fact-izt 
6uz;;estion was made i n  l a te  Itarch, i n  a letter ol which t h e  Eoard 
r e c c l v e d  a copy. R e g r e t t a b l y  I vas n o t  a b l e  t o  r each  azrcement u l t h  the 
X f n l s t r y  as t o  the tcras on uhlch I would suspend my i a r e e t l g a t i o n  i n  
f avour  of t h e  a p p l i c a t i o n .  As t h e  Board, tliouah fully i n fo rned ,  chose 
not t o  p a r t i c i p a t e  i n  t h i s  e t teapt  t o  r c s o l v e  t h e  Li t ter ,  I vae s u r p r l e e d  
t o  l e a r n  t h a t  t h e  Board now proposes t o  i n i t i a t e  its ovn a c t i o a  i n  t h e  
c o u r t s .  As y e t  I have not been a p p r i s e d  of t h e  n a t u r e  of t h 1 6 , a c t l o n .  

The Mini s t ry  has ncZo t i a t ed  

L a s t l y  I i n f o t n  you t h a t  I have r ece ived  t h e  op in lon  o f  Rr. Leon G c t r ,  
b a r r i s t e r  & s o l i c i t o r .  Hr. ~ L Z '  o p i n i o n  c o n f i r a s  my i n t e r p r e t a t i o n  of 
t h e  l a w  in t h i s  Patter: 

"The person by whom t h e  ossessmcnt is payable l n  t h l s  
s i t u a t i o n  I s  Forward Sawmills Ltd., and t b e r e f o r c  t h a t  Is the 
person a g a i n s t  whom t h e  order is e n f o r c e a b l e ,  not John 
l f an i l t on .  The re fo re ,  t h e  lnteractlon d c s c r l b e d  obovc between 
S e c t i o n  45 and 52  of t h e  Act is not a p p l i c a b l e  when i t  
concerns propetty ovaed, i n  t h i r  case, by Mr. fl;loi&ton." 

Pursuant t o  section 22 OP t h e  (hhudsman Art I r e p o r t  my op in lone  a8  
f o l l o v r .  
involved ln t h i s  seizure and rale. 

- 

These op in ions  are expreosed naming the  i n d l v l d u a l  employees 
I do not intend t ha t  my opinion be 

. . 3  
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cons t rued ,  n e c e s s a r i l y ,  a e  c r i t l c i s m  of t h o s c  l n d l v f d u i ~ ? s .  
S h e r i f f  Owens and Mr. Robertson vere wi thou t  p o l i c y  o r  o t h e r  a d v l c c  on 
t h e  l eza l  ques t ion .  
t h e  i n i t i a l  s t e p  of q u e s t i o n i n g  t h e i r  a b i l i t y  t o  act on t h e  a p p a r e n t l y  
v a l i d  vrit t o  hand. 

Depu ty  

I n  f a c t  t hey  a re  t o  be complimented f o r  havlng taken 

Never the l e s s ,  f i r s t l y ,  i t  is my op ln fon  t h a t  Deputy S h e r l f f  Odene made a 
mictake of law by proceeding t o  sale  o f  t h e  rcized l t tos  on v r l t e  l s s u e d  
a g a i n s t  Forward Sawmills Ltd.  Secondly,  i t  is my o p l a l o n  t h a t  Deputy 
S h e r i f f  Ovens was n e g l i g e n t  i n  proceeding t o  sell t h e  r e i z e d  iterne 
w i t h o u t  s eek ing  l e g a l  a d v i c e  ar  t o  t h e  v a l i d i t y  of t h e  ae i zu re :  
neg l igence  ar ises  once Deputy S h e r i f f  Owens became a v e r t  t h a t  t h e  Board 
cou ld  n o t  c o n f i n a  his i n t e r p r e t a t i o n  of section 52 of t h e  Uorkers 
Compensation Act. 

T h i r d l y ,  i t  is my o p i n i o n  t h a t  Hr. K.C. Roberteon va8 n c g l l c e n t  l o  
a u t h o r i z i n g  t h e  s h e r i f f  t o  a c c e p t  t h e  b l d  wi thou t  o b t a i n i n g  l e g a l  r d v l c e  
as  t o  t h e  v a l i d i t y  of t h e  se i zu re :  
Hr. Robertson a u t h o r i z e d  t h e  sale knowlnq t h a t  he  had r ece ived  no 
r e sponse  t o  h i s  r e q u e s t  f o r  Hr .  Hassing 's  oplnlon. I a s t l y  i t  18 my 
opjnion that Deputy S h e r i f f  Ovens a c t e d  improperly i n  r e c e l v l n g  t h e  
amount o f  $3,710.00 from Hr. Lloyd, a6 rome form of 'payment' f o r  t h e  
second s k l d d e r  w i thou t  conf l rma t lon  from Ht. l t iml l ton  t h a t  tiis allegatlon 
of t h e f t  had been withdrawn i n  f a v o u r  of  a n  aareemcnt to  r e l i  f o r  a p r l c e  
certai n. 

t h e  

t h e  neg l lgence  a r l c e e  when 

I n  my le t ter  v r i t t e n  pu r suan t  t o  s e c t i o n  16 o f  t h e  Oabudsm..rn Act  I 
o u t l i n e d  t w o  proposed recommendatloos, bo th  of  which would serve t o  
compensate I s l a n d  F lnance r  Ltd. and Hr. l I ~ m i l t o n  f o r  t h e i r  l o seee .  I 
have cone ide red  whether or n o t  t o  make a d i r e c t  r e c m o e n d e t l o n ,  
s p e c i f y i n g  a s p e c i f i c  quantua and a p p o r t i o n i n g  l i a b f l f t y  bctvecn t h e  
M i n i s t r y  and t h e  Board. 
knovledge of t h e  c o n d i t i o n  of t h e  equipment s e i z e d ,  and of  t h e  market 
p r i c e s  of such equ ipaen t  today. 
t o  me. 

Such a recoomendation vould r e q u i r e  e x p e r t  

Such knowledge is n o t  r e a d l l y  a v a i l a b l e  

Accordingly,  and pu r suan t  t o  s e c t i o n  22 of  t h e  mbuclsman Act ,  I recoc=cnd 
t h a t  t h e  Hialstry and t h e  Eoard eubrolt t o  a r b i t r a t i o n  pursuant to  the 
A r b i t r a t i o n  A c t .  Fur ther  I recoamend t h a t  the a r b i t r a t o r  o f  a r b i t r a t o r s  
appo iu ted  be i n s t r u c t e d  t o  accept my fludings above and be empovered t o  
decide the  following questloor: 

1. :the imount o f  compensation t o  be paid t o  Iflaad Ffaancee Ltd.; 
I . 

2, the amount of coqensatioa t o  be paid t o  Pz, John Hanilton; and 

. .4 
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3. the pro?ortfon~te l i a b i l i t y  of the Board and t l ic  Hlnlsrry for  ovarJs 
uade t o  Island Fihances Ltd.  and t o  E f .  Hamilton. 

Pursuant t o  bectlon 23 of the Chhvd.tnan k t  I requcet c h a t  you n o t i f y  ac, 
in writing, by J u l y  Sth, 1984 of the steps taken to g i v e n  effect t o  DY 

recoaneadatioa, o r  of your season for not so d o i n g .  

Youre sincerely, 

I 

/‘Lit1 A. Frlcdmann / (kbudsroan 

. 



June 25, 1984 OL'R FILE: 0140-3 TIfarnilton) - - 

, I  * ,  - Dr. Karl Friedmann .. 
'Ombudsman :4  

8 Bastion Square 
Victoria, B.C. 
V8V 1x4 I 

Dear Dr. Friedmann: I 
I 8 

. .  , ' *', ' ' *  " I  1 * : ! " "  !' 
' .  1 HE: Complaint of Mr. John tlamilton .. . . 1 

Your File: 83 50640, 03 50123 

1 have been asked to reply directly to )-our letter dated 
June 18, 1984, and addressed to the Deputy Attorney General 
and the Chairman of the Workers' Compensbtion Board', in respect 
of the above complaint. 

tJGw that the Workers' Compensation Board has prcposed to 
initiate legal action in the Courts to settle the Board's 
Rights in this matter', I suggest that it is premature tc  
submit to arbitration those questtons listed Gn pages 3 nrid 
of your letter. While I cannot speak fGr the VGrkers' 
Compensation Board, until the question of liability is 
settled by the Court, it is my respectful view that there are 
no differences between the Roard and the Ministry of Attorney 
General which could form the basis for a SubmLssion of an 
arbitrator. 

It may be that the Court will answer the questirjns rnfsed o n s  
pages 3 and 4 of your letter during the course of the Board's 
action. I f  it does not and those questions remain as issues 
to be settled, then it will be up to the parties involved 
to best decide the procedure to be adopted. 

Yours truly, 

Barrister 
Legal Services Branch 

GIG/ bas 
C.C. E.N. Hughes, Q.C. 

. Mr. David J .  Warren 

. Mr. W. Flesher 
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6 J u l y  1984  

b r .  Karl A .  Friedmann,  
Ombud m a n ,  
L e g i s l a t i v e  Assembly of B r i t i s h  Columbia,  
8 B a s t i o n  Squa re ,  
V i c t o r i a ,  B.C. 
V8W 1119 

. -  

bear Dr. Friedrnann: 

I 

RE: J ohn Harni 1 ton 
F o r w a r d  S a w m i l l s  L t d .  

Your l e t t e r  r e c e i v e d  by t h e  Board on J u n e  20 ,  
been c o n s i d e r e d  by t h e  Commissioners .  

The Commissioners do no t  c o n s i d e r  t h a t  y o u r  l e t t e r  p r o v i d e s  
any  g rounds  f o r  t h e i r  changing  t h e i r  c o n c l u s i o n  corrrnunicattd 
t o  you i n  my p r e v i o u s  l e t t e r s  o f  May 28  and March 2 1 ,  1 3 8 4 .  
They remain o f  t h e  o p i n i o n  t h a t  t h i s  m a t t e r  is one which 
i s  o u t s i d e  y o u r  j u r i s d i c t i o n .  With r e s p e c t  t o  t h e  op in ion  
of Ms. Evans which you q u o t e ,  i t  is d i f f i c u l t  t o  corrment 
w i thou t  s e e i n g  t h e  c o n t e x t  i n  which h c r  s t a t e m e n t  was made. 
However, she  a p p e a r s  t o  b e  r e f e r r i n g  t o  j u d i c i a l  r ev iew 
p r o c e e d i n g s .  A s  p o i n t e d  out  i n  my l e t t e r  of hhy, 2 8 ,  1984,  
t h e  Commissioners a r e  n o t ,  i n  t h i s  c a s e ,  r e l y i n g  on t h e  
a v a i l a b i l i t y  o f  p r o c e e d i n g s  unde r  t h c  l u d i c i a l  Hcvicw P t o r c f l u r e  
A c t .  

The Eoard w i l l ,  i n  t h e  n e a r  f u t u r e ,  b e  corrunencins a c o u r t  
a c t i o n  i n  which a l l  p a r t i e s  a f f e c t e d  w i l l  be  able t o  p a r t i c i p a t e  
and r a i s e  q u e s t i o n s  f o r  t h e  r e s o l u t i o n  of  t h e  c o u r t .  The Conunission- 
e r s  c o n s i d e r  t h a t  Cour t  p r o c e c d i n g s  a r e  t h e  a p p r o p r i a t e  
way of s e t t l i n g  any d i s p u t e s  r e g a r d i n g  t h i s  m a t t e r .  

1 3 8 4 ,  h a s  

- 

f 

N. C. ATTEWELL 
L S e c r e t a r y  t o  t h e  Board 
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NO. A 8 4 2 4 2 2  

RE: WORKERS' COMPENSATION BOARD 

BEm-EEN : 

WORKERS ' COMPENSATION BOARD 

PETITIONER 

AND : 

KARL A. FRIEDMANN, OMBUDSMAN 
OF THE PROVINCE OF B R I T I S H  
COLUMBIA 

RESPOWENT 

G.W. Massing and 
E.D. B a t e s  

F. S. B o r o w i c z  

D a t e  and place of H e a r i n g :  

REASONS FOR JUDGMENT 

OF THE HONOURABLE 

MR. J U S T I C E  GIBBS 

I N  CHAMBERS 

for the P e t i t i o n e r ;  

for  the R e s p o n d e n t ;  

Monday, A p r i l  1, 1985, 
V a n c o u v e r ,  B.C. 

' < .  . .  
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This is a petition under the Judicial Review Procedure 

Act, - RSBC, 1979, Chap. 209. The Workers' Compensation Board (''WCB'O 

requests an order, a declaration, and an injunction, in respect of 

decisions made, and action undertaken, or to be undertaken, by the 

Ombudsman on a complaint by one John Hamilton, a director of Forward 

Sawmills Ltd. ("Forward"). The precise relief requested is: 

(I) A n  o r d e r ,  piirntintif t o  S:cctJc)t i  3(7) ( m )  of t t v  
,liicl!r*lal I ~ ~ v ~ o w  1 ' 1 1 ~ r ~ o c 1 ~ 1 ~ s  A t * t  , 1 t . f i . l t . V .  19-19, 
Chapter 209,  quashiny the decisions, findings 
and recommendations contained in the Ombudsman's 

' letter addressed to the Deputy Attorney General 
and the Chairman of the Workers' Compensation 
Board and received by the Workers' Compensation 
Board on 20 June 1984 in respect of a complaint 
by Mr. John Hamilton, Director of Forward 
Sawmills Ltd.; . 

( 2 )  A declaration, pursuant to Section 2 ( 2 )  (b) of 
the Judicial Review Procedure Act, R.S.B.C. 
1979, Chapter 209, that the Ombudsman had no 
jurisdiction pursuant to the Ombudsman Act, 
R.S.B.C. 1979, Chapter 306, to investigate the 
said complaint of Mr. John Hamilton; 

(3) An injunction, pursuant to Section 2 ( 2 ) ( b )  of 
the Judicial Review Procedure Act, R.S.B.C.. 
1979, Chapter 209, prohibiting the Ombudsman 
from taking further action in respect of the 
said cornplaint. 

These proceedings arise out of a collection by the WCB 

of the outstanding and unpaid assessments levied upon Forward under 

the Workers Compensation Act, RSBC 1979, Chap. 437 for the years 

1978, 1979, and 1980. By virture of section 52(l) of the Act, the 
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WCB had a lien on the property or proceeds of property of Forward 

used in connection with its business. Section 5 2 ( 2 )  defines the 

word "property" to include the property of any director, manager 

or other principal of Forward where the property is used in connec- 

tion with Forward's bsiness. 

Acting under section 45 of the Workers Compensation 

Act, - the WCB filed certificates of the indebtedness of Forward 

with the County Court of Vancouver Island, Nanaimo Registry, and 

thereby obtained summary judgment. In all, three certificates 

were filed. Each was followed by a Writ of Seizure and Sale. The 

style of cause of each certificate, and of each writ, describes 

the WCB as judgment creditor and Forward as judgment debtor. 

The writs of seizure and sale were forwarded for 

execution to the sheriff's office at Campbell River for execution. 

A caterpillar bulldozer and mountain logger skidder, the property 

of Hamilton, were seized and sold and $3,800 allocated to the WCB 

out of the sale price. Later the sheriff's office seized the 

proceeds of sale of another mountain logger skidder, apparently 

belonging to Hamilton, and allocated $2,676.48 to the WCB out of 

the seized funds. 

As there was no certificate, no judgment, and no writ 

against him, Hamilton complained to the Ombudsman, who undertook 

an investigation. Lengthy correspondence between the Ombudsman, 
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t h e  WCB, a n d  t h e  Deputy A t t o r n e y  Genera l  ensued .  I w a s  advi<ed ,  

when argument  commenced before m e ,  t h a t  t h e  Ombudsman h a s  completed 

h i s  work t o  t h e  p o i n t  of s u b m i t t i n g  a report to t h e  L i e u t e n a n t  

Governor i n  C o u n c i l  p u r s u a n t  t o  s e c t i o n  24 o f  t h e  Ombudsman A c t ,  

RSBC, 1979,  Chap. 306. 

The p o r t i o n s  of t h e  le t ter  r e f e r r e d  t o  i n  t h e  f i r s t  

p a r a g r a p h  of t h e  p r a y e r  f o r  r e l i e f ,  i n  respect o f  which t h e  WCB 

appl ies  for  a n  order t o  quash ,  are a s  f o l l o w s :  

Nevertheless, f i r s t l y ,  it is my opinion that Deputy Sheriff 
Omis made a mistake of l a w  by proceeding t o  sale of the 
seized item or wri ts  issued against mrward sawmills ~td. 
Secondly, it is my opinion that Deputy Sheriff owens was 
negligent in proceedrn ’ g to sell the seized items without 
seeking legal advice as to the val id i ty  of the seizure; the 
negligence arises once Deputy Sheriff (hens became amre 
thdt the €baxd could mt confirm his interpretation of 
section 52 of the Wrkers catpen sation Act.  

Thirdly, it is my opinion that Mr. K.G. bber t son  was 
negligent in autlmrizing the sher i f f  to accept the bid 
without obtaining legal  advice as to the val id i ty  of the 
seizure: the negligence arises when &. bbertson a u t b r i z e d  
the sale knowing that he had received no response to his 
request for M. Massing’s opinion. h s t i y  it is my opinion 
that Deputy Sheriff Owms acted inproperly in receiving the 
ammt  of $3,710.00 f r a n  Mr. Uoyd, as sam form of ‘paymnt’ 
fo r  the second ski* without confirmation f ran  Mr. Hamilton 
t h a t  his allegation of t h e f t  had been witMrawn i n  favour of 
an agreemnt to sell f o r  a price certain. 

. . . .  
Aooordingly, and pursuant to section 22 of the Cbbudsnan Act ,  
I reccrrmend that the Ministry and the Board subnit fo 
arb i t ra t ion  pursuant to the Arbitration Act. Further I 
reonmend that the arbitrawr or arbitrators appointed be 
instructed to accept my findings above and be -red to 
dccide the following questions: 
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1. the m u n t  of ocmpensatkm to be paid to Island 
Finances Ltd.; 

2. the wount of compensatiOn to be paid to Mr. John 
Hamilmn; and 

3. the pmportionate liability of the Board and the 
Ministry for awards mde to Island Finances Ltd. 
and to Mr* Hamilton. 

It was argued that the Ombudsman has usurped the authority 

of the court in making a determination of tort liability and the 

method of measuring damages; that he has exceeded or lost jurisdic- 

tion by investigating a matter he is precluded from investigating by 

section ll(l)(a) of the Ombudsman Act, and that he erroneously 

interpreted that section; that he exceeded or lost jurisdiction when 

he concluded that the matter was one "of administration" within the 

meaning of section 10 of the Ombudsman Act; and that he exceeded his 

authority by investigating a matter outside his jurisdiction. 

In my opinion the WCB is not entitled to the relief 

reqcrested because the questions are now academic. In the recent 

unreported decision of the Court of Appeal in Peltari v. Director of 

Lower Mainland Regional Correctional Centre and the Attorney General 

of British Columbia (1985), Vancouver Registry CA 003031 reference 

was made to the judgment of the Saskatchewan Court of Appeal in 

Maltby et a1 and the Attorney General of Saskatchewan et a1 (1984) 

130cc (3d) 308. In that case, at page 311, Chief Justice Bayda 

said: 
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-. 
It is well-settld practice, huwever, of t h i s  cour t ,  
as it is of the Supreme Court of Canada a d  the 
courts of appeal of other jurisdictions, to refuse 
to entertam * an aFpeal where the issue has becam 
m t ,  except Mere the circunstances are of the 
derrranding nature found in such cases as the Winnipeg 
Builders' &change case and Re R-C. Que. and A-G. 
Qrn. (19821, 140 D.L.R. (M) 385, (19821 2 S.C.R. 
793, 45 N.R. 317 hub nom. Quebec B n s t i t u t i o n a l  
h e d e n t  Reference (No. 21 (S.C.C.). While the 
issues raised by the application here are inportant, 
in our respectful view, they are not sufficiently 
denanding of a resolution to bring them w i t h i n  the 
principle of the Ennipeg Builders' Exchange case. 

In my opinion, the issues raised by the WCB are moot. 

Even if the grounds were established, the issue of the requested 

order, declaration and injunction would serve no purpose. 

the exception of reporting to the Legislature Assembly under section 

With 

24 of the Ombudsman Act, and that is a discretionary matter, the 

Ombudsman has completed his work. 

tion, he has formulated his opinions, he has made his recommendations, 

and he has delivered his report. 

conclude that he could not do what he has done, particularly since, 

on the evidence before me, none of the legal rights or liabilities 

of the WCB, or Hamilton for that matter, have been altered or 

He has conducted his investiga- 

It would be pointless now to 

impaired. 

which prevents the WCB from declining to accept or follow the 

Ombudsman's opinions on law or jurisdiction, and declining to accede 

to his recommendation as to remedy. 

it will be up to Hamilton to pursue whatever remedies are available 

to him by way of appropriate proceedings, and if he does so, the 

I was referred to nothing, and I have found nothing, 

If the WCB does so decline, 

. 
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decision will be made upon the evidence before the court and the - 

application of the relevant law, regardless of the Ombudsman's 

findings. 
- 

- 
A number of Ombudsman cases were cited to me. It should 

be noted that none resulted from a challenge made after the - 

Ombudsman had completed his work. In BCDC and First Capital v. 

Friedman et a1 (1985) 1 WWR 193 (SCC) the case arose out of a refusal - 

by BCDC to produce documents demanded by the Ombudsman at the com- 

mencement of an investigation. In Ombudsman of Ontario and Health 

Disciplines Board of Ontario et a1 (1979) 104 DLR 597 (Ont. ~- 

C.A.), the matter was initiated by a reference by the Ombudsman under 

a section of the Ontario Act comparable to section 11(3) of the B.C. - 

Ombudsman Act. That was also the situation in Ombudsman for 

Saskatchewan and Minister of Social Services et a1 (1979) 103 DLR 

(3d) 694 (Sask. Q . B . ) ,  and Ombudsman of Nova Scotia v. Sydney Steel - 

Corporation et a1 (1976) NSR (2d) 361 (N.S.C.A.). None of those 

dispose 

applica 

-~ cases therefore is helpful or persuasive on the issue on which I 

of the case before me. 
- 

There is another reason why the WCB cannot succeed. The 
- 

ion was made under the Judicial Review Procedure Act. In 

- my opinion, in these circumstances, the WCB does not have the 

standing necessary to maintain proceedings under the Act. Although 
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t h e  Ombudsman exercises a " s t a t u t o r y  power" when h e  investigates, 

t h e  d e c i s i o n s  he  made in t h i s  case have n o t  dec ided  or  p r e s c r i b e d  

" t h e  l e g a l  r i g h t s ,  powers, p r i v i l e g e s ,  immuni t ies ,  d u t i e s  o r  

l i a b i l i t i e s "  of e i t h e r  t h e  WCB or  Hamilton. I t  was a rgued  t h a t  i f  

t h e  J u d i c i a l  Review Procedure  A c t  d i d  n o t  a p p l y ,  t h e  p e t i t i o n e r  

c o u l d  come b e f o r e  t h e  c o u r t  under  r u l e  l O ( 1 )  o f  t h e  Rules  o f  Cour t .  

I t h i n k  n o t .  Rule  l O ( 1 )  i s  p r o c e d u r a l  i n  n a t u r e .  I t  d o e s  n o t  

c o n f e r  s t a n d i n q .  I t  is predicated upon rrn rrRP;lirnption thrrt the 

a p p l i c a n t  has  s t a n d i n g .  I t  t h e n  sets o u t  a p rocedure  t o  f o l l o w  

i f  t h e  a p p l i c a t i o n  a d d r e s s e s  any  o f  t h e  s u b j e c t  mat ters  t h e r e i n  

enumerated.  

c o u r t  under  eithe-g t h e  J u d i c i a l  Review Procedure  A c t  or r u l e  l O ( 1 )  

of q4.e- .. F u i e s  of Cour;., 

I n  my o p i n i o n  t h e  WCB was n o t  p r o p e r l y  b e f o r e  t h e  

--- *3 ,-re* 
c *c 

- . ,  

-- 
r' 
'! 

For all.crf ,&he r e a s o n s  I have g i v e n ,  t h e  p e t i t i o n  i s  
, .> 

- -:-> 
d i s m i s s e d  w i t + & d t s  t o  t h e  r e sponden t .  
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Vancouver,  B . C . 
A p r i l  9 ,  1985. 



REPORT 
TO 

THE LIEUTENANT GOVERNOR IN COUXCIL 

-- 

P u r s u a n t  t o  s e c t i o n  24(1) of t h e  Ombudsman A c t ,  R.SLB.C.  1979, C. 306 

Re: I n  t h e  matter o f  t h e  compla in t  of Mr. J .D .  Hamilton t h a t  t h e  
S h e r i f f  S e r v i c e s  Branch of t h e  M i n i s t r y  of At torney  General ( t h e  
s h e r i f f s )  s o l d  f o r  less t h a n  f a i r  v a l u e ,  equipment s e i z e d  from him 
p u r s u a n t  t o  c e r t i f i c a t e s  I s s u e d  by t h e  Workers' Compensation Board 
( t h e  Board) and i n  t h e  matter of whether  o r  n o t  t h a t  s a l e  c o u l d  
l a w f u l l y  proceed from t h e  writs i s s u e d  pursuant  to  t h e  Board 's  
c e r t i f i c a t e s .  

I n  February  1983 I r e c e i v e d  a compla in t  from Mr. J.D. Hamilton, Director 
of Forward Sawmil ls  Ltd.  The compla in t  was d i r e c t e d  a g a i n s t  t h e  
s h e r i f f s ,  who had s e i z e d  equipment be longing  t o  M r .  Hamilton, (two 
s k i d d e r s  and  a c a t e r p i l l e r  t ractor) ,  used i n  t h e  o p e r a t i o n  of h i s  logging 
company. 
s t o r e d  a t  Forward Harbour a t  t h e  time of t h e  e e i z u r e ,  J u l y ,  1982. One 
s k i d d e r  and a c a t e r p i l l e r  tractor were s o l d  by t h e  s h e r i f f ,  a t  p u b l i c  
t e n d e r ,  i n  J a n u a r y  1983. The l a s t  i t e m ,  t h e  o t h e r  s k i d d e r ,  was s o l d  
w i t h o u t  t e n d e r ,  a month later. The s h e r i f f  r e c e i v e d  a t o t a l  sum of 
$9,500.00, p l u s  sales tax from t h e  sale. T h i s  s a t i s f i e d  t h e  Board 's  
writs of s e i z u r e  and  sale, which t o t a l l e d  $6,476.48. 

The company was n o t  c a r r y i n g  on b u s i n e s s  so t h e  equipment was 

Mr. Hamilton brought  many c o n c e r n s  t o  my o f f i c e :  Why, he a s k e d ,  had t h e  
sher i f f  s o l d  f o r  $9,500.00, goods f o r  which he had p a i d  o v e r  $78,0UU.00? 
Why had t h e  S h e r i f f  r e f u s e d  t o  s e i z e  l o g s  owned by h i s  company, i n s t e a d  
of t h e  equipment? What was he supposed t o  d o  a b o u t  his c h a t t e l  mortgage 
on  t h e  equipment,  on which $60,000.00 was s t i l l  owlng t o  I s l a n d  F i n a n c e s  
Ltd.? 
t h e  f irst  two items, when t h e  s h e r i f f  knew t h a t  t h e  p u r c h a s e r  had removed 
t h a t  s k i d d e r  from Forward Harbour w i t h o u t  a u t h o r i t y ,  and t h a t  Mr. 
Hamil ton may a l l e g e  t h e f t  t h e r e b y ?  
h i g h ?  
t h e s e  assets s e i z e d ,  e f f e c t i v e l y  p u t t i n g  him o u t  of  b u s i n e s s  f o r  such  a 
small d e b t ,  when t h e  f i n a n c e  company was w i l l i n g  t o  wait t o  c o l l e c t  on tl 
d e b t  t e n  times as l a r g e ?  

Why had t h e  s h e r i f f  Sold t h e  second s k i d d e r  t o  t h e  p u r c h a s e r  of 

Why were t h e  s h e r i f f ' s  c o s t s  so 
$2,500.00 on a d e b t  of o n l y  $6,500.001 Why d i d  t h e  Board have 

A l l  of t h e s e  were c o m p l a i n t s  w i t h i n  my mandate,  and I began a l e n g t h y  
i n v e s t i g a t i o n  of t h e  a c t i o n s  of b o t h  t h e  Board and t h e  s h e r i f f s .  During 
that  i n v e s t i g a t i o n  I became aware of another  f a c t o r ,  so c r u c i a l  t h a t  I 
have focused  my i n v e s t i g a t i o n  t o  d a t e  on t h a t  f a c t o r  alone, r e s e r v i n g  the 
r i g h t  t o  a d d r e s s  a l l  o t h e r  i s s u e s  a t  a la ter  d a t e  i f  necessary .  The 
paramount q u e s t i o n  which emerged was whether  t h e  s h e r i f f  c o u l d  l a w f u l l y  
seize and  s e l l  on t h e s e  writs of s e i z u r e  equipment t h a t  was owned n o t  by 
t h e  Board ' s  d e b t o r ,  Forward Sawmills Ltd., but  by a n  i n d i v i d u a l ,  namely 
Mr. Hamilton. 

. . . 2  
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I commenced a d e t a i l e d  i n v e s t i g a t i o n  of  t h i s  ques t ion .  
t h e  f i l e s  of bo th  t h e  Board and t h e  s h e r i f f s ,  and have d i s c u s s e d  t h e  
matter w i t h  s taff  of bo th  agenc ie s .  - A d d i t i o n a l l y ,  I sought  a n  o u t s i d e  
l e g a l  o p i n i o n  from a recogn ized  p r a c t i t i o n e r  i n  t h e  f i e l d  of d e b t  
c o l l e c t i o n s .  I reviewed t h i s  i n f o r m a t i o n ,  t o g e t h e r  w i t h  t h e  
r e p r e s e n t a t i o n s  I r e c e i v e d  from bo th  t h e  F i ln i s t ry  and the Board, and I 
have concluded  t h a t  t h e  sale o f  t h i s  equipment c o u l d  n o t  l a w f u l l y  proceed 
from t h e  writs a t  hand. 

My s t a f f  o b t a i n e d  

The f i n a l  r e p o r t  o f  my i n v e s t i g a t i o n ,  t h e  p r e l i m i n a r y  r e p o r t s ,  l e g a l  
op in ion ,  and r e p r e s e n t a t i o n s ,  are a t t a c h e d  as  append ices  he re in .  The 
issue i s  somewhat complex, b u t  may be rummarized as follows: 

- The Board commenced a c t i o n  to  o b t a i n  c e r t i f i c a t e s  and writs 
against  Forward Sawmil ls  Ltd. ,  fo r  unpaid assessments. These  
certif icates were made i n  acco rdance  wi th '  s e c t i o n  45 of  t h e  
Workers Compensation A c t ,  and  name t h e  judgment d e b t o r  as Forwdrd 
Sawmills Ltd. 

The s h e r i f f s  r e c e i v e d  t h e  w r i t s ,  and s e i z e d  equipment which was 
known t o  be owned p e r s o n a l l y  by M r .  Hamil ton,  and no t  by t h e  
company. It i s  clear from t h e  s h e r i f f ' s  f i l e  t h a t ,  on r e c e i p t  of 
t h e  writs and i n s t r u c t i o n  t o  s e i z e ,  t h e  i n d i v i d u a l  s h e r i f f  
i nvo lved  i n  t h i s  s e i z u r e  b e l i e v e d  t h a t  h i s  a c t i o n  was l a w f u l ,  and 
t h a t  h i s  l a w f u l  r i g h t  was a c q u i r e d  pu r suan t  t o  s e c t i o n  52 of  t h e  
Workers Compensation Act. 

I - 

- After s e i z u r e ,  b u t  b e f o r e  sale, t h e  s h e r i f f  l e a r n e d  from a n  
employee of t h e  Board, t h a t  h i s  i n t e r p r e t a t i o n  of  s e c t i o n  52 may 
n o t  be  eha red  by t h e  Board. The s h e r i f f  wro te  t o  t h a t  employee, 
r e q u e s t i n g  clarification. 

- I n  r e sponse ,  a memorandum was f s s u e d  t o  t h e  Board ' s  Lega l  S e r v i c e s  
Div i s ion .  The memorandum l a i d  o u t  t h e  problem and sugges t ed  t h e  
so l ic i tor  o b t a i n  an o r d e r  p u r s u a n t  t o  e e c t i o n  52(2)  of t h e  Workers 
Compensation Act, which would allow t h e  sale of equipment owned by 
an i n d i v i d u a l  director of t h e  company. 
t h e  Board's "pol icy"  was t h a t  section 5 2  did not,  of i t s e l f ,  
"permi t  t h e  Board t h e  r i g h t  t o  seize equipment". 
d a t e d  82.12.16) 

No r e p l y  t o  t h a t  memorandum was r e c e i v e d ,  and t h e  r e q u e s t e d  o r d e r  
was not ob ta ined .  Knowlx~ t h a t ,  t h e  Board 's  employee a u t h o r i z e d  
t h e  s h e r i f f  t o  take a p p r o p r i a t e  s t e p s  t o  sel l  t h e  equipment t o  t h e  
h i g h e s t  b idder .  

The memorandum n o t e s  that 

(See appendix  A, 

I - 
t 

A l l  of  t h e s e  facts were detailed i n  my le t ter  of Februa ry  14, 1984, 
w r i t t e n  to  b o t h  t h e  M i n i s t r y  of A t t o r n e y  Genera l  and t h e  Board pureuant  
t o  section 16 of t h e  Ombudsman A c t .  N e i t h e r  t h e  Board no r  t h e  k f i n i s t r y  
has t a k e n  i s s u e  w i t h  t h e  facts o u t l i n e d  i n  my i n i t i a l  r e p o r t .  I n  f a c t ,  
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t h e  Board ' s  on ly  r e sponse  was t o  a r g u e  my j u r i s d i c t i o n .  
t h e  o t h e r  hand, confirmed t h e i r  d i f f i c u l t y  i n  a c h i e v i n g  a d e f i n i t i v e  
i n t e r p r e t a t i o n  of t h e  l a w  i n  t h i s  matter, and proposed a r e s o l u t i o n .  

The M i n i s t r y  of  t h e  At to rney  Genera l  proposed t h a t  I t  would a p p l y  t o  
Court  f o r  a n  i n t e r p r e t a t i o n  o f  s e c t i o n  52 of  t h e  Workers compensat ion - Act, us ing  Mr. €lami l ton ' s  case a s  t h e  f a c t u a l  b a s i s  f o r  focus ing  t h e  
i s s u e .  T h i s  seemed a h e l p f u l  r o u t e  t o  f o l l o w ,  and I was prepa red  to  
suspend my i n v e s t i g a t i o n  t o  a l l o w  t h i s  t o  happen. 
n o t  r each  agreement  w i t h  t h e  M i n i s t r y  on t h e  terms of such a r e s o l u t i o n .  
I f e l t  t h e  Crown should  bear  any  l e g a l  costs a c c r u i n g  t o  my complainant .  
I c o u l d  see no  r e a s o n  why Mr. Hamil ton shou ld  bea r  t h e  c o s t  o f  t h e  
Crown's i n a b i l i t y  t o  conf i rm t h e  meaning of  i t s  l e g i s l a t i o n ,  p a r t i c u l a r l y  
when M r .  Hamilton may be o n l y  one of  many i n d i v i d u a l s  whose l e g a l  
p o s i t i o n  need8 such  c la r i  f ication. 

The Board was c o n t i n u a l l y  informed of  my n e g o t i a t i o n  w i t h  t h e  M i n i s t r y ,  
bu t  chose  not  t o  p a r t i c i p a t e .  A€ter t h e  Board had been informed t h a t  t h e  , 

M i n i s t r y  and I cou ld  n o t  a g r e e  on a r e s o l u t i o n ,  i t  wro te  t o  me aga in .  
Again t h e  Board c o n t e s t e d  my j u r i s d i c t i o n .  
i n t e n t i o n  t o  " i n i t i a t e  a l ega l  a c t i o n  i n  t h e  c o u r t s  t o  s e t t l e  t h e  Board 's  
r i g h t s  i n  t h i s  matter". 
a c t i o n ,  and  have  n o t  been  informed t h a t  any  a c t i o n  h a s  been comenced .  

As n e i t h e r  t h e  Board no r  t h e  M i n i s t r y  d i s p u t e d  t h e  f a c t s  r evea led  by my 
I n v e s t i g a t i o n  or produced any o p i n i o n  or p receden t  t o  c o u n t e r a c t  t h e  
l e g a l  o p i n i o n  I o b t a i n e d ,  I i s s u e d  my f i n a l  r e p o r t  i n  t h i s  ma t t e r .  
have s u b s t a n t i a t e d  t h e  compla in t  t h a t  t h e  sale o f  Mr. Hamil ton 's  
equipment was a mis t ake  i n  law, and have  recommended t h a t  t h e  Board and 
t h e  M i n i s t r y  submit  t o  a r b i t r a t i o n  t o  de te rmine  t h e  a c t u a l  amount of  
compensat ion owing, and t h e i r  p r o p o r t i o n a t e  l i a b i l i t y .  

The M i n i s t r y ,  on 

R e g r e t t a b l y ,  I cou ld  

It also informed m e  of i t s  

To d a t e  I have not been t o l d  t h e  nature of  t h i s  

I 

I 
I 

90 

The Board h a s  r e p l i e d ,  s t a t i n g  a g a i n  i t s  i n t e n t i o n  t o  ,go t o  c o u r t .  I 
remain unaware of  t h e  exact n a t u r e  o f  t h e  Board ' s  In t ended  a c t i o n .  The 
M i n i s t r y  h a s  taken t h e  p o s i t i o n  t h a t  my reconmendat ion 18 premature ,  
because  t h e  matters may be dec ided  by t h e  Board ' s  a p p l i c a t i o n  t o  t h e  
c o u r t .  Yet, I have n o t  been informed t h a t  any  a c t i o n  has  been  commenced 
and I know n o t h i n g  o f  what such  a n  a c t i o n  may i n v o l v e ,  or when i t  would 
be decided.  

Meanwhile, my compla inant  i s  wi thou t  t h e  equipment n e c e s s a r y  i f  h i s  
company is ever t o  resume bus inees .  
lease t o  t h e  $60,000.00 owing on t h e  c h a t t e l s  which were sold by t h e  
s h e r i f f s .  I s l a n d  F inances  Ltd., t h e  mortgagee has n o t  y e t  b i l l e d  
Mr. Hamilton t h e  $19,000.00 i n t e r e s t  acc rued  on  t h e  d e b t  s i n c e  t h e  
equipment was s e i z e d  by t h e  s h e r i f f .  
e x p e c t  Mr. Hamil ton,  o r  I s l a n d  Finances ,  t o  cont inue t o  bear t h e  burden 
of t h i s  s i t ua t ion .  To f o r c e  them i n t o  t h e  c o u r t s  and t o  s u b j e c t  t h e m  t o  
f u r t h e r  d e l a y  and unknown costs f o r  l e g a l  r e p r e s c n t a t l o n  is, I believe, 
unreasonable .  

He h a s  s o l d  h i s  lo-gs and h i s  t imber  

I n  my o p i n i o n ,  i t  i s  u n j u s t  t o  

. . .4 
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Accordingly, I request your as s i s tance  i n  this matter. I rcqtiest that  
the Board and t h e  Ministry of Attorney General be directed t o  take t h e  
correc t ive  ac t ion  outl ined i n  my rccammcndations nttachcd hcrcto.  I 
s h a l l  attempt t o  respond to any requests  you have f o r  further infornatf.cn 
which you may require.  

/ Karl A. Friedrnann 
Onbud sman 
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D r .  K a r l  A. Fr iedmann 
Ombudsman 
8 B a s t i o n  Square 
V i c t o r i a ,  B r i t i s h  Columbia 
V8W 1H9 

Dear  D r .  Fr iedmann: 

Re: Your r e p o r t  t o  t h e  L i e u t e n a n t  Governor  
i n  C o u n c i l  r e :  Mr. 3.0. H a m i l t o n  / 
Forward  S a w m i l l s  L t d .  

As I am s u r e  you a r e  aware, t h e  Workers ’  Compensat ion 
Board  has commenced c o u r t  p r o c e e d i n q s  w i t h  r e s p e c t  t o  
t h i s  m a t t e r .  I t  wou ld  be i n a p p r o p r i a t e  t o  t a k e  a 
p o s i t i o n  w i t h  r e s p e c t  t o  y o u r  recommendat ions p e r t a i n i n g  
t o  A r b i t r a t i o n  u n t i l  t h e  c o u r t  has d e a l t  w i t h  t h e  
m a t t e r .  I n  p a r t i c u l a r ,  t h e  i s s u e s  t o  be  argued b e f o r e  
t h e  c o u r t  p e r t a i n i n g  t o  s e c t i o n  11 (1) ( a )  o f  y o u r  Ac t  
c o u l d  g i v e  a v e r y  d e f i n i t i v e  response t o  y o u r  
recommendat ion o f  A r b i t r a t i o n .  

I t  wou ld  seem a p p r o p r i a t e  t h a t  we a l l  a w a i t  t h e  
a d j u d i c a t i o n  o f  t h e  p r e s i d i n g  judge.  Once he has spoken, 
immedia te  f u r t h e r  c o n s i d e r a t i o n  w i l l  be  g i v e n  t o  y o u r  
r e p o r t  by  t he  Cab ine t .  

Yours t r u l y ,  

/: 

R.H. M c C l e l l a n d  
M i n i s t e r  

cc :  Honourab le  E.N. Hughes 
Mr. B e r t  H i c k  
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The Honourable W.R. Bennet t ,  P.C. 
Premier of t he  Province of B r i t i s h  Columbia 
Parl iament  Bui ldings 
Vic to r i a ,  B.C. 
V 8 V  1x4 

Dear Hr. Bennett: 

February 5 ,  1985 

Re: Report of t h e  Ombudsman 
t o  t h e  Lieutenant  Governor i n  Council 

re Mr. J.D. Hamilton/Eorward Sawmills Ltd. 

I am responding t o  Mr. McClelland's l e t t e r  o f  October 31, 1994, a copy of 
which is enclosed. I real ize  t h a t  t h e  ques t ions  of whether I am 
precluded from i n v e s t i g a t i n g  t h e  Hamilton c a s e  by v i r t u e  of s e c t i o n  
l l ( l ) ( a )  of t h e  Ombudsman Act is before  the  Courts. However, qy 
i n v e s t i g a t i o n  has  long s i n c e  been completed and I have made my 
recommendations. Lven if the  Workers' Compensation Board were t o  succeed 
i n  t h e i r  a p p l i c a t i o n  t o  t h e  Court ,  t h e  Cour t ' s  d e c i s i o n  would not  
preclude Cabinet from cons ide r ing  and implementing my recommendations. 

As you know, t h e  Court cha l lenge  does no t  address t h e  merits of Mr. 
Hamilton's complaint. 
t h e  Court w i l l  not  r e s o l v e  h i s  predicament. 
are extremely busy, t h e  wheels of j u s t i c e  move s lowly and Mr. Hamilton 
con t inues  t o  bear  t h e  brunt  of t h e  Board*s errors. 

He is no t  a pa r ty  t o  t h e  case, and t h e  dec ie ion  o f  
In t h e  meantime, t h e  Courts  

I must a l s o  po in t  ou t  t h a t  t h e  Minis t ry  of Attorney General is a l s o  an  
a u t h o r i t y  involved i n  t h i s  complaint. 
has  not  chal lenged qy j u r i s d i c t i o n .  The Minietry of Attorney General has  
suggested t h a t  t h e r e  is no l e g a l  consensus on t h e  i n t e r p r e t a t i o n  employed 
by the  Board of t h i s  s e c t i o n  of t h e  Workers compensation Act. 
the Minis t ry  has  suggested t h a t  t h e  Court8 be asked t o  mike a 
de termina t ion  of t he  law. 
Workers' Compensation Board's procedures  w i l l  not  be d e a l t  with by t h e  
Courts  i n  t h e  a p p l i c a t i o n  by t h e  Board regard ing  my j u r i s d i c t i o n .  
Regardless  of t h e  outcome of t h a t  a p p l i c a t i o n ,  I b e l i e v e  that t h e  
Hamilton complaint should be conaidered by Cabinet. 

The Min i s t ry  of Attorney General 

In f ac t ,  

The ma t t e r  I have inves t iga t ed  concerning t h e  

9 3  
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In my opinion, i t  would be i n  everyone's I n t e r e s t  t h a t  t h i s  problem be 
dealt with. 
Board'e Court ac t ion ,  and w i l l  not be d e a l t  with by t h e  Court. 
s o l i c i t o r  advises t h a t  I am not  in contempt of Court ,b  asking Cabinet t o  
consider my repor t ,  nor would I be by plac lng  a repor t  before t h e  
Leg i s l a t ive  Assembly. 

The matter is sepa ra t e  from t he  Workers' Compenaation 
?4y 

I hope that Cabinet w i l l  review its poe i t ion  i n  t h i s  mtter  and consider 
- the substance of npr report .  

Tours e incere ly ,  _ _  

h c l o s u r e  

Karl A. Eriedpann 
Ombudsman 
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Dear D r .  Fr iedmann: 

Re: R e p o r t  o f  t h e  Ombudsman t o  t h e  L i e u t e n a n t  Governor  
i n  C o u n c i l  r e :  M r .  3.0. Hami l ton /Fo rward  S a w m i l l s  L t d .  

On Oc tober  5, 1984, t h e  t h e n  M i n i s t e r  o f  Labour  
w r o t e  t o  you i n d i c a t i n g  t h a t  he  t h o u g h t  i t  i n a p p r o p r i a t e  
t o  t a k e  a p o s i t i o n  wi th  r e s p e c t  t o  y o u r  recommendat ions 
u n t i l  t h e  C o u r t  had spoken o n  t h e  a p p l i c a t i o n  c h a l l e n g i n g  
y o u r  j u r i s d i c t i o n  i n  t h i s  m a t t e r .  

On F e b r u a r y  5, 1985, you responded t o  
M r .  M c C l e l l a n d ' s  l e t t e r  o f  Oc tober  31, 1984. You p o i n t e d  
o u t  t h a t  t h e  C o u r t s  a r e  e x t r e m e l y  busy, and t h e  wheels  o f  
j u s t i c e  move s l o w l y .  

I, t h e r e f o r e ,  t h o u g h t  i t  a p p r o p r i a t e  t o  e n q u i r e  
j u s t  when t h e  Cour t  case i s  t o  t a k e  p l a c e .  I am a d v i s e d  
t h a t  y o u r  l awyer ,  t h e  l a w y e r  f o r  t h e  Workers '  Compensat ion 
Board,  and t h e  C o u r t  R e g i s t r y  have a l l  agreed t o  a one day 
h e a r i n g  o n  t h e  2 7 t h  day o f  t h i s  month. 

I t  wou ld  seem o n l y  s e n s i b l e  t o  a w a i t  t h e  C o u r t  
h e a r i n g .  I am a d v i s e d  t h a t  t h i s  w i l l  be  a chamber 
argument w i t h o u t  v i v a  voce ev idence.  
d e c i s i o n s  i n  t h i s  k i n d  o f  m a t t e r  a r e  n o t  l o n g  de layed.  

t h a t  day, I w i l l  seek a r e p o r t  o n  t h e  c o n c l u s i o n  o f  t h e  
h e a r i n g  wi th  a v iew  t o  a s c e r t a i n i n g  what t h e  j u d g e  has 
s a i d  about  a judgment  d a t e  (assuming he has n o t  

(if"!{ U s u a l l y  Cour t  
/,f, ; , 

, I ,  fj 8 

I w i l l  have my f i l e  d i a r i z e d  t o  March 29th.  On 1 -  * 
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. -  

I 

- 3 -  

a d j u d i c a t e d  o r a l l y  on March 2 7 t h ) .  I assume your lawyer  
w i l l  have r e p o r t e d  t o  you by then.  F u r t h e r  c o n t a c t  w i l l  
n e v e r t h e l e s s ,  a t  t h a t  t i m e ,  be made with you on b e h a l f  o f  
t h e  L i e u t e n a n t  Governor i n  Counci l .  

Yours t r u l y ,  

S e c r e t a r y  t o  Cabinet  

AEH/enh/gc 
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F i l e  No: 83 50440 

A p r i l  10, 1985 

Mr. Bert Hick 
S e c  re t a r y  t o Ca b i  n e t  
P a r l i a m e n t  B u i l d i n g s  
Victoria, B.C. 
V 8 V  1x4 

Dear Mr. Hick: 

Re: Mr. J.U. i l a d  l t o n / F o r w a r d  S a w n i l l s  Ltd. 

I e n c l o s e  a copy of t h e  judgment  of H i s  Honour Nr. J u s t i c e  C bbs, I n  t 
a c t i o n  be tween t h e  Workers '  Compensat ion Board and my o f f i c e .  As you 

97 

ie 

w i l l  see, t h e  Cour t  d i s m i s s e d  t h e  B o a r d ' s  c h a l l e n g e  of my j u r j s d i c t i o n  i n  
t h i s  matter. 

As yuu k t i w ,  my cotnplalrinrit liaa wnltcd many m w t  119 t o  rece lve  
c o n s f j c r a t i o n  of h f s  case. The ques t ion  of tlic rncrfto of t i i s  complajnt 
h a s  been  d e l a y e d  by t h e  legal c h a l l e n g e .  
C a b i n e t ' s  r e s p o n s e  t o  t h e  c o n t e n t  of my r e p o r t .  
r e s p o n s e  within  a week, i f  at a l l  p o s s i b l e .  

I r e q u e s t  t h a t  you  seek t h e  
I would a p p r e c i a t e  t h a t  

Yours  s i n c e  re ly  , 

/ Karl A. Fr iedmann / Ombudsman 

E n c l o s u r e  

HAND DELIVERED 
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DELIVERED BY HAND 

Mr. Bert Hick 
S e c r e t a r y  t o  Cabinet 
Room 276 Eas t  Annex 
Par l iament  Bui ld ings  
V i c t o r i a ,  B.C. 
V 8 V  1x4  

Dear Mr. Hick: 

R e :  Hr. J.D. Hsnilton/Forwctrd $amills Ltd. 

I understand that  Cabinet has  requested a n  e s t i m a t i o n  of t h e  amount of 
l o s s e s  s u f f e r e d  by Mr. Hamilton and I s l a n d  Finances Limited as a result  
of t h e  s e i z u r e  and sale of Mr. Hamilton's equipment. I suggest  t h a t  
t h e r e  a re  two methods by which t h e  amount of any compensation owed to  Mr. 
Hamilton may be ca l cu la t ed .  

The f i r s t  method r e q u i r e s  e x p e r t i s e  not  r e a d i l y  or qu ick ly  a v a i l a b l e  t o  
my s t a f f .  
equipment a t  t h e  time of sale: 
a c t u a l  amount app l i ed  t o  Forward's deb t  t o  W.C.B., $ 6 , 4 7 6 . 4 8 ,  
would then  be c a l c u l a t e d  on  t h a t  f i g u r e  t o  t h e  d a t e  of pa,went. To t h a t  
amount would be added t h e  amount determined t o  be Mr. 1Inmilton's bus iness  
l o s s e s  i n  t h e  in t e rven ing  pe r iod ,  miused o p p o r t u n i t i e s  f o r  c o n t r a c t s  and 
any damage t o  t h e  goodwil l  or good name of Forward a s  a r e s u l t  of i t s  
i n a b i l i t y  t o  opera te .  In 
o r d e r  t o  pay h i s  c h a t t e l  mortgage deb t  t o  I s l a n d  Finances,  Mr. Hamilton 
h i r e d  a c o n t r a c t o r  t o  l o g  t h e  remaining t imber  on h i s  lease, a t  a c o s t  of 
approximately $60,000.00. 
a b l e  t o  do t h e  equ iva len t  work f o r  on ly  $30,000.00, had Mr, Hamilton'e 
equipment been a v a i l a b l e .  
s p e c i f i c  f i g u r e s  involved he re ,  bu t  I would a n t i c i p a t e  a t o t a l  i n  t h e  
neighbourhood OE $120,000.00. 

It invo lves  t h e  c a l c u l a t i o n  of t h e  resale va lue  of t h e  
from t h i s  amount dould be reduced t h e  

I n t e r e s t  

A f u r t h e r  s p e c i f i c  amount would be included.  

I am informed t h a t  Forward would have been 

As I noted, 1 cannot qu ick ly  r e sea rch  t h e  

... 2 
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ca ta logue  showing s i m i l a r ,  used equipment f o r  sale by Coast T r a c t o r  a t  
t h e  time. I w i l l  forward t h a t  in format ion  t o  you i n  t h e  near  f u t u r e .  I 
am informed t h a t  t h e  c o s t  of heavy equipment has  r i s e n  markedly s i n c e  t h e  
d a t e  of seizure  a g a i n s t  Forward. Sub jec t  t o  t h e  forthcoming ca t a logue ,  I 
am t o l d  t h a t  equ iva len t  used s k i d d e r s  may be purchased today f o r  around 
$40,000.00 each. 
$25,000.00. 

The amount f o r  a D7 o r  8 c a t  would be less, perhaps  
Thus, I a n t i c i p a t e  a t o t a l  in t h e  area of $90,000.00 or 

$100,000.00. 

Ne i the r  of t h e s e  methods inc lude  any c a l c u l a t i o n  f o r  t he  amount of 
i n t e r e s t  ou t s t and ing  t o  I s l a n d  Finances on Mr. Ilamilton'e c h a t t e l  
mortgage. I have enclosed I s l a n d  Finances '  s ta tement  t o t a l l l n g  
$22,008.79. 
s e i z u r e  t o  t h e  d a t e s  of payment of t h e  p r i n c i p a l  by Mr. Hamilton. 
Finances has  no t ,  t hus  f a r ,  requested interest  on t h e  amount. As I 
understand i t ,  I s l a n d  Finances would be w i l l i n g  t o  accep t  a d i r e c t  
s e t t l emen t  of i t s  account ,  o r  t o  be pa id  by Mr. Hamilton as a r e s u l t  of 
any compensation he rece ives .  

That c a l c u l a t i o n  is of i n t e r e s t  owing from t h e  d a t e  of t h e  
I s l a n d  

My s t a f f  con tac t ed  Mr. Hamilton t o  canvas h i 6  op in ion  as  t o  t h e  amount he 
would c o n s t d e r  s u f f i c i e n t ,  i f  a se t t l emen t  is contemplated.  Mr. Hamilton 
s t a t e d  t h a t  he would c o n s i d e r  t h e  f i g u r e  of $150,000.00 t o  be a minimal 
i n t e r p r e t a t i o n  of h i s  l o s s e s ,  i nc lud ing  l o s t  bus iness  o p p o r t u n i t i e s ,  t h e  
va lue  of t h e  equipment, t h e  deb t  of $22,000.00 t o  I s l a n d  Finances and t h e  
a d d i t i o n a l  expenses he incu r red  t o  c o n t r a c t  t h e  logging of h i s  t imber  
lease. Mr. Hamilton a l s o  commented t h a t  he expected t h a t  he would be 
r equ i r ed  t o  pay income tax  on any such settlement, t h u s  reducing t h e  
amount a v a i l a b l e  t o  re-equip h i s  business .  

I n  summary, t h e  minimum f i g u r e  a t  i e s u e  appears  t o  be $110,000.00 - 
$120,000.00. 
r e s u l t  of my l a c k  of easy and a c c u r a t e  c a l c u l a t i o n  of t h e  amount. 
would, of course ,  be p leased  to  r e sea rch  t h e  m a t t e r  f u r t h e r  a t  Cabine t ' s  
r eques t ,  i f  a se t t l emen t  o f f e r  is t o  be made. 

My recommendation of a r e f e r r a l  t o  a r b l t r a t i o n  was as a 
I 

Yours s i n c e r e l y ,  

,' Karl A. Friedmann 
/' Ombudsman 

enc losu re  (1) 
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8 Bastion Squaxe, 
Victoria, B.C. 
v8w lH9 

Attention: Dorothy H a w d  

Dear mdam: 
M: our acc.19538-5. D. Ilamilton 

below shclws the balance of our a m t  and the m u n t  of 
interest outstanding since W .  f~amilton's equiplent was 
s c i z d  by the workers' -tion €bard around the 1st  

mlan- as of A q t  15th8 1982 $63,914.00 
Interest for this period. $16,617.64 
Balance as of SeptarS3er 148 1983 

Axther to our amversatian, the stJtamnt set out 

' 

O f  AlXJUSt, 1982. 

$24,350 .OO 
Interest for this period. $2 8 435.00 
Balance as of February 21,1984 $2,956.15 

'zbtal Interest $19 052.64 $19,052.64 
Tbtal Balance awing ~2,008.79 

For your awn information, this is to advise that the 
cost for us to cbta in  th is  funding for that sale perid 
WaS $10,296.97. 

k k  trust that th is  is the information you require to 
assess what our claim against the bbrkers' Canpensation 
might be. 

R. E. Bertoialaa 
e. 6 0. e. 

I 

L 

- 

! 
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Delivemd bv hand. 
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A p r i l  16, 1985 

Dr. K a r l  A. Fr iedmann 
Ombudsman 
8 B a s t i o n  Square 
V i c t o r i a ,  6.C. 
V8W 1H9 

Dear D r .  Fr iedmann: 

Re: Mr. J.D. Hami l t on /Fo rward  S a w m i l l s  L t d .  

Your l e t t e r s  o f  A p r i l  1 0  and 11, 1985 have been r e c e i v e d .  
You ask  f o r  a Cab ine t  response by A p r i l  1 7 t h ,  i f  a t  a l l  
p o s s i b l e .  F o r  reasons  I w i l l  e x p l a i n  t h a t  i s  n o t  p o s s i b l e ,  
b u t  I can a s s u r e  you t h a t  t h e  response w i l l  be  fo rwarded  t o  
you as  soon as  p o s s i b l e .  

F i r s t l y ,  l e g a l  c o u n s e l  a r e  now engaged i n  a s t u d y  and 
a p p r a i s a l  o f  t h e  judgment  d e l i v e r e d  by M r .  J u s t i c e  Gibbs  i n  
t h i s  case o n  A p r i l  9 t h  l a s t .  I am aware t h a t  c o u n s e l ' s  
p a r t i c u l a r  a t t e n t i o n  i s  b e i n g  g i v e n  t o  t h a t  p a r t  o f  t h e  
judgment t h a t  r e f e r s  t o  t h e  p o s s i b l e  p u r s u i t  by 
M r .  H a m i l t o n  o f  t h e  "whatever  remed ies  a r e  a v a i l a b l e  t o  him 
by  way o f  a p p r o p r i a t e  p roceed ings " .  I am t o l d  t h a t  
a t t e n t i o n  i s  so focussed  because t h e r e  n e v e r  has been an 
acknowledgment o f  y o u r  p o s i t i o n  t h a t  a l i a b i l i t y  e x i s t s  i n  
law,  g i v e n  t h e  p resence  and e f f e c t  o f  S e c t i o n  52 o f  t h e  c' 

f i -  .I i Workers '  Compensat ion Ac t .  I n  any e v e n t  t h a t  i s  b e i n g  / I  

s t u d i e d ,  and I w i l l  b e w r i t i n g  t o  you aga in ,  h o p e f u l l y  
q u i t e  soon. I '? , 

'i - 
i ', I$ 

I t  i s  now apparen t  f rom y o u r  A p r i l  11th l e t t e r  t h a t  you a r e  
s e e k i n g  a payment by  t h e  Crown i n  excess  o f  $100,000. Your 
l e t t e r  o f  A p r i l  11th c o n t a i n i n g  proposed f i g u r e s  o f  t h a t  
magn i tude has been r e f e r r e d  f o r  s tudy .  

As s t a t e d ,  you w i l l  hea r  f u r t h e r  fom me. 

Yours t r u l y ,  

- B e r t  H i c k  
S e c r e t a r y  t o  Cab ine t  

AEH/gc 
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Legislative Assembly OMBUOSMAN 
Province of British Columbla 

- i  

102 
- ,  8 Bastion Square 

Vicloria 
British Columbia 
V8W 1H9 
Telephone. (604) 387-5855 

- - 
Zenith 2221 

F i l e  NO: a3 50440 - 

A p r i l  23rd, 1985 
- 

Mr. Bert Hick 
S e c r e t a r y  t o  Cabinet  
P a r l i a m e n t  B u i l d i n g s  
Victoria, B.C. 
vav 1x4 . 

Dear Mr. Hick: 

Re: Hr. J.D. Hamilton and Forward Sawmil ls  Ltd.  

I w a s  concerned t o  receive your  l e t t e r  of A p r i l  16, 1 9 8 5 ,  i n  whfch you 
s u g g e s t  t h a t  I a m  s e e k i n g  a payment by t h e  Crown. I am not .  My 
recommendation of a r e f e r r a l  t o  a r b i t r a t i o n ,  on t h e  terms and c o n d i t i o n s  
o u t l i n e d  in my r e p o r t ,  s t a n d s .  

A t  y o u r  r e q u e s t ,  I provided  a g e n e r a l  c a l c u l a t i o n  of t h e  amounts a t  
i s s u e ,  i f  t h e  Cabinet  wished t o  c o n s i d e r  making a payment t o  s e t t l e  t h e  
matter. I i n d i c a t e d  t h a t  I was w i l l i n g  t o  c o n t i n u e  t o  r e s e a r c h  t h e  
f i g u r e s  i f  so r e q u e s t e d  by Cabinet .  

I made t h a t  o f f e r  as I d o  n o t  v l s h  t o  prevent  any p o s s i b l e  r e s o l u t l o n  f o r  
my compla inant .  Never the lese ,  my recommendation remafns unchanged and I 
r e q u e s t  C a b i n e t ' s  r e s p o n s e  t o  t h a t  recammendatian i n  t h e  n e a r  f u t u r e .  

Yours s i n c e r e l y ,  

.- / Karl A. Friedmann 
Qabudsman 

By Hand 
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May 10, 1985 

Dr. Karl A. Friedmann 
Ombudsman 
8 Bastion Square 
Victoria, B.C. 
V8W 1Ii9 

Dear Dr. Friedmann: 

Re: Mr. J.D. Hamilton and Forward Sawmills Ltd. 

The Lieutenant Governor in Council has given further 
careful consideration to this matter. It is mindful of the 
observation made in this matter by Mr. Justice Gibbs in his 
judgment of April 9, 1985 that if there is a decision to 
decline to accept or follow your opinions on law or 
jurisdiction and t o  decline to accede to your 
recommendation as to remedy, ' I . . .  it will be up to Hamilton 
to pursue whatever remedies are available to him by way of 
appropriate proceedings, and if he does s o ,  the decision 
will be made upon the evidence before the court and the 
application of the relevant law, regardless of the 
Ombudsman's findings." Indeed that observation is quite 
consistent with the statement of the Supreme Court of 
Canada in The British Columbia Development Corporation and 
the First Capital City Development Company Ltd. vs. Karl A .  
Friedmann et al, (1985) 55 NR 298 (SCC); (1985) 14 DLR 
14th) 129; (1985) lWWR 193 that "The Courts, not Ombudsmen, 
have responsibility for remedying violations of legal 
rights . 
Considering the time and effort that many persons have 
already invested in this matter, the Lieutenant Governor in 
Council is not anxious to make the indicated declination if 
it can be avoided. If that were to happen, leaving a 
formal court action with pleadings and discoveries.,_etc, as--:-;;-.,j: 
the only available alternative to Mr. Hamiltorl;, the4 resqlt 
would be very expensive and time consuming. Therefore, the ; '  
Lieutenant Governor in Council has looked for a more 

I , .  

r , I  

' 

# , -  ... 2 I f  

, . -  



I 

104  - ".. 

- 2 -  

e x p e d i t i o u s  and less  e x p e n s i v e  mctliod d r e s o l u t i o n ,  and i n  
d o i n g  so  h a s  f o c u s s e d  on your  r e p o r t  of F e b r u a r y  1 2 ,  1 9 8 5  
and i t s  s u p p o r t i n g  documents .  I t  h a s  conc luded  t h a t  you 
have  c o r r e c t l y  p o i n t e d  i n  t h e  d i r e c t i o n  of a r b i t r a t i o n  a s  a 
s u i t a b l e  method. 

You a re  aware t h a t  t h e r e  h a s  n e v e r  been  a c c e p t a n c e  by t h e  
M i n i s t r y  o f  A t t o r n e y  G e n e r a l  o r  t h e  Worke r s '  Compensat ion 
Board of t h e  p r e s e n c e  of what you d e s c r i b e ,  b o t h  i n  t h e  
n a r r a t i v e  of y o u r  r e p o r t  and i n  y o u r  " f i n d i n g s " ,  a s  a 
" m i s t a k e  of law". Tha t  i s  t h e  v e r y  m a t t e r  t h a t  t h e  
M i n i s t r y  o f  A t t o r n e y  G e n e r a l  s u g g e s t e d ,  i n  i t s  March 30 
1984 l e t t e r ,  be  r e f e r r e d  f o r  a c o u r t  i n t e r p r e t a t i o n .  That  
would ,  of c o u r s e ,  be a much more e x p e d i t i o u s  and l e s s  
e x p e n s i v e  p r o c e d u r e  t h a n  a f u l l  s c a l e  law s u i t  by 
Mr. Hamil ton .  While  you i n d i c a t e  t h a t  you saw t h i s  a s  ''a 
h e l p f u l  r o u t e  t o  f o l l o w " ,  you imply  t h a t  t h i s  s u g g e s t i o n  
c o l l a p s e d  o v e r  t h e  m a t t e r  of  c o s t s .  A r e v i e w  of y o u r  
l e t t e r  of A p r i l  1 2 ,  1984 d i s c l o s e s  t h a t  you a sked  f o r  t h e  
M i n i s t r y ' s  p o s i t i o n ,  w i t h  r e s p e c t  t o  i t s  s u g g e s t i o n  of a 
r e f e r e n c e ,  on  t h e  f o l l o w i n g  f o u r  i s s u e s :  

1. W i l l  t h e  M i n i s t r y ,  e i t h e r  i n d i v i d u a l l y  o r  i n  
c o n j u n c t i o n  w i t h  t h e  Board ,  u n d e r t a k e  t o  pay a l l  l e g a l  
c o s t s  of  b o t h  Mr. Hamil ton  and I s l a n d  F i n a n c e s  Ltd .  a s  
p a r t i e s  t o  t h i s  a c t i o n ?  I t  may be  t h a t  Mr. Hami l ton  
and I s l a n d  F i n a n c e s  Ltd .  f e e l  t h a t  t h e i r  i n t e r e s t s  a r e  
s u f f i c i e n t l y  c l o s e  t h a t  t h e y  c o u l d  p r e s e n t  a j o i n t  
s u b m i s s i o n :  a t  t h i s  s t a g e  t h a t  i s  n o t  c l e a r .  I am 
a l s o  assuming t h a t  any c o s t s  t o  Mr. Hamil ton  and I s l a n d  
F i n a n c e s  L t d .  would b e  w i t h i n  t h e  r a n g e  of t a r i f f  
u s u a l l y  b i l l e d  t o  y o u r  M i n i s t r y ,  which  i s ,  I 
u n d e r s t a n d ,  $100. p e r  h o u r .  

2 .  W i l l  t h e  M i n i s t r y  a g r e e ,  assuming t h a t  c o u r t  s c h e d u l i n g  
a l l o w s ,  t o  p r e s e n t  t h e  a p p l i c a t i o n  f o r t h w i t h .  I would 
have  g r a v e  c o n c e r n s  a b o u t  a g r e e i n g  t o  t h i s  s u g g e s t i o n  
i f  t h e  m a t t e r  c o u l d  n o t  b e  d e c i d e d  by t h i s  summer. 
Whi l e  one c a n n o t  p r e d i c t  c o u r t  s c h e d u l e s ,  t h i s  m a t t e r  
s h o u l d  be  d e a l t  w i t h  i n  Chambers. Your u n d e r t a k i n g ,  
a l o n g  w i t h  t h e  B o a r d ' s ,  t o  p r o c e e d  a s  q u i c k l y  a s  
p o s s i b l e  w i t h  t h e  a p p l i c a t i o n  would a s s i s t  me i n  
a r r i v i n g  a t  a d e c i s i o n .  

. . . 3  
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3. W i l l  the  M i n i s t r y  u n d e r t a k e  t o  be  bound by t h e  d e c i s i o n  
of t h e  t r i a l  j u d g e ,  and c a n  you ' o f f e r  any  commitment 
t h a t  t h e  Board would a l s o  a g r e e  t o  t h i s  p o s i t i o n ?  I 
c a n  see no r e a s o n  t o  suspend  my own i n v o l v e m e n t ,  i f  i t  
were y o u r  i n t e n t i o n  o r  t h a t  of t h e  B o a r d ' s  t o  a p p e a l  a n  
u n f a v o u r a b l e  r u l i n g .  

4 .  I s  t h e r e  ag reemen t  t o  p r o c e e d  on t h e  a p p l i c a t i o n  on the 
f a c t s  of t h i s  c o m p l a i n t ,  and o n l y  t h o s e  f a c t s ?  

On A p r i l  2 7 ,  1984 ,  t h e  M i n i s t r y  of A t t o r n e y  G e n e r a l  
r e sponded  t o  y o u r  f o u r  p a i n t s  a s  f o l l o w s :  

1 .  S c h c d u l  irig - You have rcqucslcd an  i ir i ( l f*rt  a k i n g  from the. 
M i n i s t r y  t o  p r o c e e d  a s  q u i c k l y  a s  p o s s i b l e .  T h i s  
M i n i s t r y  h a s  no c o n t r o l  o v e r  c o u n s e l  n o t  r e p r e s e n t i n g  
t h e  Crown, and t h e r e f o r e ,  c a n n o t  g i v e  t h e  u n d e r t a k i n g  
r e q u e s t e d .  However, I am a u t h o r i z e d  t o  s a y  t h a t  t h i s  
M i n i s t r y  would f u l l y  c o o p e r a t e  i n  b r i n g i n g  a n  
a p p l i c a t i o n  t o  c o u r t  i n  a t i m e l y  manner .  

2 .  D e c i s i o n  o f  T r i a l  J u d g e  - T h i s  M i n i s t r y  would never 
a g r e e  t o  waive a r i g h t  of a p p e a l  i n  a d v a n c e ,  n o r  c o u l d  
i t  o f f e r  any  commitment on b e h a l f  of t h e  Worke r s '  
Compensa t ion  Board s i n c e  i t  i s  a n  i n d e p e n d e n t  agency .  

3. F a c t s  of t h i s  c o m p l a i n t  - A s p e c i a l  c a s e  c o u l d  be  
f o r m u l a t e d  u n d e r  R u l e  33,  s e t t i n g  o u t  t h e  f a c t s  
n e c e s s a r y  f o r  t h e  c o u r t  t o  i n t e r p r e t  s .  5 2 .  

4 .  C o s t s  - I s l a n d  F i n a n c e s  L t d . ,  by v i r t u e  of i t s  p o s i t i o n  
v i s - a - v i s  Mr. H a m i l t o n ,  h a s  t h e  p r i m a r y  i n t e r e s t  i n  
p u r s u i n g  a c l a i m  a g a i n s t  t h e  Crown f o r  a l l e g e d  u n l a w f u l  
s e i z u r e  and s a l e  by t h e  S h e r i f f .  I s l a n d  F i n a n c e s  L td .  
h a s  n o t  c h o s e n  t o  i n i t i a t e  p r o c e e d i n g s .  T h i s  M i n i s t r y  
c o u l d  n o t  j u s t i f y  payment of money o u t  of  p u b l i c  f u n d s  
t o  p r o v i d e  I s l a n d  F i n a n c e s  L td .  w i t h  a l a w y e r  t o  p u r s u e  
t h e i r  c l a i m  a g a i n s t  t h e  Crown. As a n  i n d e p e n d e n t  
f i n a n c i a l  c o r p o r a t i o n ,  t h e y  u n d o u b t e d l y  c a n  a f f o r d  
l e g a l  se rv ices  t o  p u r s u e  t h e i r  c l a i m ,  and i f  t h e y  
c h o o s e  n o t  t o  do  so t h a t  i s  t h e i r  d e c i s i o n .  A l s o ,  
Mr. Hami l ton  shou ld  r e q u i r e  no r e p r e s e n t a t i o n  s e p a r a t e  
f rom I s l a n d  F i n a n c e s  Ltd .  s i n c e ,  p r e s u m a b l y ,  t h e y  have  
i d e n t i c a l  i n t e r e s t s  i n  a t t e m p t i n g  t o  r e g a i n  t h e  

. . . 4  
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chattels or obtain compensation for the chattels 
seized. If there is an issue between Mr. Hamilton and 
Island Finances Ltd., then that is separate and apart , 
from the s .  5 2  issue, and the Crown should not be put 
to the expense of settling any private legal 
differences as between Mr. Hamilton and Island Finances 
Ltd. Finally, it must be kept in mind that if your 
interpretation of the law is correct and Island 
Finances Ltd. takes that position, the court would be 
quite sympathetic to a request for costs in their 
favour. 

It would seem that your issues 2 and 4 were resolved or if 
not, are capable of resolution to your satisfaction. 

Your third issue or perhaps more properly described as your 
third condition was outrightly rejected, and correctly s o .  
You ask the impossible in requesting an advance undertaking 
that there will be no appeal from the decision of the judge 
of first instance. A Court of Appeal is made available in 
this province for those who believe the judge of first 
instance has fallen into error. To deny such access is t o  
deny due process. Your proposal in that regard is 
unacceptable. Your situation would be much different today 
had you been precluded from appealing the decision of judge 
of the first instance in the B.C.D.C. case. 

The response on the matter of costs was a reasonable one. 
In the interests of finding a resolution to this matter, 
however, the Crown will agree to provide for counsel for 
Mr. Hamilton in the manner that you have suggested to a 
maximum of $2,500.  if you continue to believe he requires 
counsel separate from that of Island Finances Ltd. 

If you will move from your position on issue 3 as the Crown 
has moved from its position on issue 1, then the suggestion 
would be that the interpretation be sought from the court 
immediately by way of a Chamber application. If the 
ultimate court adjudication does not support your position, 
the matter will be concluded, insofar as this aspect of it 
is concerned. If, however, the ultimate adjudication is in 
favour of your position, then the arbitration will proceed 
forthwith on your terms. 

... 5 
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I t  i s  hoped t h a t  you w i l l  s e e  t h i s  response  a s  be ing  
r e a s o n a b l e ,  and one t h a t  seeks t o  br ing  about f a i r  
r e s o l u t i o n  t o  a l l .  

AEH/gc 

. -  S e c r e t a r y  t o  Cabinet 
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Province of 
British Columbii 

OFFICE OF THE 
CABINET SECRETARIAT 

_ _  , .. . . . .. . . .  

Dr. Karl A. Friedmann, 
Ombudsman, 
8 Bastion Square, 
Victoria, B . C .  
V8W 1H9 

Ministry of Parliament Buildings 
lnteraovernmental L.. Victoria 

RelaGons British Columbia 
V8V 1x4 

108 . 

June 3, 1985 

Dear Dr. Friedmann: 

Re: Mr. J.D. Hamilton and Forward Sawmills Ltd. 

This will acknowledge receipt of your letter 
dated June 3, 1985 concerning the above complaint. 

.- 

Yours truly, 

Secretary to Cabinet 

AEH/gc 
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OFFICE OF THE 
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June 1 3 ,  1985  

D r .  K a r l  A. Fr iedmann,  
Ombudsman, 
8 B a s t i o n  Square, 
V i c t o r i a ,  B.C. 
V8W 1H9 

Dear  D r .  F r iedmann:  

R e :  Mr. J.D. H a m i l t o n  and F o r w a r d  S a w m i l l s  L t d .  

Your l e t t e r  o f  June 3, 1985 has  r e c e i v e d  
c o n s i d e r a t i o n .  F u r t h e r  l e n g t h y  c o r r e s p o n d e n c e  d e a l i n g  w i t h  
a number o f  t h e  comments y o u  have made w i l l  do n o t h i n g  t o  
r e s o l v e  t h e  m a t t e r .  R a t h e r ,  i t  a p p e a r s  a p p r o p r i a t e  t o  
s t a t e  t h a t  a f a i r  r e a d i n g  o f  yolJr l e t t e r  wou ld  i n d i c a t e  
t h a t  y o u  have r e j e c t e d  t h e  p r o p o s a l  f o r  s e t t l e m e n t  and 
d i s p o s i t i o n  a s  o u t l i n e d  i n  t h e  May 10th l e t t e r .  A f a i r  
r e a d i n g  a l s o  i n d i c a t e s  t h a t  y o u  have d e c i d e d  t h a t  u n l e s s  
y o u r  recommendat ion  o f  a n  i m m e d i a t e  r e f e r r a l  t o  a r b i t r a t i o n  
is accep ted ,  i t  i s  y o u r  c h o i c e  t o  seek wha teve r  r e m e d i a l  
a c t i o n  y o u  c a n  f o r  Y r .  H a m i l t o n  by mak ing  a r e p o r t  t o  t h e  
L e g i s l a t i v e  Assembly.  I f  t h a t  is y o u r  d e c i s i o n  and i t  i s  
t h e  p a t h  t h a t  Y r .  H a m i l t o n  w o u l d  a l s o  chose  t o  f o l l o w  
r a t h e r  than p u r s u i n g  t h e  p r o p o s a l  f o r  s e t t l e m e n t  and 
d i s p o s i t i o n  t h a t  h a s  been pu t  t o  you, then t h a t  is t h e  
p r o c e d u r e  t h a t  y o u  p resumab ly  w i l l  f o l l o w .  

J u s t  t o  c l a r i f y  one m a t t e r  i n  l i g h t  o f  w h a t  y o u  
have s a i d  and t h a t  w o u l d  be  o f  i n t e r e s t  t o  Mr. H a m i l t o n ,  i t  
was i n t e n d e d  t h a t  t h e  $2,500. maximum c e i l i n g  i n  l e 3 a l  
c o s t s  w o u l d  a p p l y  t o  t h e  a p p l i c a t i o n  b e f o r e  t h e  o r i g i n a t i n g  
c o u r t .  Y r .  H a m i l t o n  c o u l d  e x p e c t  c o n s i d e r a t i o n  w i t h  
f a i r n e s s  and e q u i t y  o n  t h e  m a t t e r  o f  c o s t s  s h o u l d  
p r o c e e d i n g s  go beyond t h e  c o u r t  o f  i n i t i a l  j u r i s d i c t i o n .  

Yours  t r u l y ,  
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