
O M B U D S M A N  OF BRITISH COLUMBIA 

Special Report No. 70 

to 

The Legislative Assembly 
of British Columbia 

SECTION 4 OF THE HIGHWAY ACT 



Legislative Assembly OMBUDSMAN 
Province of British Columbia 

8 Bastion Square 
Victoria 
British Columbia 
V8W 1 H9 
Telephone: (604) 387-5855 
Zenith 2221 

June 4 ,  1985 

The Honourable K. Walter Davidson, 
Speaker of t h e  L e g i s l a t i v e  Assembly, 
Province of B r i t i s h  Columbia, 
Parliament. Bui ld ings ,  
V ic to r i a ,  B. C. 

M r .  Speaker: 

I have t h e  honour t o  submit herewith a r epor t  t o  t h e  L e g i s l a t i v e  
Assembly, pursuant  t o  s e c t i o n  30(2) of t h e  Ombudsman AcE, R.S.B.C. 1979, 
c.306. 

This  repor t  d e a l s  wi th  my proposed r e s o l u t i o n s  f o r  two ind iv idua l  
complaints  and wi th  my recommendations f o r  r econs ide ra t ion  of t h e  l a w  
wi th  respect t o  t h e  c r e a t i o n  of pub l i c  highways, as p r e s e n t l y  embodied i n  
s e c t i o n  4 of t h e  Highway A c t .  I have a t t ached  i n  t h e  appendices t o  t h i s  
repor t  my correspondence wi th  t h e  Minis t ry  of Transpora t ion  and Highways 
and o t h e r  r e l a t e d  documents. 

A l l  of which i s  r e s p e c t f u l l y  submitted.  

Yours s i n c e r e l y ,  

Karl A. Friedmann / Ombudsman 



OMBUDSMAN OF BRITISH COLUMBIA 

S p e c i a l  R e p o r t  #lO 

To 

The L e g i s l a t i v e  Assembly of B r i t i s h  Columbia 

SECTION 4 OF THE H I G m A Y  ACT 



TABLE OF CONTENTS 

SUMMARY .................................................. i 

1 . INTRODUCTION ............................................. 1 

I1 . THE COMPLAINTS 

A . M r  . Rankin Smith ..................................... 5 
B . M r  . Thomas Farup ..................................... 9 

111 . THE LAW 

A . J u d i c i a l  I n t e r p r e t a t i o n  of S e c t i o n  4 ................. 12 
B . The Law a p p l i e d  t o  t h e  compla in ts .  ................... 1 6  

I V  . SECTION 4 AND ADMINISTRATIVE FAIRNESS .................... 19 

V . MY RECOMMENDATIONS AND THE MINISTRY'S RESPONSE ........... 23 

A . R e c t i f i c a t i o n  of t h e  Complaints ...................... 24 
B . S e c t i o n  4 ............................................ 26 

V I  . MY REPORT TO THE LIEUTENANT GOVERNOR I N  COUNCIL .......... 28 

V I I  . CONCLUSION ............................................... 31 

TABLE OF APPENDICES ...................................... 32 

APPENDICES 



SUMMARY 

S e c t i o n  4 of t h e  Highway Act p r o v i d e s  t h a t  ownership of any p r i v a t e  

t r a v e l l e d  road,  upon which p u b l i c  monies have been s p e n t ,  i s  

a u t o m a t i c a l l y  t r a n s f e r r e d  t o  t h e  Crown. This  r e p o r t  d e s c r i b e s  t h e  

a p p l i c a t i o n  of s e c t i o n  4 i n  two c o m p l a i n t s  which were brought  t o  my 

a t t e n t i o n  i n  1981 -- t h e  c o m p l a i n t s  of M r .  Smith and M r .  Farup.  I n  b o t h  

c a s e s ,  t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways reached a c o n c l u s i o n  

as t o  whether o r  n o t  s e c t i o n  4 a p p l i e d  t o  t h e  p r i v a t e  road c r o s s i n g  my 

compla inants '  l a n d s ,  and t h e s e  c o n c l u s i o n s  had a d v e r s e  e f f e c t s  on t h e  

c omp l a  i n  a n t  s . 

I n  M r .  S m i t h ' s  case, t h e  M i n i s t r y  a l l e g e d  t h a t  i t s  l o c a l  foreman had 

graded a road,  t h r o u g h  M r .  S m i t h ' s  p r i v a t e  p r o p e r t y .  When M r .  Smith 

d i s p u t e d  t h e  M i n i s t r y ' s  claim that i t  had graded h i s  road,  a M i n i s t r y  

g r a d e r  a r r i v e d  a t  h i s  g a t e  one day t o  grade  t h e  road,  bu t  M r .  Smith had 

been t i p p e d  o f f  by a neighbour  and t u r n e d  back t h e  g r a d e r  from h i s  

p r o p e r t y .  
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Whether M r .  Smi th ' s  road had e v e r  been graded by t h e  M i n i s t r y  of 

T r a n s p o r t a t i o n  and Highways i s  s i g n i f i c a n t  on ly  because i t  was on t h i s  

b a s i s  a l o n e  t h a t  t h e  M i n i s t r y  c la imed t h a t  i t  now owned M r .  S m i t h ' s  

p r i v a t e  road. Following i t s  claim t h a t  h i s  road had become a p u b l i c  

road,  t h e  M i n i s t r y  t h e n  r e f u s e d  t o  pay M r .  Smith compensat ion f o r  t h e  

land  (upon which t h e  road l a y )  which he had l o s t .  

M r .  Farup, on t h e  o t h e r  hand, wanted t h e  road which p r o v i d e s  access t o  

h i s  p r o p e r t y  t o  be d e c l a r e d  a p u b l i c  road so that he would be a b l e  t o  

s u b d i v i d e  h i s  land.  Mr. Farup p o i n t e d  o u t  how t h e  M i n i s t r y  of 

T r a n s p o r t a t i o n  and Highways had provided c u l v e r t s  which were i n s t a l l e d  i n  

t h e  road and argued t h a t  t h i s  e x p e n d i t u r e  of p u b l i c  monies had t h e  e f f e c t  

of making t h e  road p u b l i c  -- because of s e c t i o n  4 of t h e  Highway A c t .  

The M i n i s t r y  s a i d  t h a t  i t  d i d  not .  

Following my i n v e s t i g a t i o n  of t h e s e  c o m p l a i n t s ,  I concluded that t h e  

M i n i s t r y  had i n c o r r e c t l y  a p p l i e d  s e c t i o n  4 i n  b o t h  cases and I made 

s p e c i f i c  recommendations t o  r e c t i f y  t h e  i n j u s t i c e s  caused t o  t h e  

complainants .  My recommendations have not  been implemented by t h e  

M i n i s t r y  and t h e  L i e u t e n a n t  Governor i n  Counci l  has s i m i l a r l y  J e c l i n e d  t o  

t a k e  a c t i o n  on them. 
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These complaints  led t o  m e  t o  review s e c t i o n  4 i n  g r e a t e r  d e t a i l  s i n c e  i t  

is  t r u l y  a unique s e c t i o n  of t h e  l a w .  It permi ts ,  by v i r t u e  of t h e  f a c t  

that t h e  Min i s t ry  has  graded a p r i v a t e  road, p r i v a t e  proper ty  t o  be 

au tomat i ca l ly ,  i n s t an taneous ly  and u n i n t e n t i o n a l l y  expropr ia ted  t o  t h e  

Crown -- and without compensation t o  t h e  owner. While t h e  c o u r t s  have 

done much t o  q u a l i f y  t h e  a p p l i c a t i o n  of t h e  s e c t i o n  and hence t o  

ame l io ra t e  i t s  e f f e c t s ,  s e c t i o n  4 con t inues  t o  g ive  r i s e  t o  problems and 

d i s p u t e s  throughout B r i t i s h  Columbia each  year .  

I was informed by t h e  Min i s t ry  that 38 percent  of a l l  t h e  pub l i c  roads  i n  

B r i t i s h  Columbia are p u b l i c  only t o  t h e  e x t e n t  t h a t  s e c t i o n  4 a p p l i e s  t o  

them. Because s e c t i o n  4 roads  are u s u a l l y  not  surveyed and recorded i n  

Land Titles Of f i ces ,  t h e r e  are l i t e r a l l y  hundreds of roads  a c r o s s  p r i v a t e  

lands  which can  g i v e  rise t o  d i s p u t e s  about ownership. During my 

experience as  Ombudsman, I have received dozens of complaints ,  similar t o  

t h e  two which are documented i n  t h i s  r e p o r t ,  i n  which t h e  unce r t a in ty  

regard ing  ownership, which s e c t i o n  4 creates,  has led  t o  neighbourhood 

b a t t l e s  and d i s p u t e s  wi th  government. 

neighbour, th inking  t h a t  he owns t h e  road i n  ques t ion ,  blocks of f  t h e  

road and p reven t s  t h e  ad jacen t  landowner from using i t .  

Of ten  t h e  problem ar ises  when one 
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Following t h e s e  i n v e s t i g a t i o n s  and my rev iew of t h e  l e g i s l a t i o n ,  I 

concluded that s e c t i o n  4 i s  u n j u s t  because of i t s  e f f e c t s  on p r i v a t e  

p r o p e r t y .  I recommended t h a t  t h e  M i n i s t r y  s e e k  t o  have t h e  s e c t i o n  

phased out  o v e r  a f i v e  y e a r  p e r i o d ,  d u r i n g  which t h e  M i n i s t r y  would be 

a b l e  t o  survey  and r e g i s t e r  i n  Land T i t l e s  O f f i c e s  a l l  of t h e  e x i s t i n g  

s e c t i o n  4 r o a d s  which i t  b e l i e v e d  n e c e s s a r y  t o  s e r v e  t h e  p u b l i c  

i n t e r e s t .  N e i t h e r  t h e  M i n i s t r y  nor  t h e  L i e u t e n a n t  Governor i n  Counci l  

h a s  seen  f i t  t o  implement my recommendations o r  t o  t a k e  o t h e r  a c t i o n  t o  

r e s o l v e  t h i s  matter. 

I b e l i e v e  t h a t  a c t i o n  ought t o  be taken.  While s e c t i o n  4 does p e r m i t  t h e  

government t o  a c q u i r e  p r i v a t e  land wi thout  compensation, t h e  c o s t s  t o  

i n d i v i d u a l s  and t o  s o c i e t y  as a whole are enormous. It i s  i m p e r a t i v e  

t h a t  t h e  l a w ,  p a r t i c u l a r l y  as i t  a f f e c t s  p r i v a t e  p r o p e r t y ,  be c . l e a r  and 

i t s  a p p l i c a t i o n  be e q u i t a b l e .  

c o u n t s ,  and some remedia l  a c t i o n  is r e q u i r e d .  

I n  my view, s e c t i o n  4 f a i l s  on b o t h  
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I. INTRODUCTION 

Knowing t h e  s t a t u s  of a road which c r o s s e s  o r  provides  access t o  p r i v a t e  

p rope r ty  i s  of v i t a l  importance t o  t h e  p rope r ty  owner. Many people  

assume that i t  is  a s t r a igh t fo rward  matter t o  determine whether a road i s  

p r i v a t e  o r  pub l i c .  To t h e  layman, it seems elementary t h a t  t h e  l a w  would 

provide an easy answer t o  t h i s  ques t ion ,  enabl ing  landowners t o  determine 

whether t h e r e  i s  s u f f i c i e n t  access t o  t h e i r  p roper ty .  

Unfor tuna te ly ,  t h i s  assumption i s  not t r u e  i n  B r i t i s h  Columbia, because 

of t h e  e x i s t e n c e  of s e c t i o n  4 of t h e  Highway A c t  ( h e r e i n a f t e r  r e f e r r e d  t o  

as  " s e c t i o n  4 " ) .  S e c t i o n  4 ,  wi th  c e r t a i n  l imi t ed  except ions ,  deems 

t r a v e l l e d  p r i v a t e  roads  t o  be pub l i c  highways i f  pub l i c  monies have been 

expended on them. (see page 13 f o r  t h e  f u l l  t e x t  of s e c t i o n  4 . )  

D i f f e r i n g  i n t e r p r e t a t i o n s  of t h e  e f f e c t  of s e c t i o n  4 on p a r t i c u l a r  roads  

have g iven  rise t o  a number of d i spu te s ,  bo th  between neighbours and 

between p r i v a t e  c i t i z e n s  and government (notab ly  t h e  Min i s t ry  of 

T ranspor t a t ion  and Highways.) A number of t h e s e  d i s p u t e s  have reached t h e  

c o u r t s ,  and s e c t i o n  4 has,  t h e r e f o r e ,  been t h e  sub jec t  of j u d i c i a l  

i n t e r p r e t a t  ion.  
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Court a c t i o n s  are o f t e n  c o s t l y  t o  t h e  p a r t i c i p a n t s ,  and l e g a l  remedies 

have o f t e n  been unava i l ab le  t o  my complainants.  But because of 

i nc reas ing  demands on my of f  ice  and t h e  d i f f i c u l t i e s  I have experienc.ed 

i n  e f f e c t i n g  change i n  t h e  cases which I have i n v e s t i g a t e d ,  I have 

r e c e n t l y  found i t  necessary t o  begin ref e r r i n g  complainants t o  s o l i c i t o r s  

f o r  c o n s i d e r a t i o n  of whether t h e i r  cases warrant cour t  a c t i o n .  

During t h e  p a s t  f i v e  and a half  yea r s ,  I have rece ived  many complaints  

about t h e  use of s e c t i o n  4 by t h e  Min i s t ry  of Transpora t ion  and Highways, 

and I r e f e r  t o  some of t h e s e  cases i n  t h i s  r epor t .  I w i l l  d i s c u s s  

p r imar i ly  t h e  complaints  of Messrs. Smith and Farup. I n  both  cases ,  t h e  

Min i s t ry  of T ranspor t a t ion  and Highways has taken  a p o s i t i o n  on whether 

roads t r a v e r s i n g  o r  g iv ing  access t o  t h e  complainants '  p rope r ty  are 

p u b l i c  highways wi th in  t h e  meaning of s e c t i o n  4 of t h e  Highway Act. I n  

each  case t h e s e  pronouncements have had adverse consequences f o r  t h e  

complainants.  I be l i eve  that t h e  Min i s t ry  has e r r ed  i n  l a w  i n  reaching 

i t s  conclus ion  on t h e  s t a t u s  of t h e  roads a t  i s s u e ,  and I have 

recommended t h a t  a c t i o n  be taken  t o  r e c t i f y  the  complaints .  To da t e ,  

t h e s e  recommendations have not  been implemented. 

While i n v e s t i g a t i n g  t h e  complaints  of i n d i v i d u a l  c . i t i zens ,  I of t e n  

pe rce ive  underlying problems which have g iven  r ise t o  t h e  s p e c i f i c  

complaints .  From my i n v e s t i g a t i o n  of t hese  complaints ,  and o t h e r s  of a 

similar na tu re ,  I have become convinced t h a t  i n  many cases, t h e  hidden 

c u l p r i t  i s  s e c t i o n  4 of t h e  Highway A c t .  
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My i n v e s t i g a t i o n  of t h e  Smith and Farup c o m p l a i n t s ,  as w e l l  as a n o t h e r  

compla in t  from M r .  Robert  Newton of Farmington, l e d  m e  t o  make a number 

of recommendations t o  t h e  M i n i s t r y  of T r a n s p o r a t i o n  and Highways i n  May 

1982. When none of my recommendations on t h e  t h r e e  i n d i v i d u a l  c o m p l a i n t s  

o r  on s e c t i o n  4 were implemented by t h e  M i n i s t r y ,  I made a f u r t h e r  r e p o r t  

t o  t h e  L i e u t e n a n t  Governor i n  Counci l  i n  October  1983. A f t e r  t h i s  r e p o r t  

was reviewed by t h e  Execut ive  Counci l ,  my recommendation on  M r .  Newton's 

complaint  was r e s o l v e d  by t h e  M i n i s t e r  of T r a n s p o r t a t i o n  and Highways. 

The c o m p l a i n t s  of M r .  Rankin Smith and Mr. Thomas Farup, which I have 

found s u b s t a n t i a t e d ,  remain unreso lved .  F u r t h e r ,  t h e  l a r g e r  i s s u e  of 

reform of s e c t i o n  4 of t h e  Highway A c t  remains.  

My recommendations and t h e  grounds on which t h e y  are based are d i s c u s s e d  

i n  d e t a i l  i n  t h e  body of t h i s  r e p o r t  and documented i n  t h e  a t t a c h e d  

appendices .  Only t ~ o  of my remaining recommendations r e q u e s t  s p e c i f i c  

a c t i o n  f o r  t h e  compla inants .  

b e l i e f  that t h e  use of s e c t i o n  4 of t h e  Highway A c t  by t h e  M i n i s t r y  of 

T r a n s p o r t a t i o n  and Highways i s  a means of e x p r o p r i a t i o n  wi thout  

compensation. I have, t h e r e f o r e ,  concluded t h a t  t h i s  s t a t u t o r y  p r o v i s i o n  

i s  u n j u s t  and recomqend t h a t  i t  be phased o u t .  

The o t h e r  f o u r  recommendations d e a l  w i t h  my 

The response  t o  my submiss ions ,  b o t h  t o  t h e  L i e u t e n a n t  Governor i n  

Counci l  and t o  t h e  M i n i s t r y  of T r a n s p o r a t i o n  and Highways, has  been t h a t  

implementat ion of my recommendations f o r  reform of s e c t i o n  4 would be 

p r o h i b i t i v e l y  expensive.  The M i n i s t r y  and t h e  Execut ive  Counci l  have 
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t h e r e f o r e  taken no a c t i o n  wi th  regard t o  phasing out  s e c t i o n  4 as a means 

of e s t a b l i s h i n g  pub l i c  highways. 

I am disappointed that no a l t e r n a t i v e  proposa l  has been put  forward which 

would provide g r e a t e r  c e r t a i n t y  t o  landowners. Imaginat ive 

admin i s t r a to r s  should be a b l e  t o  dev i se  a response which i s  both f e a s i b l e  

and equ i t ab le .  Cont inuat ion of t h e  s t a t u s  quo r e s u l t s  i n  hidden c o s t s  t o  

government, a l though t h e s e  c o s t s  are un l ike ly  t o  outweigh t h e  bene f i t s .  

Perhaps a c y n i c a l  view of t h e  s i t u a t i o n  is  t h a t  t h e  government's vested 

i n t e r e s t  i n  cont inuing  t o  acqu i r e  pub l i c  roads,  without having t o  pay 

compensation, by the use of s e c t i o n  4 exp la ins  t h e  l a c k  of enthusiasm f o r  

reform of t h e  l a w .  A s  Ombudsman, however, I must be concerned about t h e  

i n j u s t i c e  su f fe red  by t h e  c i t i z e n  and t h e  enormous c o s t  and unce r t a in ty  

which cont inues  t o  f a c e  landowners f o r  whom t h e  ques t ion  of s e c t i o n  4 i s  

c r u c i a l .  

During my years  as Ombudsman I have o f t e n  been t o l d  that t h e  

implementation of my recommendations would be too expensive.  I have 

learned t o  t ake  t h i s  response wi th  a g r a i n  of salt .  While I a m  always 

w i l l i n g  t o  cons ide r  p r a c t i c a l  a l t e r n a t i v e s ,  I be l i eve  t h a t  f a i l i n g  t o  

r e c t i f y  an  ongoing i n j u s t i c e  undermines soc ie ty '  8 be l i e f  i n  democracy and 

t h e  r u l e  of l a w .  

I have a l r eady  commented pub l i c ly  on s e c t i o n  4 of t h e  Highway A c t  i n  my 

Publ ic  Report  No. 3 on Expropr ia t ion  I s sues ,  i s sued  January,  1983. I n  

a d d i t i o n  t o  the  remedies I seek f o r  t h e  two ind iv idua l  complainants,  t h e  
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p r e s e n t  r e p o r t  c o n t a i n s  a f a c t u a l  backdrop f o r  my c o n c e r n s  abou t  s e c t i o n  

4 and a n  e l a b o r a t i o n  of my ea r l i e r  p u b l i c  comments. 

My e f f o r t s  t o  d a t e  i n  a c h i e v i n g  a reform of t h e  l a w  and r e c t i f i c a t i o n  of 

t h e  i n d i v i d u a l  c o m p l a i n t s  c r e a t e d  by s e c t i o n  4 of t h e  Highway Act have 

m e t  w i t h  l i m i t e d  s u c c e s s .  I ,  t h e r e f o r e ,  a s k  f o r  t h e  a s s i s t a n c e  of t h e  

L e g i s l a t i v e  Assembly i n  s e e i n g  t h a t  j u s t i c e  is  done i n  t h e s e  two 

c o m p l a i n t s ,  and t h a t  t h e  law which c r e a t e d  t h o s e  i n j u s t i c e s  ( and  o t h e r s )  

i s  r e c o n s i d e r e d .  

11. THE COMPLAINTS 

A. Mr. Rankin Smi th  

M r .  Smith complained t o  my o f f i c e  i n  A p r i l ,  1981 about  t h e  a c t i o n s  of t h e  

M i n i s t r y  of T r a n s p o r t a t i o n  and Highways w i t h  r e s p e c t  t o  a road which 

t r a v e r s e s  p r o p e r t y  owned by h i s  company, C o r t e s  Bay Marina C o r p o r a t i o n ,  

on C o r t e s  I s l a n d .  ( F o r  ease of r e f e r e n c e ,  I have i n c l u d e d  r e p r e s e n t a t i v e  

drawings o r  maps t o  i l l u s t r a t e  t h e  c o m p l a i n t s  I r e c e i v e d  from M r .  Smith 

and M r .  Fa rup) .  

I n  June  of 1979, Mr. Smi th  p l a c e d  a c h a i n  a c r o s s  a road on h i s  p r o p e r t y  

(known as  Red G r a n i t e  Road) where t h e  road l e f t  h i s  p r o p e r t y  and e n t e r e d  

Red G r a n i t e  P o i n t .  M r .  Smith t o o k  t h i s  a c t i o n  based on h i s  b e l i e f  t h a t  

he owned t h i s  s e c t i o n  of t h e  road.  H e  o f f e r e d  a key t o  t h e  l o c k  on t h e  
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c h a i n  t o  t h e  o t h e r  r e s i d e n t s  of Red G r a n i t e  P o i n t .  A group of M r .  

S m i t h ' s  neighbours ,  o b j e c t i n g  t o  h i s  a c t i o n ,  soon descended on  his 

p r o p e r t y  and c u t  t h e  c h a i n  that blocked t h e  road.  

subsequent ly  appealed t o  t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways f o r  

i n t e r v e n t i o n .  

These neighbours  

i THE DISPUTED 

By le t te r  d a t e d  J u l y  24 ,  1979, t h e  Dis t r ic t  Highway Manager, a c t i n g  on 

i n s t r u c t i o n s  from M i n i s t r y  h e a d q u a r t e r s  i n  V i c t o r i a ,  advised  M r .  Smith 

t h a t  t h e  road was p u b l i c  pursuant  t o  s e c t i o n  6 of t h e  Highway Act,  

R.S.B.C. 1960, c .  172 (now known as s e c t i o n  4 of t h e  Highway A c t ,  

R.S.B.C. 1979,  c .167.)  
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TYO days  l a t e r ,  M r .  Smi th  was t i p p e d  o f f  by a f r i e n d l y  ne ighbour  that a 

g r a d e r  from t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways w a s  be ing  s e n t  t o  

work o n  h i s  p o r t i o n  of Red G r a n i t e  Road. M r .  Smith immediately went t o  

t h e  west boundary of h i s  p r o p e r t y  and asked t h e  g r a d e r  o p e r a t o r  no t  t o  

e n t e r  h i s  p r o p e r t y .  The g r a d e r  o p e r a t o r  amicably complied w i t h  M r .  

S m i t h ' s  r e q u e s t  t h a t  t h e  p o r t i o n  of the road  on h i s  p r o p e r t y  n o t  be 

graded and no f u r t h e r  a t t e m p t s  were made t o  do so. ( S e c t i o n  4 p r o v i d e s  

t h a t  when p u b l i c  monies are s p e n t  on  a p r i v a t e  road,  i t  a u t o m a t i c a l l y  

becomes a p u b l i c  r o a d ) .  

The M i n i s t r y ' s  o n l y  r e c o r d  of e x p e n d i t u r e  of p u b l i c  monies on t h e  road i s  

t h e  v e r b a l  s t a t e m e n t ,  unsupported by any r e c o r d s  t h a t  I c o u l d  f i n d ,  of 

the area foreman. He t o l d  my i n v e s t i g a t o r  t h a t  he graded t h e  road  once 

o r  twice a y e a r  i n  t h e  few y e a r s  p r e c e d i n g  1979. M r .  Smith and t h e  

fo rmer  owner - who o r i g i n a l l y  c o n s t r u c t e d  t h e  road - have e a c h  sworn 

under o a t h  t h a t  t h e y  are  no t  aware of any s u c h  g r a d i n g .  I n  f a c t ,  M r .  

Smi th  f r e q u e n t l y  employed t h e  s e r v i c e s  of a l o c a l  c o n t r a c t o r  t o  g r a d e  t h e  

road .  It would appea r ,  t h e r e f o r e ,  t h a t  even i f  p u b l i c  monies were s p e n t ,  

t h e y  vere s p e n t  w i thou t  t h e  c o n s e n t  and wi thou t  t h e  knowledge and 

a c q u i e s c e n c e  of t h e  owners of the road a t  the t i m e  s u c h  work was done. 

(The importance of s u c h  c o n s e n t  o r  a c q u i e s c e n c e  i s  d i s c u s s e d  i n  t h e  nex t  

s e c t i o n ,  on t h e  j u d i c i a l  i n t e r p r e t a t i o n  of s e c t i o n  4 ) .  

During 1980, t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways a t t empted  t o  

n e g o t i a t e  w i t h  M r .  Smi th  f o r  a 66-foot right-of-way t o  widen t h e  p o r t i o n  

of Red G r a n i t e  Road on h i s  p r o p e r t y .  Based on i t s  a s s e r t i o n  t h a t  t h e  
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e x i s t i n g  road was p u b l i c  pursuant  t o  s e c t i o n  4 ,  t h e  M i n i s t r y  would not  

accede t o  M r .  S m i t h ' s  r e q u e s t  t h a t  he be p a i d  compensation f o r  t h e  

improvement r e p r e s e n t e d  by t h e  e x i s t i n g  road and f o r  t h e  severance  of h i s  

land i n t o  two p a r c e l s .  

The M i n i s t r y ' s  i n i t i a l  o f f e r  was $33,000, but  t h i s  amount was u l t i m a t e l y  

i n c r e a s e d  t o  $58,000 i n  o r d e r  t o  s e c u r e  M r .  S m i t h ' s  a c c e p t a n c e  of t h e  

M i n i s t r y ' s  terms, which was done i n  June,  1381. The payment of $58,000 

d i d  n o t ,  however, i n c l u d e  compensation f o r  t h e  e x i s t i n g  road o r  f o r  

severance  of h i s  p r o p e r t y  and M r .  Smith was r e q u i r e d  t o  s i g n  a waiver  of 

any f u t u r e  claims a g a i n s t  t h e  M i n i s t r y  a r i s i n g  o u t  of t h e  t a k i n g  of t h e  

p r o p e r t y  i n  quest  i o n ,  b e f o r e  t h e  f u n d s  would be r e l e a s e d .  

A t  t h e  t i m e  of t h e  s e t t l e m e n t ,  t h e  s t a t u s  of t h e  e x i s t i n g  road was one of 

t h e  matters which were l i k e l y  t o  be determined by t h e  c o u r t s  i n  a pending 

t r e s p a s s  a c t i o n  commenced by M r .  Smi th  a g a i n s t  h i s  neighbours .  A s  'ny 

o f f i c e  was a l s o  i n  t h e  p r o c e s s  of forming a n  opin ion  on t h e  l e g a l  s t a t u s  

of t h e  e x i s t i n g  road ,  I asked t h e  M i n i s t r y  (Appendix B )  t o  modify t h e  

waiver  c l a u s e  so  t h a t  a n  agreement on compensation could  be reached 

wi thout  p r e j u d i c e  t o  a c l a i m  from M r .  Smith f o r  f u r t h e r  compensation, 

should t h e  e x i s t i n g  road be determined t o  be p r i v a t e  by a c o u r t  o r  by my 

o f f  ice. 

The M i n i s t r y  r e p l i e d  by l e t t e r  d a t e d  June 2 6 ,  1981 (Appendix C ) ,  and 

r e f u s e d  t o  a g r e e  t o  my r e q u e s t .  M r .  Smith u l t i m a t e l y  dec ided  t o  a c c e p t  

t h e  $58,000 on t h e  M i n i s t r y ' s  terms anyway, because of h i s  very  poor  
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f i n a n c i a l  s i t u a t i o n  a t  t h e  time. 

M r .  Smith f e e l s  u n j u s t l y  t r e a t e d  because he r e c e i v e d  no compensat ion f o r  

t h e  v a l u e  of t h e  improvement r e p r e s e n t e d  by t h e  road o r  f o r  t h e  s e v e r a n c e  

of h i s  p r o p e r t y  as  t h e  M i n i s t r y  n e g o t i a t e d  t h e  s e t t l e m e n t  o n  t h e  b a s i s  

t h a t  the e x i s t i n g  r o a d ,  c o n s t r u c t e d  by t h e  former land owner on h i s  

p r i v a t e  p r o p e r t y ,  w a s  a l r e a d y  owned by t h e  p u b l i c .  M r .  Smith a l s o  f e e l s  

aggr i eved  by t h e  f a c t  t h a t  t h e  M i n i s t r y  e x t r a c t e d  t h e  wa ive r  from him a t  

a time when he c o u l d  no t  a f f o r d  t o  hold o u t  f o r  f u l l  j u s t i c e  on h i s  claim. 

B.  M r .  Thomas Farup 

M r .  Farup a p p l i e d  f o r  s u b d i v i s i o n  of h i s  S a l t  S p r i n g  I s l a n d  p r o p e r t y  i n  

1980. H i s  a p p l i c a t i o n  was r e j e c t e d  by a n  Approving O f f i c e r  of t h e  

E l i n i s t r y  of T r a n s p o r t a t i o n  and Highways on March 18, 1981. H e  

s u b s e q u e n t l y  complained t o  my o f f  ice. 

One of t h e  major  r e a s o n s  g i v e n  by t h e  Approving O f f i c e r  f o r  t h e  r e j e c t i o n  

was t h a t  M r .  F a r u p ' s  p r o p e r t y  d i d  no t  have access t o  a p u b l i c  highway. 

The second ma jo r  r e a s o n  f o r  d i s a l l o w a n c e  appeared n e g o t i a b l e ,  s u b j e c t  t o  

t h e  a p p l i c a n t ' s  a b i l i t y  t o  overcome t h e  access problem. 

M r .  Farup a c q u i r e d  h i s  p r o p e r t y  a t  t h e  s o u t h e r n  t i p  of S a l t  S p r i n g  I s l a n d  

i n  1971.  He r e c e i v e d  p e r m i s s i o n  from t h e  t h e n  Department of Lands t o  

C o n s t r u c t  a road a c r o s s  a 3 j a c e n t  Crown l and  t o  t h e  n o r t h  of h i s  

p r o p e r t y .  North of t h e  Crown land l a y  a road which had been c o n s t r u c t e d  



-10- 

and g a z e t t e d  as a p u b l i c  road by t h e  F e d e r a l  Department of Transpor t  i n  

1965. Access t o  t h a t  road was provided by Mountain Road which has  been 

i n  e x i s t e n c e  f o r  about  50 y e a r s  and t r a v e r s e s  Crown land d e s i g n a t e d  i n  

1971 as a n  E c o l o g i c a l  Reserve.  It a p p e a r s  t h a t  t h e  o n l y  r e a s o n  Mountain 

Road was n o t  g a z e t t e d  a t  t h a t  t i m e  w a s  because t h e  S u p e r i n t e n d e n t  of 

Lands had a d v i s e d ,  by l e t t e r  d a t e d  November 3, 1964, t h a t  " t h e  road known 

as Mountain Road is p u b l i c " .  G a z e t t i n g  was, t h e r e f o r e ,  c o n s i d e r e d  

unnecessary.  
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I n  1976, M r .  Farup wanted t o  upgrade Mountain Road t o  p r o v i d e  b e t t e r  

access t o  h i s  p r o p e r t y  and c o n t a c t e d  t h e  D i s t r i c t  Highways o f f i c e .  M r .  

Farup s ta tes  t h a t  t h e  D i s t r i c t  Technic ian  from t h e  S a a n i c h  Dis t r ic t  

o f f i c e  i n s p e c t e d  t h e  road w i t h  him and agreed  t o  provide  c u l v e r t s  f o r  

some of t h e  w a t e r c o u r s e s  t r a v e r s i n g  Mountain Road. 

T!ie D i s t r i c t  Technic ian  s ta tes  that he v i s i t e d  t h e  s i t e  a f t e r  t h e  

c u l v e r t s  dere i n s t a l l e d  and t h a t  h i s  agreement t o  provide  t h e  c u l v e r t s  

was made on t h e  te lephone .  H e  claims that he thought  t h e  c u l v e r t s  were 

t o  be i n s t a l l e d  i n  t h a t  p a r t  of t h e  road n o r t h  of t h e  a r e a  i n  q u e s t i o n  

(which t h e  M i n i s t r y  a g r e e s  i s  a p u b l i c  r o a d ) .  C l e a r l y ,  M i n i s t r y  

employees who d e l i v e r e d  t h e  c u l v e r t s  and a s s i s t e d  i n  i n s t a l l a t i o n  of a t  

l e a s t  one of them were w e l l  aware that t h e  c u l v e r t s  were be ing  i n s t a l l e d  

on Mountain Road, even i f  t h e  Distr ic t  Technic ian  was n o t .  The q u e s t i o n  

i s  Nhether Mountain Road has a u t o m a t i c a l l y  become a p u b l i c  road because 

of t h e  e x p e n d i t u r e  of p u b l i c  f u n d s  ( i . e .  i n s t a l l a t i o n  of the c u l v e r t s )  on  

t h e  road.  

A Highways' o f f i c i a l  s t a t e d  that t h e  M i n i s t r y  o n l y  d e c l a r e s  a road t o  be 

a p u b l i c  highway under s e c t i o n  4 when i t  i s  i n  t h e  p u b l i c  i n t e r e s t  t o  d o  

so. I n  t h i s  case, i f  t h e  road was c o n s i d e r e d  p u b l i c ,  t h e  M i n i s t r y  would 

i n c u r  s u b s t a n t i a l  c o s t s  i n  upgrading i t  t o  a c c e p t a b l e  s t a n d a r d s .  That 

o f f i c a l  m i s t a k e n l y  b e l i e v e s  that s e c t i o n  4 g i v e s  t h e  M i n i s t r y  some 

d i s c r e t i o n .  It does not .  

M r .  Farup b e l i e v e s  t h a t  he has  been u n f a i r l y  treated because of t h e  
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M i n i s t r y ' s  p o s i t i o n  t h a t  t h e  road is  not  p u b l i c  when i t  i s  obvious t h a t  

p u b l i c  monies have been expended on i t .  

111. THE LAW 

A. J u d i c i a l  I n t e r p r e t a t i o n  of s e c t i o n  4 of t h e  Highway Act 

What i s  now s e c t i o n  4 of t h e  Highway Act was o r i g i n a l l y  enac ted  i n  1905, 

i n  a s t a t u t e  known as t h e  Highways Es tab l i shment  and P r o t e c t i o n  A c t ,  1905. 

A t  t h e  time of i t s  enactment ,  a d e a d l i n e  was w r i t t e n  i n t o  t h e  s e c t i o n  so  

that i t  would o n l y  a p p l y  t o  roads  which had a l r e a d y  been c o n s t r u c t e d .  

Obviously t h e  L e g i s l a t i v e  Assembly d i d  n o t  i n t e n d  t h a t  t h e  s e c t i o n  be 

used t o  create new p u b l i c  r o a d s  but  on ly  t o  p r o t e c t  r o a d s  on which p u b l i c  

monies had been expended but  which had n o t  y e t  been surveyed and g a z e t t e d  

as p u b l i c  roads .  The 1905 s e c t i o n  read  as f o l l o w s :  

" A l l  e x i s t i n g  t r a v e l l e d  roads  not  e s t a b l i s h e d  p r i o r  t o  t h e  p a s s i n g  of 
t h i s  A c t  by n o t i c e  i n  t h e  B r i t i s h  Columbia G a z e t t e ,  nor  o t h e r w i s e  
d e d i c a t e d  t o  t h e  p u b l i c  use by a p l a n  d e p o s i t e d  i n  t h e  Land R e a i s t r y  
O f f i c e  f o r  t h e  d i s t r i c t  i n  which t h e  r o a d s  a r e  s i t u a t e d  r e s p e c t i v e l y ,  
on any p o r t i o n  of which p u b l i c  money h a s  been expended, s h a l l  be 
deented and are  hereby d e c l a r e d  t o  be p u b l i c  highways." 

It a p p e a r s ,  however, t h a t  t h e  Department of Highways was never  a b l e  t o  

keep up w i t h  t h e  t a s k  of surveying  and r e g i s t e r i n g  new p u b l i c  roads.  I n  

t h e  y e a r s  t h a t  fo l lowed,  t h e  L e g i s l a t u r e  extended t h e  d e a d l i n e  f o r  t h e  

a p p l i c a b i l i t y  of s e c t i o n  4 t h r e e  times u n t i l ,  i n  1945, t h e  d e a d l i n e  w a s  
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removed a l toge the r .  In i t s  c u r r e n t  form, s e c t i o n  4 provides  a s  follows: 

4. (1) Where pub l i c  money has been expended on a t r a v e l l e d  road 
that has not  before  then  been e s t ab l i shed  by n o t i c e  i n  t h e  Gazette 
o r  otherwise dedicated t o  pub l i c  use by a p l a n  depos i ted  i n  t h e  
land t i t l e  o f f i c e  f o r  t h e  d i s t r i c t  i n  which the road i s  s i t u a t e d ,  
that t r a v e l l e d  road i s  deemed and i s  dec lared  t o  be a pub l i c  
highway . 
(2 )  This  s e c t i o n  does not apply where 

( a )  

(b)  

the expendi ture  of pub l i c  money i s  confined t o  
expendi ture  f o r  snowploughing o r  ice c o n t r o l ;  o r  
a t r a v e l l e d  road forms p a r t  of a n  e x i s t i n g  rai lway r i g h t  
of way and was, a t  t h e  time pub l i c  money w a s  expended on 
it, owned by t h e  Crown, a Crown co rpora t ion  o r  agency, 
o r  formed p a r t  of a rai lway r i g h t  of way. 

Throughout a s e r i e s  of c o u r t  dec i s ions  i n  which s e c t i o n  4 was a t  i s s u e ,  

common law has developed on the  proper  i n t e r p r e t a t i o n  of s e c t i o n  4. 

Below, I have s e t  out  each p a r t  of s e c t i o n  4, and a f t e r  s e t t i n g  out  each 

p a r t ,  summarized t h e  j u d i c i a r y ' s  i n t e r p r e t a t i o n  of i t .  

"4.  (1) Where pub l i c  money has been expended . . ." 

F i r s t ,  the  expendi ture  of pub l i c  money must be au thor ized  and 

lawful ly  spent ;  the  work involved cannot mere ly  have been done i n  

r e t u r n  f o r  favours  t o  t h e  pub l i c  employee doing t h e  work: Schaub 

v. Qual i ty  Spruce Mills, November 8, 1963, (unreported)  Smithers  

Regis t ry  #10/63 (County Court). 

t h e  evidence of t h e  expendi ture  of publ ic  money i s  imprecise and 

t h e r e  a r e  no records  of such expendi tures  o r  i t  is not clear as t o  

which road t h e  money was  spent  on: Pimentel  v. Van, June 24, 1977,  

(unreported)  Vancouver C.A. Regis t ry  #1148/75 (Court of Appeal). 

Sec t ion  4 does not apply where 



-14- 

Secondly, t h e  expendi ture  of pub l i c  money must have been done 

wi th  t h e  consent ,  o r  with t h e  knowledge and acquiescence,  of the  

owner of t h e  proper ty :  Schaub v. Qual i ty  Spruce M i l l s ;  San Souci 

E s t a t e s  v. Sunny Harbour Estates, May 3, 1972, (unreported)  

Vancouver Reg i s t ry  #3626/70 (Supreme Court);  The Corporation of 

Del ta  V. T r i m  (1982), 41 B.C.L.R. 58; S i l v e r t o n  v. Hobbs and Jupp 

(1985), 60 B.C.L.R. 208. In Delta V. T r i m ,  Mr. J u s t i c e  Bouck of 

the Supreme Court of B r i t i s h  Columbia explained t h e  reason f o r  

t h i s  requirement: 

The d o c t r i n e  of a n  owner's i n t e n t i o n  t o  ded ica t e  i s  not 
contained within t h e  words of t h e  s t a t u t e .  It developed a t  
common law f o r  t hese  reasons.  Ord ina r i ly  a government body 
can  only acqui re  land from a p r i v a t e  owner through purchase 
o r  expropr ia t ion .  But s. 4 of t h e  Highway A c t  g ives  such an 
e n t i t y  t h e  r i g h t  t o  t ake  proper ty  simply by showing it  i s  i n  
t h e  na tu re  of a t r a v e l l e d  road and publ ic  money has been 
spent  on i t s  upkeep. A s  a r e s u l t ,  t h e  a u t h o r i t y  g e t s  t i t l e  
without paying t h e  owner one cent .  
r e q u i r e s  t h e  a u t h o r i t y  t o  a l s o  prove t h e r e  was a n  i n t e n t i o n  
on the  p a r t  of t h e  onwer t o  ded ica t e  t h e  land i n  question. 

Because of t h i s ,  the  law 

"on a t r a v e l l e d  road . . ." 
F i r s t l y ,  a t r a v e l l e d  road is a road which, a t  t h e  time of the  

expendi ture  of pub l i c  money, was used by t h e  gene ra l  pub l i c  with 

t h e  express  o r  implied consent of t h e  landowner. 

publ ic  use of t h e  road must preda te  t h e  expendi ture  of publ ic  

monies on t h e  road: Schaub v. Qual i ty  Spruce M i l l s ;  Corporation 

of Del ta  v. Tr im.  

provide access t o  nearby r e s i d e n t s ,  but  r a t h e r  must have been a 

That i s ,  t h e  

The road cannot have been merely used  t o  

"publ ic  passage" and used by t h e  pub l i c  i n  genera l :  Pimentel  v. 
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Van. It does not  matter, however, that b a r s  may have been p l a c e d  - 

ac.ross  t h e  road a t  v a r i o u s  times: S a a n i c h  v. McFadden. ( 1 9 2 2 ) ,  

32 B.C.R. 221 (Supreme Court) .  

Secondly,  a t r a v e l l e d  road must be a "road" and not  merely a 

" t r a i l " :  P imente l  v. Van; and i t  must be p o s s i b l e  t o  de te rmine  

i t s  p r e c i s e  1oc.at ion on t h e  ground: Sans S o u c i  Estates v. Sunny 

Harbour E s t a t e s .  

"that has not before then been established by notice i n  the gazette  or 
otherwise dedicated t o  public use by a plan deposited i n  the land t i t l e  
o f f i c e  for  the district  i n  which the road is  s i tuated,  . . ." 

This  p h r a s e  a p p e a r s  t o  be r e l a t i v e l y  s t r a i g h t - f o r w a r d ,  and I have 

been unable  t o  f i n d  any j u d i c i a l  i n t e r p r e t a t i o n  of i t .  

"that travel led road i s  deemed and i s  declared t o  be a public highway." 

This  p h r a s e  a l s o  a p p e a r s  t o  be s t r a i g h t - f o r w a r d ,  and I have been 

unable  t o  f i n d  any j u d i c i a l  i n t e r p r e t a t i o n  of i t .  It i s  t h i s  p h r a s e ,  

however, which p r o v i d e s  that any road which f i t s  w i t h i n  t h e  j u d i c i a l  

i n t e r p r e t a t i o n  of s e c t i o n  4 i s  a u t o m a t i c a l l y ,  by f o r c e  of l a w ,  a 

p u b l i c  road. N e i t h e r  t h e  M i n i s t r y  nor  any person ,  h a s  any d i s c r e t i o n  

a s  t o  whether a road i s ,  o r  i s  n o t ,  a p u b l i c  road under  s e c t i o n  4. 

A more d e t a i l e d  rev iew of t h e  l e g i s l a t i v e  h i s t o r y  and j u d i c i a l  

i n t e r p r e t a t i o n  of s e c . t i o n  4 and i t s  s t a t u t o r y  p r e d e c e s s o r s  i s  c o n t a i n e d  

i n  t h e  s e c t i o n  headed "The Law" i n  my l e t t e r  t o  t h e  M i n i s t r y  of 
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T r a n s p o r t a t i o n  and Highways, da ted  March 30, 1982 (Appendix D ) .  I would 

p o i n t  o u t ,  however, t h a t  s e v e r a l  of t h e  more r e c e n t  B .C .  Supreme Court 

and B.C. Court  of Appeal judgments are n o t  inc luded  i n  t h a t  d i s c u s s i o n .  

The l a t t e r  d e c i s i o n s  have n o t ,  i n  my view, s u b s t a n t i a l l y  modif ied t h e  law 

i n  t h i s  area. 

My le t te r  of March 30, 1982, set  o u t  my p r e l i m i n a r y  f i n d i n g s  and proposed 

recommendations pursuant  t o  s e c t i o n  1 6  of t h e  Ombudsman A c t .  It i s  

a t t a c h e d  as Appendix D t o  t h i s  r e p o r t .  The M i n i s t r y ' s  i n i t i a l  r e p l y  i s  

c o n t a i n e d  i n  Appendix E. 

B. THE LAW APPLIED TO THE CASES OF MR. SMITH AND MR. FARUP 

I n  b o t h  c o m p l a i n t s  ( M r .  Smith and M r .  Farup)  o f f i c i a l s  of t h e  M i n i s t r y  

s t a t e d  a n  o p i n i o n  as t o  whether o r  n o t  t h e  road i n  q u e s t i o n  was a p u b l i c  

road.  These o p i n i o n s  r e s u l t e d  i n  s e r i o u s  consequences f o r  t h e  

complainants .  The i s s u e  I f a c e d  was whether o r  n o t  t h e  d e c i s i o n s  of 

M i n i s t r y  o f f i c i a l s  i n  t h e s e  cases were c o r r e c t  i n  l i g h t  of t h e  j u d i c i a l  

i n t e r p r e t a t i o n  of s e c t i o n  4 ,  o r  whether t h e y  were based on a m i s t a k e  of 

law. I rev iew e a c h  case s e p a r a t e l y  below. 

Was t h e  road through M r .  S m i t h ' s  p r o p e r t y  a p u b l i c  road because of 

s e c t i o n  4? 

It appeared t o  m e  that  t h e  road through M r .  S m i t h ' s  p r o p e r t y  and i n t o  Red 

G r a n i t e  P o i n t  could  n o t  be c o n s i d e r e d  a p u b l i c  road f o r  two reasons .  



-1 7- 

F i r s t ,  i t  w a s  not  a t r a v e l l e d  road i n  t h e  s e n s e  of being open and used by 

t h e  g e n e r a l  p u b l i c .  The road had, t o  my knowledge, o n l y  been used t o  

p r o v i d e  access f o r  M r .  Smith,  t h e  r e s i d e n t s  of Red G r a n i t e  P o i n t ,  and 

t h e i r  g u e s t s .  

Second, i t  was e v i d e n t  from t h e  a f f i d a v i t s  sworn by M r .  Smith and t h e  

former owner, t h a t  i f  p u b l i c  money was s p e n t  on t h e  road i t  was c l e a r l y  

not  J i t h  t h e  consent  of e i t h e r  of t h e  owners, nor  was i t  s p e n t  w i t h  t h e i r  

knowledge and acquiescence .  It appeared t o  m e  t h a t  t h e  M i n i s t r y ' s  

d e c i s i o n  ( t h a t  t h e  road w a s  p u b l i c  under  s e c t i o n  4 )  was based on a 

m i s t a k e  of l a w .  The road was, i n  f a c t ,  a p r i v a t e  road.  

Is Mountain Road on S a l t s p r i n g  I s l a n d  a p u b l i c  road because of s e c t i o n  4 ? 

T h i s  q u e s t i o n  was more d i f f i c u l t  t o  answer.  It appeared t o  m e  t h a t  

Mountain Road is a t r a v e l l e d  road. It had been i n  e x i s t e n c e  f o r  decades 

and had been t r a v e l l e d  e x t e n s i v e l y  by t h e  p u b l i c .  It appeared t o  be a 

road,  and not  merely a t r a i l .  P u b l i c  money was expended on Mountain 

Road. The M i n i s t r y  provided c u l v e r t s  and M i n i s t r y  employees a s s i s t e d  M r .  

F a r u p ' s  road c o n t r a c t o r  i n  t h e  i n s t a l l a t i o n  of t h e  t h e  c u l v e r t s  i n  

v a r i o u s  p l a c e s  throughout  i t s  l e n g t h .  What was more d e b a t a b l e  w a s  

whether o r  no t  t h e  owner of t h e  p r o p e r t y ,  i n  t h i s  c a s e  t h e  Crown, 

consented  t o  t h e  e x p e n d i t u r e  of p u b l i c  monies on t h e  road.  

The Distr ic t  Technic ian  who had approved t h e  i n s t a l l a t i o n  of t h e  c u l v e r t s  

a s s e r t e d  t h a t  he b e l i e v e d  t h e  c u l v e r t s  were t o  be i n s t a l l e d  i n  t h e  
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nor the rn  s e c t i o n  of t h e  road, and not  where they were, i n  f a c t ,  p laced.  

This  evidence was, however, i n  c o n t r a d i c t i o n  t o  t h a t  of M r .  Farup who 

says  t h a t  t h e  D i s t r i c t  Technician t r a v e l l e d  t h e  road wi th  him p r i o r  t o  

t h e  i n s t a l l a t i o n  of t h e  c u l v e r t s  and knew where he intended t o  p l ace  

them, and where they  were even tua l ly  p laced .  Clear ly ,  Min i s t ry  employees 

who de l ive red  t h e  c u l v e r t s  and a s s i s t e d  i n  t h e  i n s t a l l a t i o n  of a t  least  

one of them knew very w e l l  where t h e  c u l v e r t s  were being i n s t a l l e d .  

It seemed t o  m e  t h a t  even i f  t h e  District  Technician only intended t o  

a u t h o r i z e  t h e  expendi ture  of pub l i c  monies on t h e  nor thern  p a r t  of t h e  

road, t h i s  expendi ture  would have t h e  e f f e c t  of making t h e  e n t i r e  road a 

p u b l i c  road pursuant  t o  s e c t i o n  4 .  A similar s i t u a t i o n  a r o s e  i n  t h e  c a s e  

of Saanich v. McFadden, c i t e d  above, and t h e  d e c i s i o n  of t h e  Supreme 

Court i n  t h a t  case was subsequent ly  a f f i rmed by t h e  Court of Appeal. M r .  

J u s t i c e  Murphy, i n  t h e  Supreme Court, set out  t h e  r e l evan t  f a c t s  of that 

case as  fo l lows:  

"It is  not  e s t a b l i s h e d  by t h e  evidence that pub l i c  money w a s  expended 
on t h i s  s p e c i f i c  s e c t i o n  of t h e  road p r i o r  t o  A p r i l  8, 1905, but i t  
i s  e s t a b l i s h e d ,  i n  my opinion,  that t h e r e  was a t r a v e l l e d  road from 
the o ld  West Saanich road t o  t h e  East Saanich road of which t h i s  
s e c t i o n  w a s  a p a r t  long p r i o r  t o  that d a t e  and that p u b l i c  money was 
expended on var ious  p o r t i o n s  of such road both on sec. 57 and f u r t h e r  
t o  t h e  east. This ,  I hold,  makes t h i s  s e c t i o n  a pub l i c  highway under 
sec. 6 of t h e  Highway A c t ,  R.S.B.C. 1911, ch. 99." 

It seemed t o  m e  that t h e  same could be s a i d  i n  t h e  case of Mountain 

Road. Clear ly ,  p u b l i c  monies (from t h e  f e d e r a l  purse)  were spent  on 

p o r t i o n s  of Mountain Road t o  t h e  sou th  of t h e  p o r t i o n  Fn quest ion.  And 

assuming t h e  District  Technician 's  evidence i s  c o r r e c t ,  p u b l i c  monies 
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were a u t h o r i z e d  t o  be s p e n t  on t h e  n o r t h e r n  p a r t  of t h e  road.  It 

appeared t o  m e  t h a t  because p u b l i c  monies were i n  f a c t  s p e n t  on v a r i o u s  

p a r t s  of t h e  road ,  and i n  t h e  case of t h e  c u l v e r t s  t h e s e  monies were 

a u t h o r i z e d  by and consented  t o  by t h e  owner of t h e  road - t h e  p r o v i n c i a l  

C r o m ,  Mountain Road i s  a s e c t i o n  4 road.  

S i n c e  making my r e p o r t  t o  t h e  L i e u t e n a n t  Governor i n  Counci l ,  i t  h a s  

become apparent  t h a t  one s h o r t  s e c t i o n  of Mountain Road does  c r o s s  

p r i v a t e  land  and cannot  t h e r e f o r e  be c o n s i d e r e d  t o  be a p u b l i c  road.  

This  does not  change my view t h a t  t h e  p a r t  of t h e  road d i s p u t e d  by t h e  

M i n i s t r y  is p u b l i c .  

I V .  SECTION 4 AND ADMINISTRATIVE FAIRNESS 

S e c t i o n  4 of t h e  Highway A c t  i s ,  of c o u r s e ,  a form of e x p r o p r i a t i o n  i n  

that by v i r t u e  of t h e  e x p e n d i t u r e  of p u b l i c  money on a t r a v e l l e d  p r i v a t e  

road,  t h e  ownership of t h a t  road i s  immediately t r a n s f e r r e d  t o  t h e  

Crown. The Law Reforin Commission of B r i t i s h  Columbia, i n  i t s  1971  Report  

on E x p r o p r i a t i o n ,  c o n s i d e r e d  t h e  e f f e c t  of s e c t i o n  6 (now s e c t i o n  4) of 

t h e  Highway A c t  and found that t h e  use  of s e c t i o n  6 by t h e  t h e n  

Department of Highways v i o l a t e d  t h e  Commission's proposed p r o c e d u r a l  

s a f e g u a r d s  f o r  f a i r  and r e a s o n a b l e  e x p r o p r i a t i o n s .  These p r o c e d u r a l  

s t e p s  inc luded:  n o t i c e  of i n t e n t i o n  t o  e x p r o p r i a t e ;  a p p r o v a l  f o r  t h e  

proposed e x p r o p r i a t i o n  by a p o l i t i c a l l y - r e s p o n s i b l e  p e r s o n  o r  body; 

r e g i s t r a t i o n  of n o t i c e  of t h e  e x p r o p r i a t i o n  on t h e  t i t l e  t o  t h e  land 

a f f e c t e d ;  
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compensation based on 100 p e r c e n t  of t h e  market va lue  of t h e  l a n d ,  w i t h  

f u l l  d i s c l o s u r e  of t h e  b a s i s  of t h e  o f f e r ;  a b i l a t e r a l  r i g h t  t o  invoke 

a r b i t r a t i o n  proceedings ;  and n o t i c e  of p o s s e s s i o n  by t h e  e x p r o p r i a t i n g  

a u t h o r i t y .  (Appendix J)  

I n  t h e  case of s e c t i o n  4 ,  none of t h e s e  p r o c e d u r a l  s a f e g u a r d s  e x i s t .  

Because a road h a s  been graded o r  a c u l v e r t  i n s t a l l e d ,  t h e  t i t l e  t o  t h e  

l a n d  covered by t h e  road may immediately t r a n s f e r  t o  t h e  Crown. T h i s  

a r b i t r a r y  procedure  h a s  t h e  p o t e n t i a l  of be ing  used f o r  improper purposes  

and c a n  a l s o  r e s u l t  i n  q u i t e  unexpected consequences.  

Not o n l y  may a p e r s o n  be depr ived  of h i s  p r o p e r t y  without  f a i r  p r o c e s s ,  

bu t  sometimes no p r o c e s s  i s  e n t e r e d  i n t o  a t  a l l :  t h e  mere e v e n t  of a 

M i n i s t r y  employee g r a d i n g  a p r i v a t e  road c a n  r e s u l t  i n  t h e  i n s t a n t a n e o u s  

and compulsory t r a n s f e r  of t h e  ownership of t h e  road t o  t h e  Crown. 

I b e l i e v e  t h a t  s e c t i o n  4 of t h e  Highway Act i s  u n j u s t .  Under s e c t i o n  22 

of t h e  Ombudsman A c t ,  I may conclude  t h a t  a s t a t u t o r y  p r o v i s i o n  i s  

u n j u s t ,  where I have completed a n  i n v e s t i g a t i o n  of a d e c i s i o n  made 

p u r s u a n t  t o  that p r o v i s i o n .  I may t h e n  make t h e  recommendation I 

c o n s i d e r  a p p r o p r i a t e .  

My r e a s o n s  f o r  f i n d i n g  s e c t i o n  4 of t h e  Highway Act u n j u s t  are twofold.  

F i r s t ,  s e c t i o n  4 creates s u b s t a n t i v e  i n j u s t i c e  because i t  r e s u l t s  i n  land 

being  t a k e n  away from c i t i z e n s  by f o r c e  of l a w ,  wi thout  compensation and 

wi thout  t h e  knowledge and consent  of t h e  p r o p e r t y  owner. While t h e  
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c o u r t s  have r e q u i r e d  t h a t  s e c t i o n  4 o n l y  a p p l i e s  where p u b l i c  monies are 

s p e n t  w i t h  t h e  consent  (and even  t h a t  c a n  be impl ied)  of t h e  p r o p e r t y  

owner, I doubt i f  many p r o p e r t y  owners would a c q u i e s c e  i n  work being 

performed i f  t h e y  knew that t h e  ownership of t h e  road i s  t h e r e b y  

immediately t r a n s f e r r e d  t o  t h e  Crown. Because of t h e  wording of s e c t i o n  

4 ,  t h e  only con_s_ent r e q u i r e d  f o r  a road t o  be deemed p u b l i c  i s  consent  t o  

t h e  performance of work on t h e  road but  n o t  consent  t o  t h e  road becoming 

p u b l i c  proper ty .  

__- - - -  -- - .- / 

The second i n j u s t i c e  r e s u l t i n g  from s e c t i o n  4 of t h e  Highway A c t  c a n  best 

be c h a r a c t e r i z e d  as  f o r m a l  i n j u s t i c e .  This  i s  because s e c t i o n  4 i s  s o  

broadly  phrased t h a t  c o n s i d e r a b l e  o p p o r t u n i t y  e x i s t s  f o r  i t  t o  be a p p l i e d  

i n c o n s i s t e n t l y .  It i s  e v i d e n t  from my i n v e s t i g a t i o n s  of a number of 

c o m p l a i n t s  i n v o l v i n g  t h e  a p p l i c a t i o n  of sec . t ion  4 t h a t  t h e  M i n i s t r y  of 

T r a n s p o r t a t i o n  and Highways has  n o t  always t a k e n  c o n s i s t e n t  p o s i t i o n s  o n  

whether a road i s  p u b l i c  under s e c t i o n  4. S i m i l a r  cases have not  always 

been t r e a t e d  i n  a s i m i l a r  way and s e c t i o n  4 has  r e s u l t e d  i n  t h e  t r a n s f e r  

of ownership i n  land  i n  some cases where n e i t h e r  t h e  M i n i s t r y  nor  t h e  

p r o p e r t y  owner in tended  such  a n  e f f e c t ;  t h i s  i s  a r b i t r a r i n e s s  a t  i t s  

worst .  

I n c o n s i s t e n c y  of a p p l i c a t i o n  c a n  b e s t  be s e e n  by comparing M r .  Smi th ' s  

case w i t h  a second compla in t  I i n v e s t i g a t e d  i n  t h e  e a r l y  p a r t  of 1981. 

I n  M r .  Smi th ' s  case, t h e  M i n i s t r y ' s  claim of p u b l i c  s t a t u s  f o r  Red 

G r a n i t e  Road i s  based s o l e l y  upon t h e  unsupported and undocumented 

s ta tement  of a M i n i s t r y  employee t h a t  he graded t h e  road a few times. I n  

t h e  sec.ond 
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complaint  ( f rom 1981) t h e  complainant  had o b t a i n e d  a document s igned  by 

seven  former M i n i s t r y  employees, a t t e s t i n g  that t h e y  had worked on t h e  

road ,  but  t h e  Regional  Highway Engineer  r e f u s e d  t o  a c c e p t  t h a t  as 

s u f f i c i e n t  t o  e s t a b l i s h  t h e  p u b l i c  s t a t u s  of t h e  road,  wi thout  proof of 

a u t h o r i z a t i o n  and proof of f u n d s  expended. T h i s  i s  c l e a r l y  i n c o n s i s t e n t  

w i t h  t h e  M i n i s t r y ' s  claim i n  M r .  Smi th ' s  case that t h e  tes t imony of i t s  

g r a d e r  o p e r a t o r ,  unsupported by any r e c o r d s ,  is  s u f f i c i e n t  t o  e s t a b l i s h  

that t h e  road through M r .  Smi th ' s  p r o p e r t y  is  a s e c t i o n  4 road.  

There are o t h e r  e q u a l l y  s e r i o u s  consequences of s e c t i o n  4 and i t s  use and 

a p p l i c a t i o n  by t h e  M i n i s t r y .  The Law Reform Commission Repor t  on 

E x p r o p r i a t i o n  h a s  i d e n t i f i e d  t h e  problem f o r  a p e r s o n  o r  h i s  lawyer  i n  

de te rmining  whether o r  n o t  a p a r t i c u l a r  road t r a v e r s i n g  t h e  c l i e n t ' s  

p r o p e r t y  i s  a s e c t i o n  4 road. S e c t i o n  4 r o a d s  are n o t  r e g i s t e r e d  i n  t h e  

Land T i t l e  O f f i c e  as are o t h e r  p u b l i c  highways. I n  f a c t ,  no one r e a l l y  

knows u n t i l  it i s  determined by a c o u r t  whether o r  n o t  a p a r t i c u l a r  road 

i s  o r  i s  n o t  a p u b l i c  road under s e c t i o n  4. 

t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways i n  t h e  p a s t  r e g a r d i n g  t h e  

s e c t i o n  4 s t a t u s  of p a r t i c u l a r  r o a d s  h a s  o f t e n  confused t h e  i s s u e  f u r t h e r  

and caused t r o u b l e  and expense b o t h  f o r  t h e  compla inants  and, i n  sone 

cases, f o r  t h e  M i n i s t r y  i t s e l f .  

The o p i n i o n s  expressed  by 

Every y e a r ,  d i s p u t e s  ar ise  i n  which one p e r s o n  c u t s  o f f  t h e  access of h i s  

neighbour  t o  the u s e  of a road t r a v e r s i n g  t h e  f i r s t  p e r s o n ' s  p r o p e r t y .  

The neighbour  w i l l  t h e n  a p p e a l  t o  t h e  M i n i s t r y  and may a r g u e  t h a t  t h e  

road i s  a p u b l i c  road because of s e c t i o n  4. 
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I n  Mr. S m i t h ' s  c a s e ,  i n s t e a d  of p e r m i t t i n g  t h e  p r i v a t e  p a r t i e s  t o  go t o  

c o u r t  i f  t h e y  were unable  t o  r e s o l v e  t h e  d i s p u t e  among themselves ,  t h e  

M i n i s t r y  i n t e r v e n e d  and a s s e r t e d  t h a t  t h e  road was a s e c t i o n  4 road on  

t h e  sk impies t  of ev idence .  I n  t h e  f a c e  of M r .  S m i t h ' s  o b s t i n a c y ,  t h e  

M i n i s t r y  i n c r e a s e d  i t s  o r i g i n a l  o f f e r  of roughly  $33,000, f o r  t h e  

right-of-way e n c l o s i n g  t h e  road,  t o  one of $58,000 b e f o r e  M r .  Smith 

f i n a l l y  agreed t o  MinLstry terms.  T h i s  a c t i o n  was t a k e n  by t h e  M i n i s t r y  

n o t w i t h s t a n d i n g  t h e  f a c t  that t h e  r e s i d e n t s  of Red G r a n i t e  P o i n t  had 

purchased t h e i r  p r o p e r t i e s  on t h e  b a s i s  of "water access only".  

I n  c a s e s  such  as t h i s ,  s e c t i o n  4 h a s  t h e  e f f e c t  of making t h e  s t a t u s  of 

t h e  road u n c e r t a i n ,  which r e s u l t s  i n  d i s p u t e s  and f r i c t i o n  between 

ne ighbours ,  and t h e  M i n i s t r y  f i n d s  i t s e l f  drawn i n t o  t h e s e  d i s p u t e s .  I f  

s e c t i o n  4 w a s  no t  i n  e x i s t e n c e  t h e  M i n i s t r y  could  c r e a t e  a p u b l i c  road i f  

i t  thought  i t  n e c e s s a r y  i n  t h e  p u b l i c  i n t e r e s t .  When t h e  c r e a t i o n  of a 

p u b l i c  road i s  n o t  i n  t h e  p u b l i c  i n t e r e s t ,  t h e  ne ighbours  would have t o  

work i t  out  among themselves ,  by one s e l l i n g  a n  easement o r  right-of-way 

t o  t h e  o t h e r .  

V. MY RECOMMENDATIONS AND THE MINISTRY'S RESPONSE 

A s  no ted ,  I informed t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways of my 

p r e l i m i n a r y  f i n d i n g s  on t h e  Smith,  Farup and Newton c o m p l a i n t s  by l e t te r  

d a t e d  March 30, 1982. A s  I had not  r e c e i v e d  any comment on iny 

recommendations by May 20, 1982, I wrote  a t  t h a t  time (Appendix F)  t o  

inform t h e  M i n i s t r y  of my c o n c l u s i o n  t h a t  t h e s e  t h r e e  compla in ts  were 
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s u b s t a n t i a t e d ,  on t h e  f o l l o w i n g  grounds:  

a )  It i s  my b e l i e f  t h a t  t h e  d e c i s i o n s  of t h e  M i n i s t r y  of 

T r a n s p o r t a t i o n  and Highways concern ing  t h e  s t a t u s  of t h e  roads  i n  

q u e s t i o n  i n  e a c h  of t h e  t h r e e  c o m p l a i n t s  (Smith,  Farup, and 

Newton) were based upon m i s t a k e s  of l a w .  

b) It is  my b e l i e f  t h a t  t h e  d e c i s i o n s  of t h e  M i n i s t r y  of 

T r a n s p o r t a t i o n  and Highways concern ing  t h e  s t a t u s  of t h e  r o a d s  i n  

q u e s t i o n  i n  e a c h  of t h e  c o m p l a i n t s  were made pursuant  t o  a 

s t a t u t o r y  p r o v i s i o n  which i s  u n j u s t .  I r e f e r ,  of c o u r s e ,  t o  

s e c t i o n  4 of t h e  Highway A c t .  

On t h e s e  grounds,  I made t h e  f o l l o w i n g  recommendations: 

A. R e c t i f i c a t i o n  of t h e  Complaints 

RECOMMENDATION #1 

T h a t  t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways pay 
compensat ion f o r  t h e  p r o p e r t y  e x p r o p r i a t e d  from C o r t e s  Bay 
Marina Corpora t ion ,  of which M r .  Smith i s  t h e  owner, i n  
accordance w i t h  t h e  e x p r o p r i a t i o n  p r o v i s i o n s  of t h e  Highway 
A c t .  Compensation would i n c l u d e  payment b o t h  f o r  t h e  
improvement r e p r e s e n t e d  by t h e  road and compensation f o r  
damages r e s u l t i n g  from t h e  s e v e r a n c e  of M r .  S m i t h ' s  commercial 
p r o p e r t y  . 

- 

RECOMMENDATION #2 

That t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways a d v i s e  M r .  
Newton t h a t  t h e  road t r a v e r s i n g  h i s  p r o p e r t y  i s  c o n s i d e r e d  t o  
be a p r i v a t e  road,  o r  a l t e r n a t i v e l y ,  i f  t h e  road i s  c o n s i d e r e d  
t o  be n e c e s s a r y  i n  t h e  p u b l i c  i n t e r e s t ,  t h a t  t h e  M i n i s t r y  
e x p r o p r i a t e  t h e  road from M r .  Newton and pay compensation t o  
him f o r  i t .  
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A f t e r  my recommendations were reviewed by t h e  L i e u t e n a n t  Governor-in- 

Counci l ,  I was informed by a l e t t e r  from t h e  M i n i s t e r  of T r a n s p o r t a t i o n  

and Highways, d a t e d  May 24,  1984,  that t h e  M i n i s t r y  would n e g o t i a t e  wi th  

M r .  Newton w i t h  a view t o  making a n  o f f e r  of compensation f o r  t h e  

r e q u i r e d  right-of-way. An o f f e r  was made t o  Mr. Newton e a r l y  t h i s  y e a r ,  

a l t h o u g h  a s e t t l e m e n t  h a s  not  been reached t o  d a t e .  

RECOMMENDATION #3 

That t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways n o t  d e c l i n e  t o  
approve M r .  F a r u p ' s  proposed s u b d i v i s i o n  on t h e  grounds t h a t  
t h e r e  i s  no p u b l i c  road a c c e s s  t o  h i s  p r o p e r t y ,  and t h a t  he be 
informed of t h i s  d e c i s i o n  i n  w r i t i n g .  

S i n c e  r e c e i v i n g  a response  t o  my r e p o r t  t o  t h e  L i e u t e n a n t  Governor i n  

Counci l ,  I have dec ided  t o  modify t h i s  recommendation, 3s i t  would a p p e a r  

that a s h o r t  s e c t i o n  of t h e  road,  some d i s t a n c e  t o  t h e  s o u t h ,  which 

p r o v i d e s  access t o  t h e  Farup p r o p e r t y  does c r o s s  p r i v a t e  p r o p e r t y .  

However, M r .  Farup h a s  a l r e a d y  c o n s t r u c t e d  access o v e r  t h i s  p r o p e r t y ,  

w i t h  t h e  consent  of t h e  p r i v a t e  landowners.  

I would t h e r e f o r e  modify my p o s i t i o n  on t h e  Farup compla in t  by 

recommending t h a t  t h e  M i n i s t r y  inform M r .  Farup t h a t  i n  t h e  event  t h a t  he 

i s  a b l e  t o  s e c u r e  t h e  d e d i c a t i o n  t o  t h e  p u b l i c  of t h e  s h o r t  s e c t i o n  of 

p r i v a t e  road,  he w i l l  t h e n  be c o n s i d e r e d  t o  have p u b l i c  access t o  h i s  

p r o p e r t y ,  f o r  t h e  purposes  of s u b d i v i s i o n  approval .  
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B. S e c t i o n  4 of t h e  Highway A c t  

RECOMMENDATION #4 

That t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways r e c o n s i d e r  
s e c t i o n  4 of t h e  Highway A c t  w i t h  a view t o  recommending 
l e g i s l a t i v e  amendment so that i t  would become void and without  
e f f e c t  as  of June 1, 1987 and t h a t  t i t l e  t o  a l l  r o a d s  
p r e v i o u s l y  e s t a b l i s h e d  as p u b l i c  by s e c t i o n  4 ( o r  t h e  
p r e d e c e s s o r s  of t h a t  s e c t i o n ) ,  and not  s u b s e q u e n t l y  g a z e t t e d ,  
s h a l l  r e v e r t  t o  t h e  owners of t h e  p r o p e r t y  through which such  
roads  t r a v e r s e .  

BECOMMENDATION # 5  

That d u r i n g  t h e  y e a r s  p r i o r  t o  June 1, 1987 t h e  M i n i s t r y  of 
T r a n s p o r t a t i o n  and Highways u n d e r t a k e  t o  de te rmine  which r o a d s ,  
c u r r e n t l y  p u b l i c  under s e c t i o n  4 ,  are n e c e s s a r y  t o  s e r v e  t h e  
p u b l i c  i n t e r e s t  and t o  l e g a l l y  survey  and g a z e t t e  such  roads ,  
and t o  f i l e  n o t i c e  of such  g a z e t t i n g s  i n  t h e  r e s p e c t i v e  land  
t i t l e  o f f i c e s  and w i t h  t h e  p r e s e n t  owners of t h e  p r o p e r t i e s  
th rough which such  roads  t r a v e r s e .  

RECOMMENDATION # 6 

That p r i o r  t o  any road being g a z e t t e d  pursuant  t o  
Recommendation #5, t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways 
o b t a i n  a l e g a l  o p i n i o n  as t o  whether o r  no t  t h e  road i n  
q u e s t i o n  i s  p u b l i c  accord ing  t o  t h e  j u d i c i a l  i n t e r p r e t a t i o n  of 
s e c t i o n  4 ,  and that  o n l y  r o a d s  which i t  i s  b e l i e v e d  would be 
found by a c o u r t  t o  be p u b l i c  pursuant  t o  s e c t i o n  4 be g a z e t t e d  
p u r s u a n t  t o  Recommendation #5. 

RECOMMENDATION f 7  

That D i s t r i c t  Highways Managers be i n s t r u c t e d  t o  inform a l l  
persons ,  who, t o  t h e i r  knowledge, use roads  whic.h are now 
p u b l i c  under  s e c t i o n  4 t o  o b t a i n  access t o  t h e i r  p r o p e r t i e s ,  of 
t h e  l e g i s l a t i v e  change contemplated i n  Recommendation # 4 ,  and 
i n v i t e  them t o  make submiss ions  t o  t h e  M i n i s t r y  as t o  why such 
r o a d s  are n e c e s s a r y  i n  t h e  p u b l i c  i n t e r e s t  and should t h e r e f o r e  
be g a z e t t e d  by t h e  M i n i s t r y .  

I n  view of t h e  f a c t  t h a t  some t i m e  has  now e l a p s e d  s i n c e  I formula ted  

t h e s e  recommendations, t h e  d e a d l i n e  inc luded  i n  Recommendations #4 and # 5  

would need t o  be r e v i s e d .  
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By l e t t e r  d a t e d  May 21, 1982 (Appendix G ) ,  t h e  A s s i s t a n t  Deputy M i n i s t e r  

of T r a n s p o r t a t i o n  and Highways r e p l i e d  on behalf  of t h e  M i n i s t r y  t o  my 

recommendations. M r .  Rhodes s t a t e d  t h a t  t h e  M i n i s t r y  was n o t  prepared  t o  

ac.cept my g e n e r a l  recommendations about  s e c t i o n  4, but  agreed that t h e r e  

w a s  a need f o r  more c o n s i s t e n c y  i n  d e a l i n g  w i t h  r o a d s  c r e a t e d  pursuant  t o  

s e c t i o n  4. H e  noted that a p o l i c y  would be developed f o r  recommendation 

t o  t h e  M i n i s t e r  a t  a n  e a r l y  d a t e .  

M r .  Rhodes a l s o  expressed  concern  about  t h e  magnitude of t h e  t a s k  which 

would be imposed should  t h e  M i n i s t r y  implement my recommendations, as 

c l a i m e d  t h a t  s e c t i o n  4 r o a d s  throughout  t h e  province  comprised 38 p e r c e n t  

of t h e  t o t a l  road system of 43,853 k i l o m e t r e s ;  I use  t h e  word "claimed" 

sinc.e, a s  noted above, t h e r e  i s  o f t e n  g r e a t  u n c e r t a i n t y  as t o  whether 

s e c t i o n  4 a p p l i e s  t o  a p a r t i c u l a r  road and i t  c a n  o n l y  be c o n c l u s i v e l y  be 

determined by a c o u r t .  

While I commend t h e  M i n i s t r y  f o r  i t s  new p o l i c y  d i r e c t i v e  (Appendix H) i n  

whic.h Highways o f f i c i a l s  are  p r o p e r l y  informed of t h e  c o n d i t i o n s  which 

must e x i s t  b e f o r e  t h e  c o u r t s  w i l l  a g r e e  that a road f a l l s  w i t h i n  s e c t i o n  

4 ,  I cannot  a c c e p t  t h e  M i n i s t r y ' s  f a i l u r e  t o  implement my recommendations 

114 t o  1 7  o r  t o  sugges t  a c c e p t a b l e  m o d i f i c a t i o n s .  

I d i d  not  c o n s i d e r  t h e  M i n i s t r y ' s  r e p l y  of J u l y  8, 1982 (Appendix H) t o  

be a n  adequate  response  t o  any of my recommendations on t h e  t h r e e  

i n d i v i d u a l  compla in ts ,  o r  on t h e  broader  i s s u e  of s e c t i o n  4. Therefore ,  
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I made a r e p o r t  of my i n v e s t i g a t i o n  of t h e s e  compla in ts  t o  t h e  L i e u t e n a n t  

Governor i n  Counci l  i n  October ,  1983. This  r e p o r t  o u t l i n e d  my 

i n v e s t i g a t i o n  and t h e  s t e p s  which I had t a k e n  t o  d a t e  towards r e c t i f y i n g  

t h e  i n d i v i d u a l  compla in ts ,  and e f f e c t i n g  reform of s e c t i o n  4. 

V I  MY REPORT TO THE LIEUTENANT GOVERNOR I N  COUNCIL - 

I brought t h i s  matter t o  t h e  a t t e n t i o n  of t h e  L i e u t e n a n t  Governor i n  

Counci l  f o r  two reasons .  F i r s t ,  I b e l i e v e d  that t h e  i n d i v i d u a l  

compla inants  had been t r e a t e d  u n j u s t l y  by t h e  M i n i s t r y  of T r a n s p o r t a t i o n  

and Highways and that t h e  M i n i s t r y  wrongly r e f u s e d  t o  r e c t i f y  t h e  

i n j u s t i c e .  Second, I b e l i e v e d  t h a t  s e c t i o n  4 of t h e  Highway A c t  i s  a 

form of e x p r o p r i a t i o n  wi thout  compensation and i s  t h e r e f o r e  u n j u s t .  

By le t te r  d a t e d  May 24, 1984 (Appendix I), t h e  M i n i s t e r  of T r a n s p o r t a t i o n  

and Highways, on behalf  of t h e  Execut ive  Counci l ,  responded t o  my 

r e p o r t .  The d e c i s i o n  of t h e  Execut ive  Counci l  on t h e  Smith complaint  was 

that  M r .  S m i t h ' s  a c c e p t a n c e  of compensation i n  t h e  sum of $58,000 

completed t h e  matter. I cannot  a g r e e  w i t h  t h i s  a n a l y s i s ,  p a r t k u l a r l y  a s  

t h e  M i n i s t r y  r e f u s e d  t o  a g r e e  t o  my r e q u e s t  that t h e  matter of 

compensation be h e l d  i n  abeyance pending a c o u r t  r u l i n g  on t h e  s t a t u s  of 

t h e  road.  I n o t e  that t h e  Execut ive  Counci l  has  l i m i t e d  i t s e l f  t o  a 

c o n s i d e r a t i o n  of t h e  f a c t  of s e t t l e m e n t  i n  responding t o  my 

recommendation, and h a s  t a k e n  no p o s i t i o n  on t h e  s t a t u s  of t h e  e x i s t i n g  

road.  This  i s s u e  i s  of c o u r s e  c r u c i a l  i n  d e c i d i n g  whether o r  n o t  t h e  

s e t t l e m e n t  made w i t h  M r .  Smith i s  f a i r .  
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The Execut ive  C o u n c i l ' s  d e c i s i o n  that n e g o t i a t i o n s  be commenced by t h e  

M i n i s t r y  of T r a n s p o r t a t i o n  and Highways, t o  compensate M r .  Newton f o r  t h e  

temporary h a l f - m i l e  road through h i s  farm n e a r  Dawson Creek, provided a 

s a t i s f a c t o r y  r e s o l u t i o n  of t h e  Newton compla in t .  I c o n s i d e r e d  t h a t  

compla in t  r e c t i f i e d  by t h e  a c t i o n s  i n i t i a t e d  by t h e  Execut ive  Counci l ,  

and I c o n s i d e r  t h a t  complaint  r e c t i f i e d .  

In response t o  t h e  Farup compla in t ,  t h e  M i n i s t e r  of T r a n s p o r t a t i o n  and 

Highways does not  d i s c r e d i t  M r .  F a r u p ' s  o p i n i o n  w i t h  r e s p e c t  t o  t h e  

in tended  l o c a t i o n  of t h e  c u l v e r t s ,  a l t h o u g h  i t  d i f f e r s  from t h a t  of 

o f f i c i a l s  of h i s  M i n i s t r y .  However, t h e  M i n i s t e r  g o e s  on t o  n o t e  that 

even i f  t h i s  i s s u e  was r e s o l v e d  i n  M r .  F a r u p ' s  favour ,  t h e  p r o p e r t y  would 

s t i l l  not  have t h e  r e q u i r e d  p u b l i c  access a s  o t h e r  p a r t s  of t h e  road are 

"not  l o c a t e d  on t h e  g a z e t t e  l i n e  and t h e  road p a s s e s  through e c o l o g i c a l  

r e s e r v e  and o t h e r  p r i v a t e  proper ty ."  

From f u r t h e r  i n q u i r i e s  c a r r i e d  out  a f t e r  r e c e i p t  of M r .  F r a s e r ' s  l e t te r  

of May 2 4 ,  1984, i t  i s  c l e a r  t h a t  a s e c t i o n  of t h e  road,  as noted above, 

does  t r a v e r s e  p r i v a t e  proper ty .  However, access has been construc. ted 

a c r o s s  t h i s  s e c t i o n  by t h e  complainant  and o t h e r s ,  w i t h  t h e  c o n s e n t  of 

t h e  p r i v a t e  owners, and t h e  complainant  is  c o n f i d e n t  t h a t  o b t a i n i n g  t h e  

n e c e s s a r y  a c c e s s  a c r o s s  t h e  p r i v a t e  p r o p e r t y ,  f o r  t h e  purposes  of 

s u b d i v i s i o n  approval ,  could  be r e a d i l y  r e s o l v e d .  T h e r e f o r e ,  t h e  s t a t u s  

of t h e  rest of t h e  road s t i l l  remains c r u c i a l  t o  M r .  F a r u p ' s  d e s i r e  t o  

s u b d i v i d e .  
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I cont inue  t o  be of t h e  view t h a t  t h e  road which provides  access t o  t h e  

Farup p rope r ty  i s  p u b l i c ,  pursuant  t o  s e c t i o n  4 of t h e  Highway Act, 

except  f o r  t h e  h a l f - m i l e  s e c t i o n  where i t  c r o s s e s  p r i v a t e  proper ty .  

am of t h e  view that t h e  road ' s  p u b l i c  s ta tus  d e r i v e s  from s e c t i o n  4 of 

t h e  Highway A c t ,  I do not  cons ide r  i t  t o  be r e l evan t  whether t h e  road 

l i e s  e n t i r e l y  wi th in  t h e  g a z e t t e  l i n e  o r  pas ses  through e c o l o g i c a l  

r e se rve  -- a l l  of t h a t  land i s  owned by t h e  Crown. 

A s  I 

I n  response t o  my g e n e r a l  recommendations on reform of s e c t i o n  4, t h e  

Execut ive Counci l ' s  d e c i s i o n  was t h a t  implementation would be 

p r o h i b i t i v e l y  expensive,  " p a r t i c u l a r l y  i n  t h e s e  days of r e s t r a i n t .  " 

Implementation of my recommendations #4 t o  #7, e i t h e r  by June 1, 1987 o r  

t h e r e a f t e r ,  was theref  o r e  ref  used. 

While I a p p r e c i a t e  t h e  need t o  demonstrate f i s c a l  r e s p o n s i b i l i t y ,  I must 

re i te ra te  t h a t  many proposa ls  f o r  l a w  reform have m e t  wi th  t h e  sane 

cri t icism: that reform would be too  c o s t l y .  I be l i eve  that t h i s  ob jec t ion  

should t h e r e f o r e  r ece ive  c l o s e  s c r u t i n y  by t h e  L e g i s l a t i v e  Assembly. 

I n  my view, t h e  a p p l i c a t i o n  of s e c t i o n  4 of t h e  Highway A c t  should have 

been l i m i t e d  t o  the h i s t o r i c a l  con tex t  w i th in  which i t  f i r s t  came i n t o  

being. T h a t  reform i s  long overdue i s  evidenced by t h e  cases d iscussed  

i n  t h i s  r epor t  as w e l l  as from a number of cases reviewed by my o f f i c e  

which have gone through t h e  c o s t l y  and u n c e r t a i n  process  of review by t h e  

c o u r t s .  
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VII. CONCLUSIONS 

A s  long as s e c t i o n  4 oL t h e  Highway A c t  c o n t i n u e s  i n  e x i s t e n c e ,  t h e r e  

w i l l  be u n c e r t a i n t y  w i t h  r e s p e c t  t o  t h e  r i g h t  of access and p r i v a t e  

p r o p e r t y  r i g h t s  o v e r  d i s p u t e d  roads .  While t h e r e  are areas of t h e  law 

whic.h are n e c e s s a r i l y  complex, because of t h e  s u b j e c t  matter w i t h  which 

t h e y  deal ,  i t  is my view that people  have a r i g h t  t o  expec t  that 

de termining  t h e  ownership and s t a t u s  of a road w i l l  be a r e l a t i v e l y  

s t r a i g h t f o r w a r d  matter. Because of s e c t i o n  4 of t h e  Highway A c t ,  t h i s  

e x p e c t a t i o n  c o n t i n u e s  t o  be d i s a p p o i n t e d .  

I n  w r i t i n g  t h i s  r e p o r t  1 hope n o t  o n l y  t o  b r i n g  t h i s  matter t o  t h e  

a t t e n t i o n  of t h e  L e g i s l a t i v e  Assembly, b u t  a l s o  t o  d i r ec t  p u b l i c  

a t t e n t i o n  t o  t h e  e x i s t e n c e  and e f f e c t  of s e c t i o n  4 of t h e  Hilrhwav A c t .  

An i n c r e a s e d  p u b l i c  unders tanding  of t h e  l a w  should,  i n  t h e  i n t e r i m ,  

a f f o r d  some measure of p r o t e c t i o n  and a s s i s t a n c e  t o  p r i v a t e  c i t i z e n s  i n  

o r d e r i n g  t h e i r  a f f a i r s .  That i s ,  u n t i l  such  t i m e  as t h e  recommendations 

p u t  f o r t h  by t h e  Law Reform Commission of B.C. i n  1971, and now p r e s e n t e d  

by my o f f i c e ,  are implemented. 
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1979 HIGHWAY RSCHAP. 167 

HI(; H WAY ACT 

CHAPTER 167 

[Act utlmitiistert~cl b j  the Ministv of Trtrnsporttition and H i g h w q s ]  

PdIl Sccuon 

I .  Esrablihhrnrnt and Control of Highways ................................... .............. 2 - 16 
2 .  Proccction of Highways ........................................................................................ 17 - 27 
3.  Cla\\ificaiitin and Irrrprovcnicnt of Highways ............ .................................................. 28 - 42 
4 .  Protcctitin ( i f  I3ridgs\ and Tunnels ......................... ................................................. 4 3 -  52 
5 Trdns-Canada tIigh%ays ........................................................................................... 53 - 54 
6. C(incrollcd Access Highways . .  ................................................................................. 55 - 58 

Interpretation 

1. In  this Act 
“highway” includes all public streets, roads, ways, trails, lanes, bridges, trestles, 

ferry landings and approaches and any other public way; 
“land” includes land of every tenure and description, including foreshore and land 

covered with water, within the Province, and including land granted by Canada to 
a person. 

RS19M-172-2: 

Roads are public highways 

highways. 
2. All roads, other than 

RS1960-172-4. 

1977-75-8 

PART 1 

private roads, are deemed common and public 

Highways vested in Her hlajesty 

is vested in Her hlajesty. 
3. Unless otherwise provided for, the soil and freehold of every public highway 

K S  I9M- 172-5. 

Certain roads are public highways 

4. ( I )  Where public money has been expended on a travelled road that has not 
before then been established by notice in the Gazette or otherwise dedicated to public 
use by a plan deposited in the land title office for the district in which the road is 
situated, that travelled road is deemed and is declared to be a public highway. 

(2 )  This section does not apply where 
(a )  the expenditure of public money is confined to expenditure for 

snowploughing or ice control; or 
(b) a travelled road forms part of an existing railway right of way and was, at 

the time public money was expended on it, owned by the Crown, a 
Crown corporation or agency, or formed part of a railway right of way. 

RS19M)-171-6; 1968-534, 1972-26-1; 1978-25-334. 

4 ‘ 4 x 1  I 
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F i l e  No: SO 0957 
June  2 4 ,  1981 

DELIVERED BY HAND 

M r .  A .  E .  Rhodes 
A s s i s t a n t  Deputy M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  of T r a n s p o r t a t i o n  & Highways 
5 t h  F loor  - 940 Blansha rd  S t r e e t  
V i c t o r i a ,  B.C. 
V 8 V  1x4 

Dear M r .  Rhodes: 

R e :  M r .  Rankin Smith 
Cor t ez  Bay Marina C o r p o r a t i o n  

Thank you f o r  your  l e t t e r  of  June  3 r d ,  1981. 

I t  remains my i n t e n t i o n  t o  i n v e s t i g a t e  t h e  f i r s t  a s p e c t  of Mr. 
S m i t h ' s  c o m p l a i n t ,  t h a t  i s  t h e  a s s e r t i o n  by your  M i n i s t r y  t h a t  t h e  
e x i s t i n g  road  which traverses p r o p e r t y  owned by t h e  C o r t e z  Bay 
Marina C o r p o r a t i o n  on Cor t ez  I s l a n d  i s  a p u b l i c  road p u r s u a n t  t o  
s e c t i o n  4 of t h e  Highway A c t .  I would t h e r e f o r e  a s k  t h a t  t h e  
i n f o r m a t i o n  r e q u e s t e d  from your  M i n i s t r y  i n  my l e t t e r  of May 2 5 t h ,  
1981, be  r e c e i v e d  i n  my V i c t o r i a  o f f i c e  w i t h i n  one  week of  t h e  d a t e  
of  t h i s  l e t t e r .  

I unde r s t and  t h a t  your  M i n i s t r y  i s  ve ry  c l o s e  t o  r e a c h i n g  a n  
agreement w i t h  M r .  Smith,  w i t h  r e s p e c t  t o  t h e  compensat ion which 
shou ld  be p a i d  f o r  t h e  p r o p e r t y  b e i n g  a c q u i r e d  by y o u r  f f i n i s t r y .  
M r .  Smith a d v i s e s  me t h a t  t h e  o f f e r  of  compensat ion from your  
M i n i s t r y  i s  based on y o u r  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  e x i s t i n g  
road  i s  a s e c t i o n  4 road  and hence no compensat ion i s  payab le ,  
e i t h e r  f o r  t h e  e x i s t i n g  road  o r  as damages f o r  s e v e r a n c e .  
a p p r e c i a t e  t h a t  i t  i s  p o s s i b l e  t h a t  I may c o n c l u d e ,  a s  a r e s u l t  of 
my i n v e s t i g a t i o n  of  t h i s  i s s u e ,  t h a t  y o u r  M i n i s t r y  h a s  imprope r ly  
a s s e r t e d  t h a t  t h e  e x i s t i n g  road  i s  a p u b l i c  r o a d ,  and i t  would 
t h e r e f o r e  f o l l o w  t h a t ,  i n  my o p i n i o n ,  t h e  e x i s t i n g  road i s  a p r i v a t e  
road.  I u n d e r s t a n d  a l s o  t h a t  t h i s  i s s u e  w i l l  l i k e l y  be determined 
i n  t h e  t r i a l  of  M r .  S m i t h ' s  a c t i o n  f o r  trespass which w i l l  be heard 
sometime t h i s  f a l l .  

You w i l l  

. . .2 
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l r  

r 

I 

r 

I t  is my u n d e r s t a n d i n g  t h a t  i t  i s  t h e  p o l i c y  of your  M i n i s t r y  t o  
i n c l u d e  w i t h i n  a n  ag reemen t ,  such  as  t h e  one  now b e i n g  n e g o t i a t e d  
w i t h  Mr. Smith,  a p r o v i s i o n  t o  t h e  e f f e c t  t h a t  t h e  p r o p e r t y  owner 
a g r e e s  t o  waive any f u t u r e  claims a g a i n s t  t h e  E l i n i s t r y  a r i s i n g  o u t  
of t h e  t a k i n g  of t h e  p r o p e r t y  i n  q u e s t i o n .  Given t h a t  I w i l l  be 
forming a n  o p i n i o n  a s  t o  t h e  l e g a l  s t a t u s  of t h e  e x i s t i n g  road i n  
t h e  n e a r  f u t u r e ,  and t h a t  t h e  c o u r t  w i l l  p robab ly  be d e t e r m i n i n g  
t h i s  i s s u e  sometime t h i s  f a l l ,  I would ask t h a t  y o u r  M i n i s t r y  modify 
t h i s  c l a u s e ,  i n  t h i s  case,  s o  t h a t  a n  agreement c a n  be reached 
w i t h o u t  p r e j u d i c e  t o  a c l a i m  from Mr. Smith f o r  f u r t h e r  compensation 
shou ld  t h e  e x i s t i n g  road  be found t o  be a p r i v a t e  road.  I know t h a t  
your  M i n i s t r y  i s  a n x i o u s  t h a t  p r o p e r t y  owners be f a i r l y  and p r o p e r l y  
compensated i n  c i r c u m s t a n c e s  such  as  t h e s e ,  and I t r u s t  t h a t  you 
w i l l  f i n d  my r e q u e s t  a c c e p t a b l e .  I would a s k  t h a t  you p r o v i d e  m e  
w i t h  your  r e s p o n s e  ( e i t h e r  o r a l l y  o r  i n  w r i t i n g )  t o  t h i s  r e q u e s t  by 
twe lve  o ' c l o c k  noon on F r i d a y ,  J u n e  26, 1981. 

You w i l l  r e c a l l  t h a t  i n  my l e t t e r  of May 2 5 t h ,  1981,  I s t a t e d  t h a t  
Mr. Smith had complained a b o u t  t h e  " a c t i o n s  of your  M i n i s t r y  i n  
r e l a t i o n  t o  a road.. .which t r a v e r s e s  p r o p e r t y  owned by C o r t e z  Bay 
Marina C o r p o r a t i o n  on Cor t ez  I s l a n d . "  To be more p r e c i s e ,  Fir. 
S m i t h ' s  w r i t t e n  compla in t  r e a d s  a s  f o l l o w s :  

"I  wish t o  complain abou t  t h e  a c t i o n s  of t h e  M i n i s t r y  of 
T r a n s p o r t a t i o n  and Highways r e g a r d i n g  t h e  p r i v a t e  road 
t r a v e r s i n g  my p r o p e r t y  on Cor t ez  I s l a n d .  

R.B.  Smith" 

I had,  a t  t h a t  t ime, i d e n t i f i e d  two issues  i n  t h i s  Complaint ,  and 
informed you t h a t  w h i l e  I would i n v e s t i g a t e  t h e  f i r s t  i s s u e  
( r e s p e c t i n g  your  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  road i s  a p u b l i c  
r o a d ) ,  I would n o t  be i n v e s t i g a t i n g  t h e  second i s s u e  ( c o n c e r n i n g  t h e  
n e g o t i a t i o n s  which I unde r s t and  a re  c u r r e n t l y  underway between Mr. 
S m i t h ' s  company and your  M i n i s t r y ) .  

There a p p e a r s  t o  be a t h i r d  i s s u e  i n  t h i s  matter which I have now 
d e c i d e d  t o  i n v e s t i g a t e  a s  w e l l .  T h i s  i s s u e  i s  whether  o r  n o t  your 
M i n i s t r y  h a s  a c t e d  p r o p e r l y  i n  s e e k i n g  t o  acqui re  p r o p e r t y  and 
c o n s t r u c t  a p u b l i c  road a c r o s s  t h e  p r o p e r t y  owned by C o r t e z  Bay 
Marina C o r p o r a t i o n  on C o r t e z  I s l a n d .  A t  t h i s  p o i n t  I have formed no 

. . . 3  
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opinion on the merits of either of these issues in Mr. Smith's 
complaint, and I look  forward to the cooperation of your staff in 
completing these investigations. I have asked Rick Cooper of my 
Victoria o f f i c e  to investigate these matters on my behalf; please 
contact Mr. Cooper at 387-5855 should you wish to discuss these 
matters further. 

Yours sincerely, 

Karl A .  Friedmann 
Ombudsman 
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June 26th,  1981. 
r 

, 

F 

M r .  Brent  P a r f i t t ,  
O f f i c e  of t h e  Ombudsman, 
8 Bas t ion  Square,  
V i  c t o  r ia ,  B. C. 
V8W 1H9 

Dear M r .  P a r f i t t :  

R e :  M r .  Rankin Smith - 
Cortez Bay Marina Corporat ion.  

I make r e f e r e n c e  t o  your l e t t e r  of June 24th ,  1981, 
r e l a t i v e  t o  t h e  above. 

I can a p p r e c i a t e  t h a t  no twi ths tanding  my l e t t e r  of 
June 3rd ,  1981, i t  is  your i n t e n t i o n  t o  proceed w i t h  an  i n v e s t i g a t i o n  
of M r .  Smith 's  complaints  and as i t  has  now become a d i s t i n c t  possib-  
i l i t y  t h a t  ou r  e f f o r t s  t o  n e g o t i a t e  a s e t t l e m e n t  have been negated by 
your i n t e r e s t ,  i t  i s  adv i sab le  t h a t  you be  provided w i t h  t h e  background. 

The problem a r o s e  as a r e s u l t  of Mr. Smith 's  a c t i o n  i n  
b locking  t h e  road a c r o s s  h i s  proper ty  which provided access  t o  s e v e r a l  
neighbours  and t h e  neighbours  i n  t u r n ,  appealed t o  t h e  Min i s t e r  of 
T ranspor t a t ion  & Highways f o r  r e l i e f .  When t h e  sought a f t e r  r e l i e f  
w a s  n o t  immcdiately forthcoming, t h e  neighbours  c u t  t h e  cha in  which 
obs t ruc t ed  t h e i r  access  and M r .  S n i t h  countered wi th  trespass charges  
and l i t i g a t i o n  is  pending. The neighbours  sought  an i n j u n c t i o n  and 
t h i s  Minis t ry  provided them wi th  an  a f f a d a v i t  t o  t h e  e f f e c t  t h a t  t h e  
road w a s  indeed pub l i c ,  pursuant  t o  Sec t ion  4 of t h e  Highway A c t .  Th i s  
p o s i t i o n  i s  u n a l t e r a b l e .  

I n  an  e f f o r t  t o  conclude t h e  problem, t h e  Min i s t ry  
a t tempted t o  a c q u i r e  a s u f f i c i e n t  right-of-way necessary  t o  improve t h e  
road t o  a more a p p r o p r i a t e  s t anda rd ,  however, t h e s e  p l ans  were abandoned 
when M r .  Smith re fused  t o  n e g o t i a t e  f u r t h e r ,  fo l lowing  an arranged meet- 
i n g  w i t h  t h e  A s s i s t a n t  D i r e c t o r  of  P rope r ty  Serv ices .  

A t  a l a te r  d a t e ,  M r .  Smith appealed t o  t h e  A s s i s t a n t  
Deputy Minister, Opera t ions ,  f o r  h i s  i n t e r v e n t i o n  and i t  was agreed 
t h a t  w e  would re-open n e g o t i a t i o n s  provided t h a t  he accepted  ou r  op in ion  
t h a t  t h e  e x i s t i n g  road w a s  p u b l i c  by v i r t u e  of Sec t ion  4 and t h a t  he 
would n o t  be compensated f o r  severance o r  o t h e r  damages. It w a s  f u r t h e r  
understood t h a t  he  w i l l  withdraw t h e  l i t i g a t i o n  taken a g a i n s t  h i s  neigh- 
bours  i f  a s a t i s f a c t o r y  cash s e t t l e m e n t  could  be  agreed upon. 
t h e  neighbours  would ag ree  t o  withdraw any counter  c la ims  t h a t  they may 

Conversely,  

........... 2 



- 33 - 

- 2 -  

Mr. Brent Parfitt June 26t11, 1981. 

have. Negotiations have proceeded amicably on this basis and Mr. Smith 
has advised us that he will accept the revised offer of $58,000.00 and 
that he will sign an agreement accordingly. A s  previously stated, these 
negotiations appear now to have been delayed and we have yet to receive 
the executed agreement as anticipated. 

Until the agreement is signed, we are of the opinion 
that litigation is ongoing, however, in spite of this, we are prepared to 
forward to you a copy of the affadavit sworn by Mr. Johnson to the effect 
that the existing road is, in fact, public. I trust that such will be of 
some value in your investigation. 

I have also noted your comments with respect to a supposed 
"third issue", however, as negotiations have been continued at the request 
of Mr. Smith and our offer of compensation is most generous, there is 
little doubt that you will concede that we have responded in a most pro- 
fessional and proper manner. 

Yours very truly, 

AER/ CW 
Encl . 
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I; dastion Square 
Vicloria 
British Columbia 
V0W 1H9 
Telephone (604) 387-5855 
Zenith 2221 

March 3 0 ,  1Y82 

M r .  A.  E. Rhodes 
A s s i s t a n t  Depu ty  M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  of  T r a n s p o r t a t i o n  6 Highways  
5 t h  F l o o r  - 940 B l a n s h a r d  S t r e e t  
V i c t o r i a ,  B.C. 
V 8 V  1x4 

Dear Mr. Rhodes :  

Re: S e c t i o n  4 o f  t h e  Highway Ac t ;  

Mr. R a n k i n  S m i t h  
C o r t e z  Bay P la r ina  C o r p o r a t i o n  
C o r t e z  I s l a n d ,  B.  C. 

Mr. R o b e r t  J .  Newton 
F a r m i n g t o n ,  B .  C. 

Plr. Thomas F a r u p  
Ganges ,  B .  C. 

I h a v e  now s u b s t a n t i a l l y  c o m p l e t e d  my i n v e s t i g a t i o n s  of t h e  c o m p l a i n t s  
r e c e i v e d  from t h e  a b o v e - c a p t i o n e d  p e r s o n s ,  a n d  I a m  w r i t i n g ,  p u r s u a n t  t o  
s e c t i o n  1 6  o f  t h e  Ombudsman A c t ,  to i n f o r m  you  of t h e  g r o u n d s  w h i c h  a p p e a r  
t o  e x i s t  i n  t h e s e  ca ses  upon w h i c h  I may make recommendat ions .  

T h i s  l e t t e r  i s  i n  f o u r  p a r t s ;  f i r s t ,  t h e  f a c t s  of e a c h  c a s e  as  I h a v e  
found  them; s e c o n d ,  a r e v i e w  of s e c t i o n  4 of t h e  Highway Act  a s  i t  h a s  
been  i n t e r p r e t e d  by t h e  j u d i c i a r y ;  t h i r d ,  t h e  g r o u n d s  which  a p p e a r  t o  
e x i s t  upon which  I may make r ecommenda t ions ;  a n d ,  f o u r t h ,  my p r o p o s e d  
recommendat ions .  

You may r e c a l l  t h a t  I had  e a r l i e r  i n f o n n e d  you  o f  my i n t e n t i o n  t o  
i n v e s t i g a t e  w h e t h e r  o r  n o t  y o u r  M i n i s t r y  had  a c t e d  i n  t h e  p u b l i c  i n t e r e s t  
i n  s e e k i n g  t o  c r e a t e  a r o a d  t h r o u g h  p r o p e r t y  owned by C o r t e z  Bay F la r ina  
C o r p o r a t i o n .  T h a t  i s s u e  i s  n o t  r e v i e w e d  h e r e ;  I may d i s c o n t i n u e  my 
i n v e s t i g a t i o n  o f  t h a t  ma t t e r  d e p e n d i n g  upon t h e  outcome o f  t h e  
i n v e s t i g a t i o n s  d i s c u s s e d  h e r e i n ;  f o r  example ,  i f  y o u r  M i n i s t r y  were t o  pay  
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c o m p e n s a t i o n  t o  Mr. S m i t h  for t h e  r o a d  which  y o u r  M i n i s t r y  h a s  a s s e r t e d  i s  
a s e c t i o n  4 r o a d ,  i t  may no  l o n g e r  b e n e f i t  Mr. S m i t h  f o r  m e  t o  c o m p l e t e  my 
i n v e s t i g a t i o n  of t h e  " p u b l i c  i n t e r e s t "  a s p e c t  of h i s  c o m p l a i n t .  

THE FACTS: 

R e :  Rankin  S m i t h  

I n  J u n e  o f  1979,  Mr. S m i t h  d e c i d e d  t o  a s s e r t  h i s  b e l i e v e d  o w n e r s h i p  o f  t h e  
r o a d  which  t r a v e r s e s  h i s  p r o p e r t y  and  l e a d s  t o  Red G r a n i t e  P o i n t .  He 
p l a c e d  a c h a i n  across  t h e  r o a d  where  i t  l e a v e s  h i s  p r o p e r t y  and  e n t e r s  Red 
G r a n i t e  P o i n t ,  and  a p p a r e n t l y  o f f e r e d  a key  t o  t h e  l o c k  o n  t h e  c h a i n  t o  
e a c h  of t h e  r e s i d e n t s  of Red G r a n i t e  P o i n t .  T h i s  c a u s e d  c o n c e r n  among 
some of t h e  r e s i d e n t s  of t h e  P o i n t ,  a n d  t h e y  i n  t u r n  a p p e a l e d  t o  t h e  
M i n i s t r y  f o r  a s s i s t a n c e .  By l e t t e r  d a t e d  J u l y  24, 1979,  Mr. George  K e n t ,  
Dis t r ic t  Highway Manager ,  a c t i n g  upon i n s t r u c t i o n s  f rom M i n i s t r y  
h e a d q u a r t e r s  i n  V i c t o r i a ,  a d v i s e d  Mr. S m i t h  t h a t  t h e  r o a d  was p u b l i c  
p u r s u a n t  t o  s e c t i o n  6 o f  t h e  Highway A c t ,  R.S.B.C. 1960, c h a p t e r  172  
( h e r e i n a f t e r  r e f e r r e d  t o  a s  s e c t i o n  4 a s  i t  now a p p e a r s  i n  t h e  Highway 
- A c t ,  R.S.B.C. 1979 ,  c h a p t e r  1 6 7 ) .  

The M i n i s t r y ' s  o n l y  e v i d e n c e  o f  t h e  e x p e n d i t u r e  o f  p u b l i c  mon ies  on  t h e  
road  i s  t h e  t e s t i m o n y ,  u n s u p p o r t e d  by a n y  r e c o r d s ,  of t h e  Area F o r m a n ,  
who a s se r t s  t h a t  h e  g r a d e d  t h e  r o a d  o n c e  o r  t w i c e  a y e a r  i n  t h e  few y e a r s  
p r e c e d i n g  1979.  M r .  S m i t h ,  a n d  t h e  f o r m e r  owner ,  Mr. A r t  Wannlrind h a v e  
e a c h  sworn  u n d e r  o a t h  t h a t  t h e y  a r e  n o t  aware  o f  a n y  s u c h  m a i n t e n o n c e .  I n  
f a c t ,  Mr. Smi th  f r e q u e n t l y  employed t h e  s e r v i c e s  of a l o c a l  c o n t r a c t o r  t o  
g r a d e  t h e  r o a d .  I t  would  a p p e a r ,  t h e r e f o r e ,  t h a t  e v e n  i f  s u c h  m o n i e s  were 
s p e n t ,  t h e y  were s p e n t  w i t h o u t  t h e  c o n s e n t ,  and  w i t h o u t  t h e  knowledge  and 
a c q u i e s c e n c e  o f  t h e  o w n e r s  o f  t h e  r o a d  a t  t h e  t i m e  s u c h  work was done .  

R e :  Mr. R o b e r t  Newton 

Mr. Newton h a s  a f a r m  n e a r  Dawson Creek .  In a b o u t  1971 h e  a g r e e d  t o  
p e r m i t  n e i g h b o u r i n g  f a r m e r s  t o  c o n s t r u c t  a- r o a d  t h r o u g h  h i s  p r o p e r t y  s o  
t h a t  t h e y  c o u l d  o b t a i n  access  t o  t h e i r  f i e l d s .  The main  p a r t  o f  t h e  r o a d  
was a p p a r e n t l y  o n  a p u b l i c  r igh t -o f -way ,  b u t  i t  was n e c e s s a r y  t o  make a 
l o o p  t h r o u g h  M r .  Newton ' s  l a n d  i n  o r d e r  t o  a v o i d  a d e e p  g u l l y .  Mr. Kewton 
a g r e e d  t o  t h i s  work ,  a n d  t h e  i n s t a l l a t i o n  o f  a c u l v e r t  by t h e  D i s t r i c t  
Highways crew, o n  t h e  u n d e r s t a n d i n g  t h a t  t h e  r o a d  was t e m p o r a r y  o n l y  and  
would be moved b a c k  o n t o  t h e  p u b l i c  r igh t -o f -way  when f u n d s  became 
a v a i l a b l e .  Ten  y e a r s  l a t e r ,  Mr. Newton went  i n  t o  v i s i t  t h e  l o c a l  
Highways Manager who i n f o r m e d  h im t h a t  t h e  r o a d  t h r o u g h  h i s  p r o p e r t y  was a 
permanent  p u b l i c  r o a d  b e c a u s e  of s e c t i o n  4 o f  t h e  Highway Act .  
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Re: Mr. Thomas Fa rup  

r 

F 

r 

Mr. Farup  a c q u i r e d  p r o p e r t y  r i g h t  a t  t h e  s o u t h e r n  t i p  of S a l t s p r i n g  I s l a n d  
i n  1971. 
c o n s t r u c t  a road a c r o s s  a d j a c e n t  Crown l a n d  t o  h i s  p r o p e r t y .  Nor th  of t h e  
Crown l and  l a y  a road  which had been c o n s t r u c t e d ,  and  g a z e t t e d  a s  a p u b l i c  
road  by t h e  f e d e r a l  Department  of  T r a n s p o r t  i n  1965. A c c e s s  t o  t h a t  road 
was p rov ided  by Mountain Road which h a s  been  i n  e x i s t e n c e  f o r  a b o u t  50 
y e a r s  and t r a v e r s e s  Crown l a n d  d e s i g n a t e d  as  a n  E c o l o g i c a l  Reserve. I t  
a p p e a r s  t h a t  Mountain Road was n o t  g a z e t t e d  a t  t h a t  t i m e  a l s o  because  t h e  
S u p e r i n t e n d e n t  of Lands had a d v i s e d ,  by l e t t e r  d a t e d  N o v e m b e r  3, 1964, 
t h a t  "The road  known a s  'Mountain Road' i s  pub l i c . ' '  

He r e c e i v e d  p e r m i s s i o n  from t h e  t h e n  Department  of Lands t o  

I n  1976, Mr. F a r u p  wanted t o  upgrade Mountain Road and c o n t a c t e d  t h e  
D i s t r i c t  Highways O f f i c e .  Mr. Farup s a y s  t h a t  Mr. E r i c  Smith from t h e  
Saan ich  D i s t r i c t  o f f i c e  came o u t  and i n s p e c t e d  t h e  road  w i t h  him, and 
a g r e e d  t o  p r o v i d e  c u l v e r t s  f o r  some o f  t h e  w a t e r c o u r s e s  t r a v e r s i n g  t h e  
road. Mr. Smi th  s a y s  t h a t  he  v i s i t e d  t h e  s i t e  a f t e r  t h e  c u l v e r t s  were 
i n s t a l l e d ,  and t h a t  h i s  agreement  t o  p r o v i d e  t h e  c u l v e r t s  was made o n  t h e  
t e l e p h o n e .  Mr. Smi th  s a y s  t h a t  he though t  t h a t  t h e  c u l v e r t s  were t o  be  
i n s t a l l e d  i n  t h a t  p a r t  o f  t h e  road n o r t h  of t h e  a r e a  i n  q u e s t i o n .  

Mr. F a r u p  s u b s e q u e n t l y  s u b m i t t e d  a s u b d i v i s i o n  p r o p o s a l  f o r  a p p r o v a l  by 
t h e  M i n i s t r y ' s  a p p r o v i n g  o f f i c e r .  The p r o p o s a l  was r e j e c t e d ,  i n  p a r t ,  f o r  
t h e  r e a s o n  t h a t  " t h e  s u b d i v i s i o n  d o e s  no t  have a c c e s s  t o  a p u b l i c  
highway.'' The M i n i s t r y  d i d  not a g r e e  t h a t  Mountain Road was a p u b l i c  road  
because  t h e  i n s t a l l a t i o n  o f  t h e  c u l v e r t s  had r e s u l t e d  i n  t h e  road becoming 
p u b l i c  p u r s u a n t  t o  s e c t i o n  4 o f  t h e  Highway Act. 

THE LAW --__ 

What i s  now s e c t i o n  4 o f  t h e  Highway Act was o r i g i n a l l y  e n a c t e d  by c h a p t e r  
26 of  t h e  Hiehwavs E s t a b l i s h m e n t  and P r o t e c t i o n  Ac t .  1905. The s e c t i o n  a t  
t h a t  t i m e  r e a d  a s  f o l l o w s :  

" A l l  e x i s t i n g  t r a v e l l e d  r o a d s  n o t  e s t a b l i s h e d  p r i o r  t o  t h e  
p a s s i n g  o f  t h i s  Act by n o t i c e  i n  t h e  B r i t i s h  Columbia G a z e t t e ,  
n o r  o t h e r w i s e  d e d i c a t e d  t o  t h e  p u b l i c  u s e  by a p l a n  d e p o s i t e d  i n  
t h e  Land R e g i s t r y  O f f i c e  f o r  t h e  d i s t r i c t  i n  which t h e  r o a d s  a re  
s i t u a t e d  r e s p e c t i v e l y ,  o n  any p o r t i o n  of which p u b l i c  money h a s  
been expended,  s h a l l  be deemed and a r e  h e r e b y  d e c l a r e d  t o  be 
pu b 1 i c h i g hwa y s . " 

I t  i s  no tewor thy  how t h e  s e c t i o n  was r e s t r i c t e d  t o  a p p l y  o n l y  t o  r o a d s  
which had n o t  been p r e s e n t e d  o r  d e d i c a t e d  p r i o r  t o  1905. This 
q u a l i f i c a t i o n  was c a r r i e d  i n t o  t h e  r e v i s e d  s t a t u t e s  o f  1911 and t h e  f i r s t  
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p a r t  of t he  re levant  s e c t i o n  i n  the 1911 A c t  s t a t e d  as follows: 

" A l l  e x i s t i n g  t r a v e l l e d  r o a d s  n o t  e s t a b l i s h e d  p r i o r  t o  the 8th 
day o f  A p r i l ,  1905,  by n o t i c e  i n  t h e  G a z e t t e ,  or o t h e r w i s e  
d e d i c a t e d  t o  t h e  p u b l i c  u s e  by a p l a n  d e p o s i t e d  I 1  

The Highway Act Amendment Act ,  1922 r e p e a l e d  t h e  s e c t i o n  and s u b s t i t u t e d  
i t  w i t h  t h e  f o l l o w i n g ,  which had t h e  e f f e c t  o f  e x t e n d i n g  t h e  a p p l i c a t i o n  
o f  t h e  s e c t i o n  a n o t h e r  1 7  y e a r s :  

" A l l  e x i s t i n g  t r a v e l l e d  r o a d s  n o t  h e r e t o f o r e  e s t a b l i s h e d  by 
n o t i c e  i n  t h e  G a z e t t e  o r  o t h e r w i s e  d e d i c a t e d  t o  t h e  p u b l i c  u s e  by 
a p l a n  d e p o s i t e d  i n  t h e  Land R e g i s t r y  O f f i c e  f o r  t h e  d i s t r i c t  i n  
which t h e  r o a d s  a re  s i t u a t e d  r e s p e c t i v e l y ,  o n  a n y  p o r t i o n  of 
which p u b l i c  money h a s  been expended,  s h a l l  be deemed and are 
he reby  d e c l a r e d  t o  be  p u b l i c  highways." 

The same t i m e  l i m i t  o n  t h e  a p p l i c a t i o n  of t h e  u s e  of t h e  s e c t i o n  w a s  
c a r r i e d  i n t o  t h e  Rev i sed  S t a t u t e s  o f  1924. Again,  t h e  c o n s o l i d a t e d  
s e c t i o n  r e f e r r e d  back  t o  t h e  d a t e  t h a t  t h e  s t a t u t e  had been r e p e a l e d  and 
s u b s t i t u t e d  i n  1922, as f o l l o w s :  

" A 1 1  t r a v e l l e d  r o a d s  e x i s t i n g  o n  t h e  1 6 t h  day  of  December, 1922, 
n o t  t h e r e t o f o r e  e s t a b l i s h e d  by n o t i c e  i n  t h e  G a z e t t e ,  o r  
o t h e r w i s e  d e d i c a t e d  . . . I t  

I n  1930, t h i s  s e c t i o n  w a s  a g a i n  r e p e a l e d  and s u b s t i t u t e d  w i t h  a s e c t i o n  
which moved t h e  a p p l i c a b i l i t y  o f  t h e  s e c t i o n  ahead a n o t h e r  e i g h t  y e a r s .  
The 1930 s e c t i o n  r ead  a s  f o l l o w s :  

" A l l  e x i s t i n g  t r a v e l l e d  r o a d s  n o t  h e r e t o f o r e  e s t a b l i s h e d  by 
n o t i c e  i n  t h e  G a z e t t e ,  o r  o t h e r w i s e  d e d i c a t e d  . . . I 1  

And a g a i n ,  t h e  r e v i s e d  s t a t u t e s  o f  1936 r e f e r r e d  back t o  t h e  1930 
amendment. The r e v i s e d  s e c t i o n  r e a d  as f o l l o w s :  

" A l l  t r a v e l l e d  r o a d s  e x i s t i n g  on the  1st day  of  A p r i l ,  1930, n o t  
t h e r e t o f o r e  e s t a b l i s h e d  by n o t i c e  i n  t h e  G a z e t t e ,  or o t h e r w i s e  
d e d i c a t e d  . . . . II 

I n  1939, t h e  e f f e c t i v e  d a t e  o f  t h e  s e c t i o n  was a g a i n  moved ahead ,  t o  
1939. I t  a p p e a r s  t h a t  by 1945, e i t h e r  M i n i s t r y  o f f i c i a l s  were g e t t i n g  
t i r e d  of a s k i n g  t h e  L e g i s l a t i v e  Assembly t o  keep moving t h e  e f f e c t i v e  d a t e  
of  t h e  s e c t i o n  ahead i n  t i n e ,  o r  t h a t  t h e  L e g i s l a t i v e  Assembly w a s  weary 
of  making t h e  r e q u i r e d  amendments. 
1945, t h e  s e c t i o n  was s u b s t a n t i a l l y  amended and t h e  t i m e  l i m i t  t a k e n  o u t .  

I n  t h e  Highway Act Amendment A c t ,  
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That  s e c t i o n  r e a d  a s  f o l l o w s :  

"Where p u b l i c  money h a s  been expended on a t r a v e l l e d  r o a d  t h a t  
h a s  n o t  been t h e r e t o f o r e  e s t a b l i s h e d  by n o t i c e  i n  t h e  G a z e t t e  or 
o t h e r w i s e  d e d i c a t e d  t o  t h e  p u b l i c  u s e  by a p l a n  d e p o s i t e d  i n  t h e  
Land R e g i s t r y  O f f i c e  f o r  t h e  d i s t r i c t  i n  which t h e  road  i s  
s i t u a t e ,  t h a t  t r a v e l l e d  road  s h a l l  be deemed and i s  h e r e b y  
d e c l a r e d  t o  be a p u b l i c  highway." 

The s e c t i o n  remained i n  t h a t  form u n t i l  1968 when it  was re-numbered 
s u b - s e c t i o n  1 and t h e  f o l l o w i n g  added a s  s u b - s e c t i o n  2: 

"Th i s  s e c t i o n  d o e s  n o t  a p p l y  where t h e  e x p e n d i t u r e  o f  p u b l i c  
money i s  c o n f i n e d  t o  e x p e n d i t u r e  i n  r e s p e c t  o f  snow p l o u g h i n g  and 
i c e  c o n t r o l  o r  e i t h e r  o f  them." 

T h i s  s e c t i o n ,  a t  t h a t  t i m e  s e c t i o n  6 of t h e  Highway A c t ,  was a g a i n  amended 
i n  1972 t o  expand t h e  e x c e p t i o n s  t o  t h e  a p p l i c a b i l i t y  of  t h e  s e c t i o n .  
Thus s u b - s e c t i o n  2 of s e c t i o n  6 was amended t o  r e a d  a s  f o l l o w s :  

"This  s e c t i o n  d o e s  n o t  a p p l y  where 

( a )  t h e  e x p e n d i t u r e  o f  p u b l i c  money i s  c o n f i n e d  t o  e x p e n d i t u r e  
i n  r e s p e c t  of  snow p lough ing  o r  i c e  c o n t r o l ;  or 

( b )  a t r a v e l l e d  road  forms p a r t  o f  a n  e x i s t i n g  r a i l w a y  
r ight-of-way and was, a t  t h e  t i m e  p u b l i c  money was expended 
o n  i t ,  owned by t h e  crown, a crown c o r p o r a t i o n  o r  agency ,  o r  
formed p a r t  of a r a i l w a y  right-of-way." 

The s e c t i o n  a s  i t  r e a d s  today  i s  found i n  t h e  Highway Ac t ,  c h a p t e r  167, 
R.S.B.C. 1979. I t  s t a t e s  a s  f o l l o w s :  

"4. 
road  t h a t  h a s  n o t  b e f o r e  t h e n  been  e s t a b l i s h e d  by n o t i c e  i n  t h e  
G a z e t t e  o r  o t h e r w i s e  d e d i c a t e d  t o  p u b l i c  u s e  by a p l a n  d e p o s i t e d  
i n  t h e  Land T i t l e  O f f i c e  f o r  t h e  d i s t r i c t  i n  which t h e  road i s  
s i t u a t e d ,  t h a t  t r a v e l l e d  road i s  deemed and i s  d e c l a r e d  t o  be  a 
p u b l i c  highway. 

( 1 )  Where p u b l i c  money h a s  b e e n  expended o n  a t r a v e l l e d  

( 2 )  T h i s  s e c t i o n  d o e s  n o t  a p p l y  where 

( a )  t h e  e x p e n d i t u r e  o f  p u b l i c  money i s  c o n f i n e d  t o  
e x p e n d i t u r e  f o r  snow p lough ing  o r  i c e  c o n t r o l ;  o r  

( b )  a t r a v e l l e d  r o a d  forms p a r t  of a n  e x i s t i n g  r a i l w a y  
r ight-of-way and was, a t  t h e  t i m e  p u b l i c  money w a s  expended 
o n  i t  owned by t h e  crown, a crown c o r p o r a t i o n  o r  agency ,  o r  
formed p a r t  o f  a r a i l w a y  right-of-way." 
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S i n c e  two p e r s o n s  r e a d i n g  a s t a t u t o r y  p r o v i s i o n  c a n  o f t e n  f i n d  d i f f e r e n t  
meanings i n  t h e  same p r o v i s i o n ,  i t  h a s  f a l l e n  upon t h e  c o u r t s  i n  o u r  
s o c i e t y  t o  i n t e r p r e t  s t a t u t e s  f o r  us .  S e c t i o n  4 h a s  been a t  i s s u e  i n  a 
number of c a s e s  b e f o r e  t h e  C o u r t s  o f  B r i t i s h  Columbia and t h e r e f o r e  h a s  
been s u b j e c t  t o  j u d i c i a l  i n t e r p r e t a t i o n .  

The f i r s t  c a s e ,  S a a n i c h  v. McFadden, (19231 1 D.L.R. 1170, was h e a r d  
b e f o r e  t h e  B r i t i s h  Columbia Supreme C o u r t ,  and s u b s e q u e n t l y  a f f i r m e d  on 
a p p e a l  t o  t h e  B r i t i s h  Columbia Cour t  o f  Appeal. 

R e g r e t f u l l y ,  t h e  Reasons for Judgment i n  e i t h e r  c o u r t  d o  n o t  t e l l  us i n  
what form p u b l i c  money w a s  expended on t h e  road i n  q u e s t i o n .  R a t h e r ,  t h e  
c o u r t  merely s t a t e s  as  f o l l o w s :  

"It i s  n o t  e s t a b l i s h e d  by t h e  e v i d e n c e  t h a t  p u b l i c  money was 
expended on t h i s  s p e c i f i c  s e c t i o n  o f  t h e  road p r i o r  t o  A p r i l  8, 
1905, bu t  i t  i s  e s t a b l i s h e d ,  i n  my o p i n i o n ,  t h a t  t h e r e  was a 
t r a v e l l e d  road  from t h e  Old West S a a n i c h  Road t o  t h e  East  S a a n i c h  
Road o f  which t h i s  s e c t i o n  was a p a r t  long p r i o r  t o  t h a t  d a t e  and 
t h a t  p u b l i c  money was expended o n  v a r i o u s  p o r t i o n s  of  such  road 
b o t h  o n  s e c t i o n  57 and f u r t h e r  t o  t h e  east .  T h i s ,  I h o l d ,  makes 
t h i s  s e c t i o n  a p u b l i c  highway u n d e r  s e c t i o n  6 o f  t h e  Highway Act ,  
R.S.B.C. 1911, c h a p t e r  99. 

"I f i n d  t h a t  b a r s  were, a t  t i m e s ,  p l a c e d  a c r o s s  t h e  road  of  which 
t h i s  s e c t i o n  formed p a r t  . . . b u t  t h a t  i t  i s  n o t  proven  by whom 
or f o r  what purpose  such b a r s  were e r e c t e d .  "This  f a c t ,  of 
i t s e l f ,  d o e s  n o t  conclude  t h e  q u e s t i o n  o f  highway or no highway 
even when s e c t i o n  6 of  t h e  Highway Act does  n o t  apply .  . . 11 

I1 I n  my o p i n i o n ,  however,  s e c t i o n  6 o f  t h e  Highway Act i s  on t h e  
e v i d e n c e  d e c i s i v e l y  i n  f a v o u r  o f  t h e  p l a i n t i f f  i n  t h i s  i s s u e ,  as 
t h a t  s e c t i o n  makes no p r o v i s i o n  f o r  exempting r o a d s  t h a t  
o t h e r w i s e  f a l l  w i t h i n  i t s  ambi t  because  owners have e r e c t e d  b a r s  
which from t i m e  t o  t i m e  were a c t u a l l y  se t  up  a c r o s s  s u c h  roads." 

The n e x t  case which I have been a b l e  t o  d i s c o v e r ,  i n  c h r o n o l o g i c a l  o r d e r ,  
i s  s t y l e d  Schaub v. Q u a l i t y  Spruce  Mills L t d . ,  heard  in S m i t h e r s  by Mr. 
J u s t i c e  Harvey of  t h e  County Court  o f  B r i t i s h  Columbia on  November 8, 
1963. The l e a r n e d  Judge se t  o u t  a l l  o f  t h e  f a c t s  upon which h e  based h i s .  
d e c i s i o n ,  and p r o v i d e d  h i s  r e a s o n s  i n  d e t a i l .  

Mr. Schaub had purchased  a q u a r t e r  s e c t i o n  o f  l a n d  t h a t  l a y  r o u g h l y  one 
and a h a l f  m i l e s  n o r t h  o f  Highway 16. Access was g a i n e d  t o  t h e  land  by a 
v e r y  poor farm road which l e f t  Highway 1 6 ,  t r a v e l l e d  through t h e  l a n d ,  and 
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c o n t i n u e d  on f o r  a few miles t o  t h e  t i m b e r - l e a s e  area o f  Q u a l i t y  Spruce  
Mills. The road  was a p p a r e n t l y  p a s s a b l e  o n l y  by four-wheel  d r i v e  v e h i c l e s  
d u r i n g  t h e  w e t  s e a s o n ,  and t h i s  was t h e  way Schaub wished t o  r e t a i n  i t  i n  
o r d e r  t o  p r e s e r v e  h i s  p r i v a c y .  However, i n  l a t e  '62,  Q u a l i t y  S p r u c e  Mills 
r e c o n s t r u c t e d  t h e  road  and b rough t  i t  u p  t o  t h e  s t a n d a r d  o f  a f i r s t - c l a s s  
g r a v e l l e d  highway. Schaub sued  f o r  t r e s p a s s .  

The c o u r t  f i r s t  su rveyed  t h e  q u e s t i o n  o f  w h e t h e r  or n o t  t h e  r o a d  on 
Schaub ' s  p r o p e r t y  had been  exc luded  from t h e  crown g r a n t ,  u n d e r  t h e  
p r o v i s o  t h a t  " a l l  t r a v e l l e d  s t r ee t s ,  r o a d ,  t r a i l s  and o t h e r  highways . . . 
s h a l l  be e x c e p t e d  from t h i s  g r a n t " .  The c o u r t  conc luded  t h a t  s i n c e  t h e  
road a t  t h a t  t i m e  o n l y  went p a r t  way i n t o  S c h a u b ' s  p r o p e r t y ,  i t  c o u l d  n o t  
be c a l l e d  a " t r a v e l l e d "  r o a d ,  and t h e r e f o r e  was n o t  e x c e p t e d  from t h e  
crown g r a n t .  

I n  t h e  y e a r s  p r i o r  t o  1951, i t  a p p e a r s  t h a t  t h e  r o a d  r u n n i n g  n o r t h  t o  
abou t  t h e  m i d d l e  o f  Schaub ' s  p r o p e r t y ,  was ex tended  i n  a n  e a s t e r l y  
d i r e c t i o n  a b o u t  a m i l e  and a h a l f .  Consequen t ly ,  t h e  road n o r t h e r l y  i n t o  
S c h a u b ' s  p r o p e r t y  f rom Highway 1 6 ,  c o n t i n u i n g  e a s t e r l y  a m i l e  and  a h a l f ,  
was i d e n t i f i e d  as  No. 70 - Jarman Road by t h e  Department  of Highways and 
was b e l i e v e d  by t h e  Department o f  Highways t o  be a p u b l i c  road .  The 
e v i d e n c e  of  t h e  D i s t r i c t  S u p e r i n t e n d e n t  and t h e  area road  foreman was 
s u f f i c i e n t  t o  c o n v i n c e  H i s  Honour t h a t  p u b l i c  f u n d s  had b e e n  l a w f u l l y  used  
f o r  t h e  ma in tenance  o f  t h a t  road  s i n c e  1953. The c o u r t  a l s o  found t h a t  
" t h e  p u b l i c  had a c c e s s  t o  and d i d  i n  f a c t  t r a v e l  upon t h i s  r o a d  t o  a n  
e x t e n t  j u s t i f y i n g  i t s  d e s i g n a t i o n  a s  a ' t r a v e l l e d '  road  as t h a t  term is 
used i n  s e c t i o n  6 [now s e c t i o n  41 o f  t h e  Highway Act". The c o u r t  
t h e r e f o r e  conc luded  t h a t  No. 70 - Jarman Road was a p u b l i c  road  p u r s u a n t  
t o  s e c t i o n  6 o f  t h e  Highway Act. 

The c o u r t  went o n  t o  c o n s i d e r  whe the r  t h e  r e m a i n d e r  o f  t h e  road on 
Schaub ' s  p r o p e r t y  which went n o r t h e r l y  i n t o  Q u a l i t y  S p r u c e  Mills' p r o p e r t y  
was a p u b l i c  road .  T h e  c o u r t  d i s c u s s e d  t h e  e v i d e n c e  a s  f o l l o w s :  

"An a t t e m p t  was made t o  show t h a t  p u b l i c  money had b e e n  expended 
on t h e  road  . . . . A t  most a Department o f  Highways snow 
p lough  o p e r a t e d  t h e r e  between t h e  La r son  t u r n - o f f  and t h e  c a b i n  
on o n e  or two o c c a s i o n s ,  b u t  t h i s  was done as  a f a v o u r  t o  Wilson 
and i n  r e t u r n  f o r  f a v o u r s  ex tended  by him t o  t h e  o p e r a t o r  i n  
s u p p l y i n g  him w i t h  h o t  c o f f e e  and h e l p i n g  t o  e x t r i c a t e  t h e  snow 
p lough  when i t  became s t u c k  o n  No. 70 - Jarman Road. T h i s  i s  n o t  
t h e  e x p e n d i t u r e  o f  p u b l i c  money o n  a t r a v e l l e d  road.  To t h e  
e x t e n t  t h a t  p u b l i c  money was i n v o l v e d  it  was n e i t h e r  a u t h o r i z e d  
n o r  l a w f u l l y  s p e n t ;  n o r  was t h e  road a t r a v e l l e d  road i n  t h e  
s e n s e  o f  used by t h e  g e n e r a l  p u b l i c  w i t h  t h e  e x p r e s s e d  o r  imp l i ed  
c o n s e n t  o f  t h e  l and lo rd . "  

The c o u r t  conc luded  t h a t  t h i s  p a r t  of t h e  road  was a p r i v a t e  road .  
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The n e x t  case was h e a r d  i n  Mav o f  1972 and was s t v l e d  Sans S o u c i  E s t a t e s  * ~~~ ~- 

Ltd.  v. Sunny Harbour  E s t a t e s  Ltd.  e t  a l .  The road i n  d i s p u t e  h e r e ,  known 
as  t h e  Evans T r a i l ,  was found by M r .  J u s t i c e  Munroe o f  t h e  Supreme Cour t  
o f  B r i t i s h  Columbia, t o  be a "seldom used narrow f o o t p a t h  t h r o u g h  t h e  
bush, o b l i t e r a t e d  and n o n - d i s c e r n a b l e  i n  s e v e r a l  places" .  

M r .  J u s t i c e  Munroe made t h e  f o l l o w i n g  comments: 

" I f  t h e  p l a i n t i f f  is t o  succeed  i n  t h i s  a c t i o n ,  i t  must p r o v e  t h e  
l o c a t i o n  o n  t h e  ground o f  t h e  Evans T r a i l  and t h a t  i t  i s  a 
p r i v a t e  " t r a v e l l e d  road" upon which p u b l i c  money h a s  been  
expended, t o  t h e  knowledge and w i t h  t h e  a c q u i e s c e n c e  o f  t h e  
d e f e n d e n t s  o r  t h e i r  p r e d e c e s s o r s  i n  t i t l e .  Upon t h e  e v i d e n c e  I 
am s a t i s f i e d  t h a t  v e r y  modest sums of p u b l i c  money were expended 
by t h e  Department o f  Highways o n  i n f r e q u e n t  o c c a s i o n s  from t i m e  
t o  t i m e  d u r i n g  t h e  p e r i o d  1931 t o  1956 t o  employ l a b o u r e r s  who 
used h a t c h e t s  t o  c l e a r  b r u s h  and  t o  c u t  down overhanging  b r a n c h e s  
( p e r h a p s  o n l y  o n  t h e  v a c a n t  crown l a n d )  b u t  i n  view of  t h e  vague 
and c o n f l i c t i n g  e v i d e n c e  I a m  n o t  s a t i s f i e d  t h a t  t h e  l o c a t i o n  of  
t h e  Evans T r a i l  t h r o u g h  D i s t r i c t  L o t  4551 h a s  e v e r  been 
de termined  o r  is now c a p a b l e  o f  b e i n g  de termined  w i t h  any 
s u f f i c i e n t  d e g r e e  o f  p r e c i s i o n ,  n o r  a m  I s a t i s f i e d  t h a t  t h e  
owners of D i s t r i c t  Lot  4551 ( p r e s e n t  o r  p a s t )  e v e r  knew of o r  
consented  t o  any s u c h  work b e i n g  performed upon s a i d  p r o p e r t y ,  
nor  am I s a t i s f i e d  t h a t  t h e  t r a i l  e v e r  was o r  i s  now a t r a v e l l e d  
road .It 

The c o u r t  concluded  t h a t  t h e  Evans T r a i l  was n o t  a p u b l i c  t r a i l  on  a l l  
t h r e e  grounds.  F i r s t ,  t h e r e  w a s  i n s u f f i c i e n t  e v i d e n c e  t o  d e t e r m i n e  t h e  
p r e c i s e  l o c a t i o n  o f  t h e  t r a i l .  Second, t h e  c o u r t  s t a t e d  a s  f o l l o w s :  

" I n  t h e  a b s e n c e  o f  proof t h a t  any work which may have been 
performed by t h e  Department o f  Highways on  s a i d  l o t  was done w i t h  
t h e  knowledge and a c q u i e s c e n c e  o f  t h e  t h e n  owners,  t h e  
p l a i n t i f f ' s  c l a i m  h e r e i n  c a n n o t  succeed:  Campbell v. Pond (1915)  
44 N.B.R. 357 a t  367 . . . . II 

T h i r d ,  h i s  L o r d s h i p  concluded  t h a t  t h e  Evans T r a i l  was "not now a 
' t r a v e l l e d  r o a d '  because  i t  n e v e r  w a s  a n  open way or p u b l i c  p a s s a g e  f o r  
v e h i c l e s ,  p e r s o n s  and a n i m a l s  and was n o t  used w i t h  t h e  c o n s e n t ,  e x p r e s s e d  
o r  impl ied ,  of t h e  owners t o  a n  e x t e n t  j u s t i f y i n g  i t s  d e s i g n a t i o n  as a 
' t r a v e l l e d  r o a d '  as  t h a t  t e r m  i s  u s e d  i n  t h e  Highways Act:  
Q u a l i t y  Spruce  M i l l s  Ltd." 

Schaub v. 
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The n e x t  case,  P i m e n t e l  w .  Van w a s  h e a r d  i n  1975 i n  t h e  Supreme Court  of 
B r i t i s h  Columbia,  and was s u b s e q u e n t l y  a f f i r m e d  i n  1977 on a p p e a l  t o  t h e  
B r i t i s h  Columbia Cour t  o f  Appeal.  
n o r t h  a l o n g  t h e  ea s t  s i d e  o f  A d a s  Lake, a c r o s s  t h e  P i m e n t e l  p r o p e r t y ,  and 
i n t o  t h e  p r o p e r t y  owned by Shuswap Beach Estates  ( t h e  Vans).  The c o u r t  
n o t e d  t h a t  t h e  road  was c o n s t r u c t e d  by some o f  t h e  e a r l y  se t t le rs  i n  t h e  
a r e a ,  u s i n g  p r i v a t e  monies ,  i n  o r d e r  t o  p r o v i d e  a c c e s s  t o  t h e i r  
p r o p e r t i e s .  The Vans had been a d v i s e d  by t h e  Department  o f  Highways t h a t  
t h e  road was a p u b l i c  highway, p u r s u a n t  t o  s e c t i o n  6 (now s e c t i o n  41, b u t  
when t h e  Vans a t t e m p t e d  t o  u s e  i t ,  t h e  P i m e n t e l s  sued  f o r  t r e s p a s s ,  
a l l e g i n g  t h a t  t h e  road  a c r o s s  t h e i r  p r o p e r t y  was a p r i v a t e  r o a d .  T h i s  w a s  
t h e  i s s u e  t h a t  f a c e d  t h e  c o u r t .  

The road  a t  i s s u e  i n  t h i s  case r a n  

The c o u r t  f i r s t  c o n s i d e r e d  w h e t h e r  o r  n o t  t h e  road  was a p u b l i c  road 
p u r s u a n t  t o  a f e d e r a l  s t a t u t e ,  and r e g u l a t i o n s  e n a c t e d  t h e r e u n d e r .  The 
c o u r t  conc luded  t h a t  t h e s e  p r o v i s i o n s  d i d  n o t  c r e a t e  a p u b l i c  road. The 
p l a i n t i f f s  n e x t  a r g u e d  t h a t  the  road  a c r o s s  t h e  P i m e n t e l  p r o p e r t y  was a 
p u b l i c  road  because  t h e  road had been d e d i c a t e d  as  a p u b l i c  way by 
i m p l i c a t i o n .  The c o u r t  found t h a t  u s e  o f  t h e  r o a d  had been  p e r m i t t e d  o n l y  
as  a n  accommodation t o  n e i g h b o u r s ,  and c o u l d  n o t  be c o n s t r u e d  a s  a n  
i n t e n t i o n  t o  d e d i c a t e  i t  t o  p u b l i c  u se .  

The c o u r t  n e x t  c o n s i d e r e d  w h e t h e r  t h e  road  was a p u b l i c  road  p u r s u a n t  t o  
s e c t i o n  6 (now s e c t i o n  4 )  of  t h e  Highway A c t .  Ev idence  was l e d  t h a t  some 
of t h e  p r e v i o u s  owners o f  b o t h  p r o p e r t i e s  had worked t h e i r  t a x e s  
o f f , d u r i n g  t h e  D e p r e s s i o n ,  o n  t h i s  road .  The c o u r t  found t h a t  t h e  
e v i d e n c e  c o n c e r n i n g  b o t h  t h e  amount of work and t h e  amount of t a x e s  
i n v o l v e d  was v e r y  i m p r e c i s e  and  t h a t  t h e r e  were n o  r e c o r d s ,  n o r  was it 
c l e a r  a s  t o  which p a r t i c u l a r  t r a i l  o n  which t h e  work was done. The c o u r t  
s t a t e d  a s  f o l l o w s :  

"It would a p p e a r  t o  m e  t o  be  a s i n g u l a r  r e s u l t  i f  a l o c a l  road  
foreman i n  such  a d e s u l t o r y  f a s h i o n  and i n  t h e  c i r c u m s t a n c e s  
h e r e ,  c o u l d  p e r m i t  p e r s o n s  t o  d o  work o n  t h e i r  own and 
immedia t e ly  n e i g h b o u r i n g  p r o p e r t i e s  for t h e i r  own b e n e f i t  o n l y  
w i t h  no, or no p r o p e r ,  r e c o r d s  b e i n g  k e p t  f o r  t h e  p u r p o s e s  o f  t h e  
Highway A c t ,  and t h e r e b y  make a r o a d  o r  t r a i l  p u b l i c .  
becomes p u b l i c ,  i t  becomes p u b l i c  f o r  a l l  p e r s o n s  i n c l u d i n g  t h e .  
crown and f o r  a l l  p u r p o s e s  i n c l u d i n g ,  o f  c o u r s e ,  such  
r e s p o n s i b i l i t y  a s  may g o  w i t h  t h a t  s t a t u s  u n d e r  t h e  Highway A c t  
o r  o t h e r w i s e .  I would n o t  s o  i n t e r p r e t  s e c t i o n  6." 

I f  it 

The c o u r t  conc luded  t h a t  t h e  e v i d e n c e  "does n o t  show a n  e x p e n d i t u r e  of 
p u b l i c  money a s  c o n t e m p l a t e d  w i t h i n  s e c t i o n  6 wh icheve r  wording one  h a s  
r e g a r d  t o ,  i n c l u d i n g  t h e  c u r r e n t  s e c t i o n  6".  

. 
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The c o u r t  went o n  t o  c o n s i d e r  whe the r  or n o t  t h e  r o a d  c o u l d  be  s a i d  to 
have been a " t r a v e l l e d  road". H i s  L o r d s h i p  s t a t e d  a s  f o l l o w s :  

" T r a v e l l e d  c o n v e y s  t h e  n o t i o n  o f  b e i n g  f r e q u e n t e d  by t r a v e l l e r s .  
These t r a i l s  and s u c h  a s m a l l  p o r t i o n  t h e r e o f  as might  be  
r e g a r d e d  as a r o a d  were n o t  t h a t  i n  a n y  r e a l  s e n s e .  I f  u s e d  t o  
any e x t e n t  a t  a l l  a t  t h a t  t i m e  t h e y  were used a s  a means o f  
i n g r e s s  and egress  f o r  t h e  few p e o p l e  l i v i n g  t h e r e  and t h e i r  few 
v i s i t o r s ,  o r  by a few n a t i v e  and o t h e r  p e o p l e  a t  such  t imes  a s  
t h e  h u n t i n g  s e a s o n .  . . . Even i f  o n e  were t o  c o n c l u d e  t h a t  
t h e r e  w a s  h e r e  a n  e x p e n d i t u r e  o f  p u b l i c  money w i t h i n  t h e  
c o n t e m p l a t i o n  of t h e  s e c t i o n  (which I d o  n o t )  i t  w a s  n o t  expended 
on t r a v e  1 l e d  r o a d  ' .'I 

The c o u r t  g r a n t e d  a d e c l a r a t i o n  t o  t h e  P i m e n t e l s  t h a t  t h e  road  a c r o s s  
t h e i r  p r o p e r t y  was a p r i v a t e  road.  I n  a l e n g t h y  d e c i s i o n  by S e a t o n ,  J.A. ,  
t h e  Court of Appeal  r ev iewed  e a c h  o f  t h e  t r i a l  j u d g e ' s  f i n d i n g s  and 
a f f i r m e d  them. 

The remaining t w o  cases which I have  d i s c o v e r e d  c o n c e r n i n g  s e c t i o n  4 of 
t h e  Highway A c t ,  a r e  b o t h  d e c i s i o n s  o f  l ower  c o u r t s ,  and ,  w i t h  r e s p e c t ,  
are no t  p a r t i c u l a r l y  h e l p f u l  i n  f u r t h e r  c l a r i f y i n g  t h e  p r o p e r  
i n t e r p r e t a t i o n  of s e c t i o n  4 .  

The f i r s t  case w a s  a 1979 d e c i s i o n  o f  t h e  County Cour t  i n  Kelowna and was 
s t y l e d  E l  Rancho Vis ta  Farms Ltd.  v. Nunweiler  Development C o r p o r a t i o n .  
I n  t h i s  c a s e ,  t h e  road  i n  q u e s t i o n  w a s  a s h o r t  s e c t i o n  of road i n  t h e  
V i l l a g e  o f  O l i v e r .  The f o r m e r  Works S u p e r i n t e n d e n t  f o r  t h e  V i l l a g e  of  
O l i v e r  t e s t i f i e d  t h a t  t h e  road  was u s e d  r e g u l a r l y  by t h e  p u b l i c ,  and t h a t  
i t  had been r e g u l a r l y  m a i n t a i n e d  by t h e  V i l l a g e .  
e x p e n d i t u r e  o f  p u b l i c  mon ies ,  t h e  Works S u p e r i n t e n d e n t  t e s t i f i e d  t h a t  i t  
had been ploughed o n c e  and  was r e g u l a r l y  i n s p e c t e d  f o r  "any p o t  h o l e s  and 
t h e  l i k e s " .  L a t e r  i n  h i s  e v i d e n c e ,  t h e  Works S u p e r i n t e n d e n t  s t a t e d  t h a t  
t h e  o n l y  ma in tenance  r e q u i r e d  was " j u s t  a t r i p  down t h e r e  o c c a s i o n a l l y  t o  
k i c k  some r o c k s  o r  s t i c k s  o f f  it". 

With r e s p e c t  t o  t h e  

I n  a s h o r t  o r a l  judgment ,  t h e  c o u r t  s t a t e d  a s  f o l l o w s :  

"It i s  c l ea r  i n  my view from t h e  e v i d e n c e  of M r .  M u i r  t h a t  p u b l i c  
monies had b e e n  expended o n  t h e  r o a d  i n v o l v e d  h e r e ,  n o t  j u s t  i n  
snow remova l ,  b u t  i n  g e n e r a l  ma in tenance  as r e q u i r e d .  

I 1  " S e c t i o n  6 o f  t h e  Highways A c t  i n  my o p i n i o n  a p p l i e s  . . . . 
The f i n a l  c a s e  w a s  h e a r d  i n  J a n u a r y  o f  1980 by t h e  Smal l  Claims D i v i s i o n  
of  t h e  P r o v i n c i a l  Cour t  o f  B r i t i s h  Columbia i n  Inve rmere ,  and w a s  s t y l e d  
Pender  v. Green. I n  t h i s  c a s e  t h e  p l a i n t i f f  a l l e g e d  t h a t  t h e  d e f e n d a n t ,  
a n  employee of t h e  Department  of Highways, t r e s p a s s e d  on h i s  p r o p e r t y  by 
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removing a g a t e  b l o c k i n g  t h e  road  i n  q u e s t i o n .  I n  a s h o r t  w r i t t e n  
judgment ,  H i s  Honour s t a t e d  a s  f o l l o w s :  

"Although E x h i b i t  10, a p u b l i c  works r e p o r t  f o r  1912-1913 shows 
a n  e x p e n d i t u r e  o f  $4,524.37,  I a g r e e  w i t h  t h e  p l a i n t i f f ' s  
s u b m i s s i o n  t h a t  t h e r e  i s  no  e v i d e n c e  e s t a b l i s h i n g  t h a t  t h i s  money 
w a s  s p e n t  a t  t h e  s o u t h e r l y  end o f  t h e  l a k e  and no e v i d e n c e  t o  
show t h a t  i t  was s p e n t  o n  t h e  r o a d  i n  q u e s t i o n .  

"The e x p e n d i t u r e  men t ioned  above as  s t a t e d  c a n n o t  be a t t r i b u t e d  
t o  G r a i n g e r  Road. 

" I n  t h e  p u b l i c  works r e p o r t  o f  1919-1920, t h e r e  is n o t e d  an 
e x p e n d i t u r e  of $18.00 o n  G r a i n g e r  Road; however ,  t h e r e  is no 
e x p l a n a t i o n  o f  what t h i s  sum o f  money w a s  u s e d  f o r ;  i t  c o u l d  
e a s i l y  h a v e  b e e n  s p e n t  f o r  snow removal  o r  i c e  c o n t r o l ,  and  t h a t  
b e i n g  exempt u n d e r  s e c t i o n  6 ( 2 ) ( a )  o f  t h e  Highway Ac t  c a n n o t ,  i n  
t h e  a b s e n c e  of any  p roof  of a c t u a l  work done  o n  t h e  r o a d  as 
c o n t e m p l a t e d  by s e c t i o n  6 ( 1 )  be used  t o  s u p p o r t  t h e  d e f e n d e n t ' s  
a r g u a x n t .  

"I c o u l d  n o t  see i n  a n y  of  t h e  e v i d e n c e  any  p r o o f  a t  a l l  t h a t  t h e  
Depar tmen t  o f  Highways had expended s u c h  mon ies  o n  t h i s  road  as 
t o  b r i n g  i t  u n d e r  s e c t i o n  6(1) o f  t h e  Highways A c t , "  

I t  may be  r e c a l l e d  t h a t  s e c t i o n  6 ( 2 ) ( a )  o f  t h e  Highway A c t ,  r e f e r r e d  t o  by 
His Honour, was e n a c t e d  i n  1968. The c o u r t  c o n c l u d e d  t h a t  t h e  road  i n  
d i s p u t e  was a p r i v a t e  road .  

B. S u m a m  of J u d i c i a l  I n t e r p r e t a t i o n  o f  S e c t i o n  4 

A s  h a s  b e e n  s e e n  f r o m  t h e  above r e v i e w  o f  t h e  c a s e s  c o n s i d e r e d  by the  
C o u r t s  i n  wh ich  s e c t i o n  4 w a s  a t  i s s u e ,  t h e  C o u r t s  h a v e  t h r o u g h o u t  t h e s e  
c a s e s  d e v e l o p e d  a j u d i c i a l  i n t e r p r e t a t i o n  o f  s e c t i o n  4. Below, I have  s e t  
o u t  e a c h  p a r t  o f  s e c t i o n  4 ,  and have  a f t e r  s e t t i n g  o u t  e a c h  p a r t ,  
summarized t h e  C o u r t s '  i n t e r p r e t a t i o n .  

"4. (1) WHERE PUBLIC MONEY HAS BEEN EXPENDED . . . 
F i r s t l y ,  t h e  e x p e n d i t u r e  o f  PUBLIC MONEY must be  a u t h o r i z e d  
and  l a w f u l l y  s p e n t ;  t h e  work i n v o l v e d  c a n n o t  m e r e l y  h a v e  
b e e n  done  i n  r e t u r n  f o r  f a v o u r s  t o  t h e  p u b l i c  employee d o i n g  
t h e  work: Schaub v .  Q u a l i t y  S p r u c e  Mills. S e c t i o n  4 d o e s  
n o t  a p p l y  where t h e  e v i d e n c e  of t h e  e x p e n d i t u r e  o f  p u b l i c  . 

money i s  i m p r e c i s e  and t h e r e  a r e  no r e c o r d s  o f  s u c h  
e x p e n d i t u r e s  OR i t  i s  n o t  c l e a r  a s  t o  which road  the  money 
was s p e n t  on :  Pirnentel  v. Van. - 



-12- 

Secondly ,  t h e  e x p e n d i t u r e  of PUBLIC MONEY must h a v e  been  
done w i t h  t h e  c o n s e n t ,  or t h e  knowledge and a c q u i e s c e n c e ,  of 
t he  owner of t h e  p r o p e r t y :  Schaub v. Q u a l i t y  S p r u c e  Mills, 
Sans  S o u c i  E s t a t e s  v. Sunnv Harbour  E s t a t e s .  C a m o b d b .  , 

ON A TRAVELLED ROAD . . 
4 7  . L b 3  

F i r s t l y ,  a TRAVELLED r o a d  i s  a road  which, a t  t h e  t i m e  of 

p u b l i c  w i t h  t h e  e x p r e s s e d  or i m p l i e d  c o n s e n t c o f ; t h e  
landowner:  Schaub v. Q u a l i t y  S p r u c e  Mills.) 'Th'e'.road c a n n o t  
have been  m e r e l y  u s e d  to p r o v i d e  a c c e s s  t o  nearby  r e s i d e n t s ,  
b u t  r a t h e r  must h a v e  b e e n  a " p u b l i c  passage"  and u s e d  by t h e  
p u b l i c  i n  g e n e r a l :  P i m e n t e l  v. Van; i t  d o e s  n o t  m a t t e r  
however t h a t  b a r s  may h a v e  b e e n  p l a c e d  a c r o s s  t h e  road  a t  
v a r i o u s  t i m e s :  S a a n i c h  V. McFadden. 

t h e  e x p e n d i t u r e  of p u b l i c  money, w a s  u s e d  by t h e  g e n e r a l ,  ;o -0 
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Secondly ,  a t r a v e l l e d  ROAD must  b e  a "road" and n o t  m e r e l y  a 
" t r a i l " :  P i m e n t e l  v. Van; a n d  i t  must  be p o s s i b l e  t o  
d e t e r m i n e  i t s  p r e c i s e  l o c a t i o n  o n  t h e  ground:  S a n s  S o u c i  
E s t a t e s  v. Sunnv H a r b o u r  Estates .  

THAT HAS NOT BEFORE THEN BEEN ESTABLISHED BY NOTICE I N  THE 
GAZETTE OR OTHERWISE DEDICATED TO PUBLIC USE BY A PLAN DEPOSITED 
I N  THE LAND TITLE OFFICE FOR THE DISTRICT I N  WHICH THE ROAD I S  
SUTUATED, . . . 

T h i s  p h r a s e  a p p e a r s  t o  b e  r e l a t i v e l y  s t r a i g h t - f o r w a r d ,  and I 
have  b e e n  u n a b l e  t o  f i n d  a n y  j u d i c i a l  i n t e r p r e t a t i o n  o f  it. 

THAT TRAVELLED ROAD IS DEEMED AND I S  DECLARED TO BE A PUBLIC 
HIGHWAY. 

This p h r a s e  a l so  a p p e a r s  t o  be r e l a t i v e l y  s t r a i g h t - f o r w a r d ,  
and  I have b e e n  u n a b l e  t o  f i n d  a n y  j u d i c i a l  i n t e r p r e t a t i o n  
of i t .  1 would s a y  however  t h a t  t h i s  p h r a s e  p r o v i d e s  t h a t  
any  road which f i t s  w i t h i n  t h e  j u d i c i a l  i n t e r p r e t a t i o n  o f  
s e c t i o n  4 i s  a u t o m a t i c a l l y ,  by f o r c e  of law, a p u b l i c  road.  
N e i t h e r  t h e  M i n i s t r y ,  n o r  a n y  p e r s o n ,  h a s  any d i s c r e t i o n  a s  
t o  w h e t h e r  a road  is ,  or i s  n o t ,  a p u b l i c  road u n d e r  s e c t i o n  
4. 

THE GROUNDS UPON WHICH I MAY MAKE RECOMMENDATIONS 

The t h r e e  c a s e s  which I h a v e  p r e v i o u s l y  o u t l i n e d  r a i s e  major  i s s u e s  
c o n c e r n i n g  t h e  e x p r o p r i a t i o n  of p r i v a t e  p r o p e r t y  by government 
a u t h o r i t i e s .  S e c t i o n  4 o f  t h e  Highway A c t  i s ,  of c o u r s e ,  a form o f  
e x p r o p r i a t i o n  i n  t h a t  by v i r t u e  of the e x p e n d i t u r e  of publ ic 'money on a 
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t r a v e l l e d  p r i v a t e  r o a d ,  t h e  ownersh ip  of t h e  road  immedia t e ly  t r a n s f e r r e d  
t o  t h e  Crown. I d i s c u s s  t h e s e  i s s u e s  i n  P a r t  B of t h i s  s e c t i o n  below; i n  
P a r t  A ,  I d i s c u s s  t h e  c a s e s  o f  t h e  t h r e e  c o m p l a i n a n t s .  

A. The Cases  o f  Mssrs. Smi th .  Newton and FaruD 

I n  e a c h  o f  t h e  t h r e e  c a s e s  which I h a v e  i n v e s t i g a t e d ,  o f f i c i a l s  of the 
M i n i s t r y  s t a t e d  a n  o p i n i o n  as  t o  w h e t h e r  o r  n o t  t h e  r o a d  i n  q u e s t i o n  was a 
p u b l i c  road .  These  o p i n i o n s  have r e s u l t e d  i n  s e r i o u s  consequences  f o r  t h e  
c o m p l a i n a n t  s . 
I n  M r .  S m i t h ' s  c a s e ,  t h e  M i n i s t r y  a s s e r t e d  t h a t  t h e  road  t h r o u g h  h i e  
p r o p e r t y  w a s  a s e c t i o n  4 r o a d ,  and  c o n s e q u e n t l y  r e f u s e d  t o  pay 
compensa t ion  f o r  t h e  road o r  f o r  s e v e r a n c e  damages a t  t h e  t i m e  of 
a c q u i r i n g  a s i x t y - s i x  f o o t  r ight-of-way. 

I n  M r .  Newton's case,  t h e  M i n i s t r y  a s s e r t e d  t h a t  t h e  road  t h r o u g h  h i s  
p r o p e r t y  w a s  a s e c t i o n  4 r o a d ,  and  Mr. Newton i s  l e f t  w i t h  a permanent 
road  t h r o u g h  h i s  p r o p e r t y ,  f o r  which h e  h a s  n o t  r e c e i v e d  compensa t ion ,  and 
which i s  c o n t r a r y  t o  h i s  u n d e r s t a n d i n g  t h a t  t h e  r o a d  w a s  t empora ry  o n l y  
and w a s  t o  be moved o n  t o  t h e  p u b l i c  right-of-way a s  soon  as p o s s i b l e .  

I n  M r .  F a r u p ' s  case,  t h e  Approving O f f i c e r  conc luded  t h a t  Mountain Road 
was n o t  a s e c t i o n  4 road  w i t h  t h e  r e s u l t  t h a t  M r .  F a r u p  i s  p r e v e n t e d  from 
s u b d i v i d i n g  h i s  p r o p e r t y .  

I m u s t  now c o n s i d e r  whe the r  o r  n o t  t h e  d e c i s i o n s  o f  M i n i s t r y  o f f i c i a l s  in 
t h e s e  c a s e s  were c o r r e c t ,  i n  l i g h t  o f  t h e  j u d i c i a l  i n t e r p r e t a t i o n  o f  
s e c t i o n  4 ,  o r  w h e t h e r  t h e y  were based  upon a m i s t a k e  of l a w .  
e a c h  c a s e  s e p e r a t e l y .  

I c o n s i d e r  

Is t h e  road  t h r o u g h  Mr. S m i t h ' s  p r o p e r t y  a S e c t i o n  4 r o a d ?  

I t  a p p e a r s  t o  m e  t h a t  t h e  road  t h r o u g h  M r .  S m i t h ' s  p r o p e r t y ,  and i n t o  Red 
G r a n i t e  P o i n t ,  c a n n o t  be s a i d  t o  b e  a p u b l i c  road  f o r  two r e a s o n s .  F i r s t ,  
i t  i s  n o t  a t r a v e l l e d  road  i n  t h e  s e n s e  o f  be ing  open and used by t h e  
g e n e r a l  p u b l i c .  The road h a s ,  t o  my knowledge, o n l y  been  u s e d  t o  p r o v i d e  
a c c e s s  f o r  M r .  Smi th ,  t h e  r e s i d e n t s  of Red G r a n i t e  P o i n t ,  and t h e i r  
g u e s t s .  Second,  a s  c a n  be s e e n  from t h e  a f f a d a v i t s  sworn by M r .  Smith and 
M r .  Wannlund, t h e  fo rmer  owner, i f  p u b l i c  money was s p e n t  o n  t h e  r o a d ,  i t  
was c l e a r l y  n o t  w i t h  t h e  c o n s e n t  of t h e  owners ,  n o r  was i t  s p e n t  w i t h  
t h e i r  knowledge and acqu iescence .  
t h e  M i n i s t r y  t h a t  t h e  e x i s t i n g  road  t h r o u g h  M r .  S m i t h ' s  p r o p e r t y  w a s  based 
upon a m i s t a k e  of law,  and t h a t  t h e  road  i n  f a c t  i s  a p r i v a t e  r o a d .  

I t  a p p e a r s  t o  m e  t h a t  t h e  d e c i s i o n  of 

I s  t h e  road  t h r o u g h  M r .  Newton's p r o p e r t y  a S e c t i o n  4 road?  

I t  a p p e a r s  t o  m e  t h a t  t h e  road t h r o u g h  M r .  Newton's p r o p e r t y  is n o t  a 
p u b l i c  road  f o r  t h e  s i m p l e  r e a s o n  t h a t  a t  t h e  t i m e  o f  t h e  i n s t a l l a t i o n  of 
t h e  c u l v e r t  i n  t h e  r o a d ,  t h e  road was n o t  a t r a v e l l e d  road. The 
i n s t a l l a t i o n  o f  t h e  c u l v e r t  was done a t  t h e  t i m e  o f  t h e  c o n s t r u c t i o n  of 



the road ;  t h i s  c o u l d  n o t  b e  s a i d  t o  be  t h e  e x p e n d i t u r e  o f  p u b l i c  money "on 

r e q u i r e d  by s e c t i o n  4 .  F u r t h e r ,  it seems t o  m e  t h a t  M r .  Newton's c o n s e n t  
t o  t h e  e x p e n d i t u r e  o f  p u b l i c  f u n d s  o n  t h e  road  was c o n d i t i o n a l  on h i s  
u n d e r s t a n d i n g  t h a t  t h e  road  was t o  be t empora ry  on ly .  It  t h e r e f o r e  
a p p e a r s  t o  m e  t h a t  t h e  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  road  t h r o u g h  M r .  
Newton's p r o p e r t y  is a p u b l i c  r o a d  w a s  based  upon a m i s t a k e  o f  l a w ,  and 
t h a t  t h e  road  i n  f a c t  i s  a p r i v a t e  road.  

a t r a v e l l e d  road  t h a t  h a s  n o t  b e f o r e  t h e n  been e s t a b l i s h e d  . . . 'I , as 

Is  Mountain Road o n  S a l t s p r i n g  I s l a n d  a S e c t i o n  4 r o a d ?  

T h i s ' q u e s t i o n  i s  much more d i f f i c u l t  t o  answer.  I t  a p p e a r s  t o  m e  t h a t  
Mountain Road i s  a t r a v e l l e d  road  i n  t h a t  i t  h a s  been  i n  e x i s t e n c e  f o r  
d e c a d e s  and h a s  been t r a v e l l e d  e x t e n s i v e l y  by members of t h e  p u b l i c ;  
f u r t h e r  i t  a p p e a r s  t o  m e  t h a t  i t  i s  a r o a d  and n o t  m e r e l y  a t r a i l .  
money w a s  expended o n  Mountain Road by t h e  M i n i s t r y  by p r o v i d i n g  c u l v e r t s  
and by M i n i s t r y  employees i n  a s s i s t i n g  M r .  F a r u p ' s  road  c o n t r a c t o r  t o  
i n s t a l l  t h e  c u l v e r t s  i n  v a r i o u s  p l a c e s  t h r o u g h o u t  i t s  l e n g t h .  What i s  
more d e b a t a b l e  i s  whe the r  o r  n o t  t h e  owner o f  t h e  p r o p e r t y ,  i n  t h i s  case 
t h e  Crown, c o n s e n t e d  t o  t h e  e x p e n d i t u r e  o f  p u b l i c  monies  o n  t h e  road.  

P u b l i c  

M r .  Smith,  t h e  D i s t r i c t  T e c h n i c i a n  i n  S a a n i c h ,  asser t s  t h a t  h e  b e l i e v e d  
t h a t  t h e  c u l v e r t s  were t o  be  i n s t a l l e d  i n  t h e  n o r t h e r n  p a r t  o f  t h e  road ,  
and n o t  where t h e y  were i n  f a c t  p l a c e d .  T h i s  e v i d e n c e ,  however, is i n  
c o n t r a d i c t i o n  t o  t h a t  o f  M r .  F a r u p  who s a y s  t h a t  M r .  Smith t r a v e l l e d  t h e  
road w i t h  him p r i o r  t o  t h e  i n s t a l l a t i o n  o f  t h e  c u l v e r t s  and knew o f  t h e  
l o c a t i o n s  where he  i n t e n d e d  t o  p l a c e  them and where t h e y  were e v e n t u a l l y  
p l aced .  C l e a r l y ,  M i n i s t r y  employees who d e l i v e r e d  t h e  c u l v e r t s  and 
a s s i s t e d  i n  t h e  i n s t a l l a t i o n  o f  a t  l e a s t  o n e  o f  them were w e l l  aware  o f  
where t h e  c u l v e r t s  were b e i n g  i n s t a l l e d .  It  seems t o  m e  t h a t  e v e n  i f  M r .  
Smith o n l y  i n t e n d e d  t o  a u t h o r i z e  t h e  e x p e n d i t u r e  o f  p u b l i c  monies  o n  t h e  
n o r t h e r n  p a r t  of t h e  r o a d ,  t h i s  e x p e n d i t u r e  would have t h e  e f f e c t  o f  
making t h e  e n t i r e  road  a p u b l i c  r o a d  p u r s u a n t  t o  s e c t i o n  4 .  A s i m i l a r  
s i t u a t i o n  a r o s e  i n  t h e  c a s e  o f  S a a n i c h  v. McFadden, and t h e  d e c i s i o n  o f  
t h e  Supreme Court  i n  t h a t  c a s e  was s u b s e q u e n t l y  a f f i r m e d  by t h e  Cour t  o f  
Appeal. M r .  J u s t i c e  Murphy, i n  t h e  Supreme C o u r t ,  s t a t e d  a s  f o l l o w s :  

I t  i s  n o t  e s t a b l i s h e d  by t h e  e v i d e n c e  t h a t  p u b l i c  money was 
expended on t h i s  s p e c i f i c  s e c t i o n  o f  t h e  road  p r i o r  t o  A p r i l  8 ,  
1905, bu t  i t  i s  e s t a b l i s h e d ,  i n  my o p i n i o n ,  t h a t  t h e r e  w a s  a 
t r a v e l l e d  r o a d  from t h e  o l d  west S a a n i c h  road  t o  t h e  Eas t  S a a n i c h  
road  o f  which t h i s  s e c t i o n  was a p a r t  l o n g  p r i o r  t o  t h a t  d a t e  and 
t h a t  p u b l i c  money w a s  expended o n  v a r i o u s  p o r t i o n s  o f  s u c h  road 
b o t h  o n  sect .  57 and f u r t h e r  t o  t h e  ea s t .  This, I h o l d ,  makes 
t h i s  s e c t i o n  a p u b l i c  highway u n d e r  sec. 6 o f  t h e  Highway A c t ,  
R.S.B.C. 1911, ch.  99 

I t  seems t o  m e  t h a t  t h e  same c a n  b e  s a i d  i n  t h i s  c a s e .  
monies ( f rom t h e  f e d e r a l  p u r s e )  were s p e n t  o n  p o r t i o n s  o f  Mountain Road t o  
t h e  s o u t h  of t h e  p o r t i o n  i n  q u e s t i o n ,  a n d ,  assuming M r .  S m i t h ' s  e v i d e n c e  
i s  c o r r e c t ,  p u b l i c  monies  were a u t h o r i z e d  t o  be s p e n t  o n  t h e  n o r t h e r n  p a r t  
o f  t h e  road.  I t  a p p e a r s  t o  m e  t h a t  g i v e n  t h a t  p u b l i c  monies were i n  f a c t  
s p e n t  o n  v a r i o u s  p a r t s  o f  t h e  r o a d ,  and i n  t h e  case o f  t h e  c u l v e r t s ,  t h e s e  
monies  were a u t h o r i z e d  by and c o n s e n t e d  t o  by t h e  p r o v i n c i a l  Crown, t h e  
owner o f  t h e  r o a d ,  Mountain Road i s  a s e c t i o n  4 road.  

C l e a r l y  p u b l i c  
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P a r e n t h e t i c a l l y ,  I would n o t e  t h a t  e v e n  i f  I may b e  wrong i n  s u g g e s t i n g  
t h a t  Mountain Road i s  a s e c t i o n  4 r o a d ,  i t  appears  t o  m e  t h a t  i t  is a 
p u b l i c  road  by v i r t u e  o f  s e c t i o n  2 o f  t h e  Highway Ac t ;  t h e  r o a d ,  b e i n g  on 
Crown l a n d ,  i s  c l e a r l y  n o t  a p r i v a t e  road.  It  t h e r e f o r e  a p p e a r s  t o  m e  
t h a t  t h e  Approving O f f i c e r ' s  d e c i s i o n  t o  r e j e c t  Mr. F a r u p ' s  s u b d i v i s i o n  
a p p l i c a t i o n  o n  t h e  g round  t h a t  t h e r e  w a s  no p u b l i c  r o a d  access was based 
upon a m i s t a k e  o f  law. 

B. I s s u e s  Conce rn ing  A d m i n i s t r a t i v e  F a i r n e s s  and S e c t i o n  4 

I may a l s o  c o n c l u d e  t h a t  t h e  d e c i s i o n s  i n  t h e  c a s e  o f  e a c h  o f  these 
c o m p l a i n a n t s  were "made . . . p u r s u a n t  t o  a s t a t u t o r y  p r o v i s i o n  . . . t h a t  
i s  u n j u s t ,  o p p r e s s i v e  o r  i m p r o p e r l y  d i s c r i m i n a t o r y "  ( s e c t i o n  2 2 ( l ) ( a ) ( i i i )  
o f  t h e  Ombudsman A c t ) .  

As h a s  been  s e e n  e a r l i e r  i n  t h i s  l e t t e r ,  s e c t i o n  4 w a s  o r i g i n a l l y  e n a c t e d  
t o  a p p l y  t o  t r a v e l l e d  r o a d s  i n  e x i s t e n c e  p r i o r  t o  1905. Presumably,  a t  
t h a t  t i m e ,  t h e r e  were many r o a d s  which were used by t h e  p u b l i c  and 
m a i n t a i n e d  w i t h  p u b l i c  f u n d s ,  b u t  which had n o t  y e t  been g a z e t t e d  o r  
o t h e r w i s e  r e g i s t e r e d  i n  t h e  name o f  t h e  Crown. Consequen t ly ,  t h e  
enac tmen t  of t h i s  s e c t i o n  immediately t r a n s f e r r e d  t i t l e  i n  s u c h  r o a d s  t o  
t h e  Crown, and t h u s  p r e v e n t e d  anyone from o b s t r u c t i n g  t h o s e  r o a d s  o r  
o t h e r w i s e  u s i n g  them f o r  p r i v a t e  pu rposes .  

I would s u r m i s e  t h a t  a t i m e  l i m i t  w a s  p u t  on t h e  a p p l i c a b i l i t y  o f  t h e  
s e c t i o n  as i t  w a s  assumed t h a t  t h e  Department o f  Highways would u n d e r t a k e  
t o  p r o p e r l y  s u r v e y  and r e g i s t e r  a l l  p u b l i c  r o a d s ,  and t h a t  i n  t i m e  t h e  
s e c t i o n  would no l o n g e r  be  n e c e s s a r y .  A s  h a s  been  s e e n ,  t h e  t i m e  l i m i t  
was ex tended  t h r e e  t imes  by t h e  L e g i s l a t i v e  Assembly u n t i l ,  i n  1945, t h e  
t i m e  l i m i t  was r e p e a l e d .  

The re  a re  p r i m a r i l y  two methods by which a road  becomes a p u b l i c  road. 
The most common o n e  i s  by d e d i c a t i o n .  Whenever, a p e r s o n  s u b d i v i d e s  h i s  
l a n d ,  t h e  Approving O f f i c e r  ( a n  employee o f  t h e  M i n i s t r y  o u t s i d e  o f  
m u n i c i p a l  t i e s )  may r e q u i r e ,  a s  a c o n d i t i o n  o f  a p p r o v a l ,  t h a t  l a n d  be 
d e d i c a t e d  t o  t h e  Crown where he  b e l i e v e s  i t  i s  n e c e s s a r y  f o r  f u t u r e  road 
c o n s t r u c t  on. I n  t h e s e  c a s e s ,  t h e  owner r e c e i v e s  no compensa t ion ;  i f  he  . 

w a n t s  h i s  s u b d i v i s i o n ,  h e  m u s t  be p r e p a r e d  t o  g i v e  p a r t  o f  h i s  l a n d  t o  t h e  
Crown. 

The o t h e r  method i s  by d i r e c t  p u r c h a s e  or e x p r o p r i a t i o n  by t h e  Crown. In 
t h e s e  c a s e s ,  compensa t ion  i s  p a i d  t o  t h e  owner, o r  i f  compensa t ion  canno t  
be a g r e e d  upon, i t  may be de t e rmined  by b i n d i n g  a r b i t r a t i o n .  

Both of t h e s e  methods p r o v i d e  p r o c e d u r a l  s a f e g u a r d s  f o r  t h e  p r o p e r t y  
owner. 
t h e  Approving O f f i c e r  a r e  u n r e a s o n a b l e ,  h e  may a p p e a l  t o  t h e  Supreme 
Cour t .  

I f  a s u b d i v i d e r  b e l i e v e s  t h a t  t h e  demands f o r  road  d e d i c a t i o n  by 

I n  t h e  case o f  d i r e c t  a c q u i s i t i o n ,  t h e  p r o p e r t y  owner may s imply 
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r e f u s e  t o  s e l l ,  t h u s  f o r c i n g  t h e  M i n i s t r y  t o  expropr i a t e .  A n o t i c e  of 
e x p r o p r i a t i o n  must be s igned  by t h e  M i n i s t e r  who i s  accountable  t o  t h e  
L e g i s l a t i v e  Assembly. 

However i n  t h e  c a s e  of e x p r o p r i a t i o n s  under  s e c t i o n  4, no such p rocedura l  
sa feguards  e x i s t .  
i n s t a l l e d ,  t h e  t i t l e  t o  t h e  land covered by t h e  road immediately p a s s e s  t o  
t h e  Crown. 
improper purposes  and c a n  r e s u l t  i n  unexpected consequences.  
Smith 's  c a s e ,  when M r .  Smith o b j e c t e d  t o  t h e  M i n i s t r y ' s  c l a im t h a t  t h e  
road was p u b l i c ,  t h e  M i n i s t r y  s e n t  a g r a d e r  down t o  grade  t h e  road.  Mr. 
Smith, however, had been t i p p e d  o f f  and h e  tu rned  back t h e  g r a d e r  a t  h i s  
ga t e .  I n  t h e  c a s e  o f  Mountain Road, t h e  M i n i s t r y  q u i t e  c l e a r l y  does  no t  
cons ide r  i t  i n  t h e  p u b l i c  i n t e r e s t  t o  expend s u b s t a n t i a l  sums of  money i n  
providing p u b l i c  a c c e s s  t o  t h e  sou the rn  end of  S a l t s p r i n g  I s l a n d .  
However, because o f  s e c t i o n  4, t h e  M i n i s t r y  may have no choice ;  t h e  
i n s t a l l a t i o n  of t h e  c u l v e r t s  may have r e s u l t e d  i n  t h e r e  being a p u b l i c  
road i n  t h a t  l o c a t i o n ,  f o r  which t h e  M i n i s t r y  must assume r e s p o n s i b i l i t y .  

By v i r t u e  o f  t h e  road  having  been graded or a c u l v e r t  

This  a r b i t r a r y  procedure h a s  t h e  p o t e n t i a l  t o  be used f o r  
I n  Mr. 

S e c t i o n  1 of  t h e  Canadian B i l l  of R i g h t s  p rov ides  f o r :  

t h e  r i g h t  o f  t h e  i n d i v i d u a l  t o  l i f e ,  l i b e r t y ,  s e c u r i t y  o f  t h e  
person  and enjoyment of p r o p e r t y ,  and t h e  r i g h t  no t  t o  be 
depr ived  t h e r e o f  except  by due p rocess  of l a w ;  . . . . 

I n  t h e s e  c a s e s  no t  o n l y  may a person  be dep r ived  of  h i s  p rope r ty  wi thout  
due process ,  bu t  sometimes no p rocess  i s  e n t e r e d  i n t o  a t  a l l :  t h e  f a c t  of 
a Minis t ry  employee g rad ing  a p r i v a t e  road c a n  r e s u l t  i n  t h e  in s t an taneous  
and compulsory t r a n s f e r  of t h e  ownership i n  t h e  road t o  t h e  Crown. 

It appears  t o  m e  t h a t  s e c t i o n  4 o f  t h e  Highway Act may be u n j u s t ,  
oppress ive  and improperly d i sc r imina to ry .  It may be u n j u s t  because it  
r e s u l t s  i n  land being t a k e n  from c i t i z e n s ,  by f o r c e  o f  law, wi thout  
compensation. I n  M r .  Smi th ' s  case, M i n i s t r y  o f f i c i a l s  adamantly r e fused  
t o  pay any compensation t o  him f o r  t h e  road because they  claimed t h a t  they  
a l r eady  owned it  because o f  s e c t i o n  4. 

S e c t i o n  4 may be  oppres s ive  because i t  r e su l t s  i n  p rope r ty  being t aken  
from persons wi thout  t h e i r  knowledge or consent .  While t h e  Cour ts  have 
requi red  t h a t  s e c t i o n  4 o n l y  apply where p u b l i c  monies were spen t  wi th  t h e  
knowledge or consent  of t h e  p rope r ty  owner, I doubt  i f  many of  t h e s e  
people  would have consented  had they  known t h a t  a s  soon a s  t h e  g r a d e r  came 
on t h e  road or a c u l v e r t  w a s  i n s t a l l e d ,  t h e  ownership of  t h e  road was 
immediately t r a n s f e r r e d  t o  t h e  Crown. 

S e c t i o n  4 may be improperly d i s c r i m i n a t o r y  because i t s  a p p l i c a t i o n  is 
a r b i t r a r y  and i n c o n s i s t e n t .  S e c t i o n  4 r e s u l t s  i n  t h e  t r a n s f e r  of  
ownership i n  land  i n  some c a s e s  where n e i t h e r  t h e  M i n i s t r y  nor  t h e  
proper ty  owner in tended  such a n  e f f e c t ;  t h i s  i s  a r b i t r a r i n e s s  a t  i t s  
worst .  Incons is tency  of  a p p l i c a t i o n  i s  b e s t  s een  between Mr. Smith ' s  
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c a s e ,  where t h e  M i n i s t r y ' s  c l a i m  is based  s o l e l y  upon t h e  s ta tement  o f  a 
M i n i s t r y  employee t h a t  h e  g raded  t h e  road  a few t imes,  and t h e  case o f  M r .  
I. K e l l y  o f  Rock C r e e k  which I i n v e s t i g a t e d  i n  t h e  e a r l y  p a r t  o f  1981. 
M r .  K e l l y  a s s e r t e d  t h a t  a road a c r o s s  h i s  n e i g h b o u r ' s  l a n d  was a s e c t i o n  4 
road and s u p p o r t e d  h i s  c l a i m  by a document s i g n e d  by s e v e n  f o r m e r  M i n i s t r y  
employees a t t e s t i n g  t h a t  t h e y  had worked o n  t h e  r o a d .  
W. S p r o u l ,  t h e  R e g i o n a l  Eng inee r ,  would n o t  a g r e e  t h a t  t h i s  work had 
r e s u l t e d  i n  t h e  r o a d  becoming a s e c t i o n  4 r o a d ,  and  s t a t e d :  

N e v e r t h e l e s s ,  M r .  

To e s t a b l i s h  t h e  road a s  S e c t i o n  4 o v e r  t he  o b j e c t i o n s  o f  M r .  
K e l l y ' s  n e i g h b o u r s  would l i k e l y  i n v o l v e  c o u r t  a c t i o n  and  i t  i s  my 
e x p e r i e n c e  t h a t  t h e  c o u r t s  would n o t  l i k e l y  a c c e p t  t h e  employee 
a f f a d a v i t s  w i t h o u t  p roof  o f  a u t h o r i z a t i o n  a n d  p r o o f  o f  f u n d s  
expended. 

. 

I f  M r .  S p r o u l  was cor rec t  ( and  I a g r e e d  w i t h  him and c o n c l u d e d  t h a t  M r .  
K e l l y ' s  c o m p l a i n t  was n o t  s u b s t a n t i a t e d ) ,  i t  a p p e a r s  t o  m e  i n c o n s i s t e n t  
f o r  t h e  M i n i s t r y  t o  c la im t h a t  t h e  t e s t i m o n y  o f  i t s  g r a d e r  o p e r a t o r ,  
unsuppor t ed  by any  r e c o r d s ,  i s  s u f f i c i e n t  t o  e s t a b l i s h  t h a t  t h e  road  
t h r o u g h  Mr. S m i t h ' s  p r o p e r t y  i s  a s e c t i o n  4 r o a d .  

There a r e  o t h e r  e q u a l l y  s e r i o u s  consequences  o f  s ec t ion  4 and i t s  u s e  and 
a p p l i c a t i o n  by t h e  M i n i s t r y .  I d i s c u s s  t h e s e  below: 

1. 
r e g i s t r y  s y s t e m .  When a p e r s o n  o b t a i n s  a C e r t i f i c a t e  o f  I n d e f e a s i b l e  

Land R e g i s t r y  Problems S e c t i o n  4 c r e a t e s  c o n f u s i o n  i n  o u r  l a n d  

T i t l e ,  he  h a s  t h e  r i g h t  t o  presume t h a t  h e  owns a l l  o f  t h e  l a n d  d e s c r i b e d  
i n  t h a t  document. However, s e c t i o n  23 o f  t h e  Land T i t l e  A c t  p r o v i d e s  f o r  
some e x c e p t i o n s  t o  t h i s ,  and t h e s e  e x c e p t i o n s  a r e  c l e a r l y  s t a t e d .  
N e v e r t h e l e s s ,  a p e r s o n  or h i s  l awyer ,  s e a r c h i n g  t h e  t i t l e ,  w i l l  b e  a b l e  t o  
d e t e r m i n e  v h a t  e x c e p t i o n s  a p p l y  i n  e a c h  c a s e  -- e x c e p t  f o r  s e c t i o n  4 roads.  

S e c t i o n  4 r o a d s  a r e  n o t  r e g i s t e r e d ,  a s  a r e  o t h e r  p u b l i c  highways,  in t h e  
Land T i t l e  O f f i c e .  I n  f a c t ,  no o n e  r e a l l y  knows u n t i l  i t  h a s  been  
de te rmined  by t h e  C o u r t  whe the r  o r  n o t  a p a r t i c u l a r  r o a d  i s  o r  i s  not a 
s e c t i o n  4 road .  Take M r .  S m i t h ' s  c a s e .  He p u r c h a s e d  t h e  p r o p e r t y  i n  1974 
and was informed by t h e  p r e v i o u s  owner t h a t  t h e  r o a d  t h r o u g h  t h e  p r o p e r t y  
was p r i v a t e ,  h a v i n g  b e e n  c o n s t r u c t e d  w i t h  p r i v a t e  monies  i n  1967. 
men t ion  of t h e  r o a d  e x i s t e d  i n  t h e  Land T i t l e  O f f i c e .  Some y e a r s  l a t e r ,  
when h e  a t t e m p t e d  t o  r e s t r i c t  t h e  u s e  o f  h i s  p r o p e r t y  by o t h e r s ,  t h e  
M i n i s t r y  c l a imed  t h a t ,  i n  f a c t ,  t h e  Crown owned t h e  road .  Not 
s u r p r i s i n g l y ,  s i n c e  t h e  road h a s  n e v e r  been r e g i s t e r e d  i n  t h e  Land T i t l e  
O f f i c e ,  Mr. Smi th  h a s  a lways  p a i d  t h e  t a x e s  o n  i t .  

No 

The problems c r e a t e d  by s e c t i o n  4 i n  t h e  l a n d  r e g i s t r y  sys t em a re  
d i s c u s s e d  i n  a p a p e r  w r i t t e n  by M r .  T. W. Carlow,  R e g i s t r a r  o f  Land T i t l e s  
i n  New Wes tmins t e r ,  e n t i t l e d  "The C r e a t i o n  o f  P u b l i c  Roads". 
t h e  problem from t h e  p o i n t  o f  v i ew o f  a m u n i c i p a l i t y ,  Mr. Carlow wro te :  

Looking a t  

The D i s t r i c t  of M i s s i o n  i s  n o t  a l o n e  i n  i t s  problem, e v e r y  
M u n i c i p a l i t y  h a s  i t .  What c a u s e s  i t  t o  a r i s e  i s  t h e  f a i l u r e  of 
M u n i c i p a l i t i e s  o v e r  t h e  y e a r s  t o  f o l l o w  u p  on t h e i r  by-laws by 
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a c q u i r i n g  t i t l e  t o  t h e  l a n d  o v e r  which the  highway i s  c r e a t e d  by 
t h e  e x p e n d i t u r e  o f  p u b l i c  moneys. 
m u n i c i p a l i t y  owning t i t l e  t o  t h e  highways,  t i t l e  v e s t s  i n  Her 
Majes ty  u n d e r  s e c t i o n  6 [now s e c t i o n  41 o f  t h e  Highways A c t .  Nor 
does  t h e  r e g i s t e r e d  owner own t h e  l a n d  i n c l u d e d  i n  t h e  highway, 
i t  h a s  become a t r a v e l l e d  r o a d  a n d  h i s  t i t l e  i s ,  u n d e r  s e c t i o n  38 
of  t h e  Land R e g i s t r y  Act  [now s e c t i o n  23 o f  t h e  Land T i t l e  Ac t ]  
s u b j e c t -  t o  p u b l i c  highways. 
r e g i s t e r e d  owners  d i s c o v e r i n g  o n  s e a r c h  a t  t h e  Land R e g i s t r y  
O f f i c e  t h a t  t h e  b o u n d a r i e s  o f  t h e i r  p a r c e l  o f  l a n d  a r e  g r e a t e r  
t h a n  what t h e y  occupy and t h e y  c o n c l u d e ,  i n  t h e i r  own minds,  t h a t  
t h e  M u n i c i p a l i t y  h a s  t r e s p a s s e d  on t h e i r  l a n d s  and want 
compensat ion.  I n  n e a r l y  e v e r y  case t h e  c u r r e n t  r e g i s t e r e d  owner 
i s  n o t  t h e  p e r s o n  from whom t h e  l a n d s  were t a k e n  and t h e  highway 
e s t a b l i s h e d  b e f o r e  h e  a c q u i r e d  t i t l e  which e n t i t l e s  him t o  
n o t h i n g  b e c a u s e  of s a i d  s e c t i o n  38 and s e c t i o n  6 o f  t h e  Highways 
- Act. 
w i t h  t h e  owner a t  t h e  t i m e  t h e  l a n d s  were t a k e n  l e a v e s  many 
hundreds  o f  l e g a l  d e s c r i p t i o n s  i n c o m p l e t e  i n  t h e  Land R e g i s t r y  
O f f i c e  and m i s l e a d s  t h e s e  r e g i s t e r e d  owners. 

A s  a r e s u l t ,  i n s t e a d  o f  t h e  

What a c t u a l l y  c a u s e s  c l a i m s  i s  

The f a i l u r e  o f  t h e  M u n i c i p a l i t y  t o  comple t e  documen ta t ion  

I would p a r a p h r a s e  t h a t  l a s t  s e n t e n c e  t o  s a y  t h a t  t h e  f a i l u r e  o f  t h e  
M i n i s t r y  t o  c o m p l e t e  documen ta t ion  w i t h  t h e  owner a t  t h e  t i m e  t h e  l a n d s  
were t a k e n  l e a v e s  many thousands  o f  l e g a l  d e s c r i p t i o n s  i n  B r i t i s h  Columbia 
incomple t e  i n  t h e  Land T i t l e s  O f f i c e s  and  m i s l e a d s  t h e  r e g i s t e r e d  owners.  

2. 
because  of  a d i s p u t e ,  one ne ighbour  c u t s  o f f  t h e  u s e  o f  a road  t r a v e r s i n g  
h i s  p r o p e r t y  by a n o t h e r  neighbour .  The l a t t e r  w i l l  t h e n  a p p e a l  to t h e  
M i n i s t r y  and may a r g u e  t h a t  t h e  r o a d  i s  a p u b l i c  r o a d  b e c a u s e  o f  s e c t i o n  
4. 
i s  n o t  t h e  p o l i c y  o f  t h e  M i n i s t r y  t o  i n t e r v e n e  i n  s u c h  cases,  i t  
f r e q u e n t l y  does .  
Vans, and Mr. Smi th  and t h e  r e s i d e n t s  o f  Red G r a n i t e  P o i n t ,  t h e  M i n i s t r y  
i n t e r v e n e d  t o  asser t  t h a t  t h e  r o a d  i n  q u e s t i o n  was p u b l i c  because  o f  
s e c t i o n  4 .  I n  t h e  P i m e n t e l  case, t h e  P i m e n t e l s  t o o k  t h e  m a t t e r  t o  Cour t  
and o b t a i n e d  a d e c l a r a t i o n  i n d i c a t i n g  t h a t  t h e  M i n i s t r y  was wrong i n  
a s s e r t i n g  t h a t  t h e  road  was a s e c t i o n  4 road .  
a d v i s e d  t h e  Vans and t h e  o t h e r  r e s i d e n t s  i n  Shuswap Beach Es ta tes  t h a t  t h e  
road  was a p u b l i c  r o a d ,  I would h a v e  p r o b a b l y  conc luded  t h a t  t h e  M i n i s t r y  
had no o b l i g a t i o n  t o  p r o v i d e  them w i t h  p u b l i c  road  a c c e s s  a s  t h e i r  t i t l e s  
i n d i c a t e d  w a t e r  a c c e s s  on ly .  However, t h e s e  p e o p l e  r e l i e d  upon t h e  
M i n i s t r y ' s  s t a t e m e n t  t h a t  t h e r e  was p u b l i c  road  access and i t  seems t o  m e  
t h a t  t h e  M i n i s t r y ,  t h r o u g h  i t s  own m i s t a k e  o f  l a w ,  h a s  now a m o r a l  
o b l i g a t i o n  t o  p r o v i d e  i t .  

D i s p u t e s  Between Neighbours  Eve ry  y e a r  t h e r e  a r e  c a s e s  i n  which,  

Although t h e  M i n i s t r y ' s  P o l i c y  Manual p r o v i d e s  i n  s e c t i o n  4 . 3 6  t h a t  it 

I n  b o t h  o f  t h e  cases i n v o l v i n g  t h e  P i m e n t e l s  and  t h e  

Had t h e  M i n i s t r y  n o t  

I n  M r .  S m i t h ' s  case, i n s t e a d  o f  p e r m i t t i n g  t h e  r e s i d e n t s  t o  g o  t o  Cour t  i f  
t h e y  were u n a b l e  t o  r e s o l v e  t h e  d i s p u t e  among t h e m s e l v e s ,  t h e  M i n i s t r y  
i n t e r v e n e d  and a s s e r t e d  t h a t  t h e  r o a d  w a s  a s e c t i o n  4 road  o n  t h e  
s k i m p i e s t  o f  e v i d e n c e .  I n  t h e  f a c e  o f  M r .  S m i t h ' s  o b s t i n a n c e ,  t h e  
M i n i s t r y  i n c r e a s e d  i t s  o r i g i n a l  o f f e r  o f  r o u g h l y  $33,000, f o r  t h e  
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right-of-way e n c l o s i n g  t h e  r o a d ,  t o  one  o f  $58,000 b e f o r e  M r .  Smith 
f i n a l l y  a g r e e d  t o  s e l l .  T h i s  a c t i o n  was t a k e n  by t h e  M i n i s t r y  
n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  r e s i d e n t s  o f  Red G r a n i t e  P o i n t  had 
purchased t h e i r  p r o p e r t i e s  o n  t h e  b a s i s  of  w a t e r  a c c e s s  on ly .  
U n f o r t u n a t e l y ,  t h e  s t a t u s  o f  t h e  t r a v e l l e d  road s t i l l  r ema ins  undetermined 
- -  t h e  M i n i s t r y  o n l y  purchased t h e  right-of-way a d j a c e n t  t o  t h a t  road. 

It seems t o  m e  t h a t ,  i n  t h e s e  c a s e s ,  s e c t i o n  4 r e s u l t s  i n  c o n f u s i n g  t h e  
s t a t u s  o f  t h e  r o a d ,  which r e s u l t s  i n  d i s p u t e s  and f r i c t i o n  between 
ne ighbours ,  and t h e  M i n i s t r y  f i n d s  i t s e l f  drawn i n t o  t h e s e  d i s p u t e s .  
s e c t i o n  4 w a s  n o t  i n  e x i s t e n c e ,  t h e  M i n i s t r y  c o u l d  c r e a t e  a p u b l i c  road  
where i t  t h o u g h t  i t  n e c e s s a r y  f o r  t h e  p u b l i c  i n t e r e s t .  Where t h e  c r e a t i o n  
o f  a p u b l i c  road  was n o t  i n  t h e  p u b l i c  i n t e r e s t ,  t h e  ne ighbours  would have 
t o  work i t  o u t  among themse lves ,  by one s e l l i n g  a n  easement  o r  
right-of-way t o  t h e  o t h e r .  

If 

PROPOSED RECOWENDATIONS 

I t  i s  my p r e l i m i n a r y  view t h a t  s e c t i o n  4 of t h e  Highway Act shou ld  be 
r e c o n s i d e r e d .  I may recommend t h a t  t h e  M i n i s t r y  recommend l e g i s l a t i v e  
change t o  amend s e c t i o n  4 a s  f o l l o w s :  

F i r s t ,  t h a t  s e c t i o n  4 be  l i m i t e d  t o  a p p l y  t o  r o a d s  upon which p u b l i c  money 
h a s  been expended p r i o r  J a n u a r y  1, 1982. Second, t h a t  s e c t i o n  4 be 
amended t o  p r o v i d e  t h a t  i t  s h a l l  be wi thou t  e f f e c t  a s  of J a n u a r y  1, 1987. 
Thus t h e  M i n i s t r y  would have roughly f i v e  y e a r s  t o  p r o p e r l y  g a z e t t e  and 
r e g i s t e r  i t s  t i t l e  t o  a l l  r o a d s  which a r e  p u b l i c  because  o f  t h e  o p e r a t i o n  
of  s e c t i o n  4 .  A s  of  1987, p u r c h a s e r s  of  p r o p e r t y  c o u l d  be a s s u r e d  t h a t  
t hey  c a n  o b t a i n  from t h e  Land T i t l e s  O f f i c e  a c o r r e c t  d e s c r i p t i o n  of t h e  
p r o p e r t y  t h e y  a r e  a c q u i r i n g .  S i m i l a r l y ,  a s  o f  1982, t h e  M i n i s t r y  w i l l  
on ly  be a b l e  t o  a c q u i r e  r o a d s  by way o f  d e d i c a t i o n ,  a c q u i s i t i o n  o r  
e x p r o p r i a t i o n ,  and members of  t h e  p u b l i c  w i l l  be p r o t e c t e d  by t h e  
s a f e g u a r d s ,  though minimal ,  which go a l o n g  w i t h  e a c h  o f  t h o s e  p r o c e s s e s .  

I may a l s o  recommend t h a t  c o r r e c t i v e  a c t i o n  be t a k e n  w i t h  r e s p e c t  t o  t h e  
c o m p l a i n t s  o f  Mssrs. Smith,  Newton, and Farup,  i f  I conc lude  t h a t  t h e  
M i n i s t r y ’ s  d e c i s i o n s  i n  t h e s e  c a s e s  were based upon a m i s t a k e  o f  l a w .  

I would i n v i t e  y o u r  comments o n  t h e  above p r i o r  t o  my r e a c h i n g  a d e c i s i o n ’  
on t h e s e  m a t t e r s .  I f  you do  wis.h t o  comment, may I r e c e i v e  y o u r  r e sponse  
i n  my o f f i c e  w i t h i n  f o u r  weeks o f  t h e  d a t e  o f  t h i s  l e t t e r .  
may a s s i s t  i n  p r o v i d i n g  f u r t h e r  i n f o r m a t i o n  o r  i f  you wish t o  d i s c u s s  t h i s  
m a t t e r  b e f o r e  r e spond ing ,  p l e a s e  c o n t a c t  my i n v e s t i g a t o r ,  R ick  Cooper. 

I f  my o f f i c e  

Thank you f o r  y o u r  a s s i s t a n c e  and c o o p e r a t i o n .  

Yours s i n c e r e l y  , 

Kar l  A .  Friedmann 
/’ Ombudsman 
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f April 6, 1982 

' I  Dr. Karl A. Friedmann i 
Ombudsman 
8 Bastion Square 
Victoria, British Columbia 
V8W 1H9 

3 

Dear Dr. Friedmann: 

Re: Section 4 of the Highway Act; 
Mr. Rankin Smith 
Cortez Bay Marina Corporation 
Cortez Island, B.C. 

Mr. Robert J. Newton 
Farmington, B.C. 

Mr. Thomas Farup 
Ganges, B.C. 

I have received with thanks your letter of March 30, 1982 with respect 
to the above complainants and Section 4 of the Highway Act. 

It is our definite intention to comment on your proposed recommendations, 
however such may be delayed pending a complete review by our legal counsel. 

You may expect a reply as soon as we receive legal advice in this matter. 

Yours very truly, 

Assistant Deputy Minister 

AER/wlc 
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Mr. A.  E .  Rhodes 
A s s i s t a n t  Deputy M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  of  T r a n s p o r t a t i o n  & Highways 
5 t h  F l o o r  - 940 Blanshard S t r e e t  
V i c t o r i a ,  B.C. 
V 8 V  1x4 

Dear Mr. Rhodes: 

R e :  S e c t i o n  4 of t h e  Highway A c t ;  

Mr. Rankin Smith 
C o r t e z  Bay Marina C o r p o r a t i o n  
C o r t e z  I s l a n d ,  B. C .  

Plr. Robert  J .  Newton 
Farmington,  B. C. 

M r .  Thomas Farup 
Ganges, B. C .  

You w i l l  r e c a l l  t h a t  I w r o t e  t o  you on March 30, 1982, p u r s u a n t  t o  s e c t i o n  
16 of t h e  Ombudsman A c t ,  c o n c e r n i n g  t h e  c o m p l a i n t s  I had r e c e i v e d  from t h e  
above-capt ioned p e r s o n s .  I n  t h a t  l e t t e r  I asked  tKa t  i f  you wished t o  
comment on my p r e l i m i n a r y  f i n d i n g s ,  t h a t  I recei6e yob r e s p o n s e  w i t h i n g  
f o u r  weeks of t h e  d a t e  of t h a t  l e t t e r .  You wro te  t o  m e  on A p r i l  6 ,  1982, 
t o  a d v i s e  t h a t  you i n t e n d e d  t o  r e p l y ,  b u t  I have r e c e i v e d  no  f u r t h e r  
r e sponse  from you t o  d a t e .  
w r i t i n g  t o  r e p o r t  t o  you my o p i n i o n s  and  t o  make recommendations. 

I have now decided:'these c o m p l a i n t s  and I a m  

I have concluded t h a t  t h e s e  c o m p l a i n t s  are s u b s t a n t i a t e d  on t h e  f o l l o w i n g  
grounds: 

A.  I t  i s  my b e l i e f  t h a t  t h e  d e c i s i o n s  of your  M i n i s t r y  
conce rn ing  t h e  s t a t u s  of  t h e  r o a d s  i n  q u e s t i o n  i n  e a c h  of t h e s e  
c o m p l a i n t s  were based upon m i s t a k e s  of l a w .  
c o n c l u s i o n s  are se t  o u t  i n  my l e t t e r  t o  you of March 30, 1982. 

My r e a s o n s  f o r  t h e s e  

. . .  2 
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B. It is my belief that the decisions of your Ministry 
concerning the status of the roads in question in each of the 
complaints were made pursuant to a statutory provision which is 
unjust, oppressive, and improperly discriminatory. I refer of 
course to section 4 of the Highway Act, and my reasons for these 
conclusions are set out in my letter to you of March 30, 1982. 

On these grounds, I make the following recommendations: 

I. RESOLUTIONS FOR THE COMPLAINTS 

Re Mr. Smith's complaint: 

I understand that your Ministry has now gazetted the travelled road 
through Mr. Smith's property. This, of course, amounts to an 
expropriation of his property if, as I have concluded, the travelled road 
was not previously made a public road. I therefore recommend: 

RECOMMENDATION #1 

That the Ministry of Transportation and Highways pay compensation 
for the property expropriated from Mr. Smith (actually from 
Cortez Bay Marina Corporation, of which Plr. Smith is the owner) 
as required by the Highway Act. 

I would expect that this would include both compensation for improvements 
to the road and compensation for damages resulting from the severance of 
his commercial property. You will recall that your Ministry refused to 
pay severance damages at the time of purchasing the right-of-way from Mr. 
Smith because of its assertion that there was already a public road 
severing the property. 

Re Mr. Newton's complaint: 

RECOMMENDATION 112 

That the Ministry of Transportation and Highways advise Mr. 
Newton that the road traversing his property is considered to be 
a private road, or alternatively, if the road is considered to be 
necessary in the public interest, that the Ministry expropriate 
the road from Mr. Newton and pay compensation to him for it. 

. . .  3 
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R e  M r .  FarUD'S comDlaint:  

RECOMMENDATION # 3  

Tha t  t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways n o t  d e c l i n e  t o  
approve Mr. F a r u p ' s  proposed s u b d i v i s i o n  on t h e  ground t h a t  t h e r e  
i s  no  p u b l i c  r o a d  access t o  h i s  p r o p e r t y ,  and  t h a t  he b e  informed 
of t h i s  i n  w r i t i n g .  

11. SECTION 4 OF THE HIGHWAY ACT 

RECOMMENDATION 114 

Tha t  your  M i n i s t r y  r e c o n s i d e r  s e c t i o n  4 of  t h e  Highway A c t  w i t h  a 
v i ew t o  amending i t  s o  t h a t  i t  s h a l l  become v o i d  and w i t h o u t  
e f f e c t  as of J u n e  1, 1987 and t h a t  t i t l e  t o  a l l  r o a d s  p r e v i o u s l y  
e s t a b l i s h e d  as  p u b l i c  by s e c t i o n  4 (or  t h e  p r e d e c e s s o r s  of  t h a t  
s e c t i o n ) ,  and n o t  s u b s e q u e n t l y  g a z e t t e d ,  s h a l l  r e v e r t  t o  t h e  
owners of t h e  p r o p e r t i e s  t h rough  which s u c h  r o a d s  t r a v e r s e .  

RECO1.IMENDATION 115 

Tha t  d u r i n g  t h e  y e a r s  p r i o r  t o  J u n e  1, 1987, your  M i n i s t r y  
u n d e r t a k e  t o  d e t e r m i n e  which r o a d s ,  c u r r e n t l y  p u b l i c  under  
s e c t i o n  4 ,  are n e c e s s a r y  t o  s e r v e  t h e  p u b l i c  i n t e r e s t  and t o  
l e g a l l y  s u r v e y  and g a z e t t e  s u c h  r o a d s ,  and t o  f i l e  n o t i c e  of such  
g a z e t t i n g s  i n  t h e  r e s p e c t i v e  Land T i t l e  O f f i c e s  and w i t h  t h e  
p r e s e n t  owners of t h e  p r o p e r t i e s  t h r o u g h  which s u c h  r o a d s  
t r a v e r s e .  

RECOMMENDATION 116 

Tha t  p r i o r  t o  any road  b e i n g  g a z e t t e d  p u r s u a n t  t o  Recommendation 
# 5 ,  your  M i n i s t r y  o b t a i n  a l e g a l  o p i n i o n  a s  t o  whether  o r  n o t  t h e  
road  i n  q u e s t i o n  i s  p u b l i c ,  a c c o r d i n g  t o  t h e  j u d i c i a l  
i n t e r p r e t a t i o n  of  s e c t i o n ' 4 ,  and t h a t  o n l y  r o a d s  which i t  is  
b e l i e v e d  would be  found by a c o u r t  t o  be p u b l i c  p u r s u a n t  t o  
s e c t i o n  4 be  g a z e t t e d  p u r s u a n t  t o  Recommendation # 5 .  

. . .  4 



RECOMMENDATION #7 

That District Highways Managers be instructed to inform all 
persons, who, to their knowledge, use roads which are now public 
under section 4 to obtain access to their properties, of the 
legislative change contemplated in Recommendation 5 3 ,  and invite 
them to make submissions to your Ministry as to why such roads 
are necessary in the public interest and should therefore be 
gazetted by your Ministry. 

I would request that you inform me within four weeks of the date of this 
letter of the steps which have been taken, or are proposed to be taken, to 
implement these recommendations, pursuant to section 2 3  of the Ombudsman 
Act. If no steps have been taken or are proposed to be taken, I would 
request that you inform me of the reasons within the same time period. If 
you require an extension to this time frame, please contact me. 

- 

If you wish to discuss my recommendations or to suggest modifications to 
them prior to replying, I would be happy to meet with you for that 
purpose. Thank you for your cooperation and assistance, and I look 
forward to hearing from you. 

Yours sincerely, 

Karl A .  Friedmann 
Ombudsman 
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May 21, 1982 

D r .  Karl A. Friedmann 
Ombudsman 
8 Bas t ion  Square 
Vic to r i a ,  B r i t i s h  Columbia 
V8W 1H9 

Dear D r .  FriedmaM: 

Re: Sec t ion  4 of t h e  Highway A c t ;  

M r .  Rankin Smith 
Cortez Bay Marina Corporat ion 
Cortez I s l and ,  B.C. 

M r .  Robert J. Newton 
Farmington, B. C. 

M r .  Thomas Farup 
Ganges, B.C. 

Thank you f o r  your memorandum of May 20, 1982 i n  which you d e t a i l  your 
dec i s ions  and recommendations wi th  respect t o  the  above complaints .  

F i r s t l y ,  I apologize  f o r  t he  de lay  i n  r ep ly ing  t o  your prev ious  memor- 
andum of  March 30, 1982, however, i t  has  taken s e v e r a l  weeks t o  i d e n t i f y  
the  magnitude of t h e  t a s k  t h a t  would be imposed should w e  cons ide r  your 
prev ious  recommendations. The s i x  Regional D i rec to r s  have j u s t  now 
completed the  assignment of i d e n t i f y i n g  Sec t ion  4 roads throughout t h e  
province,  and f o r  your information such are 1 6  704 k i lomet res  i n  l eng th  
and comprise 38% of t h e  t o t a l  road system of 4 3  853 k i lomet res .  

The genera l  recommendations as conta ined  i n  your le t ter  of March 30, 1982 
were inc luded  on t h e  Highway Board agenda of May 20, 1982 and while  t h e  
Board i s  n o t  a t  t h i s  t i m e  prepared t o  recommend acceptance,  i t  i s  recog- 
n i zed  t h a t  t h e r e  is  a need f o r  more cons is tency  i n  dea l ing  wi th  roads 
c r e a t e d  pursuant  t o  Sec t ion  4 .  A po l i cy  w i l l  be  developed f o r  recommend- 
a t i o n  t o  t h e  Min i s t e r  a t  a n  e a r l y  da te .  

. . . . / 2  



D r .  Karl A. Friedmann 
Ombudsman 

May 21, 1982 

Your s p e c i f i c  recommendations w i t h  respect t o  t h e  i n d i v i d u a l  complaints  
as r e f e r r e d  t o  i n  your memorandum of  May 20, 1982 w i l l  be  d i scussed  
wi th  ou r  l e g a l  o f f i c e r s  and you may expec t  t o  r ece ive  a r e p l y  w i t h i n  
the t i m e  frame s p e c i f i e d .  

Yours very t r u l y ,  

AEWWlC 
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D r .  Karl A. Friedmann, 
Ombudsman, 
8 Bas t ion  Square, 
V i c t o r i a ,  B. C. 
V8W 1H9 

At ten t ion :  Mr. Rick Cooper 

i i l ’ l l  J r  TI(, ~ - r . . , . ,  

1‘1”’, . 
. - i 

Dear S i r :  

Re: Mr. Rankin Smith, Cortez I s l a n d  
M r .  R. J .  Newton, Farmington 
Mr. T. Farup, Ganges 
Sec t ion  4 of  t h e  Highway A c t  

I r e f e r  t o  ou r  r ecen t  te lephone d i scuss ion  wi th  r e spec t  
t o  t h e  above complainants.  

M r .  Rankin Smith - Compensation has  been e s t a b l i s h e d  f o r  
t he  widened right-of-way t o  t h e  mutual s a t i s f a c t i o n  of M r .  Smith and t h e  
Minis t ry  and t h e  amount agreed upon has  now been pa id .  It is  n o t  ou r  
i n t e n t i o n  t o  o f f e r  f u r t h e r  compensation f o r  t h e  s e c t i o n  4 road t h a t  
e x i s t e d  p r i o r  t o  o u r  n e g o t i a t i o n s .  

Mr. Robert Newton - Correspondence d i s c l o s e s  t h a t  t h e  
loop i n  ques t ion  w a s  cons t ruc t ed  i n  1970/71 t o  avoid a c u t  and f i l l  
s i t u a t i o n  i n  uns t ab le  c l ay  s o i l .  I n  1980, i t  w a s  expla ined  t o  M r .  Newton 
t h a t  c l o s u r e  of t h e  road as reques ted  w a s  n o t  p o s s i b l e  as t h e r e  were re- 
g u l a r  u s e r s ,  t h a t  t h e  road was i n  continuous use f o r  approximately ten  
yea r s  and t h a t  pub l i c  funds were spent  on both summer and win te r  mainten- 
ance.  Relocat ion of  t h e  road would be extremely c o s t l y .  

This wa’s r e i t e r a t e d  t o  M r .  Newton i n  a l e t te r  from t h e  
Min i s t e r  da ted  October 28th,  1980. 

As t o  t he  understanding wi th  respect t o  t h e  temporary 

According t o  a vague 
n a t u r e  of  t he  loop,  an  a t t empt  has  been made t o  l o c a t e  any information,  
however, w e  have m e t  w i th  l i t t l e  o r  no success .  
rumour, Mr. Fred Dayus, now d i sab led  and r e t i r e d  f o r  q u i t e  a number of 
yea r s ,  may have commented t h a t  t h e  loop would be a temporary arrangement, 
however, t h i s  cannot be confirmed. 

...... 2 
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D r .  Karl A. Friedmann J u l y  8 t h ,  1982. 

M r .  Thomas Farup - This  matter i s  p r e s e n t l y  be fo re  A 

t h e  Courts  and comment a t  t h i s  t i m e  would be  inappropr i a t e .  

As f u r t h e r  reques ted ,  I a m  p leased  t o  a t t a c h  f o r  your 
information,  a copy o f  o u r  C i r c u l a r  Letter G 8 / 8 2  w i t h  respect t o  
Sec t ion  2 and Sec t ion  4 Roads and I t r u s t  t h a t  t h e s e  i n s t r u c t i o n s  
w i l l  r e s u l t  i n  a more c o n s i s t e n t  approach i n  determining t h e  s t a t u s  
of such roads  i n  f u t u r e .  

Yours very  t r u l y ,  

A s s t y  Min i s t e r .  
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M i n i s t r y  of  T r a n s p o r t a t i o n  and Highways 
940 Blanshard S t r e e t  
V i c t o r i a ,  B r i t i s h  Columbia 
V8W 3E6 

C i r c u l a r  Letter:  G8/82 

Date: May 25, 1982 

F i l e :  70-00-11 

TO: A l l  A s s i s t a n t  Deputy M i n i s t e r s  
A l l  Execu t ive  D i r e c t o r s  
A l l  Branch Heads 
A l l  Reg iona l  D i r e c t o r s ,  Highways 
A l l  Dis t r ic t  O f f i c i a l s  
S u p e r i n t e n d e n t  o f  Motor V e h i c l e s  
S u p e r i n t e n d e n t  of Motor Carriers 

Re:  S e c t i o n  2 and S e c t i o n  4 Roads 

Recent l e g a l  a c t i o n s  i n d i c a t e  t h a t  t h e  c o u r t s  are  r e q u i r i n g  ev idence  
of proof of s e c t i o n  2 and s e c t i o n  4 r o a d s  i n  excess of what most of  o u r  
o f f i c i a l s  b e l i e v e  is n e c e s s a r y .  A s  a consequence of t h e  i n a b i l i t y  t o  
s u p p l y  t h e  ev idence  r e q u i r e d  some r o a d s  w e  thought  t o  be  s e c t i o n  2 o r  
s e c t i o n  4 t u r n  o u t  t o  b e  p r i v a t e  r o a d s  i n  f a c t .  

For s e c t i o n  2 r o a d s  t h e  ev idence  a p p e a r s  t o  be  t o  r e q u i r e  t h e  u s u a l  
documentary ev idence  of e x c e p t i o n  of e x i s t i n g  r o a d s  i n  t h e  Crown Grant  
and,  i n  a d d i t i o n ,  some ev idence  t h a t  t h e  road i n  d i s p u t e  is i n  t h e  exact 
l o c a t i o n  d e s c r i b e d  i n  t h e  Crown Grant  ( i f  d e s c r i b e d )  o r  t h a t  i t  h a s  e x i s t e d  
i n  i t s  p r e s e n t  l o c a t i o n  s i n c e  b e f o r e  t h e  Crown Gran t .  You w i l l  appreciate 
t h a t ,  p a r t i c u l a r l y  w i t h  Crown G r a n t s  o l d e r  t han  a b o u t  30 years, t h i s  l a s t  
i tem can  be v e r y  d i f f i c u l t  t o  prove. Pe r sons  e n q u i r i n g  whether  a road is 
s e c t i o n  2 should be  t o l d  t h e  M i n i s t r y  h a s  no p o s i t i o n  on t h e  q u e s t i o n  and 
t h a t  i f  t h e  pe r son  wants t o  pu r sue  i t  f u r t h e r  by e n q u i r i n g  of Lands, c o u r t  
a c t i o n  o r  whatever ,  t h e  M i n i s t r y  w i l l  c o o p e r a t e  by p r o v i s i o n  o f  any 
documentat ion i n  i ts  p o s s e s s i o n .  

For s e c t i o n  4 r o a d s  even more ev idence  is  r e q u i r e d .  Proof i s  u s u a l l y  
r e q u i r e d  t h a t :  

1. funds  were expended on t h e  road 

2 .  t h e  funds  were expended i n  some r e a s o n a b l e  d i s t r i b u t i o n  
o v e r  t h e  whole r o u t e  i n  d i s p u t e  

3 .  t h e  funds  were expended l a w f u l l y ,  i . e . ,  a u t h o r i z e d  t o  be  
expended by some r e a s o n a b l y  s e n i o r  o f f i c i a l  (p robab ly  a t  
least  Dis t r ic t  Highway Manager) 

... 2 
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4 .  t h e  expendi ture  w a s  wi th  t h e  express o r  implied consent  
of t h e  landowners ( implied meaning t h a t  a t  t h e  very  
least they knew i t  w a s  going i n  and d i d  n6 t  o b j e c t )  

5 .  t h e  present  road is  indeed e x a c t l y  t h e  same one, without  
dev ia t ion  o r  r e v i s i o n ,  on which t h e  funds were spent  

6 .  t h e  road w a s  t r a v e l l e d  by v e h i c l e s  before  t h e  maintenance 
expendi ture ,  i .e. ,  a t  least wagons (horse  r i d e r s ,  d r iven  
ca t t l e ,  e tc . ,  are n o t  v e h i c l e s ) ,  and t h a t  t h e  t r a v e l  w a s  
by a wider pub l i c  than j u s t  t h a t  a s soc ia t ed  wi th  access 
t o  t h e  a f f e c t e d  p r o p e r t i e s ,  i .e . ,  a measure ( a t  l e a s t )  of 
"through" travel 

o t h e r  than plowing o r  ice c o n t r o l .  
7 .  i f  t h e  expendi ture  w a s  a f t e r  A p r i l  5,  1968, i t  w a s  on work 

By and l a r g e  t h e s e  proofs  should no t  be too d i f f i c u l t  on r e g u l a r l y  
maintained s e c t i o n  4 roads  and indeed f o r  t h a t  very reason d i s p u t e s  are 
less l i k e l y  t o  arise.  However, f o r  those  roads  maintained in f r equen t ly  
o r  n o t  maintained a t  a l l  f o r  s e v e r a l  yea r s ,  t hese  proofs  can be very  
d i f f i c u l t  and i n  t h e s e  cases D i s t r i c t  Highway Managers should be very  
c a r e f u l  t o  check before  adv i s ing  persons enqui r ing  whether a road i s  
s e c t i o n  4 .  The former practise of  qu ick ly  checking the  Road Reg i s t e r  is 
no t  enough. I n  t h e s e  cases t h e  D i s t r i c t  Highway Manager should c a r e f u l l y  
cons ider  t h e  f a c t s  (and i n  some cases have r e sea rch  undertaken) before  
tak ing  t h e  p o s i t i o n  t h a t  a road is  s e c t i o n  4 o r  before  saying t h a t  i n  h i s  
op in ion  i t  is s e c t i o n  4 .  The D i s t r i c t  Highway Manager should - not  de l ega te  
t h i s .  Other o f f i c i a l s  can of course  receive information over  t he  counter ,  
te lephone,  e tc . ,  bu t  should n o t  express an opinion t o  t h e  enqui rer  u n t i l  
i n s t r u c t e d  by t h e  Distr ic t  Highway Manager. Where any doubt e x i s t s  t h e  
Dis t r ic t  Highway Manager can r e f e r  t o  Region o r  Headquarters via Region 
f o r  advice.  

P l ease  n o t e  t h a t  both s e c t i o n  2 and s e c t i o n  4 r e f e r  t o  roads  and no t  
t rails .  While a t r a i l  may have some s t a t u s  by except ion i n  t h e  Crown Grant 
s e c t i o n  2 does n o t  ope ra t e  t o  d e c l a r e  i t  publ ic .  A t r a i l  maintained by 
pub l i c  funds does no t  become pub l i c  by s e c t i o n  4 .  ( I f  widened, e t c . ,  t o  
c a r r y  v e h i c l e s  i t  can then be  a s e c t i o n  4 road,  Proofs  of expendi ture ,  e tc . ,  
must then  pos tda te  i t s  use  by veh ic l e s . )  

P l ease  no te  a l s o  t h a t  pub l i c  roads no t  dedica ted  by a subdiv is ion  p lan  
depos i ted  between March 2 4 ,  1949 and March 2 7 ,  1961 ( i n c l u s i v e )  were 
ext inguished by t h e  depos i t i on  of t h e  subd iv i s ion  plan.  A road so 
ext inguished can be s e c t i o n  4 s t i l l  but  a l l  t h e  proofs  w i l l  aga in  have 
t o  pos tda te  t h e  subd iv i s ion  plan,  i .e. ,  t h e  road is  r e e s t a b l i s h e d  s e c t i o n  4 
aga in  a f t e r  t h e  subd iv i s ion ,  

... 3 
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Circular: G8/82 
File: 70-00-11 

Persons to ld  by any o f f i c i a l  or member of the Ministry, including 
maintenance workers, that  a road i s  public w i l l  r e l y  on that  statement 
and make dec i s ions  and expenditures accordingly,  including purchase 
of home s i t e ,  subdivis ion,  i n s t a l l a t i o n  of power l i n e s ,  etc .  

R .  G .  Harvey, P .  Eng. 
Deputy Minister 
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chbudsm,  
8 Bastion Square, 
V i c t o r i a ,  B.C. 
v8w lH9 

Dear Dr. Fn-: 

?he report concerning your invest igat ion i n t o  the cnmplaints of 
Messrs. S m i t h ,  Newton and Farup, transmitted by letter dated 
Octcber 17, 1983, addressed to the Honourable W.R.  Bennett, P r h e r ,  
chairman of ‘ the Executive Council, has been received and c o n s i d r e d  
by the Lieutenant Governor i n  cbuncil. 

The decision of the Executive mmcil with respect to each of the 
f i r s t  thxee recamadations i n  t h a t  reprt is as f o l l m s :  

1. 

2. 

3. 

Eieoarnru?dation #l. An agreertlent w a s  negotiated with Mr. Smi th .  
Mr. Smi th  a g e e d  i n  wr i t t en  form to accept anpensa t ion  i n  the  
sun of $58,000 f o r  his land t~ be used as a r igh t  of way fo r  
highway purposes and f o r  all darrnge to his reraining land includ- 
ing  sett lement of  a3l claims, demands or damages a r i s ing  out of 
or  connected w i t h  the taking o f  t he  land f o r  that r i g h t  of way. 
?hat ag-t ccmpletes the matter. 

Wamwndation #2. !he Ministry of Transp r t a t ion  and IIighways 
has arranged to n e q t i a t e  with Mr. Newton w i t h  a view to d i n g  
an o f f e r  of axpensa t ion  for t he  required r i g h t  of way, in place 
of using the resmptive pawers. mese proceedings are mrlerway 
and hopefully w i l l  result i n  a sa t i s f ac to ry  solution. 

%camendation #3 .  Off i c i a l s  of the Ministry of Transprtatim 
and Highways are of the view that the culverts were supplied to 
be i n s t a l l e d  on the public section of the road; whereas Mr. Farup 
says that the Ministry agreed to  the locations of  the culvert as  
in s t a l l ed .  A resolut ion of these divergent posi t ions seems d i f f i -  
cult to achieve bu t  t k  prac t i ca l  answer is that e m  i f  these 
differences were resolved in f a m u r  of Mr. Farup, h i s  property 
still would not have t h e  required public  access since other parts 
of the dispum road are no t  located on the gazet te  l i n e  and it 
passes through ecological-reserve and other private property. 

c 
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Dr. Karl A. Friedmann May 24, 1984 

?he policy initiative contaimd i n  the Ministry of Transpr ta t icn  and 
Hicjfiways C i r c u l a r  L r t t e r  G8/82 dated May 25, 1982, should alleviate 
any arrbiguity o r  uncertainty i n  the  f u t u r e  about whether a par t icular  
road has becore a public highway by operatim of Section 4 of the 
Highway Act. 

With reference to re-datims 4 thro-h 7 in your &port, I would 
m t i o n  that the m s t  of legal ly  surveying and gazetting a l l  16,704 
kilorreters of Section 4 mad within the pruvirr=e by June 1, 1987, as 
wll as s e t t l i n g  a l l  differences w i t h  respect to such roads e i t h e r  within 
o r e m  without that time fram, would be prohib i t iwly  expnsive.  
is certainly not  o m  to the  G o v e m n t  of the Provmce of br iusr i  
Coiurt>ia i n  acting i n  the N l i c  interest, to a t  t h i s  tim divert fmds  
f m n  worthwhile and needed programs of a social and other nature in order 
to irrplemnt your general reccxcmmdations ccmceming Section 4 of the 
Highway Act. 

It 

my I, on b e h d f  of the mecutive Council, express my appreciation to 
p u  for bringing these matters to our attention. 

Y o u r s  VeLy truly, 

A l e x  V/Fraser 
Minis& 
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Law R e f o r m  Commission of B . C . :  R c p o r t  on Expropriation, 1971 - excerpt 

The abovc three statutes authorize the intcrfcrcnce bsith private propcrty 
in the public interest without the payment of compensation. The  destruction 
of a crop under the h'o.rioit,r IVeecls Acr might cause considerable financial loss 
to  its owner. 

Similar provisions arc contained in the Netrlrh Ac t"' : i d  .Mitttic~ipal Acf4* 
authorizing the removal of hazard.; to public health or safety, and in the Fire 
Mnrshal Actd' in respect of fire hnzards. 

These are all special situations. M'hile thcre should be adequate snfe- 
guards on the exercise of the a b o w  statutory provisions, compensation would 
not appear to be justifiable in cases where the powers arc being properly 
excrciscd. 

Furthcrniorc. these arc n o t  situations A hcre propcrty is being compul- 
sorily taken for the use of another person. 

Accordingly, the Comniission recommends: 
TJie general expropriotion .rialute Iritrr recotnmrnrlcd shorrld trot opl)ly to 

( 1  ) tlie Noxious Weeds Act; 
( 2 )  llie Plant Protection Act; or 
( 3 )  the Grasshopper-control Act. 

The  submission made on behalf of the Civil I.ihcrtics Associatinn statcd 
that. where damagc was caused to the owners of land by government ngcncies 
under these statutes, the question of coi1ipcns;ition zhoold he governed by thc 
gcncral statute we proposc. It may bc that the gencral ;trhitr;ttion trihrin:tl 
would he a suitahle body for dcaling with dam:igc c1;iinis under the three stat- 
utes, and similar enactments. But, as IVC have already pointed out, wc do not 
think that compensation would be justifiable in cases uherc  the powers are 
being propcrly exercised. Thus, valid claims could on ly  he made where the 
intervening body or person cxcccdcd his stntutory authority. We have sug- 
gested that thcre should hc ;idcquntc safeguards in the exercise of that author- 
ity, but we helicw that a consideration of \\hat those wfegunrds should hc. in 
reference tn cnch of the statutory provi.;ions rcferrcd to. is outside the scopc 
of this Rcport. Until such time ns those various provision? arc reviewed. n.e 
would prefer to leave jurisdiction in thcse matters to the Courts. 

G. Highway Act 

7 hcre are selcral \pccial situations in rclrition to highua!?. 

1. CroM*n resm.atrori for road ollouwrce 
Mmt, but not all, Croun grants of lands ha \ c  r e s m c d  to the Crown the 

right to take back up to one-tt\entieth of thc lands so granted for public r o d s  
and other uo rks  of public utility. No restrictions \\ere generally contained in 
the rccervation a s  to the location of thc roads, except that the reSerbation did 
not apply to land? on 1\11 ch buildings wcre ercctcd or  wcre in use as gardcn? 
o r  otherwise for the more conLenient occupition of ruch buildings. Nor u;is 
the Crown ohligated to pny any compensation for the land u hen i t  excrckcd 
this right. Thus. uhcre  the re\crvatic>n c x k t s .  thc C r o \ \ n  i \  in a position to 
take up to one-twentieth of the lands granted uhen  and \\here, subject to the 
above exception, it a k h c s ;  and without the pa>mcnt of compensation. While 
the absence of liability for compenwtion is due to the rcwrvation in thc Croun 
grant, it is supported by section 16 (1)  ( h )  of the Higlrwa? Act, \\hich ex- 

4I'R.S.B.C.  1960. c. 170, ss. 6 ,  8, 12, 74. rf seq. 
4 1  R.S.B.C.  1960. c. 2 5 5 ,  s. 873.  4 L K . S  H.C. 1960. c. 13U, s. I 7  
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pressly provides that  compensation shall be in respect of lands only to the 
extent that the one-twentieth reservation is excecdcd. 

Where the Crot\n has reserved such a right, it would sceni, at first glance, 
that thc landowner should not complain if that right is exercised in  a fair and 
reasonable manncr. Such excrcise cannot be regardctl as a n  expropriation. 
However, the Commission believes that certain of the proccdural safeguards 
later proposed as appropriate for expropriations gcnerally should apply, such 
as those dealing with notice and the inquiry procedure. 

Accordingly, the Commission recommends: 
Where the Cronw proposex to cxeu  ise a reseri,ed right t o  trike back u p  

fo one-t\tmtierh of Cro\t,n-grunted land for a pirhlic road or orlier M.orks of 
pic blic ictiliry , 

( 1 ) riotice of its ititentioti to do so .rlioiild he g i l m  in flie sume ivay 
as u notice of in ietition to expropriate; 

( 2 )  the owners of ititeresis in (lie latiti from ~ A i t  li the ulloir,ance is 
t o  be tukett slioir/tf be eiititlerl to in\.oX.e the gctiercil itiqiiiry pro -  
caf i tre h e r  proposed; atid 

( 3  ) tlie gcneral approval procediire lriter p r o p o w l  ~hoiilri he nppli- 
cable, arid the approi.iti,q aictlioritv for this pitrpose shoitld he 
the Minister of I l i g l i w y s .  

The gcneral compcnsation provisions would not bc npplicahle. 
I t  has, however, been suggcstcd to the Commission that condcration 

shonld hc given to the question whcthcr the practice of including thc rcscrva- 
tinn, and other similar rescrvations giving a riglit to take uitliout conipcnsa- 
tion ( e . g . ,  to enter and take gravel). should bc discontinued for the future, and 
existing rights or powers of this sort be waived. 

The Comniision ha5 given conciderable thought to this problcm. Thcrc 
is no question but tha t  thc law should set its face clcarly and consistcntly against 
the possibility of a n y  compulsory taking of another’s property without paymcnt 
of compcnsation thcrefor. Howcvcr. thcre iq cqunlly no qucction that what is 
bcing done in these caccs is thc excrcisc of a right to re<umc possession, wliicli 
right lvns rescrved in the original g ran t  and is clearly covered in thc Lmid Re,?- 
istry A(?,  nhich is the hasic statute in this Provincc dcnling with title to l a n d .  

It is true that nhen the right is excrciscd, thc cffcct i5 to dispossess the 
onncr; houcvcr, it iq  cqiially correct to say that  what  is done is not, strictly 
speaking. ;in cxprcipriation hut a rewniption of titlc, the right to which w a ~  
clearly statcd whcn thc Crown originally parted with title. 

On this question the Commission has, with somc regret, ccvicludcd that 
it would not bc right at thiq time to makc a positivc rccnrnmcndation. l ~ h c  
Commission did not reccivc a n y  widcsprend commcnt on this matter, although 
we did reccive rcawncd. and opposing, victvs from the Department of Iligh- 
ways and the Council of the Forest Industries of British Columbia. A recom- 
mendation should only be made, tve feel, after concidcrahle furthcr study and 
discussion, including such yuestions ns who ic likcly to be :iffccted, the cost to 
the public of dropping the reservation. u-hether thc rescrvatinn ( i f  it is to be 
continued) should bc clearly and spccifically endorsed as a charge on the title, 
and related problems. 

We bclicve the qucstion should be considered as a matter of policy, but 
it is not an essential part of a study dealing with expropriation. The Conimis- 
sion would be willing to give the matter further consideration in a separate 
report. 
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2. Section 6 highways 
Sections 6 and 7 of the Highway Act provide: 

6. ( 1 )  Where public money has been expended on a travelled road 
that has not been theretofore ertablished by notice in the Ga7ette or other- 
wise dedicated to the public w e  by a plan deposited in the Land Registry 
Ofice for the district in which the road is situate, that travelled road shall 
be deemed and is declared to be a public highway. 

(2)  This section does not apply where the expenditure of public money 
is confined to expenditure in recpect of snow-ploughing and ice control or 
either of them. 

7. Any public highway declared to be a pubJic highway by wclion 6 
that has not a width of at least thirty-three feet on each side of the mean 
centre line of the travclled road may be enlarged to that width when deemed 
necessary by the Minister. 

It would appear, therefore, that for a public highway to come into exist- 

(1)  An expenditure of public money on an already existing road: 
and 

( 2 )  That road must bc a “travcllcd” road. 

ence undcr section 6, two conditions must exist- 

The statute does not say by nhom the road must be “travelled” or how frc- 
quently. “Travelled,” we understand, is taken in practice by the Departmcnt 
of Highways to involve use by the public.43 

The Departmcnt of Highways can, in theory, by the simple expedient of 
running a grader, or spreading gravel, along an existing “travclled” private 
road (against the wishes of the owner or without his knowlcdgc) turn the pri- 
vate road into a public highway. ’I-here is some doubt as to how far the Depart- 
ment could go in acquiring lands in this way. Docs section 6 apply, for 
example, uhere public moneys are expended to clear the brush alongside the 
edge of the road? 

The turning of a private road into a public highway in this manncr uill 
only call for the payment of compensation i f  the land takcn cxcceds in arca the 
Crown reservation for a road allowance. so far as the land taken is concerned. 
Compensation, however, is apparently paid for the improvement rcpresentcd 
by the road. 

Whether o r  not an expropriation occurs in the deckiring of a public high- 
way under section 6, the provision is a thorouphly objectionable one from thc 
point of view of thc landowner. In addition, a very serious problem can exist 
with section 6 public highways with respect to the operation of the land regis- 
tration system. There will be usually n o  indication in the lmxl  Registry 
Office records that the road exists as a public highway, since no survey will 
have generally been made. This is a very unsatisfactory situation so far as 
persons dealing with the land are concerned. Even if it becomes known that 
the road is a public one, the road’s location, in relation to the existing surveys 
of the relevant land, is unascertained. Also, the width of the road may be a 
matter of doubt. 

Whcn section 6 was first enacted in 1 0 0 5 , 4 4  it may well have scrvcd a 
useful purpose in areas where thcrc was a shortagc of  surveyors. Today, how- 
ever, when the Department of Highways has adequate and mobile survcy 
facilities, there can be little, if any, justification for thc rctcntion of section 6, 
except in so far as providing statutory support for highways that have already 

43This practice is hased on the unreported decision. In 196?, of Harvey, C.C.J., in Sehairb v.  

4 4  Hiahnal s  Estahlirhrnenr and I’rotecrlon Act, 1905, S.R.C. 1905, c. 26. 3. 2. 
Qirolifp Spruce Mills Ltd. County Court Registry. Smithers; File 10/63. 
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come into existence undcr it. We understand that the Department prefers not 
to rely on section 6, and, in practice, will generally proceed under section 8 
where public moneys have been expended on a travelled road. 

Accordingly, the Commission recommends: 
Section 6 shorild be amended to restrict its applicafion to pithlic highuays 

deemed and declared to he in exiJtence at the time of the amrndmcnt. 
The Department of Highways has indicated to us that i t  is in agreement 

\\it11 this proposal. The Branch of another Government dcpartnicnt, howewr, 
stated that section 6 has been useful in the past in providing access to recreation 
areas, where the process of surveying and recording has not kept pace with 
improvements to private roads. Until there was some assurance of immediate 
access to puhlicly served roads, that Branch felt it would be “reluctant to 
encourage repeal or amendment.” We would point out that our proposed 
trcatment of section 6 is prospective only. We would reiterate again that, for 
the future, section 6 does not in  our view provide an appropriate mcans of 
creating highways. 

The Commisqion hopes and fcels sure that in time all public highways 
now existing by virtue of section 6 will be properly surveycd by the Depart- 
ment and that the survey will be registered in the appropriate Land Registry 
Offices. We recognize that this will be a very gradual process. 

3 .  Gazetted highM.ays 
Under section 8 of the N i g l i w q ~  Act,  the Minister of Highways may, in 

his absolute discretion, make public highways of any width and “declare the 
same by a notice in the Gacette setting forth the direction and extent of such 
highway.” For such a purpose lands may be entered and taken possession 
of h p  the hlinister. or persons acting on his authority. without thc consent of 
the obner of the lands. Such entry operates to extinguish title to the land. 

Under Laud Rcgiytry .4cf reguIations,45 the Minister may cause a notice 
of the excrcisc of the above powers (and also those exercised under the Depart- 
menr of Iliphnays A c t ) ,  in respect of land for which a certificate of title has 
been issued, to be prescnted for filing to the appropriate Registrar of Titles. 
The notice states that “the lands hcrcin described have been acquired by Her 
hlajwty the Queen in right of the Province of British Columbia.” The statutory 
authority, thc Ga:euc rcfercnce, and a description of the land taken is then 
required to be set out in the notice. Attached to the notice there is required 
to bc a sketch or plan outlining the land affected. The Registrar is required 
to make a notation of the notice on the relevant certificate of title. The regula- 
tions state that such filing and notation of a notice is evidence only of the 
exercise of the Minister’s powers and that the absence of such a notation does 
not “imply“ that land is not affected by the exercisc of such powers. Even 
where thcre i s  a notation the replation provides that such notation does not 
“imply that land described in the certificate is not affected by any other exercise 
of the hlinistcr’s powers.” 

Generally. the description of lands in the Ga:dte and undcr the notice 
in thc Lurid Registry Act are based on engineering surveys, which may be 
adequatc for the purpose of constructing highwq.5 but which are not up to 
the standards required for land registration purposes established under the 
Land Registn Act. 

The above procedures create a number of difficulties. 
4 5  B.C. Reg. 171,’68, made pursuant to s. 258 (1) (c) of the Act. 
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( a )  Erttry 

The shift in title appears to depend on “cntry” for the purpose of taking 
possession of lands. Section 9 of the Highway Act states that the entry by 
the Minister for the purpose of taking possession of the lands operates to 
extinguish title. We understand, however. that it has heen argued that the 
date of publication in the Gazette is the date of expropriation. I f  the “entry” 
criterion is correct, there are a numbcr of problems which rcsult- 

1 .  Thcre may be some dificulty in dctcrmining what constitutes ‘‘entry” 
for that purpose. It would be prcfcrable if the state of the title did not depend 
on some physical occurrence on the land but rather on the filing or service of 
some documcnt. 

2. There may be occaqions when the Minister has niadi: his declaration 
in the Guzette, but there has been no entry. Thcre may ncvcr be an entry and 
the highway never built. No expropriation can be said to habe takcn place, 
title to the land not yet being extiguishcd. This creates thrce dificultics- 

(a) Such a situation puts the landowner in an intolcrable position, 
particularly if he wishes to dcvclop or dispose of his lands, and 
the position may continue indcfinitely. 

( b )  If no notice wcre filcd by the hlinistcr undcr the Lurtd Rcgirrr?: 
Act, a purchaser of the lands would havc no way of knowing 
that the expropriation process had bccn startcd. 

(c)  If a noticc is filcd by the hlinictcr. the terms o f  the notice will 
be in contradiction to the event?. The notice states that the 
Crown has acquired titlc to thc lands, when thc Crown has not 
in  fact done so. This appears to mcnn that the Ministcr is 
really not in a poqition to filc notice unt i l  thcrc hiis hccn an 
entry undcr scctiori 9, cven thoup11 he has puhlishcd his declar- 
ation in the Gazerre as requircd by section 8.  

( b )  Land registrarion systern 
The procedure laid doun for filing and notificntion undcr the Lurd Regis- 

try Act regulations is far from adequate, although it is undoubtcdly an improvc- 
ment ovcr the position prior to 1968. whcn thcrc ma5 no proccdure at all. In 
R twildw of t q w t q  I l i t b  ~ I ~ ( T , I I I I ~ ~  \ V I ~ I ~ : +  L I~ I \V IWIV t l I  tilt. ~ w i ~ ~ l w ,  of f l i t -  

l’ioviiitr‘q l : i ~ i ( l  ttj!Mt;iIioii q j T I ( t i i  

1. ‘I‘hc Minister appcarc t o  h;irc a tliscrction to notify the Rcgictrnr. 
l’hcre should be a nimdatory duty to do so in 311 caws. 

2. The description or sketch of thc lands afTectcd, nhich go with the 
hlinistcr’s notice, are generally bascd on enginccring survey standards. which 
are usually inadequate for land rcgistration purposes. Thcrc should be sonic 
rcquiremcnt that a proper survey be made and filcd in the appropriate Land 
Registry Office within a specified time. 

3. The Registrar of Titles has authority now, under section 1 9 5 ~  of the 
Lurid Xcgistry  Act, to remove the lands takcn for :I highway from the relevant 
certificate of titlc and to issue a certificate of titlc f u r  the lands taken, on 
receiving an application from the hfinister of Highways. Howcvcr, i t  is not 
mandatory that such an application should be nirldc whcrc thcrc has hecn 
an expropriation by entry under the N i g h w q  Act and, we understand, the 
policy of the Department of Highways is not to apply fo r  n ccrtificatc of title. 
except in special circumstances. We are not convinced. i t  should hc mentioned. 
of the necessity of issuing a certificate of title in the name of the Crown for 
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the lands takcn. We are convinced that  thc Rcpistrar \hould indicate on the 
certificate of titlc of the former owner that he no longer owns those lands. The 
Registrar of Titles 4hould be in a position to acccpt a proper srirvcy a$ cvidcnce 
of a conveyancc from the owner to the Cronn and to amend the titlc by a 
proper exception in the description. The trancfcr of titlc should depend on the 
filing of required documents and not on entry under scction 9. 

'I hc Commission bclicves that these shortcoming., ~ o u l d  be okercome if 
the procedures it proposes in Part Two are implemented. 

72 




