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Mr. Speaker: 

I have the honour to submit herewith a special report to the 
Legislative Assembly, pursuant to section 30(2) of the Ombudsman Act, 
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The report deals with eleven complaints arising out of decisions, 
practices or procedures of the Workers' Compensation Board of British 
Columbia. It summarizes my findings and recommendations and the 
responses of the Board in each case. 

This report consists of two volumes. 
report and Appendix A. Volume 2 contains Appendix B, the 
documentation pertaining to each of the eleven investigations. 

Volume 1 contains my actual 
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INTRODUCTION 

This is a report on eleven specific problems I have found in the 

practices of the Workers' Compensation Board or in the Workers 

Compensation Act. In each case individual men or women are suffering 

as a result of the deficiency which I have identified. These 

injustices are serious and warrant consideration by the Legislative 

Assembly, with a view to bringing about corrective action. 

The Workers Compensation Act grants exclusive jurisdiction to the 

Commissioners of the Board to inquire into, hear, and determine all 

matters and questions of fact and law arising under the Act. In view 

of the extremely limited role played by the courts in reviewing 

decisions and procedures of the Workers' Compensation Board, I feel a 

special responsibility towards those British Columbians whose 

complaints about the Workers' Compensation Board I have investigated 

and found substantiated, and towards the Legislative Assembly that 

established the Board as an independent organization largely outside 

judicial supervision. 

From October, 1979 until the end of 1983, I dealt with and closed 1633 

complaints against the Workers' Compensation Board and the boards of 

review. Of these 1094 have not been fully investigated by my office, 

usually because the complainant had a right of appeal available. Some 

206 complaints were resolved during the course of investigation. Some 

227 complaints were found not substantiated after full investigation. 
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I n  91 cases I made recommendations t o  the  Board which were u l t i m a t e l y  

accepted. I n  fou r  cases I found t h e  complaint s u b s t a n t i a t e d  but  d i d  

no t  proceed f u r t h e r  even though t h e  complaints  were not  r e c t i f i e d .  

The remainder, a p a r t  from those complaints covered i n  t h i s  r e p o r t ,  a re  

p r e s e n t l y  i n  t h e  process  of i n v e s t i g a t i o n  o r  r e f e r r a l .  

It w i l l  be apparent  t h e r e f o r e  t h a t  most of my recommendations t o  t h e  

Workers' Compensation Board have been accepted.  The purpose of t h i s  

r epor t  i s  t o  br ing  t o  t h e  a t t e n t i o n  of t h e  L e g i s l a t i v e  Assembly those  

cases i n  which my recommendations have not  been accepted by t h e  

Chairman and o t h e r  Commissioners of t h e  Board. Af t e r  c a r e f u l l y  

cons ider ing  t h e  reasons given by t h e  Board f o r  i t s  r e f u s a l  t o  

implement my recommendations i n  these  cases, I concluded t h a t  t h e  

Board's a c t i o n s  were not  adequate o r  appropr ia te .  

On August 24, 1983, I submitted a r epor t  t o  t h e  Cabinet with respect 

t o  t h e s e  e leven  cases, and prepared t o  make a more d e t a i l e d  r e p o r t  t o  

t h e  L e g i s l a t i v e  Assembly e a r l y  i n  t h e  1984 sess ion .  (As t h e  p re sen t  

Report  con ta ins  a l l  t h e  information i n  my Report t o  Cabinet I have not  

included a copy of t h e  Cabinet Report i n  t h e  Appendix.) On January 1, 

1984, a new Chairman, M r .  Walter F le she r ,  w a s  appointed t o  t h e  

Workers' Compensation Board. I delayed making t h i s  Report i n  o r d e r  

t h a t  M r .  F l e she r  might have t h e  oppor tuni ty  t o  review t h e  cases and 

d i s c u s s  them wi th  m e .  W e  have now f i n i s h e d  our  d i scuss ions .  While 

they  were he lp fu l ,  t h e r e  w a s  no change i n  the  Board's p o s i t i o n  i n  t e n  

of t h e  e leven  cases, but a s a t i s f a c t o r y  r e s o l u t i o n  w a s  reached 
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i n  case 83 (Apprehension of Bias). Relevant comments from Mr. Fleshe r  

are d iscussed  a t  t h e  end of each case  i n  t h e  body of t h i s  r epor t .  

The e leven  cases can be divided i n t o  two groups: 1. Subs tan t ive ,  and 

2. Procedural .  

I n  t h e  "subs tan t ive"  cases I d i sag ree  wi th  t h e  co r rec tness  of t h e  

Board's dec i s ions  concerning t h e  e l i g i b i l i t y  of p a r t i c u l a r  i n d i v i d u a l s  

e i t h e r  because t h e  Board has g iven  a wrong i n t e r p r e t a t i o n  t o  

provis ions  of t h e  Workers Compensation Act, or i t  has misapplied those  

p rov i s ions  t o  t h e  f a c t s  of t h e  case, o r  t h e  A c t  i t s e l f  produces an 

i n j u s t i c e .  For example, i n  two cases  (ill and #5) t h e  Workers' 

Compensation Board has  adopted a res t r ic t ive  d e f i n i t i o n  of t h e  concept 

of " d i s a b i l i t y " .  

complainant as an  employer. I n  case #8, which shows how c h i l d r e n  of 

deceased workers can be deprived of t h e  b e n e f i t  of t h e i r  p a r e n t ' s  

pension, t h e  problem d e r i v e s  from an  un jus t  p rovis ion  i n  t h e  A c t  o r  

perhaps an i l l i b e r a l  i n t e r p r e t a t i o n  of i t .  Other cases i n  t h i s  

ca tegory  are #2- Impossible Burden of Proof,  and 87 - Pie rc ing  t h e  

Corporate V e i l .  

I n  case { I l l  t he  Board has wrongly c l a s s i f i e d  t h e  

The f i v e  remaining cases are i n  t h e  "procedural"  group. 

and ill0 my concern i s  t h a t  v a l i d  claims may be defea ted  as a r e s u l t  of 

i n f l e x i b l e  t i m e  l i m i t s  imposed by t h e  l e g i s l a t i o n .  I n  case #9 I 

c r i t i c i z e  the  Board f o r  i t s  p r a c t i c e  of reopening i s s u e s  which are not  

i n  d i s p u t e  i n  medical appeals .  The f a i l u r e  of t h e  Assessment 

I n  cases #4 
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Department of the Board to provide information concerning an 

employer's right of appeal is, in my opinion, a breach of a basic 

principle of administrative fairness (case # 6 ) .  Case 83 concerns the 

Board's failure to adopt procedural safeguards against bias on the 

part of Board doctors, and is the one in which Mr. Flesher agreed to 

my recommendation. 

although I am not requesting any response or action from the 

Legislative Assembly on this case now. 

I nevertheless kept the case in this Report, 

The brief summaries found herein are supplemented by an appendix 

listing my recommendations (Appendix A). 

correspondence between myself and the Commissioners and includes a 

detailed account of my recommendations and the Commissioner's reasons 

for refusing to accept them. 

Appendix B contains the 

In ten of these eleven cases there is still a substantial disagreement 

between myself and the Workers' Compensation Board which the Board and 

I were unable to resolve. I have tried to present the position of the 

Board fairly. However, this is a report of the Ombudsman, not of the 

Workers' Compensation Board. Before reaching any conclusion 

concerning which position is the more meritorious, fairness requires 

that each be given proper attention. To the extent that the 

Legislative Assembly wishes to decide for itself, there ought to be a 

detailed examination of each case presented in this report. 

Unfortunately, there is no mechanism which would conveniently permit 

this. 
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I therefore respectfully suggest that the Legislative Assembly 

consider the practice of the Provincial Parliament in Ontario which 

has established a Select Committee to receive and discuss the reports 

of the Ombudsman. That forum has proven to be an effective way of 

resolving differences between the Ombudsman of Ontario and the Ontario 

Workman's Compensation Board, as well as dealing with administrative 

injustices identified by the Ombudsman in other reports. I believe it 

is a model which is worth study by the Legislative Assembly of British 

Columbia. I am confident that the Commissioners of the W.C.B. would 

change their decisions and practices in these individual cases if the 

Legislative Assembly o r  a Committee of the Assembly found itself in 

agreement with the recommendations I have made to the Board. 

of course, if my recommendations are rejected by the Assembly o r  a 

Committee of the Assembly I will end my consideration of these cases 

and inform my complainant that no change can be expected in his o r  her 

case. If we fail to settle the issues presented in this Report we 

risk the perpetuation of individual injustices, as well as the loss  of 

an opportunity to learn the important lessons which these eleven cases 

present. 

Equally, 

DECISION-MAKING STRUCTURE OF THE WORKERS' COMPENSATION BOARD 

The Board is responsible for compensating and rehabilitating injured 

workers and for industrial health and safety. Officers of the Board 

make decisions concerning the worker's right to compensation, the 

duration of compensation, and the worker's eligibility for a pension. 
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Three appea l  bodies are e s t ab l i shed  under t h e  A c t  t o  hear  appea ls  by 

workers and employers aga ins t  unfavourable dec is ions .  The f i r s t  

appea l  i s  t o  t h e  boards of review which were c rea t ed  as admin i s t r a t ive  

appeal  t r i b u n a l s  independent of the  Board. 

A second appeal  i s  t o  t h e  Medical Review Panel.  

of a Chairman, who i s  a doctor ,  and two medical s p e c i a l i s t .  A 

c la imant  may appea l  t o  a Medical Review Panel  from e i t h e r  a dec i s ion  

of a Board o f f i c e r ,  a board of review, o r  t h e  Commissioners. The 

d e c i s i o n  being appealed must relate t o  a medical matter, and the  

dec i s ion  of t he  Medical Review Panel i s  f i n a l .  

Panels  are composed 

The t h i r d  appea l  i s  t o  t h e  Commissioners of t h e  Board. Employers and 

workers may appeal  board of review dec i s ions  t o  the  Commissioners. I n  

add i t ion ,  employers may appea l  dec i s ions  by the  Assessment Department 

d i r e c t l y  t o  t h e  Commissioners. 

The Assessment Department i s  respons ib le  f o r  c o l l e c t i n g  s u f f i c i e n t  

funds t o  cover t h e  c o s t  of admin i s t r a t ion  of t h e  Workers' Compensation 

Board and t h e  c o s t  of work-related acc iden t  and d i sease  claims. Funds 

are c o l l e c t e d  by charging employers a percentage of t h e i r  p a y r o l l s  

based on t h e  r i s k  of acc ident  a s soc ia t ed  wi th  t h e  employers' business .  
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Case #l - Rigid D e f i n i t i o n  of D i s a b i l i t y  

Chromates have many i n d u s t r i a l  a p p l i c a t i o n s ,  and, i n  e i t h e r  powder o r  

p a i n t  form, are p a r t i c u l a r l y  u s e f u l  f o r  p r o t e c t i n g  metal from r u s t  and 

cor ros ion .  They are a l s o  t o x i c ,  and suspected as carcinogens.  

A s  a shee t  metal worker, M r .  Emery worked wi th  a chromate compound f o r  

twenty yea r s  without r e a l i z i n g  i t .  H e  i s  now 70 years o l d ,  and has  

not worked s i n c e  he w a s  51 - not  because he lacked any i n i t i a t i v e ,  but  

because, i n  h i s  la te  f o r t i e s ,  he developed an  acu te  a l l e r g i c  s k i n  

r e a c t i o n  t o  chromates. 

Although h i s  phys ic ian  was a b l e  t o  i d e n t i f y  chromates as t h e  cause of 

h i s  a l l e r g y ,  no one could determine where he w a s  coming i n t o  c o n t a c t  

w i t h  them. H i s  phys ic ian  suspected t h a t  they were p resen t  i n  h i s  

workplace, but t he  Workers' Compensation Board a s s e r t e d  t h a t  chromates 

were no t  used i n  the  shee t  metal indus t ry .  

Emery's h e a l t h  d e t e r i o r a t e d  s t e a d i l y .  Because the  source of con tac t  

w a s  unknown he was only  a b l e  t o  treat h i s  i nc reas ing ly  seve re  

r e a c t i o n s  i n s t e a d  of prevent ing t h e i r  occurrence,  

For t h r e e  yea r s  M r .  

Eventua l ly ,  M r .  Emery scraped off some of t h e  powdery coa t ing  commonly 

found on shee t  metal and s e n t  i t  t o  Spokane, Washington, f o r  

ana lys i s .  The powder w a s  found t o  be z inc  chromate. 

r e a c t i o n s  t o  t h e  substance had become so severe  t h a t  he could no 

longer  cont inue  wi th  h i s  t r ade .  A t  t h e  age of 51, wi th  a l i m i t e d  

educat ion,  no t r a i n i n g  i n  any o t h e r  i n d u s t r i a l  s k i l l s ,  and some 

But by then  h i s  
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physical limitations due to general health problems, he tried to find 

work in another field. He sold his home and moved his family to 

different towns in search of better job opportunities, but he was 

unable to find full-time employment, and has had to rely upon 

occasional work as a bartender for the Canadian Legion for financial 

support. 

The Board decided that Mr. Emery did not have a permanent disability 

as his incapacitating reaction only occurred when he was exposed to 

chromates and ceased several days after his exposure to them. He 

would not be similarly hampered in a "chromate-free'' work 

environment. The fact that this limitation upon his employability 

made a crucial difference to his prospects was viewed as unfortunate 

but irrelevant; although the Workers Compensation Act does not define 

"disability" at all, the Board's policy is that a permanently 

increased sensitivity to an industrial substance should not be 

considered a disability. Thus, although the allergy entitled Mr. 

Emery to wage loss compensation for time lost from his sheet metal 

work when he was ill, it did not entitle him to a disability pension 

when he was forced to terminate his employment in that field for 

health reasons. In view of Mr. Emery's other limitations, the 

Workers' Compensation Board also decided that it would be unrealistic 

to sponsor him for any rehabilitation or retraining. 

Mr. Emery was caught in a frustrating dilemma; he could no longer work 

in h i s  area of expertise, but the Board felt that he was physically 

capable of starting a new career in another field. He could not find 
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comparable employment i n  another  f i e l d  because he lacked t h e  

appropr i a t e  s k i l l s .  

i t s  own r e t r a i n i n g  courses  t o  l e a r n  new job s k i l l s  as  h i s  age and 

educa t ion  made i t  u n l i k e l y  t h a t  he would be a good candida te  f o r  

re-employment. Catch-22. 

The Board d id  not  want t o  e n r o l l  him i n  one of 

During t h e  twenty y e a r s  t h a t  have passed s i n c e  he had t o  l eave  t h e  

shee t  metal i n d u s t r y  M r .  Emery has  lobbied the  Board i n  an a t tempt  t o  

change i t s  p o s i t i o n  on i n d u s t r i a l  a l l e r g y  claims. Phys ic ians ,  

lawyers,  Members of Parliament and Members of t he  L e g i s l a t i v e  Asembly 

have a l s o  w r i t t e n  on h i s  beha l f .  H e  has  been unsuccessful ,  but he has  

never given up, as he f e e l s  t h a t  h i s  case represents an  important  

p r i n c i p l e .  

I have recommended t h a t  t h e  f u l l  range of compensation be a v a i l a b l e  

f o r  workers who develop a l l e r g i c  i n d u s t r i a l  d i seases .  This  would no t  

n e c e s s a r i l y  mean a pension i n  every case: many workers w i l l  be a b l e  

t o  f i n d  comparable employment away from the  i r r i t a n t  - e s p e c i a l l y  i f  

r e t r a i n i n g  i s  o f fe red  by t h e  Board - but  i n  cases such as M r .  Emery's, 

a pension would remedy t h e  severe  i n j u s t i c e  t h a t  has been caused by 

t h e  Board's p re sen t  d e f i n i t i o n  of d i s a b i l i t y .  

M r .  F lesher ,  t he  new Chairman of t he  Board, had no f u r t h e r  comment t o  

add t o  the  Board's pos i t i on ;  t h e  po l i cy  regarding a l l e r g i e s  t o  

i n d u s t r i a l l y  used subs tances  has  not  been changed. 
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Case 82 - Impossible Burden of Proof 

The medical profess ion  has long recognized t h a t  back pa in  can  prove t o  

be extremely f r u s t r a t i n g  f o r  both p a t i e n t s  and t h e i r  physicians;  t h e  

pain can come t o  dominate a p a t i e n t ' s  l i f e ,  t h e  reason f o r  the  pa in  

can o f t e n  e lude  d i agnos i s ,  and t h e  b e s t  treatment methods a v a i l a b l e  

cannot always guarantee r e l i e f .  

Mrs. Hanney i s  a c lass ical  example of an ind iv idua l  caught i n  t h e  

above dilemma. 

h i s t o r y  of back problems u n t i l  1975 when she  f e l l  while  l i f t i n g  a 

heavy p a t i e n t ,  s u f f e r i n g  a pa in fu l  and severe back s p r a i n  i n  t h e  

process .  For t h e  next  year  she received wage l o s s  b e n e f i t s  a s  she was 

unable t o  r e t u r n  t o  her  work. During t h i s  per iod she received 

conserva t ive  t reatment  as x-rays and myleograms d id  not  r e v e a l  any 

condi t ion  t h a t  would warrant s u r g i c a l  i n t e rven t ion .  In  1976 she 

r e g i s t e r e d  f o r  a ha i rd re s s ing  course,  i n  an  a t tempt  to change t o  a 

less s t renuous  occupation. Unfortunately,  t he  pa in  w a s  s t i l l  so 

severe  t h a t  she  w a s  unable t o  complete the  course,  and s h o r t l y  

t h e r e a f t e r  she w a s  examined by the  Board f o r  a permanent pension 

award. 

t h e  reason f o r  i t s  onse t  seemed obvious, t h e  Board chose t o  r e l y  upon 

t h e  l a c k  of any concre te  d iagnos is  as an  i n d i c a t i o n  t h a t  h e r  

impairment w a s  not  s i g n i f i c a n t  enough t o  warrant  a pension. 

She had been a p r a c t i c a l  nurse f o r  t h r e e  yea r s  wi th  no 

While no phys ic ian  questioned t h e  genuineness of h e r  pain,  and 
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After  s e v e r a l  yea r s  of d i f f e r e n t  t rea tments ,  inc luding  surgery i n  

1978, Mrs. Hanney w a s  s t i l l  without e i t h e r  r e l i e f  o r  d i agnos i s  f o r  h e r  

problem. H e r  own phys ic ians  have a l l  agreed,  however, t h a t  her  back 

pa in  i s  genuine,  severe ,  and r e l a t e d  t o  and caused by he r  work i n j u r y  

of 1975. 

Nonetheless,  her  claim has been c o n s i s t e n t l y  re fused  on t h e  b a s i s  t h a t  

she has been unable t o  provide any conclus ive ,  o b j e c t i v e  proof t h a t  

h e r  d i s a b i l i t y  was caused by t h a t  i n j u r y .  I n  1978 she was turned down 

by t h e  boards of review. I n  1979 her  reques t  f o r  a Medical Review 

Panel  w a s  re fused  on t h e  grounds t h a t  no medical d i s p u t e  e x i s t e d .  In  

1980 he r  appeal  t o  t h e  Commissioners w a s  denied. 

Mrs. Hanney has  been unable t o  provide the  conclus ive  proof requi red  

by t h e  Board because c u r r e n t  medical knowledge is simply not  a b l e  t o  

g ive  a s p e c i f i c  reason  f o r  he r  pain.  Thus, t h e  Board's s t anda rds  

p lace  he r  i n  an impossible  p o s i t i o n  of having t o  provide informat ion  

t h a t  does not  e x i s t .  

I have proposed t o  t h e  Board a sequence of p r e r e q u i s i t e s  t h a t  could be 

considered f o r  a p p l i c a t i o n  i n  cases such as Mrs. Hanney's: 

1. The worker has  s u f f e r e d  a compensable work i n j u r y  which a f f e c t s  a 

p a r t  of t h e  body not  prev ious ly  t h e  cause of complaints.  

2. There i s  no evidence of a pre-ex is t ing  cond i t ion ,  e i t h e r  

psychological  o r  phys ica l ,  which accounts  f o r  t h e  cont inuing  

condi t ion .  
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3. The condi t ion  is continuous from the  t i m e  of i n j u r y  and no 

in t e rven ing  f a c t o r s  account f o r  i t .  

I f  a l l  t hese  f a c t o r s  are m e t ,  t he  worker should be e l i g i b l e  f o r  a 

pension. I n  s i t u a t i o n s  wi th  any r e s i d u a l  ambiguity,  I have 

recommended t h a t  t he  Commissioners apply Sec t ion  99 of t he  Workers' 

Compensation Act which reads as fol lows:  

"The Board is not  bound t o  fol low l e g a l  precedent.  Its d e c i s i o n  

s h a l l  be given according t o  t h e  merits and j u s t i c e  of t h e  case  

and, where t h e r e  is  doubt on an  i s s u e  and t h e  d isputed  

p o s s i b i l i t i e s  are evenly balanced, the  i s s u e  s h a l l  be resolved i n  

accordance with t h a t  p o s s i b i l i t y  which i s  favourable  t o  t h e  

worker. " 

The Commissioners d i d  not  ag ree  wi th  e i t h e r  of my proposa ls ,  and 

main ta in  t h a t  I w a s  merely at tempting t o  s u b s t i t u t e  my weighing of t h e  

evidence f o r  t h e i r s .  I f e e l  t h a t  by p lac ing  a n  impossible  burden of 

proof upon Mrs. Hanney the  Commissioners are u n j u s t l y  denying h e r  

claim. 

During our most r ecen t  d i scuss ions ,  M r .  F lesher  confirmed t h a t  t h e  

Commissioners w i l l  not  reverse  t h e i r  dec is ion .  He a l s o  s t a t e d  t h a t  a 

d e c i s i o n  of t h e  Supreme Court of B r i t i s h  Columbia on Mrs. Hanney's 

case confirmed the  Board's pos i t i on .  I would d isagree .  The Court 

decided i n  1981 t h a t ,  as t h e  Board's d e c i s i o n  not  t o  award 

compensation t o  Mrs. Hanney "was  not a perverse  dec i s ion" ,  t h e  Board 
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was acting within its jurisdiction, and the court could thus not 

intervene. 

claim. 

This was not a decision on the merits of Mrs. Hanney's 

There are very few grounds upon which judicial review of a Board 

decision is possible, and the court's judgment is a reflection of its 

limited jurisdiction rather than the validity of Mrs. Hanney's claim. 

I believe the Board ought to aspire to a higher standard in its 

decisions, such as having fair, correct and just decisions, not merely 

an absence of perversity. 



- 14 - 

Case #3 - Apprehension of Bias 

I n  1973 M r .  Downey (not  the  complainant 's  real  name) w a s  a s sau l t ed  by 

a customer while a t  work. The a s s a u l t  w a s  so t raumatic ,  and his fear 

of f u r t h e r  r e p r i s a l s  by h i s  a s s a i l a n t  so s t rong ,  t h a t  I w a s  pressed by 

M r .  Downey t o  conceal  any f u r t h e r  d e t a i l s  of t he  a s s a u l t  i n  order  t o  

p r o t e c t  h i s  i d e n t i t y .  

Downey then  became a v i c t im  of b i a s  when he appl ied  f o r  compensation 

t o  the  Workers' Compensation Board. 

Already t h e  v ic t im of a phys ica l  a t t a c k ,  M r .  

Four months of increas ing  pain followed the  a s s a u l t ,  and M r .  Downey 

w a s  admitted t o  h o s p i t a l  f o r  surgery.  I n  t h e  opinion of his surgeon, 

t he  a s s a u l t  had aggravated a pre-exis t ing degenerat ive condi t ion.  H e  

received compensation f o r  h i s  l o s t  wages while  recovering,  u n t i l  two 

of t h e  Board's doc tors ,  D r .  Maple and D r .  F i r t h  ( a l s o  not t h e i r  real 

names), decided t h a t  h i s  problems were completely unre la ted  t o  his 

i n ju ry .  I n  t h e i r  opinion,  they r e l a t e d  in s t ead  t o  a non-compensable 

ope ra t ion  t h a t  had been performed t h e  previous year.  

M r .  Downey found i t  phys ica l ly  d i f f i c u l t  t o  resume his previous d u t i e s  

and appealed t o  a Medical Review Panel.  The t h r e e  doc tors  on the  

Panel a l l  c e r t i f i e d  t h a t  his f a i r l y  severe  d i s a b i l i t y  had indeed been 

s i g n i f i c a n t l y  aggravated by t h e  i n j u r y  a t  work. He w a s  then r e f e r r e d  

back t o  a Board doc tor  f o r  a pension assessment.  To h i s  dismay he 

discovered t h a t  h i s  examiner w a s  t o  be the  same D r .  Maple who had 

ear l ier  decided t h a t  h i s  problems were not work r e l a t e d  a t  a l l .  
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As i t  turned out  M r .  Downey's concern was j u s t i f i e d .  I n  h i s  

assessment D r .  Maple r e f e r r e d  s e v e r a l  times t o  h i s  previous review, 

b e l i t t l e d  t h e  a s s a u l t  by desc r ib ing  i t  as a " scu f f l e " ,  and quest ioned 

M r .  Downey's v e r a c i t y  by r e f e r r i n g  t o  an "al leged" i n j u r y ,  and 

"claims" of back problems. In  conclusion,  he repeated h i s  b e l i e f  t h a t  

none of M r .  Downey's problems were r e l a t e d  t o  t h e  1973 " inc ident" ,  and 

i n  c o n t r a s t  t o  t h e  f i n d i n g s  of t he  Medical Review Panel ,  descr ibed  h i s  

d i s a b i l i t y  as minimal. M r .  Downey w a s  l i m i t e d  t o  5% of t o t a l  

d i s a b i l i t y ,  which t r a n s l a t e d  i n t o  a pension of less than  $8 pe r  

month. The assessment w a s  appealed t o  t h e  boards of review i n  1977, 

and t o  the  Commissioners i n  1978, but  M r .  Downey l o s t  on both 

occasions.  The i s s u e  of b i a s  w a s  no t  r a i sed .  

By t h e  t i m e  my o f f i c e  began an i n v e s t i g a t i o n ,  M r .  Downey had been 

unable t o  work f o r  s e v e r a l  years ,  had almost deple ted  h i s  sav ings ,  and 

had become r e l i a n t  upon pa in  k i l l i n g  drugs.  As a r e s u l t  of my 

recommendations, t h e  Board re-evaluated h i s  d i s a b i l i t y  and 

s u b s t a n t i a l l y  increased  h i s  pension to almost $200 p e r  month. 

i n c r e a s e  w a s  r e t r o a c t i v e  t o  1974, he a l s o  rece ived  a lump sum of 

$16,000. 

As t h i s  

D r .  Maple w a s  not consul ted  dur ing  t h i s  latest r e a p p r a i s a l .  

This  case sugges ts  t h a t  p ro fes s iona l s  can, occas iona l ly ,  t ake  unkindly 

t o  r e v e r s a l  of t h e i r  dec i s ions  by col leagues ,  and can a t t e m p t  t o  

minimize o r  undo t h e  e f f e c t s  of such r e v e r s a l s  i f  they are i n  a 

p o s i t i o n  t h a t  a l lows them t o  do so. Even i f  b i a s  occurs  only r a r e l y ,  

i t  i s  my opin ion  t h a t  t h e  Board should t ake  admin i s t r a t ive  p recau t ions  

t o  ensure  t h a t  i t  cannot happen at  a l l .  
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Despi te  t h e i r  r ecogn i t ion  of t he  i n j u s t i c e  t h a t  had occurred i n  M r .  

Downey's case, the  Commissioners re fused  t o  implement my 

recommendation t h a t  a doc tor  whose o r i g i n a l  medical opinion has  been 

overturned be excluded from any f u r t h e r  review of t h a t  worker. I 

based my recommendation on t h e  important l e g a l  p r i n c i p l e  t h a t  a 

reasonable  apprehension of b i a s  is  cause f o r  d i s q u a l i f y i n g  an  

i n d i v i d u a l  from making a dec is ion .  The Board's dec i s ions  can  

s i g n i f i c a n t l y  and permanently a f f e c t  an  i n d i v i d u a l ' s  r i g h t s  and 

f u t u r e .  J u s t i c e  must not on ly  be done, but must a l s o  be seen  t o  be 

done. 

M r .  F l e she r  has  agreed wi th  m e  t h a t  t he  p o s s i b i l i t y  of b i a s  i s  a 

concern,  and has i ssued  a gu ide l ine  t o  Board s t a f f  r equ i r ing  t h a t  

(where p o s s i b l e )  Board Medical Advisors whose opinions have been 

d isagreed  wi th  by Medical Review Panels  no t  be involved i n  t h e  

immediate implementation of t h e  Pane l ' s  c e r t i f i c a t e .  I a m  s a t i s f i e d  

wi th  t h i s  a c t i o n ,  and cons ider  t h i s  complaint r e c t i f i e d .  
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Every worker who d i sag rees  wi th  a Board d e c i s i o n  on h i s  claim has t o  

be a t t e n t i v e  t o  t h e  appea l  l i m i t a t i o n  per iods  set out  i n  t h e  Workers 

Compensation A c t .  Unfortunately,  some dead l ines  are missed, but i f  

t h e  appea l  w a s  t o  have been t o  a board of review o r  t h e  Commissioners, 

t h e  l e g i s l a t i o n  a l lows  the  reviewing body t h e  d i s c r e t i o n  t o  cons ider  

a p p l i c a t i o n s  f o r  ex tens ions  of t h e i r  appea l  per iods.  I n  cons ider ing  

ex tens ion  a p p l i c a t i o n s ,  f i r s t  t he  reasons f o r  t h e  delay are examined. 

I f  t h e  reasons are compelling, t he  ex tens ion  w i l l  be allowed; i f  they 

are weak, t h e  reviewing body w i l l  examine t h e  merits of t h e  appea l  

i t s e l f  before  making a d e c i s i o n  on whether t o  a l low t h e  ex tens ion .  

Th i s  d i s c r e t i o n a r y  s a f e t y  n e t ,  which t h e o r e t i c a l l y  ensu res  t h a t  no 

mer i to r ious  claim is  r e j e c t e d  on merely t e c h n i c a l  grounds, does no t  

apply  t o  the  Medical Review Panels .  I f  a worker i s  l a t e  wi th  an  

appea l  t o  a Medical Review Panel t h e  Act does not a l low f o r  any 

ex tens ions  of t h e  90 day appea l  l i m i t a t i o n  per iod.  Even i f  t h e  

reasons f o r  de lay  are compelling and t h e  merits of t h e  appea l  are 

s t r o n g  t h e r e  is no recourse.  Since Medical Review Panels  are 

independent bodies  which, by s t a t u t e ,  make f i n a l  and binding d e c i s i o n s  

on complex medical d i spu te s ,  i t  i s  a s e r i o u s  dep r iva t ion  f o r  any 

worker t o  l o s e  t h i s  r i g h t  of appeal.  I have rece ived  s e v e r a l  

complaints  i l l u s t r a t i n g  t h e  inequ i ty  of t h e  p re sen t  s t a t u t o r i l y  

prescr ibed  r i g i d  appea l  per iod.  
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For in s t ance ,  Miss P h i l l i p s  (not  he r  real name) had developed numbness 

on her  l e f t  s i d e  i n  1978, but t he  Board had denied any causa l  

r e l a t i o n s h i p  between t h e  numbness and her  work. 

circumstances of he r  d i s a b i l i t y  and the  contex t  of her  p a r t i c u l a r  work 

environment, t h e  i s s u e  had the  p o t e n t i a l  t o  a f f e c t  o t h e r  c la imants  i n  

the  fu tu re .  The ques t ion  of how h e r  numbness had been caused w a s  

t h e r e f o r e  a n  important  one. 

t o  t h e  board of review and t h e  Commissioners and as the  i s s u e  w a s  

e s s e n t i a l l y  a medical ques t ion ,  Miss P h i l l i p s  decided t o  appea l  t o  a 

Medical Review Panel,  but  l e f t  t he  handling of the  procedural  d e t a i l s  

t o  t h e  union r ep resen ta t ive  who had previous ly  presented he r  case t o  

t h e  Board. Unfortunately,  the  union r ep resen ta t ive  went on ma te rn i ty  

l eave  f o r  s i x  months and through some ove r s igh t  t h e  le t ter  dec la r ing  

Miss P h i l l i p s J  i n t e n t i o n  t o  appeal  t o  a Medical Review Panel sat on 

t h e  r e p r e s e n t a t i v e ' s  desk throughout t h i s  per iod.  

Due t o  t h e  

As she  had been unsuccessful  with appea ls  

When t h e  r e p r e s e n t a t i v e ' s  materni ty  leave  ended, immediate a t t empt s  

were made t o  r e c t i f y  t h e  s i t u a t i o n ,  but  as the  A c t  does not  a l low an  

ex tens ion  f o r  la te  Medical Review Panel appeal  a p p l i c a t i o n s ,  t h e s e  

a t t empt s  were unsuccessful.  

Another f r u s t r a t i n g  case was t h a t  of M r .  James (not  h i s  real name). 

He received a n  adverse dec i s ion  from t h e  Commissioners on June 5 ,  

1979, and requested t h e  appropr i a t e  forms f o r  an  appeal  t o  a Medical 

Review Panel on J u l y  18, 1979. 

19 th ,  a long  wi th  a l e t t e r  informing him of t h e  90 day l i m i t a t i o n  

per iod and asking him t o  r e t u r n  the  forms before  that per iod expired.  

The Board s e n t  t hese  t o  h i m  on J u l y  
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The l e t t e r  d i d  no t  mention t h a t  t h e  90 days had s t a r t e d  running as 

soon as t h e  June 5 t h  d e c i s i o n  had been made. Not unreasonably,  M r .  

James assumed t h a t  i t  s t a r t e d  wi th  t h e  J u l y  1 9 t h  le t ter ,  and he 

re turned  the  necessary p a p e r s  i n  accordance wi th  t h e  la t ter  

i n t e r p r e t a t i o n .  H i s  a p p l i c a t i o n  w a s  several weeks over t h e  c o r r e c t  

t i m e  l i m i t .  Because t h e  Board f a i l e d  t o  adv i se  him c o r r e c t l y  he w a s  

mis led  by t h e  Board's l e t te r  and l o s t  h i s  chance t o  cha l lenge  a 

dec i s ion  t h a t  had c o s t  him more than t h r e e  months of income. 

A f t e r  cons ider ing  these  and o t h e r  cases, I concluded t h a t  t h e  90 day 

t i m e  l i m i t  w a s  oppress ive  because of i t s  r i g i d i t y  and I recommended 

t h a t  t h e  Board and t h e  Min i s t e r  of Labour i n i t i a t e  r econs ide ra t ion  of 

t h e  s t a t u t o r y  l i m i t  wi th  a view t o  proposing changes t o  t h e  

L e g i s l a t i v e  Assembly g iv ing  t h e  W.C.B. some d i s c r e t i o n  t o  waive t h e  

t i m e  l i m i t  i n  s u i t a b l e  cases. 

I n  response t o  my recommendation t h e  Commissioners s t a t e d  t h e i r  

concern t h a t  t he  worker 's  cond i t ion  might be completely changed i f  a 

Medical Review Panel  were t o  t ake  p l a c e  s u b s t a n t i a l l y  a f t e r  t h e  making 

of a medical dec is ion .  They recognized, neve r the l e s s ,  t h a t  t h e  str ict  

l i m i t a t i o n  per iod could cause hardship  and proposed an  amendment 

a l lowing them t h e  d i s c r e t i o n  t o  extend the  t i m e  l i m i t  by 30 days. I n  

p re sen t ing  my recommendation t o  t h e  Min i s t e r  of Labour I d isagreed  

wi th  t h e  Board's proposal  as I f e l t  t h a t  i t  would s t i l l  not  provide 

t h e  needed f l e x i b i l i t y .  
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While t h e  l e g i s l a t i o n  has not  been changed t o  da t e ,  t h e  Commissioners 

decided i n  response t o  my i n v e s t i g a t i o n  t o  i n t e r p r e t  the  90 day 

l i m i t a t i o n  per iod as running from t h e  d a t e  on which t h e  claimant 

received the appealable  Board dec is ion .  This  i n t e r p r e t a t i o n  a l lows  

workers a few more days,  but  does not  r e a l l y  meet t h e  substance of the  

problem. M r .  F lesher  has agreed t h a t ,  under t h e  present  l e g i s l a t i o n ,  

t h e  Board cannot l e g a l l y  go beyond t h i s .  Only the  L e g i s l a t i v e  

Assembly can g ive  the  Commissioners the  s t a t n t o r y  a u t h o r i t y  t o  extend 

t h e  t i m e  l i m i t  f o r  appea ls  t o  Medical Review Panels.  

proposal  t h e  Board would s t i l l  r e t a i n  the  f i n a l  decision-making power 

about  what would c o n s t i t u t e  a s u i t a b l e  case f o r  showing f l e x i b i l i t y  on 

appeal  deadl ines .  

and t h e  requirements f o r  j u s t i c e  would be m e t .  

Under my 

Claimants with deserving cases would be pro tec ted ,  
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Case #S - Uniust Reduction of Pension 

" I n  t h i s  realm, while  d i s a b i l i t y  must be r e l a t e d  t o  hard phys ica l  

labour ,  cases must be t r e a t e d  on an i n d i v i d u a l  and not  a mass average 

bas i s .  Moreover, I r e s p e c t f u l l y  suggest  t o  a l l  doc to r s  concerned t h a t  

they  remember t h a t  medical ly  no 100 p e r  cen t  p e r f e c t  c r e a t u r e  e x i s t s ,  

and s o  p e r f e c t i o n  of body is not  the norm." 

Commission of Inqui ry  
Workmen's Compensation Act 
Report  of t he  Commissioner 
The Honourable M r .  J u s t i c e  Charles  W. Tysoe 
1966 

The above quo ta t ion  i s  r e l evan t  t o  the  s t o r y  of Mr. Walker (not  h i s  

real name), who worked as a logger  f o r  twenty years .  It was a 

dangerous and phys ica l ly  demanding occupation. M r .  Walker maintained 

an e x c e l l e n t  work record u n t i l  1966, when a log  r o l l e d  onto h i s  f e e t  

and bent back h i s  l e f t  f o o t ,  f r a c t u r i n g  and d i s l o c a t i n g  t h e  bones. 

Su rg ica l  c o r r e c t i o n  w a s  not completely success fu l ,  and t h e  d i s a b i l i t y  

Mr. Walker was l e f t  wi th  d i d  not  a l low him t o  pursue employment 

involving s t renuous  use of h i s  foo t .  This meant t h a t  he was unable t o  

r e t u r n  t o  logging or most o t h e r  forms of manual labour .  Although the  

Board worked c l o s e l y  with him i n  providing r e h a b i l i t a t i o n  and job  

o p p o r t u n i t i e s ,  h i s  f o o t  proved t o  be more of a handicap than  had been 

expected. Fur ther  surgery w a s  c a r r i e d  o u t ,  but i n  s p i t e  of h igh  

expec ta t ions  and enthusiasm, M r .  Walker u l t i m a t e l y  had t o  f a c e  a 
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discouraging r e a l i t y :  h i s  employment prospec ts  had become q u i t e  

l imi ted .  Since 1974, M r .  Walker has  been on income a s s i s t a n c e .  

In  ord inary  circumstances,  M r .  Walker would have been e n t i t l e d  t o  a 

s i g n i f i c a n t  pension because h i s  acc ident  had impaired h i s  earn ing  

capaci ty .  But t h e  Board decided t h a t  M r .  Walker's circumstances were 

not  ord inary ,  and h i s  pension w a s  reduced because he had been born 

wi th  a c lub  foo t .  

I n  t h e  Board's opinion,  he had been working wi th  a non-compensable 

p re -ex i s t ing  and d i s a b l i n g  impairment before  h i s  acc ident ,  and w a s  

t h e r e f o r e  only e n t i t l e d  t o  compensation f o r  a po r t ion  of h i s  u l t ima te  

post- injury d i s a b i l i t y .  

reasonable  i f  Mr. Walker's c l u b  f o o t  had l imi t ed  h i s  job  performance 

before  t h e  acc ident .  But t h i s  had most c e r t a i n l y  not  been t h e  case. 

H e  had performed heavy manual labour  f o r  twenty yea r s  - more than  

adequately meeting t h e  Board's usua l  s tandard  f o r  determining whether 

o r  not  a worker 's  condi t ion  could be descr ibed  as a d i s a b i l i t y .  

Nonetheless, t h e  Commissioners supported t h e i r  p o s i t i o n  wi th  a n  

i s o l a t e d  excerp t  from M r .  J u s t i c e  Tysoe's 1966 inqui ry  i n t o  t h e  

Workers Compensation A c t  which mentions t h a t  any condi t ion  apparent  t o  

t h e  eye (such as t h e  l o s s  of a l imb) must cause some impairment i n  a 

worker 's  a b i l i t y  t o  perform manual labour .  

This i n t e r p r e t a t i o n  would have been 

Without any apparent  embarrassment, t h e  Commissioners of t h e  Board 

used t h i s  excerp t  t o  a r r i v e  a t  a r i g i d  and a rcha ic  i n t e r p r e t a t i o n  t h a t  

pena l i zes  workers w i th  v i s i b l e  condi t ions  r ega rd le s s  of t h e i r  
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pre-accident  work performance. The Board's l i t e r a l  i n t e r p r e t a t i o n  of 

M r .  J u s t i c e  Tysoe's s ta tement  ignores  h i s  admonition, quoted i n  t h e  

opening paragraph, t h a t  "cases must be t r e a t e d  on an i n d i v i d u a l  and 

not  a mass average b a s i s , "  and "pe r fec t ion  of body i s  not t h e  norm." 

Paradoxica l ly ,  i f  M r .  Walker's c lub  f o o t  had been v i s i b l e  only on 

x-ray, and not  apparent  t o  the  eye,  Board po l i cy  would have allowed 

him h i s  f u l l  pension. I n  t h e  eyes  of t h e  Commissioners t h e  

obviousness of h i s  imperfec t ion  was the  key v a r i a b l e  r a t h e r  than i t s  

e f f e c t .  M r .  F l e she r  h a s  ind ica t ed  t h a t  t he  f i n a l  p o s i t i o n  of t h e  

Commissioners has not  changed. I cannot agree  with t h e i r  r e l i a n c e  

upon appearance i n s t e a d  of a b i l i t y ,  and have concluded t h a t  t h e  Board 

should not  have reduced M r .  Walker's pension as h i s  performance of 

heavy manual labour  had not  been a f f e c t e d  by h i s  c l u b  f o o t  f o r  twenty 

yea r s  before  h i s  acc iden t .  

I have not  used M r .  Walker's real name a t  h i s  reques t  because, 

i r o n i c a l l y ,  h i s  logging co-workers never knew t h a t  he had a c l u b  

f o o t .  A s  a matter of p r i d e  he does not  want them t o  f i n d  t h a t  ou t  now. 
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Case 116 - Inadequate Notification of Appeal Information 

It is often assumed that workers are the only focus of the Workers' 

Compensation Board, but employers can also be significantly affected 

by Board decisions. For example, rates that businesses pay to the 

Board for covering compensation costs can vary widely, and are based 

upon the "risk category" in which the Board's Assessment Department 

places different business activities. These rates are used to fund 

accident and disease claims as well as the Board's administrative 

costs. 

Employers who do not fulfill their financial obligations to the Board 

can find the consequences devastating. Amongst its arsenal of 

remedies, the Board can charge a defaulting employer with the full 

cost of a worker's claim; it can file a certificate with the Court 

Registrar which is then enforceable by the sheriff as an order of the 

court; and it can apply to the court for an order restraining an 

employer from carrying on business. With economic conditions as 

difficult as they now are, decisions by the Board affecting employers 

have achieved a new significance and can, in some instances, determine 

whether a business will survive or fail. 

One of my complainants, the principal of a small company, owed the 

Board $6,000. 

ultimately a Sheriff seized equipment valued in excess of $80,000 and 

sold it for less than $10,000. Not only did the sale not satisfy the 

The Board filed a certificate with the court and 
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t o t a l  debt  a f t e r  cour t  and s h e r i f f ' s  c o s t s  had been added on, but  t h e  

Company no longer  had the  machinery wi th  which t o  c a r r y  on bus iness ,  

and f o r  which i t  s t i l l  owed a f inance  company $64,000. 

involved are r a t h e r  complex and t h i s  case is s t i l l  under 

i n v e s t i g a t i o n . )  

(The i s s u e s  

The Board's ex tens ive  powers have been somewhat balanced by t h e  

p rov i s ion  of an employer 's  r i g h t  t o  appeal  d e c i s i o n s  t o  the  Di rec to r  

of t h e  Assessment Department, and from t h e  Di rec to r  t o  the  

Commissioners of the Board. But t h i s  r i g h t  i s  flawed by unequal 

access; informat ion  regard ing  t h e  appea l  mechanism i s  not  

au tomat ica l ly  provided. 

Th i s  f l aw  has  been s l i g h t l y  ameliorated by t h e  Board's agreement, i n  

response t o  my recommendation, t o  adv i se  a l l  employers who have 

a l r e a d y  appealed t o  t h e  Direc tor ,  of t h e i r  f u r t h e r  r i g h t  t o  appea l  t o  

the  Commissioners. But Assessment Department personnel ,  who make a l l  

i n i t i a l  dec i s ions ,  are only  required t o  provide appea l  advice i f  an  

employer expresses  d i s s a t i s f a c t i o n  wi th  an assessment dec is ion .  The 

Board's reason  f o r  t h i s  less than halfway measure i s  t h a t  f u l l  

n o t i f i c a t i o n  would s t r a i n  i t s  resources  for t h e  b e n e f i t  of a very few 

d i s s a t i s f i e d  employers. In  my view, t h i s  is not  a s u f f i c i e n t  reason 

f o r  denying employers knowledge of t h e i r  bas i c  r i g h t s ,  and i t  

c o n s t i t u t e s  an u n f a i r  procedure. I have recommended t h a t  employers be 

informed of t h e i r  r i g h t  t o  appeal  dec i s ions  made by any s t a f f  member, 

and not  merely those made by t h e  Direc tor .  
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Mr. Flesher has informed me that the Board has begun a complete review 

of the appeal procedures for assessment matters, and our 

recommendations will be taken into consideration. Of course, this 

does not necessarily mean that they will be accepted. I believe that 

an expression of the Legislature's support for my recommendation would 

ensure that the Board changes this unfair practice and procedure. 
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#7 - Pierc ing  t h e  Corporate V e i l  

M r .  Mochinski had worked a t  an  unusual  range of jobs  i n  t h e  p a s t  - a 

self-employed prospec tor ,  a used car d e a l e r ,  and an agent  f o r  a Nat ive 

j ade  ca rve r ,  among o t h e r s .  Then he experienced a windfa l l .  H e  won 

s e v e r a l  thousand d o l l a r s  i n  a l o t t e r y ,  and se ized  t h e  oppor tuni ty  t o  

s tar t  h i s  own bus iness ,  a company t h a t  would se l l  a l l - t e r r a i n  

veh ic l e s .  But i n  May of 1975, less than a month a f t e r  h i s  company w a s  

s t a r t e d ,  one of h i s  v e h i c l e s  s l i pped  while he was moving it up a 

ramp. It landed on M r .  Mochinski, i n j u r i n g  him q u i t e  badly,  and 

al though h i s  u l t i m a t e  recovery w a s  f a i r l y  s a t i s f a c t o r y ,  he never  

regained t h e  s i g h t  of one eye,  

Usual ly ,  t h e r e  would have been no problem wi th  e l i g i b i l i t y  for 

compensation, but  M r .  Mochinski w a s  not i n  t h e  usua l  s i t u a t i o n .  H e  

w a s  both employee and p r i n c i p a l  shareholder  of a one-man company t h a t  

had appa ren t ly  f a i l e d  t o  r e g i s t e r  wi th  t h e  Workers' Compensation 

Board. I f  he had simply been t h e  s o l e  employee of such a company he 

would have been compensated. The c o s t s  would have been charged back 

t o  h i s  employer, who might have a l s o  been charged by t h e  Board for 

p a s t  unpaid premiums as w e l l  as an  a d d i t i o n a l  penal ty .  But when t h e  

i n j u r e d  worker is both  employee and employer t h e  Board's po l i cy  has 

been not  t o  pay compensation if t he  company has not r e g i s t e r e d  wi th  

t h e  Board. Mr. Mochinski claimed t h a t  he had telephoned t h e  Board two 

weeks before  t h e  acc ident  occurred i n  order  t o  s t a r t  t h e  r e g i s t r a t i o n  
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procedure,  and t h a t  he had been assured  of i n t e r i m  coverage before  

completion of t h e  paperwork. Unfortunately,  t h e  Board could not  

confirm t h i s  as they could f i n d  no record of h i s  cal l .  By September 

of 1975, M r .  Mochinski had appealed the  i s s u e  of h i s  e l i g i b i l i t y  f o r  

compensation t o  t h e  Commissioners, and h i s  appea l  had been r e j ec t ed .  

I n  1980 he asked my o f f i c e  f o r  a s s i s t ance .  

I recommended t h a t  t h e  Board treat G u n r e g i s t e r e d  companies i n  t h e  

same manner, whatever t h e i r  s i z e ,  by compensating in ju red  employees 

and charging t h e  c o s t s  back t o  the  company. 

be c o n s i s t e n t  with t h a t  of t h e  common l a w ,  which makes t h e  d i s t i n c t i o n  

between co rpora t ions  and t h e i r  shareholders .  I a l s o  f e e l  t h a t  t h e  

Workers Compensation Act a l r eady  provides  a n  adequate range of 

p e n a l i t i e s  f o r  f a i l u r e  t o  r e g i s t e r ,  and t h a t  t h e  a d d i t i o n a l  hardship 

imposed upon M r .  Mochinski has been improperly d iscr imina tory .  I 

descr ibed  h i s  case, and o t h e r s  of a similar na tu re ,  i n  my 1980 Annual 

Report (CS 80-100, pages 68 and 69). 

This approach would a l s o  

Although the  Commissioners have not  agreed wi th  my recommendations, 

M r .  F lesher  has n o t i f i e d  m e  t h a t  they have decided t o  review t h e i r  

t rea tment  of small l imi t ed  companies and o b t a i n  a l e g a l  opinion on the  

matter from t h e  Board's Legal Department. Unfortunately,  t h i s  w i l l  be 

of no a s s i s t a n c e  t o  M r .  Mochinski. He l o s t  a l l  h i s  c a p i t a l  and had t o  

c l o s e  down h i s  bus iness  s h o r t l y  a f t e r  h i s  acc ident .  
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Case 88 - Support of Chi ldren 

A g r e a t  d e a l  of p u b l i c  and media a t t e n t i o n  has  been focussed on t h e  

f i n a n c i a l  problems faced by s i n g l e  pa ren t s  (usua l ly  mothers) and t h e i r  

c h i l d r e n  a f t e r  marr iage breakdown. For reasons  t h a t  are va r ious  and 

complex, payments f o r  c h i l d  support  o r  maintenance are f r equen t ly  i n  

d e f a u l t ,  and r e l i a n c e  upon l e g a l  enforcement of t hese  maintenance 

o rde r s  is o f t e n  not  a rea l i s t ic  so lu t ion .  Needless t o  say ,  c h i l d r e n  

are  t h e  v i c t ims  of t h e s e  o f t e n  acrimonious a d u l t  manoeuvres, and t h e i r  

p l i g h t  i s  obvious even though it  i s  p u b l i c l y  not  very v i s i b l e .  

M r .  and Mrs. Worth's s i t u a t i o n  is probably f a i r l y  t y p i c a l .  (Thei r  

real  name is  not  being used because of the  personal  n a t u r e  of t h e i r  

s t o r y . )  

c h i l d  support  a t  $40 a week f o r  t he  two ch i ld ren .  But t h e  p a r e n t s  

reconci led  almost immediately and a t h i r d  c h i l d  w a s  born two yea r s  

They were divorced i n  1962, and a Family Court o rde r  se t  

la ter .  I n  1969, M r .  Worth l e f t  the  family.  Over t h e  next t h r e e  y e a r s  

he pa id  only a f r a c t i o n  of t h e  support  ordered by t h e  c o u r t  i n  1962. 

Although he occas iona l ly  mentioned r e c o n c i l i a t i o n ,  Mrs. Worth wanted 

him f i r s t  t o  show t h a t  he could c o n t r o l  h i s  d r ink ing  problem and work 

s t e a d i l y .  She found pa r t - t ime  work a t  an i s o l a t e d  logging camp t h e  

fami ly  had moved t o  i n  1968, and d i d  n o t  p r e s s  f o r  enforcement of t h e  

support  o rde r  as she d i d  not  want t o  upset  t he  r a t h e r  precar ious  

balance t h a t  w a s  developing between he r  husband and h e r s e l f .  
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I n  1972 M r .  Worth took out a s m a l l  insurance po l i cy ,  naming h i s  wi fe  

as benef ic ia ry .  One week la te r  he w a s  k i l l e d  i n  a logging acc ident .  

Mrs. Worth app l i ed  t o  t h e  Workers' Compensation Board f o r  dependents '  

bene f i t s .  The widows and ch i ld ren  of workers k i l l e d  as a r e s u l t  of 

t h e i r  employment are automat ica l ly  e n t i t l e d  t o  compensation under 

Sec t ion  1 7  of t h e  Workers Compensation A c t .  The amount w i l l  r e f l e c t  

f a c t o r s  such as t h e  wages earned a t  t h e  t i m e  of dea th ,  as  w e l l  as the  

age and r e l a t i o n s h i p  of the  surv iv ing  dependents. 

But separa ted  spouses and t h e i r  c h i l d r e n  are t r e a t e d  d i f f e r e n t l y .  

Their  l eve l  of compensation r e f l e c t s  t he  l e v e l  of f i n a n c i a l  support  

t h a t  t h e  deceased worker had been g iv ing  t o  h i s  l e g a l  dependents. 

one spouse is  e i t h e r  unwil l ing o r  unable t o  enforce  maintenance o rde r s  

and t h e  o the r ,  f o r  whatever reasons,  has  not  f u l f i l l e d  h i s  o r  he r  

o b l i g a t i o n s ,  t h e  Board perpe tua tes  t h e  l e g a l l y  i n c o r r e c t  s i t u a t i o n  by 

reducing o r  denying compensation a f t e r  t h e  dea th  of t he  ob l iga t ed  

spouse. 

I f  

The Commissioners of t h e  Board defend t h i s  p o s i t i o n  by s t a t i n g  t h a t  

when enforcement of maintenance i s  a problem, i t  i s  family l a w  t h a t  

should be changed, no t  compensation l a w ;  they  do not wish t o  create 

what they desc r ibe  as a "pr iv i leged"  group of separated spouses and 

c h i l d r e n  whose maintenance o rde r s  w i l l  be f u l f i l l e d  by t h e  Board when 

they were not  f u l f i l l e d  by the  worker during h i s  l i f e .  
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Nonetheless,  i f  M r .  Worth had been d i sab led  in s t ead  of k i l l e d ,  and had 

been e l i g i b l e  f o r  compensation, t h e  l e g i s l a t i o n  would have allowed t h e  

Board t o  i n t e r c e d e  on behalf of h i s  w i f e  and c h i l d r e n  and d i v e r t  p a r t  

or a l l  of h i s  compensation t o  them i n  accordance wi th  the  terms of t h e  

maintenance o rde r  even i f  i t  had not  been s u c c e s s f u l l y  enforced before  

the  acc iden t .  I f  he had been k i l l e d  i n  a car acc iden t ,  i n s t e a d  of a t  

work, t h e  Insurance Corporat ion of B r i t i s h  Columbia would have 

considered Mrs. Worth and he r  c h i l d r e n  f u l l y  e l i g i b l e  f o r  d e a t h  

b e n e f i t s  as Mr. Worth had been l e g a l l y  l i a b l e  f o r  t h e i r  support .  The 

f a c t  t h a t  he had not  m e t  h i s  l e g a l  o b l i g a t i o n s  would be immaterial. 

Thus, Board po l i cy  i s  no t  on ly  i n t e r n a l l y  i n c o n s i s t e n t ,  but  a l s o  

i n c o n s i s t e n t  wi th  t h e  pol icy  of t he  o t h e r  major p r o v i n c i a l  

compensation plan.  I n  my 1981 Annual Report (page 15)  I descr ibed  the  

u l t i m a t e  e f f e c t  of t he  Board's po l icy :  

When a worker i s  i n j u r e d  o r  k i l l e d  i n  an i n d u s t r i a l  acc iden t  t he  

Board w i l l  only pay t h a t  worker 's  dependents those  amounts of 

maintenance payments t h a t  t h e  dependents a c t u a l l y  rece ived  from 

t h e  worker before  t h e  acc iden t ,  i n s t e a d  of t h e  f u l l  amount ordered 

by a cour t .  I f  t h e  worker w a s  s u c c e s s f u l  i n  evading h i s  

court-imposed r e s p o n s i b i l i t i e s  t h e  Workers' Compensation Board... 

ends up being t h e  bene f i c i a ry  of t h e  i r r e s p o n s i b l e  conduct of t h e  

former spouse and the  bene f i c i a ry  of our  inadequate  system of 

enforc ing  maintenance payments. 

shortchanged. 

Women and c h i l d r e n  end up 
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The Worths never became "pr iv i leged" .  Since Mrs. Worth d id  not  

en fo rce  t h e  o rde r  f o r  support  while h e r  husband w a s  a l i v e ,  t h e  Board 

took t h e  view t h a t  h e r  c h i l d r e n  were not  h i s  dependents and had 

f o r f e i t e d  t h e i r  r i g h t s  t o  any b e n e f i t s  a f t e r  h i s  dea th .  

i n t e r v e n t i o n  n ine  yea r s  la ter ,  t he  Board u l t ima te ly  conceded t h a t  Mr. 

Worth's insurance  p o l i c y  demonstrated some "reasonable  expec ta t ion  of 

pecuniary bene f i t "  on t h e  p a r t  of h i s  ch i ld ren .  While t h i s  s t i l l  d id  

n o t  e n t i t l e  them t o  t h e  usua l  dependents '  b e n e f i t s ,  i t  d i d  mean t h a t  

Because of my 

t h e  family q u a l i f i e d ,  under ye t  another  p a r t  of Sec t ion  17, f o r  a 

one-time lump sum payment of $1500. 

n ine  y e a r ' s  i n t e r e s t ,  i n  1981. 

They rece ived  t h i s ,  as w e l l  as 

Mrs. Worth v i v i d l y  remembers t h e  hopeless ly  i s o l a t e d  p o s i t i o n  t h a t  she  

and her c h i l d r e n  were i n  a f t e r  her  husbandrs  death.  

l i t t l e  money, t h r e e  c h i l d r e n ,  no job  s k i l l s  and no prospec ts .  The 

camp owner had o f fe red  he r  p a r t  t i m e  work a t  very low wages, which s h e  

had g r a t e f u l l y  accepted. She w a s  even tua l ly  a b l e  t o  inc rease  he r  

working hours t o  f u l l  t i m e  but t h i s  meant t h a t  she could no longer  

e f f e c t i v e l y  supe rv i se  he r  c h i l d r e n ' s  correspondence courses ;  they had 

t o  t ake  t u r n s  boarding away from t h e  family i n  order  t o  a t t e n d  school.  

She had very 

Mrs. Worth su f fe red  severe  personal  dep r iva t ion  and abuse.  

wanted despe ra t e ly  t o  move away but i t  seemed impossible  without  any 

f i n a n c i a l  s e c u r i t y .  

Worth s t i l l  f e e l s  angry, h e l p l e s s  and g u i l t y  about t h a t  per iod;  h e r  

c h i l d r e n  - now young a d u l t s  - r e fuse  t o  d i s c u s s  t h a t  p a r t  of t h e i r  

The fami ly  

They s tayed  i n  t h e  camp f o r  n ine  years .  Mrs. 
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l i ves .  They a l l  be l i eve  t h a t  t h e i r  l i v e s  would have been very 

d i f f e r e n t  i f  t h e  Workers' Compensation Board had accepted t h e i r  claim 

as dependents.  

It i s  my b e l i e f  t h a t  t h e  c h i l d r e n  of s epa ra t ed  spouses  are t r e a t e d  i n  

an un jus t  and improperly d iscr imina tory  manner by t h e  Board. I 

recommended t h a t  t h e  Commissioners r e - in t e rp re t  t he  l e g i s l a t i o n  (which 

i s  somewhat ambiguous) as meaning t h a t  t h e  only c r i t e r i o n  f o r  awarding 

b e n e f i t s  t o  a c h i l d  of a deceased worker would be the  l e g a l  l i a b i l i t y  

of t h e  worker t o  support  t h e  c h i l d .  M r .  F lesher  be l i eves  t h e  Act 

would need t o  be changed. H e  does not  wish t o  change t h e  Board's 

present  practice o r  i n t e r p r e t a t i o n  of t he  l e g i s l a t i o n .  The p r o t e c t i o n  

of such c h i l d r e n  now rests wi th  t h e  L e g i s l a t i v e  Assembly. 
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Case #9 - Questions put t o  Medical Review Panels  

Workers who d i sag ree  with a Board dec i s ion  on t h e i r  claim have s e v e r a l  

avenues of appeal.  I f  t h e  i s s u e  is  a purely medical one, t h e  choice 

may be t o  apply t o  a Medical Review Panel.  

For t h i s  purpose, t h e  worker w i l l  need a s ta tement  from a phys ic ian  

confirming t h a t  t he re  i s  a genuine medical d i spu te ,  as w e l l  as a clear 

d e s c r i p t i o n  of j u s t  what t h a t  d i sputed  medical i s s u e  is .  A s  t h e  

f ind ings  of Medical Review Panels are f i n a l  and l e g a l l y  binding, t h e  

d e c i s i o n  t o  appeal  t o  a Medical Review Panel must be weighed very 

c a r e f u l l y .  

M r .  Wright ( n o t  h i s  real name) appealed t o  a Medical Review Panel on 

the  ques t ion  of whether o r  not  t h e  r e s i d u a l  symptoms of a 1975 work 

r e l a t e d  i n j u r y  w e r e  severe  enough t o  be d i s a b l i n g ,  and correspondence 

and submissions t o  t h e  Board's s o l i c i t o r  cen t red  on t h i s  i s sue .  But 

t h e  Board presented t h e  Medical Review Panel  wi th  an  ex tens ive  l ist  of 

ques t ions  which went f a r  beyond the  i s s u e  which had prompted the  

appea l .  (These ques t ions  are set out  i n  Sec t ion  61 of t he  Workers 

Compensation A c t ,  and, without any s i g n i f i c a n t  v a r i a t i o n s  i n  t h e i r  

con ten t ,  are asked by t h e  Board of every Panel.)  In  response t o  the  

Board's ques t ions ,  t h e  Panel agreed with M r .  Wright t h a t  he had a 

d i s a b i l i t y  and agreed t h a t  h i s  d i s a b i l i t y  w a s  brought on by l i f t i n g  

heavy o b j e c t s  such as t e l e v i s i o n  sets, which he w a s  requi red  t o  do a t  
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work. However, t he  Panel  a l s o  dec lared  t h a t  h i s  d i s a b i l i t y  w a s  no t  

caused by h i s  work. 

Although t h e  Panel ' s  answers may sound somewhat con t r ad ic to ry ,  t h e i r  

ambiguity g ives  small comfort t o  M r .  Wright. H e  l o s t  h i s  appea l  

because of t h e  Panel ' s  r e v e r s a l  of an  i s s u e  t h a t  had previous ly  been 

decided i n  h i s  favour  by t h e  Board, had never been i n  d i spu te ,  and had 

no t  been fo re seen  as a n  area t h a t  he should pay any p a r t i c u l a r  

a t t e n t i o n  t o  i n  his submissions t o  t h e  Medical Review Panel.  

I am concerned about t h e  procedural  un fa i rnes s  of t h e  Board's f a i l u r e  

t o  inform M r .  Wright of t h e  n e c e s s i t y  t h a t  he address  a l l  p o s s i b l e  

medical  i s s u e s  i n  h i s  appeal;  t h i s  same procedura l  u n f a i r n e s s  would 

a l s o  apply t o  a l l  o t h e r  appe l l an t s .  But of even more concern t o  m e  i s  

t h e  Board's p r a c t i c e  of applying the  same ex tens ive  range of ques t ions  

i n  every case. 

The Commissioners of t h e  Board have s t a t e d  t h a t  t h e  Workers 

Compensation A c t  r e q u i r e s  them t o  put  a l l  t h e s e  ques t ions  t o  t h e  

Panel ,  even those  p e r t a i n i n g  t o  i s s u e s  not  d i sputed  by anyone. 

d i sag ree  wi th  t h e i r  i n t e r p r e t a t i o n .  Sec t ion  61 is ambiguous on t h i s  

po in t  and could be i n t e r p r e t e d  as g iv ing  t h e  Board d i s c r e t i o n  t o  a sk  

one, some o r  a l l  of t he  quest ions.  There is s i g n i f i c a n t  j u d i c i a l  

suppor t  f o r  my p o s i t i o n .  I n  my opinion,  on ly  ques t ions  necessary  f o r  

reso lv ing  the  d isputed  medical i s s u e  should be put  t o  t h e  Panel.  

While i t  might be reasonable  f o r  t h e  Commissioners t o  pose t h e  f u l l  

I 
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range of a v a i l a b l e  ques t ions  i n  some cases, it is, i n  my opinion,  an  

improper e x e r c i s e  of t he  d i s c r e t i o n  they are given by the  Workers 

Compensation A c t  f o r  them t o  do so with  every appeal.  

Moreover, some claimants  could be discouraged from appeal ing by the  

r e a l i z a t i o n  t h a t  any previous ly  undisputed medical a s p e c t s  t o  t h e i r  

claims could be jeopardized by a Medical Review Panel appeal.  By 

present ing  c la imants  wi th  such a d i f f i c u l t  choice  the  Board is using 

i t s  power i n  a manner I consider  oppressive.  

I have recommended t o  t h e  Commissioners t h a t  t h e  Board only a sk  t h e  

Panel ques t ions  re levant  t o  t h e  medical i s s u e  i n  d ispute .  To d a t e ,  

t h e  Commissioners have not  agreed wi th  my p o s i t i o n ,  and cont inue  t o  

r e q u i r e  of Medical Review Panels t h a t  they make f r e s h  medical 

d e c i s i o n s  i n  response t o  ques t ions  on a l l  t h e  medical i s s u e s  of each 

claim. 

M r .  F lesher  informed m e  of a r ecen t  Supreme Court case which ( i n  the  

Board's opinion)  supported t h e  Board's present  i n t e r p r e t a t i o n  of t h e  

A c t .  

f u r t h e r  information.  H e  s t a t e d  that t h e  Court d id  not  g ive  any 

reasons  f o r  i t s  d e c i s i o n  t o  permit  a Medical Review Panel t o  proceed 

wi th  a n  examination. The i s s u e  may o r  may not  come before  t h e  Court 

again.  My p r i o r i t y  is t h a t  t h e  i n j u s t i c e  I have i d e n t i f i e d  be 

resolved.  

My o f f i c e  contac ted  one of t h e  lawyers a c t i n g  on t h e  case f o r  
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Two a l t e r n a t i v e  r e so lu t ions  are a v a i l a b l e  t o  t h e  Leg i s l a tu re :  

1. t o  cons ider  amending t h e  Workers Compensation A c t  t o  c l a r i f y  

Sec t ion  61, o r  

2. t o  recommend t o  t h e  Lieutenant  Governor i n  Council t h a t  he 

e x e r c i s e  h i s  power under Sect ion 66 t o  make r egu la t ions  " fo r  t he  

e f f e c t u a l  working of s e c t i o n s  58 t o  65" and p resc r ibe  a f l e x i b l e  

procedure f o r  t he  Board which would a l low Sec t ion  61 t o  work b e t t e r .  
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Case #lo - Cut-Off Date Discriminatory 

Few people have t h e  spec ia l i zed  t r a i n i n g  t o  understand the  r u l e s  of 

compensation f o r  employees in ju red  a t  work. Unfortunately,  t h i a  l a c k  

of knowledge may make t h e  d i f f e r e n c e  between an in ju red  warkor 

r ece iv ing  f u l l  compensation o r  none a t  a l l .  By f a l l i n g ,  to -meet  a ~ . 

procedural  requirement,  a worker could be barred by the  Workers 

Compensation A c t  from eve r  rece iv ing  compensation f o r  gn In ju ry ,  

r ega rd le s s  of how s e r i o u s  the  ensuing d i s a b i l i t y  o r  how understandable 

t h e  reason f o r  no t  f u l f i l l i n g  t h a t  procedural  requirement. 

M r .  Burton is one such worker. He is now 67 yea r s  o ld  and a r e s i d e n t  

of t h e  Comox area. 

pulp m i l l .  During his las t  year  t he re ,  M r .  Burton w a s  f r equen t ly  

exposed t o  poisonous gases  such as ch lo r ine ,  c h l o r i n e  d ioxide  and 

sulphur  dioxide,  as t h e  p l an t  experienced problems wi th  i t s  c o n t r o l  

procedures.  

a t  t h a t  m i l l  dur ing 1969 were cases of gas  inha la t ion ,  M r .  Burton 

s ta tes  t h a t  g a s  masks were never issued.  

M r .  Burton experienced nausea, coughing, headaches, g iddiness  and 

c h e s t  pa in ,  and when h i s  h e a l t h  d e t e r i o r a t e d  and h o s p i t a l i z a t i o n  

became necessary,  i t  was discovered t h a t  i r r e v e r s i b l e  coronary a r t e r y  

d i s e a s e  had developed. This  w a s  followed by psychomotor se i zu res ,  

h e a r t  f a i l u r e  and d iabe tes .  He w a s  dec la red  completely d isab led  i n  

1969 and has  never been a b l e  t o  work s i n c e  then. His phys ic ian ' s  

From 1965 t o  1969 he worked i n  a Pr ince  Rupert 

Although more than  10 pe r  cen t  of t h e  acc idents  recorded 

More and more f r equen t ly ,  
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opin ion  w a s  t h a t  cond i t ions  i n  t h e  m i l l  had t r igge red  and con t r ibu ted  

t o  these  phys ica l  problems. 

Fo r tuna te ly  - o r  so  i t  seemed a t  t h e  t i m e  - M r .  Burton w a s  covered 

u n t i l  t he  age of 65 by a d i s a b i l i t y  p lan  o f f e red  through h i s  

employer. A s  t h i s  income appeared t o  be adequate,  he s a w  no need t o  

f i l e  a claim with t h e  Workers' Compensation Board r i g h t  away. 

Although employers are  requi red  under the  Workers Compensation A c t  t o  

n o t i f y  t h e  Board when t h e i r  employees are i n j u r e d  o r  d i sab led  as a 

r e s u l t  of t h e i r  work, t h e  pulp m i l l  had not  done t h i s  i n  M r .  Burton's 

case. Thus, due t o  t h e  two r epor t ing  ove r s igh t s ,  t h e  f i r s t  

n o t i f i c a t i o n  t o  t h e  Board of M r .  Burton's d i s a b i l i t y  w a s  i n  1979, 

when, r e a l i z i n g  t h a t  t h e  value of h i s  insurance  had been reduced 

cons iderably  by i n f l a t i o n ,  and t h a t  i t s  term w a s  f a s t  coming t o  a 

c l o s e ,  M r .  Burton appl ied  t o  the  Board f o r  a pension. 

Only then d i d  he d i scove r  t h a t  Sec t ion  55 of t h e  Workers Compensation 

A c t  prevented t h e  Board from cons ider ing  h i s  claim. This  s e c t i o n  

r e q u i r e s  t h e  worker t o  apply f o r  compensation wi th in  one year  of an 

in ju ry .  Sec t ion  55(4) a l lows the  Board t o  extend the  one year  per iod 

i f  special  c i rcumstances e x i s t ,  but  t h i s  d i s c r e t i o n  can only  be 

appl ied  i f  i n j u r y  o r  dea th  occurred on o r  a f t e r  January 1, 1974. The 

Burton family must now su rv ive  on s m a l l  f e d e r a l  pensions,  and w i l l  

never receive t h e  compensation t o  which they would normally have been 

e n t  i t led.  
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The passage of time certainly increases the difficulty of establishing 

claims, but section 5 5 ( 4 )  does not allow the Board the discretion to 

consider claims for injuries which occurred before 1974 even when 

ample evidence exists to support their validity. I have recommended 

that the Board seek a reconsideration of this section with a view to 

allowing the Commissioners to review the special circumstances of any 

case that comes to their attention. While the Commissioners have 

sympathized with my recommendation, the solution is ultimately one 

that can only be brought about by the Legislative Assembly through a 

change in Section 55 of the Workers Compensation Act. 
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/ I l l  - Wrong Person Identified as Employer 

It is not always easy to determine who the employer is in a business 

relationship, but it is a determination that must be made, as 

employers pay for their employees' compensation coverage. An example 

of a difficult case is that of Ridgecrest Investment Consultants Ltd. 

It was Ridgecrest's business to find framing contractors for 

owner/builders. Instead of taking a "finders fee", Ridgecrest claimed 

the difference between what the ownerlbuilder was willing to pay to 

have the work done and the lower price that the framing contractor was 

willing to work for. When the ownerlbuilder paid Ridgecrest the 

amount agreed upon, Ridgecrest deducted part and passed the remainder 

on to the contractor, who then paid his workers. The payments by the 

ownerlbuilder to the contractor, via Ridgecrest, were usually made in 

installments as the work progressed. Ridgecrest deducted a portion of 

its profit from each installment. Did this relationship make 

Ridgecrest a broker or an employer? 

The Board maintains that Ridgecrest was an employer in the 

construction business; it paid the workers, its fee was based on the 

difference between the owner/builder's and the contractor's price, and 

the payments were disbursed gradually, thus prolonging Ridgecrest's 

involvement, In 1981, on the basis of this decision, the Assessment 

Department of the Board charged Ridgecrest for overdue employer's 

assessment payments. The principal of the company appealed, but the 



- 42 - 
Commissioners confirmed the original interpretation by the Board and 

refused the appeal in 1982. 

I disagree with the Board for the following reasons: 

The owner/builder was the source of payment to the workers and, 

although he was not necessarily aware of how the payment was 

distributed, neither was Ridgecrest, whose role was simply to pass 

the agreed upon amount on to the contractor. 

Ridgecrest exercised no control over the workers. It did not hire 

them and could not fire them, and it neither supervised nor 

evaluated the quality of their workmanship. 

Regardless of how Ridgecrest's f e e  was collected, its function w a s  

that of a broker. Although it had enough knowledge of the 

construction industry t o  function in that milieu, it could not 

have been considered as a part of the construction industry. 

In short, Ridgecrest acted as a broker, putting the owner/builder in 

touch with a needed framing crew and receiving a fund out of which 

wages were paid once its own fee had been deducted. 

the Board that owners and builders should be charged with the 

assessments instead of the middle-man or broker, who would be in no 

position to ensure safety and good workmanship. 

have disagreed with my interpretation, and insisted that Ridgecrest 

pay assessments to the Workers' Compensation Board as an employer. 

I recommended to 

The Commissioners 
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There has  been no change i n  t h e i r  p o s i t i o n  a f t e r  our  most r ecen t  

d i scuss ions .  The f i n a n c i a l  stress placed upon Ridgecrest  by t h e  Board 

made i t s  ope ra t ion  non-viable, and t h e  company went ou t  of business .  

The p r i n c i p a l  has  no t  worked s ince .  
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APPENDIX A 

LIST OF RECOMMENDATIONS 

Case #1 - Rigid D e f i n i t i o n  of D i s a b i l i t y  

Recommendation: 

1. Where a worker i s  forced  t o  seek a l ternate  employment as a r e s u l t  

of a r e a c t i v e  i n d u s t r i a l  d i sease ,  r e h a b i l i t a t i o n  should be o f f e r e d  

when p r a c t i c a b l e ;  t hen  a pension should be assessed  on t h e  b a s i s  

of t h e  loss of earn ings  method. 

M r .  Emery should be assessed  f o r  a pension based on t h e  f a c t  t h a t ,  

due t o  h i s  d e r m a t i t i s  he w a s  capable  of earn ing  only a minimum 

wage from t h e  d a t e  a t  which he w a s  no t  a b l e  t o  cont inue  his 

employment i n  the  shee t  metal i ndus t ry .  

2. 

Case #2 - Impossible  Burden of Proof 

Recommendation: 

The Commissioners should a l low Mrs. b n n e y ' s  claim f o r  compensation. 

Case #3 - Apprehension of Bias 

Recomrnenda t io n : 

That Board doc to r s  whose d e c i s i o n s  regarding a worker 's  claim are 

appealed t o  a Medical Review Panel,  should not  la ter  make a medical 

d e c i s i o n  o r  an  assessment r e l a t e d  t o  t h e  same claim. 
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Case #4 - Rigid Appeal Periods 
Recommendation: 

That the Ministry of Labour reconsider Section 58(3) of the Workers 

Compensation Act with a view to providing discretion to the Board to 

extend the time for appeal in appropriate circumstances. 

Case #5 - Unjust Reduction of Pension 
Recommendation: 

That the Board recalculate Mr. [Walker's] pension without applying 

proportionate entitlement. 

Case #6 - Inadequate Notification of Appeal Information 
Recommendation: 

That the Board amend its present unfair procedure and advise employers 

of their right to appeal to the Commissioners in all decision letters 

and Assessment Notice forms. 

Case 17 - Piercing the Corporate Veil 
Recommendations: 

1. That the Board pay Mr. Mochinski's claim for injuries incurred 

while he was in the course of employment. The Board may then 

proceed, pursuant to section 47(2), to recover the money paid to 

the worker from the employer corporation. The Board may also 

charge the employer with an offence under the Workers Compensation 

Act pursuant to section 38(4), and is obliged to levy a penalty 

against the employer pursuant to section 38(2). 
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2. That the Board amend its decision of April 27, 1981, to conform 

with the provision and spirit of the Workers Compensation Act, and 

with the procedure I have outlined in recommendation #1 above. 

3. If the Board feels that it should have the option of refusing to 

pay a worker's claim where the worker has been responsible for the 

employer company's deliberate failure to register, it should seek 

an appropriate amendment to the Workers Compensation Act. 

Case #8 - Support of Children 
Recommendation: 

That section 17 of the Workers Compensation Act be reconsidered with a 

view to amending it so that the only criteria to be considered in 

awarding benefits to a child of a deceased worker is the legal 

liability of the worker to support the child. 

Case 19 - Questions Put to Medical Review Panels 
Recommendation: 

That the Commissioners refrain from submitting quest-ms to the Panel 

under section 61(3) where the questions concern issues which have 

already been decided and are not disputed by the claimant or his 

employer. 

Case #10 - Cut-Off Date Discriminatory 

Recommendations: 

1. That section 55(4) of the Workers Compensat-Dn Act be recons dered 

and that the Ministry of Labour and the Workers' Compensation 

Board seek its repeal. 
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2. That the Board consider Mr. Burton's claim for compensation upon 

the repeal of section 55(4) of the Act. 

Case #11 - Wrona Person Identified as EmDloYer 
Recommendations: 

1. 

2. 

3. 

That Ridgecrest not be compelled to register as an employer with 

the Workers' Compensation Board. 

That assessments be levied on and collected from the framing 

subcontractors and, failing that, from the building contractor in 

accordance with section 51 of the Workers Compensation Act. 

That the outstanding assessments charged to Ridgecrest not be 

collected. 
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