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February 2 2 ,  1 9 s ' ~  

The Honourable K .  Walter Davidson 
Speaker o f  the  L e g i s l a t i v e  Assembly 
Province o f  B r i t i s h  Columbia 
Parliament B u i l d i n g s  
V i c t o r i a ,  0.C. 
V8V 1x4 

Mr. Speaker: 

I have the honour t o  submit herrvith nn nr(ricrr411m t r )  my 51 P '  I 1 1  nr - l . r1r !  

No. 7 to  the L e g i s l a t i v e  Assembly of B r i t  i eh  Cu1unl)f a ,  t tte S h - 7 1  1 q 1 . 1 r 1 - I  

Case. 

This addendum seeks t o  c l a r i f y  e cornm~nt made on p:l!:e 2 5  of wgr Si.e*r  l 7 l  

Report. 

Reqpectful l y  yours ,  



Ombudsman of B r i t i s h  Columbia 

Addendum t o  S p e c i a l  Report  No. 7 
t o  t h e  L e g i s l a t i v e  Assembly of B r i t i s h  Columbia 

On page 28 of my S p e c i a l  Report  No. 7,  I made t h e  f o l l o w i n g  comment: 

"Documents on t h e  M i n i s t r y ' s  f i l e s  i n d i c a t e  t h a t  i n  March, 1983, t h e  
M i n i s t e r  of F o r e s t s  asked one of my compla inan t s  t o  g e t  t h e  
Ombudsman o u t  of t h e  i n v e s t i g a t i o n " .  

My comment was based i n  p a r t  on a l e t t e r  found on t h e  M i n i s t r y ' s  f i l e s .  

The let ter  was d a t e d  March 18 ,  1983, and was w r i t t e n  t o  Mr. Waterland by 

Mr. I a n  Mahood, one of t h e  compla inan t s .  The l e t t e r ,  marked ' P e r s o n a l  

and C o n f i d e n t i a l '  r e a d s  i n  p a r t  : 

"Dear Tom: 

To demons t ra te  f a c t s  conf i rmed by 1982 s c a l i n g ,  I a t t a c h  " l i v i n g  
c o l o u r "  . 
I am on t h e  same s i d e  a s  you p o l i t i c a l l y .  I a m  asked t o  g e t  t h e  
Ombudsman o u t  of t h e  i n v e s t i g a t i o n  and c o n t r o l  c o n t r a c t o r s  u n t i l  
c o r r e c t i v e  a c t i o n  i s  i n  p l a c e .  

You c a n  s o l v e  t h i s  t o  your  advantage by t h e  fo l lowtng  a c t i o n s . . . "  
[The l e t t e r  t h e n  o u t l i n e s  a proposed r e s o l u t i o n ] .  

A s  Ombudsman, I am concerned whenever t h e r e  i s  a  s u g g e s t i o n  t h a t  a n  

a u t h o r i t y  might a t t e m p t  t o  pu t  p r e s s u r e  upon a complainant  t o  withdraw a 

compla in t  made t o  my o f f i c e .  For t h i s  r e a s o n  my i n v e s t i g a t o r  c o n t a c t e d  

M r .  Mahood a t  t h e  t ime t h e  above l e t t e r  came t o  our  a t t e n t i o n  ( p r i o r  t o  

September, 1983) and asked i f  such  a n  a t t e m p t  had been made. M r .  Mahood 

confirmed t h a t  he had had d i s c u s s i o n s  w i t h  M r .  Waterland and t h a t  he had 

been asked  i n  t h o s e  d i s c u s s i o n s  t o  g e t  t h e  Ombudsman o u t  of t h e  

i n v e s t i g a t i o n .  Thus t h e  comment on page 28 of my S p e c i a l  Repor t .  



Subsequent t o  t h e  t a b l i n g  of my S p e c i a l  R e p o r t ,  i n  resparwe t o  q w s t f o n e  

i n  t h e  Houee, Mr. Water land d e n i e d  t h a t  he had e v e r  made  any cf f ~ r t  t o  

d e t e r  my i n v e s t i g a t i o n .  Because of t h i s ,  I re-exsrnlr~ed t tw  doctment?t i n  

q u e s t i o n  and o b t a i n e d  a d d i t i o n a l  i n f o r m s t  i o n  f roa ttr, Mahood. t l r .  khoocl 

h a s  a d v i s e d  me now t h a t  p r i o r  t o  t h e  w r i t i n g  o f  t h a t  March 10 ,  1 9 8 3  

l e t t e r  t o  Mr. Wate r land ,  he had had s e p a r a t e  d i s c u ~ s i o n a  w i t h  Mr. 

Water land ,  and w i t h  Mr. Ray U i l l i s t o n  ( f o r m e r l y  N l n l s t e r  of F u r e s t e ,  

c u r r e n t l y  Chairman and P r e s i d e n t  of B.C. C e l l u l o u e  Company), and t h a t  i t  

was a c t u a l l y  Mr. W i l l i s t o n  who had eugges ted  t h a t  hlr. Hahood R ~ ( J u $ ~  g e t  

t h e  Ombudsman o u t  of  t h e  i n v e a t i g a t i o n ,  Wy s o l i c i t o r  ham today c o n t a c t e d  

Mr. W i l l i s t o n  and he h a s  conf i rmed t h a t  he made the e u g g e e t i o n  i n  t h e  

b e l i e f  t h a t  t h e  m a t t e r  c o u l d  be r e s o l v e d  i n t e r n a l l y .  

I n  e h o r t ,  t h e  i n f o r m a t i o n  i n i t i a l l y  o b t a t n e d  f rom Mr. tiahoud i n d i c a t e d  

t h a t  t h e r e  had been some a t t e m p t  by Mr. Unter lond t o  e l l m f n a t e  my 

involvement  i n  t h e  i n v e s t i g a t i o n ,  i t  i s  nov c l e a r  t h a t  the s l t g y c ~ t l o n  d f d  

n o t  come from Mr. Water land.  I r e a l i z e  t h a t  my r o m e n t  (on pnge 28 of my 

S p e c i a l  Repor t  No. 7 )  l e f t  t h e  M i n i s t e r  open t o  charges of i m p r o p r i e t y  

b o t h  i n  t h e  House and b e f o r e  t h e  p u b l i c .  I now b r l n g  t h i s  a d d l  t j o n a l  

i n f o r m a t i o n  t o  t h e  a t t e n t i o n  o f  t h e  L e g i e l a t i v e  Aasemhly i n  an e f f o r t  t o  

c o r r e c t  t h e  e r r o n e o u s  i n f o r m a t i o n .  1 have expressed t o  Hr. U ~ t c r l a n d  my 

s i n c e r e  r e g r e t  a b o u t  t h e  inconven ience  and embarrassment t h i s  convent  has 

undoubtedly  caused  him. 

February  22 ,  1984 



Legislative Assembly OMBUDSMAN 8 Bastion Square 
I 

1 Province of British Columbia Victoria 
i 

British Columbia 
V8W 1 H9 
Telephone: (604) 387-5855 

I Zenlth 2221 

February 16, 1984 

The Honourable K. Walter Davidson 
Speaker of t h e  L e g i s l a t i v e  Assembly 
Province of  B r i t i s h  Columbia 
Parl iament  Bui ld ings  
V i c t o r i a ,  B.C. 

M r .  Speaker:  

I have t h e  honour t o  submit herewith a s p e c i a l  r epo r t  t o  t h e  L e g i s l a t i v e  
Assembly, pursuant  t o  s e c t i o n  30(2) of t he  Ombudsman Act, R.S.B.C. 1979, 
chap te r  306. 

The r epo r t  concerns a complaint I rece ived  from a number of logging 
c o n t r a c t o r s  about  t h e  Minis t ry  of  F o r e s t s '  s c a l i n g  procedures a t  Shoal 
I s l and .  It d e s c r i b e s  my i n v e s t i g a t i o n ,  my conc lus ions ,  and t h e  
recommendations I made t o  t h e  Minis t ry  of F o r e s t s  fol lowing t h i s  
i n v e s t i g a t i o n .  I have a t t ached  i n  t h e  appendices  t o  t h i s  r epo r t  cop ie s  
of my correspondence wi th  t h e  Minis t ry  of Fo re s t s .  

Respec t fu l l y  yours ,  

i / -  
Kar l  A. Friedmann 
Ombudsman 
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INTRODUCTION 

Timber i s  one of  B r i t i s h  Columbia's most important  and most va luab le  

resources ,  and t h e  Min i s t ry  of F o r e s t s  i s  charged wi th  t h e  r e s p o n s i b i l i t y  

of ensur ing  t h a t  t h e  f o r e s t  r e sou rce  is managed f o r  t h e  b e n e f i t  of t h e  

Province. A s  p a r t  of t h a t  r e s p o n s i b i l i t y ,  t h e  Minis t ry  is requi red  t o  

determine t h e  volume of  Crown t imber  removed from t h e  Province ' s  f o r e s t s ,  

and t o  c o l l e c t  stumpage o r  roya l ty  payments from those  who ha rves t  and 

u s e  Crown timber.  

But t h e  Minis t ry  of F o r e s t s  ha s  f a i l e d  i n  i t s  d u t i e s .  I n  t h i s  r e p o r t  I 

draw t o  your  a t t e n t i o n  a  s i t u a t i o n  i n  which t h e  M i n i s t r y ' s  f a i l u r e  has  

r e s u l t e d  no t  on ly  i n  s i g n i f i c a n t  f i n a n c i a l  l o s s e s  f o r  a  number o f  smal l  

logging c o n t r a c t o r s ,  but a l s o  i n  m i l l i o n s  of d o l l a r s  of l o s t  revenue 

owing t o  t h e  Province f o r  t h e  use  of Crown t imber .  B r i e f l y  p u t ,  t h e  

Minis t ry  d i d  not s c a l e  l a r g e  amounts of Crown t imber  a s  requi red  by t h e  

F o r e s t  Act - t h a t  i s ,  i t  d i d  no t  determine t h e  volume of t imber  removed 

from t h e  Province ' s  f o r e s t s .  Since t h e  t imber  was no t  s ca l ed ,  t he  

company b e n e f i t t i n g  from t h e  u se  of  Crown t imber  has  never  been b i l l e d ,  

and m i l l i o n s  of d o l l a r s  have gone unco l l ec t ed .  

While t h e  primary f i g u r e s  i n  t h i s  arrangement a r e  t h e  Minis t ry  of  F o r e s t s  

and t h e  company t o  which t h e  Minis t ry  has  granted t imber  ha rves t i ng  

r i g h t s ,  o t h e r  p a r t i e s  a r e  a l s o  involved.  It i s  f a i r l y  common p r a c t i c e  

f o r  t h e  company which has  ob ta ined  t imber  ha rves t i ng  r i g h t s  t o  c o n t r a c t  



out  a t  l e a s t  p a r t  of t h e  harves t ing  ope ra t ions  t o  sma l l e r  logging 

companies. It i s  a l s o  common p r a c t i c e  f o r  t h e  Min f s t ry ' s  s c a l e ,  which 

s t ands  a s  t h e  o f f i c i a l  record of t h e  volume of t imber removed from the  

Province 's  f o r e s t s  t o  form t h e  b a s i s  on  which t h e s e  logging c o n t r a c t o r s  

a r e  paid.  

An unfor tuna te  consequence of t h i s  arrangement i s  t h a t  when t h e  

Min i s t ry ' s  s c a l i n g  i s  d e f i c i e n t ,  t h e  c o n t r a c t o r s  s u f f e r  f i n a n c i a l l y .  

They go  o u t  and work i n  t h e  woods, logging t h e  timber and removing it t o  

a s p e c i f i e d  l o c a t i o n  f o r  s ca l ing .  But i f  t h a t  t imber i s  not  s ca l ed ,  t h e  

c o n t r a c t o r s  a r e  no t  paid f o r  t h e i r  work. 

That i s  what happened i n  t h i s  s i t u a t i o n .  During a t h ree  and a ha l f  y e a r  

per iod ,  s i x  logging companies worked under c o n t r a c t  t o  B r i t i s h  Columbia 

Fores t  Products Limited (BCFP). They logged Crown timber t o  which t h e  

Minis t ry  had g iven  BCFP t h e  ha rves t ing  r i g h t s ,  and they  de l ive red  t h e  

l o g s  t o  BCFP's s o r t i n g  grounds a t  Shoal I s l and .  

There, Minis t ry  of F o r e s t s  s c a l e r s  were r e spons ib l e  f o r  s c a l i n g  t h e  loads  

of logs.  They d i d  s c a l e  much of t h e  t imber de l ive red  t o  t he  s i t e ;  but 

t hey  d i d  no t  s c a l e  a s i g n i f i c a n t  propor t ion  of t h e  t imber.  It i s  

es t imated  t h a t  t h e  Minis t ry  s c a l e r s  f a i l e d  t o  s c a l e  226 064 cubic metres  

of t h e  Crown timber which t h e  c o n t r a c t o r s  harves ted  and de l ive red .  For 

t he  c o n t r a c t o r s  this f a i l u r e  has  been devas t a t ing .  They e s t ima te  t h e i r  



t o t a l  l o s s  a t  between $4.5 and $6.3 m i l l i o n ;  t hey  incur red  l abour  and 

equipment c o s t s  i n  ha rves t i ng  t h a t  t imber ,  but they have received no 

revenue i n  r e tu rn .  Most o f  them a r e  now on t h e  very b r ink  of f i n a n c i a l  

d i s a s t e r .  

The damage t o  t h e  p u b l i c  purse  i s  a  b i t  more d i f f i c u l t  t o  e s t ima te .  

Unpaid stumpage f e e s  on the  226 064 cubic  metres would amount t o  between 

$1.3 and $2 m i l l i o n ,  bu t  t h e  t o t a l  amount uncol lec ted  by t h e  Min i s t ry  

could be much h igher  f o r  two reasons:  f i r s t ,  BCFP employees a l s o  

harves ted  Crown t imber  i n  a d d i t i o n  t o  t h a t  harves ted  by t h e  c o n t r a c t o r s ,  

and I have been unable t o  determine what p ropor t ion  of the  BCFP ha rves t  

was unscaled;  and second, t h e r e  were f i v e  o t h e r  l o c a t i o n s  i n  B r i t i s h  

Columbia i n  which t h e  same d e f i c i e n t  s c a l i n g  procedures were employed by 

t h e  Minis t ry ,  and I have been unable  t o  determine what p ropor t i on  of t h e  

Crown t imber  de l ive red  t o  t he se  l o c a t i o n s  a l s o  went unscaled.  Whatever 

t h e  t o t a l  amount, i t  i s  c l e a r l y  no t  smal l ,  and I would not  have thought 

t h a t  the  Province 's  f i nances  were such t h a t  i t  could a f f o r d  t o  forego the  

c o l l e c t i o n  of t h i s  revenue. 

Crown t imber  - a p u b l i c  resource  - h a s  been removed from t h e  Province ' s  

f o r e s t s .  The c o n t r a c t o r s  have not  been paid f o r  t h e i r  work logging and 

removing t h e  t imber ,  and t h e  Province has  n o t  been pa id  i t s  f e e s  f o r  t h e  

use of t h a t  t imber.  I n  essence ,  Crown t imber  has  been harves ted  and 

de l ive red  t o  BCFP and poss ib ly  o t h e r  l a r g e  f o r e s t  p roducts  companies - 
f o r  u se  i n  t h e i r  m i l l s ,  o r  f o r  expor t  o r  whatever - f r e e  of charge. 



The Min i s t ry  of F o r e s t s  ha s  w i t h i n  i t s  a u t h o r i t y  t h e  means t o  c o r r e c t  

t h i s  s i t u a t i o n .  The Fo re s t  A c t  i n c l u d e s  a  p rov i s ion  which a l lows  t h e  

Minis t ry  t o  e s t i m a t e  volumes of unscaled Crown t imber ,  and t o  i n v o i c e  on 

t h e  b a s i s  of t h a t  e s t ima te .  This would r e s u l t  i n  a  new s c a l e  r e t u r n  

which would s e rve  two purposes: i t  would provide a  means by which t h e  

c o n t r a c t o r s  could o b t a i n  payment from BCFP, and i t  would i n i t i a t e  t h e  

p roces s  under which t h e  unpaid stumpage f e e s  could  be c o l l e c t e d .  But t h e  

Minis t ry  h a s  r e fused  t o  t ake  t h i s  o r  any o t h e r  c o r r e c t i v e  a c t i o n .  

Th i s  problem occur red  between 1978 and 1981. The c o n t r a c t o r s  have been 

a t tempt ing  t o  o b t a i n  a  r e c t i f i c a t i o n  of t h e  m a t t e r  s i n c e  1981. They have 

m e t  wi th  BCFP and w i t h  independent s c a l e r s .  Within t h e  Minis t ry  t hey  

have m e t  w i t h  t h e  D i s t r i c t  Manager, t h e  Regional Manager, t h e  

Superintendent  of  Sca l ing ,  t h e  A s s i s t a n t  Deputy Min i s t e r ,  t h e  Deputy 

Min i s t e r ,  and t h e  Min i s t e r .  They have commissioned a n  independent 

f o r e s t e r  t o  p repa re  a n  e s t i m a t e  of t h e  unscaled volume of t imber ,  and 

they  have submit ted b r i e f s  t o  Cabinet Min i s t e r s .  It is  now 1984; t h e  

Minis t ry  of F o r e s t s  acknowledges t h e  e x i s t e n c e  of  t h e  problem, bu t  ha s  

s t e a d f a s t l y  re fused  t o  do anyth ing  which would a s s i s t  t he  c o n t r a c t o r s  o r  

r e p a i r  t h e  damage t o  t h e  p u b l i c  purse.  I n  the meantime t h e  c o n t r a c t o r s '  

f i n a n c i a l  p o s i t i o n  h a s  s t e a d i l y  worsened. I n  my view, t h i s  m a t t e r  has  

gone uncor rec ted  f a r  t o o  long,  and i f  t h e  Min i s t ry  o f  F o r e s t s  i n s i s t s  on  

no t  r e c t i f y i n g  t h i s  s i t u a t i o n ,  I must ensure  t h a t  t h e  L e g i s l a t i v e  

Assembly becomes aware of  t h e  manner i n  which t h e  Min i s t ry  h a s  f a i l e d  i n  

i t s  mandate t o  manage t h i s  important  p u b l i c  resource.  



A BRIEF HISTORY OF THE PROBLEM 

Shoal I s l a n d  i s  a  20 a c r e  man-made " i s l and"  connected by a  causeway t o  

Vancouver I s l and  nea r  Crofton. BCFP e s t a b l i s h e d  t h e  f a c i l i t y  i n  1978, 

using i t  a s  a  d r y  land s o r t  t o  which t imber  from BCFP's c o a s t a l  

ope ra t i ons  could be brought f o r  s o r t i n g  and s c a l i n g .  Logs were towed t o  

t h e  i s l a n d ,  and each bundle of l o g s  was l i f t e d  out of t h e  water  and 

spread ou t  on t h e  ground i n  rows 250 t o  300 f e e t  long. A BCFP employee 

coded t h e  l ogs  t o  i n d i c a t e  t h e  s o r t  i n t o  which each l o g  would g o  ( i . e .  

t he  intended use  f o r  each l o g ) ,  and then  Min i s t ry  of Fo re s t s  employees 

were supposed t o  s c a l e  t h e  logs.  The l o g s  were subsequent ly  t r a n s f e r r e d  

t o  a  number of va r ious  s o r t s ,  and t h e  next  bundle brought up f o r  s o r t i n g  

and s c a l i n g .  

The s c a l i n g  t a s k  is,  i n  theory ,  s imple enough: a  s c a l e  s t i c k  i s  used t o  

measure the  l e n g t h  and both ends of every l o g ,  and from these  

measurements a  l o g  volume i s  c a l c u l a t e d  and recorded on  a  s c a l e  r e t u r n .  

While t h e  t a s k  may be s imple i n  theory,  t h e  a c t u a l  s c a l i n g  procedure 

e s t a b l i s h e d  a t  Shoal  I s l a n d  was q u i t e  complex. The l o g s  were brought 

f o r t h  f o r  s c a l i n g  i n  bundles,  bu t  t h e  s c a l i n g  was done not by bundles,  

bu t  by s o r t  codes.  BCFP had devised  twenty s o r t  codes,  i n d i c a t i n g  t h e  

grade of t imber ,  o r  t he  u se  t o  which i t  would be pu t .  For example, some 

logs  would be coded a s  "Cedar Shingles"  and o t h e r s  a s  "Pine Sawlogs". 

Four o r  f i v e  Min i s t ry  s c a l e r s  would s c a l e  t h e  t imber  s imultaneously,  wi th  



each s c a l e r  r e spons ib l e  f o r  s c a l i n g  a  number of d i f f e r e n t  s o r t s .  For 

example, one s c a l e r  might be respons ib le  f o r  s c a l i n g  a l l  l ogs  coded 

"Cedar Shingles" ,  "Pine Sawlogs" and " F i r  Pee lers" ;  he would have t h r e e  

t a l l i e s ,  one f o r  each s o r t ,  and he would walk around the  spread out  l ogs  

looking f o r ,  s c a l i n g ,  and recording t h e  volume of l ogs  wi th  those  codes. 

The ope ra t ion  was a  very f a s t  one. BCFP's 1978 Annual Report p o i n t s  ou t  

t h a t  i t  could process  over  2,000 p i eces  of t imber per  day a t  Shoal 

I s land .  With f i v e  s c a l e r s  working e i g h t  hour days, each s c a l e r  would 

have t o  s c a l e  50 logs  pe r  hour i n  o rde r  t o  determine t h e  volume of a l l  

t h e  t imber.  The so r t ed  logs  were very  quick ly  moved t o  var ious  outgoing 

booms, according t o  t h e i r  s o r t  code. Some of t h e s e  booms would remain a t  

Shoal I s l and  f o r  a  while;  o t h e r s  would be towed t o  d i f f e r e n t  l o c a t i o n s  

f o r  mi l l i ng  o r  f o r  expor t .  P r a c t i c a l l y  speaking, i t  was impossible  t o  

reassemble t h e  o r i g i n a l  bundle of l o g s  once t h e  l o g s  were moved t o  the  

outf low booms. 

When BCFP t r a n s f e r r e d  i t s  s o r t i n g  and s c a l i n g  ope ra t ions  t o  Shoal I s l a n d  

i n  mid-1978, Kyuquot Logging was one of BCFP's long-standing logging 

con t r ac to r s .  Kyuquot Logging continued harves t ing  timber f o r  BCFP a s  i t  

had i n  t he  pas t .  However, by 1980, i t  became c l e a r  t o  Kyuquot Logging 

t h a t  t h e  revenues from i t s  BCFP c o n t r a c t  had decreased s i g n i f i c a n t l y ,  and 

a t  t he  end of 1980 Kyuquot Logging gave up t h e  c o n t r a c t  a f t e r  t ry ing  

unsuccessfu l ly  t o  r e n e g o t i a t e  a  more compensatory r a t e  with BCFP. 



A t  t h e  beginning of  1981 BCFP awarded t h e  c o n t r a c t  t h a t  had formerly gone 

t o  Kyuquot Logging t o  Traer  and Mahood Cont rac tors  i n s t ead .  ( I  should 

no te  t h a t  dur ing  t h e  per iod  i n  ques t ion  f o u r  o t h e r  logging companies a l s o  

worked under c o n t r a c t  f o r  BCFP). Before e n t e r i n g  i n t o  t h e  c o n t r a c t ,  

Traer  and Mahood had c a l c u l a t e d  t h e i r  expected r e t u r n  from t h e  c o n t r a c t  

based on t ruck  load averages from previous opera t ions .  Traer  and Mahood 

uses  two s i z e s  of logging t rucks ,  and kept  f a i r l y  d e t a i l e d  records  of t h e  

t ruck  loads  of l o g s  harvested and de l ive red  t o  BCFP. By mul t ip ly ing  the  

average volume f o r  each s i z e  t r u c k  by t h e  number of l oads  de l ive red  i n  

each s i z e  t r u c k ,  Traer  and Mahood could develop an  a c c u r a t e  e s t ima te  of 

t h e  volume o f  t imber they  had harvested.  Th i s  had t r a d i t i o n a l l y  

corresponded c l o s e l y  t o  t h e  volume shown i n  t h e  subsequent s c a l e  r e t u r n  

and t h u s  provided Traer  and Mahood wi th  a  good e s t ima te  of t h e i r  

a n t i c i p a t e d  revenue. 

But when Traer  and Mahood rece ived  t h e i r  f i r s t  s c a l e  r e t u r n s  f o r  t imber  

de l ive red  t o  Shoal I s l and ,  they found the  sca l ed  volumes cons iderably  

lower than  t h e  expected volumes based on t h e i r  own c a l c u l a t i o n s .  For t h e  

f i r s t  f i v e  booms Traer  and Mahood d e l i v e r e d ,  t he  sca led  volumes were 

6%-22% lower t han  t h e  expected volumes. 

Traer  and Mahood had received t h e i r  f i r s t  s c a l e  r e t u r n s  i n  Apr i l ,  1981. 

I n  May they  h i r e d  an independent s c a l e r  t o  check t h e  Min i s t ry ' s  s c a l i n g  

of t h e  t imber  they had harvested.  The independent s c a l e r  undertook t h i s  

work wi thout  t h e  knowledge of e i t h e r  BCFP o r  t h e  Minis t ry  s c a l e r s .  



During May, June and J u l y  he examined 37 bundles  of l o g s ,  and found t h e  

M i n i s t r y ' s  s c a l e  t o  be 11% lower than h i s  c a l c u l a t i o n  of t h e  volume. 

Traer  and Mahood then  went t o  BCFP wi th  t h i s  in format ion ,  and a  series of 

checks ensued. I n  e a r l y  September 1981 two independent s c a l e r s  were 

employed by BCFP and Traer  and Mahood t o  check t h e  Minis t ry  s c a l e r s ;  t hey  

found the  Min i s t ry  s c a l e r s  had missed 5%-6% of t h e  logs.  I n  l a t e  

September an  independent s c a l e r ,  a  BCFP employee, and f i v e  Min i s t ry  check 

s c a l e r s  checked t h e  s c a l i n g  done by t h e  Min i s t ry  s c a l e r s ;  t h i s  t i m e  both 

t h e  Minis t ry  s c a l e r s  and check s c a l e r s  appeared t o  m i s s  about  3%-4% of 

t h e  logs .  I n  e a r l y  October t h e  Min i s t ry  conducted a  f u r t h e r  check s c a l e ,  

and obta ined  a n  o f f i c i a l  count of  t h e  l ogs ;  t h e  r e s u l t s  showed t h a t  both 

Minis t ry  s c a l e r s  and check s c a l e r s  missed about 2% of t h e  logs .  I n  

commenting on t h e s e  r e s u l t s ,  t h e  M i n i s t r y ' s  Superintendent  of Sca l ing  

emphasized an  important  po in t .  I n  h i s  November 30, 1981 r e p o r t  on t h e  

ma t t e r ,  he s t a t e d :  

"It i s  most important  t o  remember a t  t h i s  t i m e  t h a t  
t h e  o r i g i n a l  s c a l e r s  knew they  were being checkscaled 
and c e r t a i n l y  were doing t h e i r  b e s t  t o  do a n  a c c u r a t e  
s c a l i n g  job." 

A t  t h e  end of 1981 t h e  s c a l i n g  procedures  were changed s o  a s  t o  improve 

both s c a l i n g  accuracy and checkab i l i t y .  Four new s c a l e  and r o y a l t y  

i nvo ices  t o t a l l i n g  t o  about  $3,400 were i s sued  t o  BCFP f o r  "check s c a l e  

adjustments" .  These i nvo ices  were based on t h e  l og  counts  ob ta ined  i n  

t h e  t h r e e  checks conducted i n  September and October. 



The c o n t r a c t o r s  a t tempted t o  o b t a i n  compensation f o r  t h e i r  l o s s e s  from 

BCFP. I n  October 1981 BCFP agreed t o  a  r a t e  adjustment t o  t h e i r  

c o n t r a c t s .  The adjustment  was f o r  wood de l ive red  only  during 1981, and 

no s p e c i f i c  reason appears  t o  be g iven  f o r  t h e  adjustment .  However, i n  

exchange f o r  t h e  r a t e  adjustment ,  t h e  c o n t r a c t o r s  were requi red  t o  s i g n  

a n  agreement waiving t h e i r  r i g h t  t o  t a k e  any f u t u r e  a c t i o n  a g a i n s t  BCFP 

" f o r  compensation f o r  l o g s  de l ive red  by t h e  Cont rac tor  t o  t h e  Company". 

This  r a t e  adjustment ,  whi le  no t  d i r e c t l y  l i nked  t o  t h e  s c a l i n g  

d i s c r epanc i e s ,  d i d  s e rve  a s  a  form of  compensation f o r  t h e  c o n t r a c t o r s .  

But t h e  money rece ived  d i d  not come c l o s e  t o  making up f o r  t h e i r  t o t a l  

l o s s e s  dur ing  a  t h r e e  and a  h a l f  yea r  pe r iod ,  and i t  d i d  no t  a s s i s t  

Kyuquot Logging a t  a l l ,  s i n c e  by 1981 Kyuquot Logging was no longe r  

working f o r  BCFP. 

The c o n t r a c t o r s  cont inued i n  t h e i r  a t t e m p t s  t o  o b t a i n  a  r e s o l u t i o n .  They 

met w i th  t he  M i n i s t e r  o f  F o r e s t s  and wi th  t h e  A s s i s t a n t  Deputy Min i s t e r  

f o r  Timber, Range and Recreat ion.  Traer  and Mahood prepared b r i e f s  on  

t h e  i s s u e ,  d e s c r i b i n g  t h e  problem and providing d a t a  on t h e  l o s s e s  they 

had s u f f e r e d .  They cons idered  l e g a l  a c t i o n  a g a i n s t  BCFP and/or  t h e  

Minis t ry  but t h e  a n t i c i p a t e d  l e g a l  c o s t s  appeared l i k e l y  t o  s t r e t c h  f a r  

beyond t h e i r  a l r e a d y  sh r ink ing  f i nances .  T rae r  and Mahood submit ted a  

damage c la im t o  t h e  Min i s t ry  of  Fo re s t s ,  and i n  November 1982 t h e  Deputy 

Min i s t e r  r e j e c t e d  t h e  c l a im ,  s t a t i n g  t h a t  i f  t h e  c o n t r a c t o r s  had r e l i e d  

on t h e  Min i s t ry ' s  s c a l e  r e t u r n s ,  they  had done s o  of t h e i r  own choice;  



and t h a t  t h e  Min i s t ry  viewed t h e  i s s u e  a s  a  p r i v a t e  m a t t e r  between t h e  

c o n t r a c t o r s  and t h e  company. 

The c o n t r a c t o r s  d i s ag reed  w i t h  t h i s  p o s i t i o n .  The Minis t ry  had a f t e r  a l l  

e s t a b l i s h e d  t h e  s c a l i n g  procedure and c a r r i e d  ou t  t h e  s c a l i n g ,  and it was 

Minis t ry  s c a l e r s  who had neglec ted  t o  s c a l e  l a r g e  p ropor t i ons  o f  t h e  

t imber  harves ted  by t h e  c o n t r a c t o r s .  A s  long a s  t he  Minis t ry  re fused  t o  

c o r r e c t  i t s  s c a l i n g  e r r o r s ,  t h e  c o n t r a c t o r s  would cont inue  t o  s u f f e r .  So 

they cont inued t o  p re s s  t h e i r  c a se  wi th  s t i l l  more meet ings and s t i l l  

more b r i e f s .  

I n  March 1983 t h e  c o n t r a c t o r s  m e t  wi th  t h e  M i n i s t r y ' s  Regional Manager i n  

Vancouver and requested t h a t  he t a k e  a c t i o n  under Sec t ion  87 of t he  

Fo re s t  Act t o  e s t i m a t e  t h e  volume of unscaled t imber  and i s s u e  BCFP new 

s c a l e  r e t u r n s  based on  t h a t  e s t ima te .  I n  t h e  same month, t h e  Min i s t e r  of 

F o r e s t s  had formal ly  reques ted  h i s  Deputy M i n i s t e r  t o  "conduct a  complete 

and thorough i n v e s t i g a t i o n  of s c a l i n g  p r a c t i c e s  a t  t h e  Shoal I s l and  dry 

land  s o r t  of B.C. Fo re s t  Products  Ltd." I n  a n  a t tempt  t o  a s s i s t  i n  t h i s  

i n v e s t i g a t i o n  t h e  c o n t r a c t o r s  requested an  independent f o r e s t r y  

c o n s u l t a n t ,  T.M. Thomson and Assoc ia tes ,  t o  p repa re  a n  e s t i m a t e  of  t h e  

volume of t imber  harves ted  by each of t h e  s i x  a f f e c t e d  c o n t r a c t o r s  but  

unscaled by Minis t ry  s c a l e r s .  The Thomson Report was completed i n  Apr i l ,  

1983 and a  copy was provided t o  t he  Minis t ry .  



I n  t h e  meantime t h e  M i n i s t r y  completed i t s  i n t e r n a l  i n v e s t i g a t i o n  and 

produced a r e p o r t  f o r  t h e  M i n i s t e r  i n  May, 1983. However, i t  was no t  

u n t i l  August t h a t  t h e  c o n t r a c t o r s  r e c e i v e d  a r e s p o n s e  t o  t h e i r  r e q u e s t  

f o r  a c t i o n .  At t h a t  p o i n t  t h e  M i n i s t e r  a d v i s e d :  

"I am u n a b l e  t o  f i n d  any b a s i s  upon which t o  change 
t h e  e s t i m a t e s  determined by t h e  s c a l e  r e t u r n s  a l r e a d y  
i s s u e d .  

Fur thermore,  I have been g i v e n  l e g a l  a d v i c e  from t h e  
M i n i s t r y  o f  At to rney  General  t o  t h e  e f f e c t  t h a t  
S e c t i o n  87 o f  t h e  F o r e s t  Act h a s  no a p p l i c a t i o n  t o  t h e  
s i t u a t i o n  a t  hand because a  s c a l e  h a s  t a k e n  p l a c e  and 
o n l y  i t s  a c c u r a c y  i s  be ing  q u e s t i o n e d .  
T h e r e f o r e ,  I must a d v i s e  t h a t  t h e  o f f i c i a l  s c a l e  w i l l  
s t a n d  and no f u r t h e r  a c c o u n t s  w i l l  be i s s u e d . "  

The M i n i s t e r  d i d  n o t  comment on any o f  t h e  p o i n t s  r a i s e d  by t h e  

c o n t r a c t o r s  w i t h  r e s p e c t  t o  t h e  s c a l i n g  problems a t  Shoa l  I s l a n d ,  n o r  d i d  

he comment on t h e  f a i r l y  e x t e n s i v e  d a t a  they  had provided i n  s u p p o r t  of  

t h e i r  c o n t e n t i o n .  He d i d  n o t  r e l e a s e  t h e  r e p o r t  of  h i s  M i n i s t r y ' s  

i n t e r n a l  i n v e s t i g a t i o n ,  n o r  d i d  he r e l e a s e  any of t h e  d e t a i l s  o f  t h a t  

r e p o r t .  He d i d  n o t  p r o v i d e  a copy of t h e  l e g a l  o p i n i o n  which a d v i s e d  him 

t h a t  t h e  S e c t i o n  87 mechanism w a s  i n a p p l i c a b l e .  One might have expec ted  

more t h a n  a t h r e e  paragraph l e t t e r  i n  response  t o  a  problem which t h e  

c o n t r a c t o r s  had pursued s o  long  and s o  e x t e n s i v e l y ,  a  problem which w a s  

w e l l  documented and which invo lved  s i g n i f i c a n t  f i n a n c i a l  l o s s e s  f o r  bo th  

t h e  c o n t r a c t o r s  and t h e  Province.  The c o n t r a c t o r s  were annoyed. 



MY INVESTIGATION AND CONCLUSIONS 

Traer  and Mahood f i r s t  brought t h i s  complaint t o  my a t t e n t i o n  i n  

December, 1982. Over t i m e  they were joined by the  o t h e r  a f f e c t e d  

c o n t r a c t o r s :  Kyuoquot Logging, John Reid and Assoc i a t e s  Ltd. ,  G.W. Cox 

and Sons Logging Ltd. ,  Dougan Logging Ltd.,  and White and Davidson 

Logging Ltd .  

I n i t i a l l y ,  I c o l l e c t e d  a d d i t i o n a l  in format ion  from t h e  complainants  and 

monitored t h e  progress  of t h e  complainants '  ongoing d i scus s ions  and 

correspondence wi th  t h e  Minis t ry .  On March 1, 1983 I n o t i f i e d  t h e  

Minis t ry  t h a t  I would be i n v e s t i g a t i n g  t h e  complaint - and on March 4 t h e  

Min i s t e r  reques ted  h i s  s t a f f  t o  conduct t h e  i n t e r n a l  i n v e s t i g a t i o n  

descr ibed  e a r l i e r .  I awaited t h e  outcome of t h e  M i n i s t r y ' s  i n q u i r y ,  but 

i n  t h e  meantime I examined Minis t ry  f i l e s ,  obtained informat ion  from 

Min i s t ry  employees, and n o t i f i e d  BCFP about  t h e  complaint.  

S h o r t l y  a f t e r  t h e  M i n i s t e r  advised t h e  complainants  t h a t  t h e  Min i s t ry  had 

completed i t s  i n v e s t i g a t i o n  and t h a t  he would be t ak ing  no f u r t h e r  

a c t i o n ,  I reques ted  a  copy o f  t h e  l e g a l  op in ion  which appeared t o  form 

the  b a s i s  of t h e  M i n i s t r y ' s  pos i t i on .  On August 29th my r eques t  was 

re fused .  



On September 28, 1983 I wrote  a  d e t a i l e d  l e t t e r  t o  t h e  Deputy Min i s t e r  o f  

F o r e s t s ,  o u t l i n i n g  the  pre l iminary  conc lus ions  of  my i n v e s t i g a t i o n  and 

t h e  recommendations I had under cons ide ra t i on .  I a l s o  s e n t  a  copy of  

t h i s  l e t t e r  t o  BCFP and i n v i t e d  both BCFP and the Min i s t ry  t o  make any 

comments o r  r e p r e s e n t a t i o n s  they  f e l t  app rop r i a t e .  (These documents a r e  

a t t ached  a s  Appendix A). Sec t ion  16 of t h e  Ombudsman Act requi red  t h i s  

measure, s i n c e  both BCFP and t h e  Min i s t ry  a r e  p a r t i e s  which might be 

adverse ly  a f f e c t e d  by my r epo r t  o r  recommendations. 

Both p a r t i e s  responded i n  October,  1953. I cons idered  t h e i r  comments 

( a t t ached  a s  Appendix B) and i n  a d d i t i o n  decided t o  seek  f u r t h e r  l e g a l  

adv ice  on t h e  a p p l i c a b i l i t y  of S e c t i o n  87 of t h e  F o r e s t  Act. This  work 

was completed by t h e  end of November, and on December 19, 1983 I provided 

t h e  Min i s t ry  w i th  my f i n a l  r epo r t  on t h e  m a t t e r  (Appendix C ) .  Again, 

t h i s  document d e a l t  w i th  t h e  problem i n  cons ide rab l e  d e t a i l ,  and i n  

a d d i t i o n  I a t t ached  a  copy of t h e  l e g a l  op in ion  I had obta ined  confirming 

t h a t  indeed,  Sec t ion  87 was an app rop r i a t e  mechanism, ( a l s o  a t t a c h e d  a s  

Appendix C). On January 6, 1984, t h e  Minis t ry  responded, r e fus ing  t o  

accept  t he  recommendations i n  my f i n a l  r e p o r t  ( t h e  M i n i s t r y ' s  response i s  

a t t ached  a s  Appendix D). Its reasons  f o r  r e fus ing  were, a s  I w i l l  

i n d i c a t e  l a t e r ,  of l i t t l e  v a l i d i t y  and on January 11, 1984 I submit ted a  

r epo r t  t o  Cabinet ,  reques t ing  Cabine t ' s  a s s i s t a n c e  i n  c o r r e c t i n g  t h e  

problem (Appendix E ) .  



To d a t e  I have received no subs t an t ive  response, only a  ve rba l  

conf i rmat ion  t h a t  my r e p o r t  has  been received and i s  under d iscuss ion .  

This  i s s u e  i s  a s e r i o u s  one, and one which has caused g r i e f  and f i n a n c i a l  

l o s s  f o r  t h e  c o n t r a c t o r s  a s  we l l  a s  l o s t  revenues f o r  t h e  Province. I 

have waited a  f a i r  per iod of time, but I am unwi l l ing  t o  al low the  mat te r  

t o  go on i n d e f i n i t e l y .  With t h i s  r epo r t  I a m  not  only advis ing  you of 

t he  s i t u a t i o n ,  but  a l s o  reques t ing  t h a t  you muster whatever power you 

have a v a i l a b l e  t o  you t o  r e c t i f y  t h e  wrong done t o  both t h e  c o n t r a c t o r s  

and t h e  Province. 

The d e t a i l s  of my i n v e s t i g a t i o n  can  be found i n  t h e  Appendices t o  t h i s  

r e p o r t ;  what fo l lows  i s  a sunimary of my conclusions.  

1. The Min i s t ry ' s  s c a l i n g  procedures  a t  Shoal I s l and  were d e f i c i e n t  i n  

s i g n i f i c a n t  r e s p e c t s  during t h e  1978-1981 period.  

I have a l r eady  descr ibed  how t h e  s c a l i n g  was done. The i n t e g r a t i o n  of 

t h e  s c a l i n g  i n t o  t h e  s o r t i n g  process  coupled wi th  t h e  pressure  t o  speed 

up t h e  ope ra t ion  increased  t h e  l i ke l ihood  t h a t  l ogs  would be missed i n  

t h e  s c a l i n g  process ,  and e l imina ted  t h e  p o s s i b i l i t y  of a  second s c a l e .  

The second s c a l e  procedure i s  important ,  f o r  i t  i s  t h e  means e s t a b l i s h e d  

i n  t h e  Fores t  Act by which a  person whose i n t e r e s t s  a r e  a f f e c t e d  by a 

s c a l e  can  have a  s c a l e  checked when he be l i eves  i t  may be inaccura te .  

The Fores t  Act provides t h a t  when inaccuracy i s  suspected,  t h e  t imber i s  

t o  be sca l ed  a  second time, and i f  t h e  d i f f e r e n c e  between t h e  f i r s t  and 

second s c a l e  i s  g r e a t e r  than  3%, t h e  second s c a l e  i s  taken a s  t he  

o f f i c i a l  s c a l e .  



The Shoal I s l and  s c a l i n g  procedure s tacked t h e  deck a g a i n s t  the  

con t r ac to r s .  The s q a l e  r e t u r n s  were i s sued  months a f t e r  t h e  c o n t r a c t s r s  ' 

had de l ive red  the  t imber f o r  ha rves t ing .  By the  t i m e  they were a b l e  t o  

compare t h e  s c a l e  r e t u r n s  with t h e i r  own records ,  the  logs  were long 

gone. Some might have remained on the  s i t e ,  but o t h e r s  would have become 

shakes on a  roo f ,  o r  p a r t  of a  newspaper. Because t h e  logs  w e r e  moved 

immediately t o  outf low booms according t o  s o r t  code, t he re  was no means 

of reassembling t h e  o r i g i n a l  bundle, no means of  doing a  second s c a l e ,  no 

means of proving t h a t  a l l  of the logs  i n  t h e  bundle were not  sca led .  

The Minis t ry  appears  t o  have concluded t h a t  t h e  primary problem was no t  

one of c a l c u l a t i n g  volumes 

a l t o g e t h e r .  The r epor t  of 

i naccu ra t e ly ,  but r a t h e r  one of missing l o g s  

t h e  Minis t ry ' s  i n t e r n a l  i n v e s t i g a t i o n  notes :  

"The r e s u l t s  of t h e  th ree  check s c a l e s  made over 
per iods  of f o u r  o r  f i v e  days i n  September and October 
1981 were s u f f i c i e n t l y  d i s t u r b i n g  t o  cause the  Minis t ry  
t o  change t h e  recording procedures.  There i s  d i r e c t  
evidence t h a t  l ogs  were being missed." 

Thus t h e  d e f i c i e n c i e s  i n  t h e  Min i s t ry ' s  s c a l i n g  a t  Shoal  I s l a n d  meant 

t h a t  two important requirements of t h e  Fo res t  A c t  were no t  being m e t :  

- a l l  of t h e  l o g s  were n o t  s ca l ed ,  and 

- t he re  was no provis ion  f o r  a  second s c a l e  of t h e  logs .  



2. The M i n i s t r v  i s  w e l l  aware  of t h e  s c a l i n g  d e f i c i e n c i e s  a t  Shoa l  

I s l a n d ,  and knows t h a t  because  o f  t h o s e  d e f i c i e n c i e s  s i g n i f i c a n t  

volumes o f  Crown t i m b e r  were n o t  s c a l e d .  

I n  a December 1981 memo t o  t h e  D i r e c t o r  o f  t h e  V a l u a t i o n  Branch, a 

M i n i s t r y  o f f i c i a l  t r i e d  t o  e x p l a i n  why t h e  M i n i s t r y ' s  s c a l e  w a s  

c o n s i s t e n l y  lower  t h a n  t h e  independent  s c a l e :  

"I b e l i e v e  a c o n t r i b u t i n g  f a c t o r  t o  t h e  i n a c c u r a c y  of 
s c a l e  a t  Shoa l  I s l a n d  i s  t h e  complex i ty  o f  r e c o r d i n g  
r e q u i r e d  by t h e  p r e s e n t  sys tem ... Logs a r e  n o t  being 
marked as  s c a l e d ,  and omiss ions ,  o r  a d u p l i c a t i o n  o f  
s c a l e  i s  p o s s i b l e .  

"The f a c t  t h a t  t h e  F o r e s t  S e r v i c e  s c a l e r s  a r e  
c o n s i s t e n t l y  low may be due t o  sampling chances ,  o r  
t h e r e  may b e  some o t h e r  f a c t o r  i n f l u e n c i n g  t h e  
r e s u l t s .  Anything which d i s t r a c t s  a p e r s o n  c a n  
produce a s i t u a t i o n  where h e  cannot  r e c a l l  whether  o r  
n o t  h e  h a s  s c a l e d  o r  recorded  a l o g .  N e v e r t h e l e s s ,  I 
would n o t  e x p e c t  t h e  F o r e s t  S e r v i c e  s c a l e r s  t o  
c o n s i s t e n t l y  s c a l e  fewer  p i e c e s  because  of 
i n t e r r u p t i o n s .  There  i s  e v i d e n c e  t h a t  t h e  work i s  
being done i n  a c a s u a l  manner and we shou ld  i d e n t i f y  
t h e  c a u s e  and t a k e  c o r r e c t i v e  a c t i o n " .  

L a t e r ,  i n  a March, 1982 memo e x p l a i n i n g  t h e  background of t h e  s i t u a t i o n  

t o  t h e  Deputy M i n i s t e r ,  t h e  A s s i s t a n t  Deputy M i n i s t e r  wrote :  

"Last  y e a r  a s e r i o u s  s c a l i n g  d i s c r e p a n c y  was d i s c o v e r e d  
a t  Shoa l  I s l a n d .  Due t o  number of s o r t s  and a h i g h  
speed s p e c i a l i z e d  p r o c e s s i n g  - s c a l i n g  method - 10% p l u s  
of l o g s  p a s s i n g  through d r y  l a n d  s o r t  were unscaled."  

3.  The F o r e s t  Act p rov ides  a means by which t h i s  problem c a n  be  

c o r r e c t e d .  



S e c t i o n  87 of t h e  F o r e s t  A c t  s t a t e s :  
"Where Crown t imber  o n  which r o y a l t y  o r  stumpage i s  
payable  i s  processed ,  s o l d  o r  removed from t h e  Province 
wi thout  f i r s t  being s c a l e d  under  P a r t  6, t h e  amount of  
r o y a l t y  o r  stumpage payable  s h a l l  be c a l c u l a t e d  by 
mu l t i p ly ing  

( a )  t h e  r e g i o n a l  manager 's  e s t i m a t e  o f  t h e  volume of  
t imber ;  by 

(b )  t h e  r a t e  of  r o y a l t y  o r  stumpage, as t h e  c a s e  may be, 
t h a t  t h e  r e g i o n a l  manager c o n s i d e r s  would have 
a p p l i e d  i f  t h e  t imber  had been s c a l e d  under P a r t  6". 

The Crown t imber  i n  q u e s t i o n  was no t  s c a l e d  a s  r equ i r ed  by P a r t  6  of t h e  

F o r e s t  Act. P a r t  6  and  t h e  a s s o c i a t e d  r e g u l a t i o n s  r e q u i r e  e ach  l o g  t o  be 

s c a l e d  and each  s c a l e d  l o g  t o  be marked. Th i s  was no t  done. P a r t  6  a l s o  

r e q u i r e s  t h e  r e g i o n a l  manager t o  conduct a second s c a l e  when a n  o b j e c t i o n  

t o  t h e  o r i g i n a l  s c a l e  i s  r a i s e d  by a person  "whose i n t e r e s t  i s  a f f e c t e d  

by a  sca le . . . " .  The c o n t r a c t o r s  c l e a r l y  a r e  persons  whose i n t e r e s t s  are 

a f f e c t e d  by t h e  M i n i s t r y ' s  s c a l e ,  bu t  t h e  s c a l i n g  procedures  a t  Shoal 

I s l a n d  d i d  n o t  a l l o w  f o r  t h e  p o s s i b i l i t y  of a  second s c a l e .  Thus t h e  

t imber  w a s  no t  s c a l e d  as r equ i r ed  by P a r t  6, and under t h e s e  

c i rcumstances  t h e  r e g i o n a l  manager may make a n  e s t i m a t e  of  t h e  unsca led  

volume. 

Th i s  t h e  Min i s t r y  h a s  r e fu sed  t o  do. The Min i s t r y  h a s  s t a t e d  t h a t  i t s  

r e f u s a l  i s  based on a l e g a l  op in ion  provided by t h e  Min i s t r y  of At torney 

General .  It a p p e a r s  t h a t  t h e  g i s t  of  t h i s  o p i n i o n  i s  t h a t  S e c t i o n  87 w a s  

in tended  t o  app ly  t o  a s i t u a t i o n  i n  which l o g s  were processed o r  expor ted  

wi thout  being s c a l e d ,  and t h a t  i t  was n o t  in tended  t o  app ly  t o  a  
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s i t u a t i o n  i n  which some logs  were missed du r ing  t h e  s c a l i n g  process .  

This  op in ion  opens up some i n t e r e s t i n g  avenues of thought ;  c a r r i e d  t o  i t s  - 

l o g i c a l  consequence i t  could  mean t h a t  t h e  Min i s t ry  would cons ide r  a  

complete bundle of l o g s  s c a l e d  i f  t h e  bundle went through t h e  s c a l i n g  

process ,  and even i f  on ly  one o r  two of t h e  l o g s  i n  t h e  bundle were i n  

f a c t  s ca l ed .  However, t h e  Min i s t ry  has  re fused  t o  provide m e  w i t h  a  

complete copy of  t h e  opinion,  and I am t h u s  unable  t o  determine whether 

i t  inc ludes  o t h e r  more mer i t o r ious  arguments. 

I have ob ta ined  a  l e g a l  op in ion  from M r .  Richard Campbell, Esq., a n  

independent lawyer whose p r a c t i c e  i s  l i m i t e d  t o  f o r e s t r y  m a t t e r s  

( a t t a c h e d  t o  Appendix C). H i s  op in ion  on t h i s  i s s u e  can  be summarized a s  

fo l lows  : 

"Nowhere do  t h e  Fo re s t  Act o r  Sca l ing  Regula t ion  deem l o g s  
t o  be s c a l e d  by v i r t u e  on ly  t h a t  o t h e r  l o g s  t h a t  were 
d e l i v e r e d  a t  t h e  same t i m e  t o  a  s c a l i n g  s i t e  were p rope r ly  
s ca l ed .  Logs t h a t  have been missed have n o t ,  i n  law, been 
sca l ed .  

Thus, t h e  r e g i o n a l  manager i s  not  prevented from invoking 
Sec t ion  87 f o r  t he  reason suggested ... The r eg iona l  
manager a t  t h e  very  l e a s t ,  has  a  d i s c r e t i o n a r y  a u t h o r i t y  
t o  make a n  e s t i m a t e  of unscaled l o g s  under t h i s  provis ion."  

Add i t i ona l ly ,  a  lawyer r ep re sen t ing  one of t h e  c o n t r a c t o r s  has  a l s o  

provided an  opinion on t h e  ma t t e r  (Appendix F). H e  and M r .  Campbell both 

a g r e e  w i t h  t h e  a d v i c e  ob ta ined  from my s o l i c i t o r  t h a t  Sec t ion  87 i s  

a p p l i c a b l e  t o  t h e  Shoal I s l a n d  s i t u a t i o n .  



4. There  a r e  d a t a  a v a i l a b l e  t o  form t h e  b a s i s  o f  a good e s t i m a t e  of 

t h e  unsca led  volumes. 

S e c t i o n  149 of t h e  F o r e s t  Act r e q u i r e s  a  pe r son  h a r v e s t i n g  t imber  t o  keep 

a c c u r a t e  r e co rds  of t h e  volume of t imber  harves ted .  The c o n t r a c t o r s  d i d  

t h i s ,  and t h e i r  r e c o r d s  were i nco rpo ra t ed  i n t o  t h e  Thomson e s t ima t e .  

Thomson's s t udy  expressed  conf idence  i n  t h e  accuracy  of t h e  d a t a  f o r  f o u r  

o u t  of s i x  of  t h e  c o n t r a c t o r s ,  and was unab le  t o  conf i rm o r  r e j e c t  t h e  

d a t a  provided by t h e  remaining two c o n t r a c t o r s .  The M i n i s t r y ' s  r e p o r t  of 

i t s  i n t e r n a l  i n v e s t i g a t i o n  ques t ioned  t h e  accuracy  of  t r u c k  l oad  

averages ,  bu t  one of t h e  c o n t r a c t o r s  h a s  kep t  r e co rds  which show t h a t  h i s  

t r u c k  l o a d  ave rages  vary by l e s s  t h a n  1%. 

I should a l s o  p o i n t  o u t  t h a t  Sec t i on  149 would a l s o  r e q u i r e  BCFP t o  keep 

a c c u r a t e  r e c o r d s  of  t imber  ha rve s t ed ,  and t h a t  t h e  Min i s t r y  h a s  r eques t ed  

- and been r e fu sed  - a c c e s s  t o  those  records .  I n  a  March 17, 1983 l e t t e r  

t o  BCFP, t h e  Deputy M i n i s t e r  adv i s ed  BCFP of t h e  M i n i s t r y ' s  i n t e r n a l  

i n v e s t i g a t i o n  and r eques t ed  " . . .cooperat ion i n  making a v a i l a b l e  ... such 

i n fo rma t ion  a s  may be i n  your  pos se s s ion  t h a t  may a s s i s t  i n  t h e  

r e s o l u t i o n  of t h e s e  mat te r s . "  

BCFP'S response  was t o  a s k  f o r  more i n fo rma t ion  about  t h e  scope,  n a t u r e  

and s t a t u t o r y  a u t h o r i t y  f o r  t h e  i n v e s t i g a t i o n .  I n  t h i s  response BCFP's 

Genera l  Counsel po in t ed  ou t :  



" I f ,  on t h e  o t h e r  hand, your i n v e s t i g a t i o n  i s  no t  
pursuant  t o  a s t a t u t o r y  a u t h o r i t y ,  any informat ion  
provided t o  you by BCFP might be compellable  i f  f u t u r e  
l i t i g a t i o n  develops a r i s i n g  o u t  of t h e  f a c t s  which you 
a r e  i n v e s t i g a t i n g . "  

The Minis t ry  expla ined  t h e  purpose of t h e  i n v e s t i g a t i o n ,  reques ted  

in format ion  on product ion records ,  log counts ,  e t c . ,  and assured  BCFP 

t h a t  t h e  in format ion  provided would be d e a l t  wi th  i n  accordance w i th  

Sec t ion  149. 

There was no w r i t t e n  response from BCFP. In s t ead ,  a t  a subsequent 

meeting wi th  t h e  Minis t ry ,  BCFP v e r b a l l y  re fused  t o  provide t h e  requested 

information. I do n o t  b e l i e v e  t h e  Min i s t ry  pursued t h i s  m a t t e r  

adequately.  Sec t ion  149(2) a u t h o r i z e s  t he  r e g i o n a l  manager t o  i n s p e c t  

such records ,  and Sec t ion  149(1)  r e q u i r e s  t h e  company t o  submit i t s  

records  t o  t h e  r e g i o n a l  manager i f  requi red  by the  Min i s t e r .  Nei ther  of 

t h e s e  cou r se s  was followed. BCFP's records  would he lp  determine t h e  

propor t ion  of Crown t imber  brought i n t o  Shoal I s l and  by BCFP's employees 

a s  opposed t o  t h e  p ropor t i on  d e l i v e r e d  by c o n t r a c t o r s ;  and t h i s  

in format ion ,  i n  t u r n ,  would a s s i s t  i n  e s t ima t ing  t h e  t o t a l  unpaid 

stumpage owed by BCFP. 

The Min i s t ry ' s  r e p o r t  of i t s  i n t e r n a l  i n v e s t i g a t i o n  sugges t s  t h a t  i f  t h e  

Minis t ry  were t o  i nvo ice  BCFP f o r  t h e  unscaled t imber ,  ". . .a minimal 

3 
volume of  85 OOOm would be invoiced.. ." .  There i s  no exp lana t ion  of  

t he  d e r i v a t i o n  of t h i s  volume. S imi l a r ly ,  i n  a l a t e r  memo t o  t h e  

A s s i s t a n t  Deputy Min i s t e r ,  t h e  D i r ec to r  of t h e  Valua t ion  Branch wrote: 



"Our review i n d i c a t e d ,  on t h e  b a s i s  of t h e  b e s t  
r a t i o n a l i z a t i o n  t h a t  we  a r e  a b l e  t o  make, a  missed 
volume of 6.3% of t h e  volume sca l ed  f o r  t h e  c o n t r a c t o r s  
and t i m e  per iod involved. This works ou t  t o  85 000m3, 
t h e  f i g u r e  being approximate s i n c e  a l l  d a t a  h a s  no t  y e t  
been checked out ."  

When ques t ioned ,  Min i s t ry  s t a f f  s a i d  t h e  6.3% was ob ta ined  from t h e  t h r e e  

check s c a l e s  conducted i n  September and October 1981; but aga in ,  t h e r e  i s  

no c l e a r  exp lana t ion  of t h e  manner i n  which t h e  6.3% was de r ived ,  s i n c e  

i t  does no t  correspond wi th  t h e  d i f f e r e n c e s  found i n  any of those  t h r e e  

checks. 

Undoubtedly, t h e r e  a r e  c a l c u l a t i o n  d e t a i l s  which should be d i s cus sed  and 

r e f ined .  But g iven  t h e  knowledge t h a t  t he  Min i s t ry  s c a l e r s  f a i l e d  t o  

s c a l e  a  f a i r  p ropor t i on  of t h e  Crown t imber  de l ive red  t o  Shoal  I s l a n d ,  I 

be l i eve  i t  incumbent upon the  Minis t ry  t o  meet wi th  t h e  c o n t r a c t o r s  and 

with BCFP, and t o  j o i n t l y  review a l l  t h e  a v a i l a b l e  d a t a  and any problems 

a s soc i a t ed  w i th  t h e  d a t a .  The Minis t ry  has  no t  done t h i s .  

5. The Min i s t ry ' s  r e f u s a l  t o  t a k e  c o r r e c t i v e  a c t i o n  i n  t h i s  s i t u a t i o n  

appears  t o  be based on i r r e l e v a n t  concerns.  

The Minis t ry  has  a t  v a r i o u s  times s t a t e d  t h a t  i t  cannot  a c t  because 

Sec t ion  87 i s  no t  a p p l i c a b l e  t o  t h i s  s i t u a t i o n ,  o r  because i t  does no t  

have t h e  in format ion  necessary t o  prepare  a n  accep tab l e  e s t ima te .  A s  I 

have ind i ca t ed ,  n e i t h e r  of t he se  arguments i s  suppor tab le .  What t hen  

could account  f o r  t h e  Min i s t ry ' s  r e f u s a l ?  A f t e r  cons ide rab l e  



d e l i b e r a t i o n  I have come t o  t h e  unfor tuna te  conclusion t h a t  t he  

Minis t ry ' s  r e f u s a l  t o  i s s u e  new s c a l e  r e t u r n s  i s  based on t h e  b e l i e f  t h a t  

BCFP would r e s i s t  o r  r e j e c t  t h e  a d d i t i o n a l  invoices .  

The Min i s t ry ' s  r epo r t  of i t s  i n t e r n a l  i n v e s t i g a t i o n  cons ide r s  t h e  

imp l i ca t ions  of i s s u i n g  a d d i t i o n a l  i nvo ices  t o  BCFP, and notes:  

"Company personnel  have a l r e a d y  s t a t e d  t h a t  a d d i t i o n a l  
payments w i l l  no t  be made un le s s  ordered by a  c o u r t ,  
and t h e r e  i s  doubt t h a t  a  c o u r t  would support  such 
a c t i o n  by t h e  Minis t ry  because of t h e  c i r c u m s t a n t i a l  
na tu re  of t h e  evidence." 

( I  should p o i n t  o u t  t h a t  t h i s  l a t t e r  s ta tement  i s  probably inaccu ra t e ;  I 

have advised t h e  Minis t ry  about  a  r ecen t  judgment i n  which t h e  Supreme 

Court of B r i t i s h  Columbia r e l i e d  on d i sc repanc ie s  i n  l o g  counts  and 

accepted expe r t  testimony t o  r e c t i f y  an  erroneous s c a l e . )  

I n  a  r ecen t  l e t t e r  t o  me, t h e  Deputy Min i s t e r  i nd ica t ed  t h a t  t h e  

Min i s t ry ' s  r e f u s a l  t o  a c t  was l i nked  t o  the  p o s s i b i l i t y  t h a t  BCFP would 

appea l  any new b i l l i n g s :  

"As you probably know a stumpage account under t h e  
Fores t  Act i s  s u b j e c t  t o  a  r i g h t  of appea l .  It would be 
i r r e s p o n s i b l e  of t h e  Minis t ry  t o  i s s u e  an  account t h a t  
i t  could no t  j u s t i f y  on appeal ,  p a r t i c u l a r l y  where, a s  
i n  t h e  c a s e  a t  hand, t h e  l i c e n s e e  has  advised i t  would 
appeal  any f u r t h e r  accounts  r e l a t i n g  t o  Shoal I s land  
sca l ing . "  

It seems t h e r e  was even some concern a s  t o  whether BCFP should have been 

b i l l e d  f o r  t he  d i sc repanc ie s  uncovered i n  t he  check s c a l e s  conducted i n  



September and October, 1981. A d r a f t  of a  l e t t e r  t o  t h e  Regional Manager 

f n  Vancouver, prepared f o r  t h e  A s s i s t a n t  Deputy M i n i s t e r ' s  s i g n a t u r e ,  

included t h e  fo l lowing  comment: 

"You have ind ica t ed  t h a t  you have i ssued  f o u r  c o r r e c t i n g  
Sca le  and Royalty accounts  on t h e  b a s i s  of the 
d i sc repanc ie s  uncovered. Author i ty  under t h e  Fores t  Act 
t o  make such adjustments  seems t o  be r e s t r i c t e d  t o  c a s e s  
where a  second s c a l e  has  been performed. Under t h e  
circumstances,  however, and i f  t h e  l i c e n s e e  i s  i n  
agreement, t h e  issuance of c o r r e c t i v e  S  & R invo ices  
seems a  p r a c t i c a l  s o l u t i o n  t o  a  problem t h a t  a t  l e a s t  i n  
p a r t ,  r e s u l t e d  from shortcomings on t h e  Minis t ry '  s 
s ide ."  (emphasis added) 

This  paragraph was u l t i m a t e l y  omit ted from t h e  l e t t e r  s e n t  t o  t h e  

Regional Manager, but I f i n d  i t  noteworthy t h a t  Minis t ry  s t a f f  f e l t  t h e  

need t o  o b t a i n  BCFP agreement before i s s u i n g  t h e  invoices .  

The theme running through these  comments causes  me grave concern. Six 

c o n t r a c t o r s  have s u f f e r e d  f i n a n c i a l  l o s s e s  they  e s t i m a t e  t o  t o t a l  $4-$6 

mi l l ion ,  and as  a  consequence have been pushed s t e a d i l y  toward f i n a n c i a l  

ru in .  The Province h a s  l o s t  m i l l i o n s  i n  uncol lec ted  stumpage - money 

which t h e  Province i s  e n t i t l e d  t o  c o l l e c t .  It is  known t h a t  the  

Min i s t ry ' s  s c a l i n g  was erroneous, and t h a t  volumes of Crown t imber  passed 

th rough- the  f a c i l i t y  without  being assessed  f o r  stumpage. The Fores t  Act 

g i v e s  t h e  Minis t ry  t h e  a u t h o r i t y  t o  a c t  under such circumstances:  t o  

e s t ima te  and t o  invoice  on t h e  b a s i s  of t h a t  es t imate .  But t h e  Minis t ry  

has  r e fused  t o  e x e r c i s e  t h i s  a u t h o r i t y  - appa ren t ly  because t h e  s o l e  

bene f i c i a ry  of t h i s  d e f i c i e n t  s c a l i n g  process  is  not w i l l i n g  t o  be 



b i l l e d .  I n  my mind, t h i s  p o s i t i o n  i s  n o t  on ly  con t r a ry  t o  t h e  s p i r i t  and 

i n t e n t  of t he  Fo re s t  Act, but a l s o  c o n t r a d i c t s  any p ropos i t i on  t h a t  t h e  

Minis t ry  might be  managing t h e  Province ' s  f o r e s t s  i n  t h e  pub l i c  

i n t e r e s t .  When I am assessed  f o r  S o c i a l  Serv ice  Tax on a  major purchase,  

t h e  Min i s t ry  of  Finance does no t  a s k  o r  c a r e  whether I am w i l l i n g  t o  be  

b i l l e d .  The t a x  i s  due and t h e  Min i s t ry  w i l l  c o l l e c t ,  a s  they should 

under t h e  law. 



MY RECOMMENDAT IONS 

I made f o u r  recommendations t o  t h e  M i n i s t r y  o f  F o r e s t s :  

t h a t  t h e  M i n i s t r y  of F o r e s t s  p r epa re  an  e s t i m a t e  of t h e  unsca led  

t imber  p rocessed  through Shoa l  I s l a n d  du r ing  t h e  pe r i od  J u l y  1978 

t o  December 1981; 

t h a t  t h e  Min i s t r y  p rov ide  BCFP and t h e  c o n t r a c t o r s  w i th  i t s  

e s t i m a t e ,  and w i th  in format ion  on t h e  means by which t h e  e s t i m a t e  

w a s  developed;  

t h a t  t h e  M i n i s t r y  cons ide r  any r e p r e s e n t a t i o n s  r e ce ived  from t h e  

a f f e c t e d  p a r t i e s  be fo r e  f i n a l i z i n g  i t s  e s t i m a t e ;  and 

t h a t  t h e  M i n i s t r y  i s s u e  a d d i t i o n a l  s c a l e  r e t u r n s  and i n v o i c e s  t o  

BCFP on t h e  b a s i s  of t h i s  estimate. 

T h i s  approach i s  c o n s i s t e n t  w i th  t h e  M i n i s t r y ' s  a u t h o r i t y  under S e c t i o n  

87 of t h e  F o r e s t  Act (and w i th  t h e  p r a c t i c e  i n  e f f e c t  p r i o r  t o  t h e  

p roc lamat ion  of  t h a t  S e c t i o n  i n  January  1979). Add i t i ona l l y ,  i t  

recognizes  t h a t  a l l  t h r e e  p a r t i e s  - t h e  Min i s t r y ,  c o n t r a c t o r s ,  and BCFP - 
c a n  c o n t r i b u t e  t o  t h e  c a l c u l a t i o n  o f  a n  a c c e p t a b l e  e s t i m a t e  of t h e  

unsca led  t imber .  Beyond t h a t ,  two impor tan t  purposes  would be se rved :  

t h e  i s s u a n c e  of  a d d i t i o n a l  s c a l e  r e t u r n s  would e s t a b l i s h  t h e  mechanism by 

which t h e  c o n t r a c t o r s  cou ld  o b t a i n  payment f o r  a l l  of t h e  t imber  they 

ha rve s t ed  f o r  BCFP; and t h e  i s suance  of  a d d i t i o n a l  i n v o i c e s  would s e t  i n  

motion t h e  procedure  by which t h e  Min i s t r y  cou ld  c o l l e c t  t h e  stumpage 

owing t o  t h e  Province.  



One could argue t h a t  i t  i s  t h e  Minis t ry ,  and no t  BCFP, who e r r e d ,  and 

t h a t  BCFP should not be made t o  s u f f e r  because of t h e  Min i s t ry ' s  e r r o r .  

There i s  some m e r i t  t o  t h i s  argument: t h e  s c a l i n g  procedure was 

e s t a b l i s h e d  by t h e  Minis t ry ,  and Minis t ry  s c a l e r s  d id  ( o r  d id  not  do) t he  

a c t u a l  s ca l ing .  However, BCFP has  n o t ,  and w i l l  n o t ,  s u f f e r  because of 

t h e s e  d e f i c i e n c i e s  on the  Min i s t ry ' s  par t .  I n  f a c t ,  BCFP b e n e f i t t e d  by 

having t h e  use of Crown timber without  being r equ i r ed  t o  pay f o r  t h e  

ha rves t ing  o r  stumpage. I f  a t  t h i s  po in t  i n  t ime BCFP becomes requi red  

t o  pay ha rves t ing  c o s t s  t o  t h e  c o n t r a c t o r s  and stumpage f e e s  t o  t h e  

Province, t h e  company s t i l l  b e n e f i t s ,  f o r  i t  has had t h e  use of money 

which would o therwise  have been pa id  ou t  f o r  t h e s e  purposes from 1978 t o  

1981. 

The Minis t ry  might reasonably be persuaded t o  e n t e r  i n t o  a n  arrangement 

under which the  payments owing t o  t he  Province a r e  spread out  over a 

per iod of t ime s o  a s  t o  e a s e  t h e  f i n a n c i a l  impact on BCFP. There may 

a l s o  be o t h e r  means by which t h e  Minis t ry  could a s s i s t  BCFP i n  meeting 

i t s  ob l iga t ions .  S ince  t h e  Minis t ry  was in s t rumen ta l  i n  t h e  development 

of t h e  problem, such a s s i s t a n c e  would appear reasonable,  s o  long a s  no 

f u r t h e r  damage i s  caused t o  t h e  Province 's  f inances .  

I n  a d d i t i o n  t o  t h e  s p e c i f i c  recommendations on t h e  Shoal I s l and  

s i t u a t i o n ,  I had a l s o  requested informat ion  on  t h e  ex t en t  t o  which t h i s  

problem had e x i s t e d  i n  o t h e r  l oca t ions .  I have not  been provided wi th  

t h i s  information,  a l though t h e  Deputy Min i s t e r  s t a t e d  a t  one po in t  t h a t  



he would send me a l l  t h e  s c a l e  r e t u r n s  s o  t h a t  I could  e x t r a c t  t h e  

required in format ion  myself.  The s c a l e  r e t u r n s  would no t ,  of course ,  

provide t h e  requi red  information,  s i n c e  t h e  i n t e n t  was t o  determine what 

volumes of Crown timber had gone through those  f a c i l i t i e s  without  being 

sca l ed .  

There a r e  f i v e  major f a c i l i t i e s  a t  which s c a l i n g  procedures  s i m i l a r  t o  

t hose  a t  Shoal I s l and  were employed. BCFP ope ra t e s  t h r e e  of t h e s e ,  and 

the  remaining two a r e  operated by MacMillan Bloedel  and by Western Fo re s t  

Products ( i n  which BCFP owns a  one-third i n t e r e s t ) .  Since t he  same 

s c a l i n g  procedures  were used,  i t  would appear  l i k e l y  t h a t  l o g s  were 

missed i n  t h e  same f a sh ion .  I n  an i n t e r n a l  memo on t h i s  p o s s i b i l i t y ,  t he  

Minis t ry  has  s t a t e d :  

" In  t h e  per iod  i n  d i s p u t e ,  no check s c a l e s  t o  a s c e r t a i n  t h e  
c o r r e c t  number of l ogs  were c a r r i e d  ou t  a t  ( t he se )  
ope ra t i ons .  Hence t h e r e  i s  no d a t a  a v a i l a b l e  t h a t  could 
suppor t  a l l e g a t i o n s  t h a t  l o g s  were missed. (The 
Superintendent  o f  Sca l ing)  t h inks  i t  i s  u n l i k e l y  t h a t  
logging c o n t r a c t o r s  working i n  t he se  a r e a s  have d a t a  
i n d i c a t i n g  i n c o r r e c t  s c a l e s ,  nor  have, t o  h i s  knowledge, 
logging c o n t r a c t o r s  r a i s e d  t h i s  point ."  

I don ' t  know whether t h i s  means t h a t  i t  i s  u n l i k e l y  t h a t  t h e r e  were 

i n c o r r e c t  s c a l e s ,  o r  t h a t  i t  i s  u n l i k e l y  t h a t  t h e r e  i s  evidence a v a i l a b l e  

t o  prove t h a t  t h e r e  were i n c o r r e c t  s c a l e s .  I do know t h a t  t h e  s i t u a t i o n  

r e q u i r e s  c l o s e r  examination before  one can conclude whether o r  no t ,  o r  

t h e  e x t e n t  t o  which stumpage payments a r e  a l s o  owing from ope ra t i ons  a t  

t he se  l o c a t i o n s .  



Documents on t h e  Minis t ry ' s  f i l e s  i n d i c a t e  t h a t  i n  March, 1983 t h e  

Minis te r  of Fores t s  asked one of my complainants t o  g e t  t he  Ombudsman out  

of t h e  inves t iga t ion .  The complainants d i d  not  a sk  me t o  g e t  ou t ,  nor 

d id  I g e t  out .  But when I made my recommendations t o  the  Ministry,  they 

were r e j ec t ed .  The next  s t e p  a v a i l a b l e  t o  me under t h e  Ombudsman Act was 

t o  make a r epor t  t o  Cabinet;  I d id  t h i s  but a s  y e t  I have received no 

subs t an t ive  response. 

I n  my view, a grave i n j u s t i c e  has r e s u l t e d  from t h e  Minis t ry  of Fores t s  

s ca l ing  a t  Shoal I s l and  - a n  i n j u s t i c e  which adverse ly  a f f e c t s  both the 

c o n t r a c t o r s  and t h e  revenues due t h e  Province. The f i n a l  avenue open t o  

me i n  my at tempt t o  have t h i s  s i t u a t i o n  cor rec ted  i s  t o  place the  mat te r  

i n  t h e  hands of t he  L e g i s l a t i v e  Assembly. I t h e r e f o r e  r e s p e c t f u l l y  

submit t h i s  r e p o r t  f o r  t he  cons ide ra t ion  of t h e  L e g i s l a t i v e  Assembly and 

a s k  t h a t  my recommendations be implemented o r  t h a t  o the r  c o r r e c t i v e  

measures be taken. 
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Legislative Assembly 8 Bast~on Square 
Province of British Columbia Vlctor~a 

Br~llsh Colurnb~a 
V8W 1H9 
Telephone (604) 387-5855 
Zen~th 222 1 

-- 

Mr. T.M. Apsey 
D e p u t y  l l i n i s t e r  
M i n i s t r y  o f  F o r e s t s  
14 50 Government  S t r e e t  
V i c t o r i a ,  B.C. 
V 8 V  1x4  

Dear Mr. Apsey:  

OMBUDSMAN 

F i l e  No: 8 2  9119 

S e p t e m b e r  28 ,  1 9 8 3  

Re: S h o a l  I s l a n d  S c a l i n g  

I h a v e  r e c e i v e d  c o m p l a i n t s  f r o m  a  number  oE d i f f e r e n t  p a r t i e s  p e r t a i n i n g  
t o  y o u r  M i n i s t r y ' s  s c a l i n g  p r o c e d u r e s  a t  S h o a l  I s l a n d .  T h e  c o m p l a i n a n t s  
a r e  T r a e r  & Mahood C o n t r a c t i n g  L t d . ,  Kyuquot  L o g g i n g  L t d . ,  J o h n  R e i d  a n d  
A s s o c i a t e s ,  G.W. Cox a n d  S o n s  L t d . ,  a n d  Dougnn L o g g i n g  L t d .  A l l  a r e  
c o n t r a c t o r s  who w e r e  o r  a r e  l o g g i n g  u n d e r  c o n t r a c t  w i t h  B.C. F o r e s t  
P r o d u c t s  L t d .  (B.C.F.P. ). The t i m b e r  Which t h e y  l o g g e d  was b r o u g h t  i n t o  
B.C.F.P. 's  d r y  l a n d  s o r t  a t  S h o a l  I s l a n d ,  w h e r e  i t  was s c a l e d  by M i n i s t r y  
o f  F o r e s t s  scalers .  The scale p r o d u c e d  by t h e  M i n i s t r y  o f  F o r e s t s  
s c a l e r s  s e r v e d  as  t h e  b a s i s  f o r  d e t e r m i n i n g  t h e  amount  o f  s t ~ l m p a g e  o r  
r o y a l t y  f e e s  owed t o  t h e  P r o v i n c e  by B.C.F.P. f o r  t h e  l o g g i n g  of  Crown 
t i m b e r .  A l s o ,  u n d e r  t h e  terms o f  t h e  c o n t r a c t  b e t w e e n  B.C.F.P. a n d  t h e  
c o m p l a i n a n t s ,  t h e  s c a l e  s e r v e d  a s  t h e  b a s i s  upon w h i c h  B.C.F.P. p a i d  e a c h  
c o n t r a c t o r  f o r  h i s  l o g g i n g  o p e r a t i o n s .  

T h e  c o m p l a i n t  i s  t h a t  t h e  M i n i s t r y  o f  F o r e s t s  F a i l e d  i n  i t s  d u t y  t o  
p r o p e r l y  scale Crown t i m b e r  w i t h  t h e  r e s u l t  t h a t  t h e  c o n t r a c t o r s  h a v e  
b e e n  s i g n i f i c a n t l y  u n d e r p a i d  f o r  t h e i r  l o g g i n g  o p e r a t i o n s .  They  e s t i m a t e  
t h a t  M i n i s t r y  s c a l e r s  f a i l e d  t o  scale  2 2 6 , 0 6 4  c u b i c  metres o f  t h e  t i m b e r  
w h i c h  t h e y  h a r v e s t e d  d u r i n g  a  t h r e e a a n d  a h a l f  y e a r  p e r i o d .  U s i n g  a  
c o n t r a c t  ra te  r a n g i n g  f r o m  $20.  t o  $28.  p e r  c u b i c  metre, t h i s  would  mean 
t h a t  t h e  c o n t r a c t o r s  i n v o l v e d  i n  t h e  d r y  l a n d  s o r t  a t  S h o a l  I s l a n d  w e r e  
u n d e r p a i d  a t o t a l  amount  r a n g i n g  f r o m  $ 4 , 5 2 1 , 2 8 0  t o  $ 6 , 3 2 9 , 7 9 2 .  

A d d i t i o n a l l y ,  t h e  c o m p l a i n a n t s  h a v e  s t a t e d  t h a t  b e c a u s e  t h i s  vo lume o f  
t i m b e r  was n o t  s c a l e d ,  t h e  M i n i s t r y  h a s  f a i l e d  t o  c o l l e c t  t h e  s t u m p a g e  
w h i c h  B.C.F.P. i s  r e q u i r e d  t o  pay  f o r  Crown t i m b e r .  I f  a n  a v e r a g e  
s t u m p a g e  r a t e  o f  $6 p e r  c u b i c  metre i s  u s e d ,  t h i s  would  i n d i c a t e  t l ~ a t  t h e  
M i n i s t r y  h a s  f a i l e d  t o  c o l l e c t  a p p r o x i m a t e l y  $1 ,356 ,384 .  i n  s t u m p a g e  o n  
t i m b e r  w h i c h  t h e  c o n t r a c t o r s  d e l i v e r e d  t o  S h o a l  I s l a n d ,  b u t  w h i c h  was n o t  
s c a l e d .  



However ,  t h e  a m o u n t  o f  u n p a i d  s t u m p a g e  co111d b e  s t i l l  h i g h e r .  The  
c o m p l a i n a n t s  h a v e  s t a t e d  t h a t  c o n t r a c t o r s  w e r e  r e s p o n s i b l e  f o r  o n l y  a b o u t  
35% o f  t h e  t i m b e r  c o m i n g  i n t o  S h o a l  I s l a n d ,  a n d  t h a t  u p  t o  6 5 %  o f  t l i e  
t i m b e r  w a s  l o g g e d  by  R.C.F.P.  e m p l o y e e s .  1 f  t h i s  w e r e  t h e  c a s e ,  o n e  
c o u l d  e x p e c t  t h e  v o l u m e  o f  u n s c a l e d  t i m b e r  t o  b e  c o n s i d e r a b l y  h i s h e r  
s i n c e  t h e  same  s c a l i n g  p r o c e d u r e s  w e r e  u s e d .  U s i n g  t h e  c o n t r a c t o r s '  
est imate t h a t  2 2 6 , 0 6 4  c u b i c  m e t r e s  w e r e  m i s s e d  o n  3 5 %  o f  t h e  t o t a l  v o l u m e  
o f  t i m b e r ,  we c o u l d  p r o j e c t  t h e s e  f i g u r e s  t o  e s t i m a t e  t h a t  a n  a d d i t i o n a l  
4 1 9 , 8 3 3  c u b i c  m e t r e s  w e r e  m i s s e d  o n  t h e  r e m a i n i n g  6 5 2 ,  f o r  a t o t a l  
u n s c a l e d  v o l u m e  o f  6 4 5 , 8 9 7  c u b i c  metres. At  a n  a v e r a g e  s t u m p a g e  r a t e  o f  
$6. p e r  c u b i c  m e t r e ,  t h i s  w o u l d  mean  t h a t  tlie ! f i n i s t r y  h a d  f a i l e d  t o  
c o l l e c t  $ 3 , 8 7 5 , 3 8 2 .  i n  s t u m p a g e  f e e s  o n  Crown t i m b e r .  ( A d d i t i o n a l l y ,  t h e  
n v e r ~ l g e  s t u m p a g e  r a t e  d u r i n g  t h i s  p e r i o d  c o u l d  w e l l  b e  h i g h e r  t h a n  $ 6 . )  

The  c o m p l a i n a n t s  f e e l  t h a t  b e c a u s e  o f  t h e  M i n i s t r y ' s  f a i l u r e  t o  p e r f o r m  
i t s  d u t i e s  t h e i r  c o m p a n i e s  h a v e  b e e n  t r e a t e d  u n f a i r l y  a n d  t h e  p u b l i c  
i n t e r e s t  h a s  b e e n  n e g l e c t e d .  

A d d i t i o n a l l y ,  d u r i n g  t h e  c o u r s e  o f  my i n v e s t i g a t i o n ,  I became  a w a r e  t h a t  
t h e r e  a r e  o t h e r  d r y  l a n d  s o r t s  w h e r e  a s c a l i n g  p r o c e d u r e  s i m i l a r  t o  t h a t  
u s e d  a t  S h o a l  I s l a n d  i s  o r  w a s  i n  e f f e c t .  1 u n d e r s t a n d  t h a t  t h e r e  a r e  
f i v e  o t h e r  s u c h  l o c a t i o n s  a n d  t h a t  t h e  s c a l i n g  p r o c e d u r e s  a t  4  o f  t h e s e  
l o c a t i o n s  w e r e  s u b s e q u e n t l y  c h a n g e d ;  h o w e v e r ,  i n  t h e  c a s e  o f  t h e  Eve  
R i v e r  d r y  l a n d  s o r t  t h e  p r o c e d u r e  r e m a i n s  t h e  s a m e .  I n  my v i e w  t h e r e  i s  
a  n e e d  t o  a d d r e s s  t h e  i s s u e  o f  w h e t h e r  t h e r e  i s  a l s o  u n c o l l e c t e d  s t u m p a g e  
o w i n g  t o  t h e  P r o v i n c e  a t  t h e s e  o t h e r  l o c a t i o n s  f o r  r e a s o n s  s imilar  t o  
t h o s e  i n  t h e  S h o a l  I s l a n d  s i t u a t i o n .  

B a c k g r o u n d  

S i n c e  t h e  i s s u e  i s  a  r e l a t i v e l y  c o m p l i c a t e d  o n e ,  I w o u l d  l i k e  t o  f i r s t  
r e v i e w  my u n d e r s t a n d i n g  o f  t h e  e v e n t s  l e a d i n g  u p  t o  t h e  c u r r e n t  s i t u a t i o n .  

1. The  d r y  l a n d  s o r t  a t  S h o a l  I s l a n d  commenced o p e r a t i o n  i n  J u l y ,  
- 1 9 7 8 ;  i t  a p p e a r s  t h a t  t h e  s c a l i n g  a n d  s o r t i n g  a c t i v i t i e s  w e r e  
i n t e g r a t e d  i n t o  t h e  same p r o c e s s  u s i n g  t h e  f o l l o w i n g  s t e p s :  

a )  B u n d l e s  o f  l o g s  w e r e  b r o u g h t  o u t  o f  t h e  w a t e r ,  t h e  s t r a p s  
r e m o v e d ,  a n d  t h e  l o g s  s p r e a d  o u t  l o o s e l y  i n  r o w s  250-300  f e e t  i n  
l e n g t h .  

b)  A  B.C.F.P. e m p l o y e e  wou ld  g r a d e  tlie l o g s ,  m a r k i n g  t h e m  w i t h  
p a i n t  t o  i n d i c a t e  t h e  s o r t s  i n t o  w h i c h  t h e  l o g s  w o u l d  e v e n t u a l l y  
b e  p u t .  T h e r e  w e r e  a b o u t  2 0  d i f f e r e n t  s o r t  c o d e s  ( f i r  s a w l o g ,  
c e d a r  s h i n g l e ,  e t c . )  



c )  F o u r  o r  f i v e  M i n i s t r y  s c a l e r s  t h e n  w a l k e d  a r o u n d  t h e  row o f  l o g s  
t o  d o  t h e  s c a l i n g .  E a c h  s c a l e r  was r e s p o n s i b l e  f o r  s c a l i n g  a 
number o f  d i f f e r e n t  s o r t s ,  a n d  tinrl a  d i f l e r e n t  t a l l y  f o r  e n r h  
s o r t .  ( F o r  e x a m p l e ,  i f  s c a l e r  A was t o  s c a l e  t i m b e r  marked  f o r  
f i r  s a w l o g s ,  c e d a r  s h i n g l e s ,  l a r g e  c y p r e s s  a n d  p i n e  s a w l o g s ,  he  
would  h a v e  f o u r  t a l l i e s ,  o n e  f o r  e a c h  s o r t ) .  

d )  The s c a l e r  was t o  r e c o r d  t h e  vo lume o f  e a c h  o f  h i s  l o g  s o r t s  o n  
t h e  a p p r o p r i a t e  t a l l y .  T a l l y  s h e e t s  r e m a i n e d  o p e n  u n t i l  
c o m p l e t e ,  s o  t h a t  l o g s  f r o m  a  number o f  d i f f e r e n t  b u n d l e s  c o u l d  
be i n c l u d e d  o n  o n e  t a l l y  s h e e t .  

Kyuquot  L o g g i n g  L t d .  had  b e e n  l o g g i n g  f o r  B . C . F . P .  f o r  a  number o f  
y e a r s  b e f o r e  t h e  S h o a l  I s l a n d  d r y  l a n d  s o r t  was p u t  i n t o  
o p e r a t i o n .  However ,  a f t e r  1-112 y e a r s  a t  Shoal I s l a n d ,  Kyuquot  
f o u n d  t h a t  i t s  c o n t r a c t  r a t e s  w i t h  B.C.F.P. w e r e  no  l o n g e r  
s u f f i c i e n t  t o  p r o v i d e  a n  a d e q u a t e  l e v e l  o f  f i n a n c i a l  r e t u r n .  
Kyuquot  was  u n a b l e  t o  n e g o t i a t e  a n o t h e r  m u t u a l l y  s a t i s f a c t o r y  r a t e  
w i t h  B.C.F.P.,  a n d  l o s t  t h e  c o n t r a c t .  The  c o n t r a c t  was  i n s t e a d  
a w a r d e d  t o  T r a e r  a n d  Mahood a t  t h e  b e g i n n i n g  o f  1 9 8 1 .  

3 .  T r a e r  a n d  Mahood r e c e i v e d  t h e i r  f i r s t  s c a l e  r e t u r n s  i n  A p r i l ,  
1981 .  U s i n g  t r u c k  l o a d  a v e r a g e s  f r o m  p a s t  e x p e r i e n c e ,  T r a e r  a n d  
Mahood had  c a l c u l a t e d  t h e  volume o f  wood w h i c h  t h e y  had l o g g e d  a n d  
removed f o r  B.C.F.P. However ,  t h e  s c a l e  v o l u m e s  p r o v i d e d  by t h e  
M i n i s t r y  o f  F o r e s t s  w e r e  10%-12% b e l o w  t h e  volurnes  c a l c u l a t e d  by 
T r a e r  a n d  Flahood. 

4. T r a e r  a n d  Mahood h i r e d  a n  i n d e p e n d e n t  s c a l e r ,  S h a d f o r t h ,  t o  
d e t e r m i n e  t h e  e x t e n t  a n d  c a u s e  o f  t h e  s c a l i n g  d i s c r e p a n c y  a t  S h o a l  
I s l a n d .  S h a d f o r t h  s p e n t  two w e e k s  o n  t h i s  p r o j e c t  d u r i n g  Flay, J u n e  
a n d  J u l y ,  1 9 8 1 ,  w i t h o u t  o f f i c i a l  p e r m i s s i o n  f r o m  B.C.F.P. D u r i n g  
t h a t  time S h a d f o r t h  s c a l e d  3 7  l o a d  b u n d l e s  o f  l o g s  w h i c h  had  b e e n  
h a r v e s t e d  by T r a e r  a n d  Mahood, a n d  c o n f  i r m e d  t h a t  t h e  l o a d  b u n d l e s  
f o r  s m a l l  a n d  l a r g e  t r u c k s  w e r e  v e r y  s i m i l a r  t o  t h e  t r u c k  l o a d  
a v e r a g e s  a t t a i n e d  by T r a e r  a n d  Mahood i n  p r e v i o u s  y e a r s .  At t h i s  
p o i n t  t h e  M i n i s t r y  s c a l e r s  d i d  n o t  know t h e i r  work  was  b e i n g  
c h e c k e d ,  a n d  t h e  s c a l e  v o l u m e s  p r o d u c e d  by t h e  M i n i s t r y  s c a l e r s  
w e r e  a b o u t  11% l o w e r  t h a n  t h e  v o l u m e s  c a l c u l a t e d  by S h a d f o r t h .  
However ,  t h e  p r o j e c t  was  d i s c o n t i n u e d  when B.C.F.P. l e a r n e d  o f  i t  
a n d  o b j e c t e d  t o  i t .  



5. T r a e r  a n d  Mahood a d v i s e d  B.C.F.P. o f  t h e  r e s u l t s  of  S h a d f o r t h ' s  
w o r k  a n d  o f  t h e i r  e s t i m a t e  t h a t  10% t o  12X o f  t h e  t i m b e r  w h i c h  t h e y  
had  h a r v e s t e d  had n o t  b e e n  s c a l e d  by t h e . ? l i n i s t r y  s c a l e r s .  
B.C.F.P. t h e n  a g r e e d  t o  j o i n  T r a e r  a n d  l h h o o d  i n  a  f u r t h e r  
e x a m i n a t i o n  o f  t h e  a c c u r a c y  oE t h e  s c a l i n g .  

6 .  Between S e p t e m b e r  1st a n d  4 t h ,  1 9 8 1 ,  two  i n d e p e n d e n t  s c a l e r s  
( S h a d f o r t h  r e p r e s e n t i n g  T r a e r  a n d  Mahood, a n d  Woodrow r e p r e s e n t i n g  
B.C.F.P.) c h e c k e d  t h e  work  o f  t h e  F o r e s t  S e r v i c e  s c a l e r s .  The 
M i n i s t r y  s c a l e r s  w e r e  a w a r e  o f  t h e i r  c h e c k i n g ,  a n d  c e r t a i n  
p r o c e d u r a l  c h a n g e s  w e r e  i m p l e m e n t e d  t o  f a c i l i t a t e  t h e  c h e c k .  The 
r e s u l t s  w e r e  a s  f o l l o w s :  

S h a d f o r t h  
Woodrow 
M i n i s  t r y  

P i e c e s  Volume 

T h i s  i n d i c a t e d  t h a t  t h e  M i n i s t r y  s c a l e r s  had m i s s e d  b e t w e e n  5X a n d  
6% o f  t h e  l o g s  i n  t h e  t h r e e  booms t h a t  w e r e  e x a m i n e d .  

7 .  B.C.F.P. p r o v i d e d  t h i s  i n f o r m a t i o n  t o  t h e  M i n i s t r y  o f  F o r e s t s  a n d  a  
d e c i s i o n  was  made t o  c o n d u c t  a M i n i s t r y  c h e c k s c a l e .  T h i s  
c h e c k s c a l e  w a s  c o n d u c t e d  b e t w e e n  S e p t e m b e r  21-25,  1 9 8 1 ,  a n d  
i n v o l v e d  f i v e  M i n i s t r y  c h e c k s c a l e r s  c h e c k i n g  f i v e  M i n i s t r y  
s c a l e r s .  As w e l l ,  S h a d E o r t h  c o n d u c t e d  a  s c a l e  o n  b e h a l f  o f  T r a e r  
a n d  Hahood,  a n d  a B.C.F.P. e m p l o y e e  d i d  a  p i e c e  c o u n t  o f  t h e  l o g s .  
T h e  r e s u l t s  w e r e  a s  f o l l o w s :  

Shadf  o r t h  
B.C.F.P. 
M i n i s  t r y  
M i n i s  t r y  c h e c k  

P i e c e s  Volume 

I t  a p p e a r e d  f r o m  t h e s e  r e s u l t s  t h a t  t h e  M i n i s t r y  s c a l e r s  had  m i s s e d  
a b o u t  3% o f  t h e  l o g s  ( u s i n g  S h a d f o r t h  o r  t h e  Company f o r  
c o m p a r i s o n ) .  A g a i n ,  a s  i n  t h e  a b o v e  c a s e ,  t h e  E l i n i s t r y  s c a l e r s  
knew t h e y  w e r e  b e i n g  c h e c k e d .  



8. From t h e s e  r e s u l t s ,  t h e  M i n i s t r y  c o n c l u d e d  t h a t  t h e  s c a l i n g  
p r o c e d u r e s  a p p e a r e d  t o  be f a u l t y .  The  S u p e r i n t e n d e n t  o f  S c a l i n g  
f o r  t h e  V a n c o u v e r  R e g i o n  s t a t e d :  

"The r e s u l t s  o f  t h i s  c h e c k s c a l e  i n d i c a t e d  t o  u s  t h a t  v e r y  l i k e l y  
we had  a s c a l i n g  p r o c e d u r e  p r o b l e m  a n d  n o t  a  p r o b l e m  i n  s c a l i n g  
by i n d i v i d u a l  F o r e s t  S e r v i c e  s c a l e r s .  I t  i s  m o s t  i m p o r t a n t  t o  
remember a t  t h i s  time t h a t  t h e  o r i g i n a l  s c a l e r s  knew t h e y  w e r e  
b e i n g  c h e c k s c a l e d  a n d  c e r t a i n l y  w e r e  d o i n g  t h e i r  b e s t  t o  d o  a n  
a c c u r a t e  s c a l i n g  j o b . "  

9 .  B e t w e e n  O c t o b e r  5 t h  a n d  9 t h ,  1 9 8 1 ,  t h e  M i n i s t r y  c v n d u c t c d  s t  i l l  
a n o t h e r  c h e c k ,  t h i s  time w i t h o u t  t h e  i n v o l v e m e n t  o f  p r i v a t e  
scalers. The a c t u a l  number o f  l o g s  was  d e t e r m i n e d  i n d e p e n d e n t  l y  
a n d  k e p t  c o n f i d e n t i a l  u n t i l  t h e  s c a l i n g  was c o m p l e t e d .  The r e s u l t s  
o f  t h i s  c h e c k  are  a s  f o l l o w s :  

P i e c e s  Volume 

M i n i s t r y  9117 1 2  6 4 3 . 8  m3 
M i n i s t r y  Check 9122 12  772 .8  m3 
M i n i s t r y  O f f i c i a l  C o u n t e r  9 3 2 1  - 

As i n  t h e  a b o v e  c a s e ,  t h e  M i n i s t r y  s c a l e r s  knew ~ h c y  w e r e  b e i n g  
c h e c k e d .  A l s o  a s  i n  t h e  a b o v e  c a s e ,  t h e  N i n i s t r y  s c a l e r s  a n d  
c h e c k s c a l e r s  p r o d u c e d  v e r y  similar r e s u l t s ,  b u t  b o t h  h a d  m i s s e d  
a b o u t  2% o f  t h e  l o g s .  

1 0 .  T h r o u g h  n e g o t i a t i o n s  w i t h  B.C.F.P., many o f  t h e  c o n t r a c t o r s  
o b t a i n e d  a rate a d j u s t m e n t  t o  t h e i r  c o n t r a c t s  i n  O c t o b e r  1 9 8 1 ,  
i n c r e a s i n g  t h e  r a t e  t h e y  were  p a i d  f o r  e a c h  c u b i c  metre o f  t i m b e r  
d e l i v e r e d  d u r i n g  1981 .  T h e r e  d o e s  n o t  a p p e a r  t o  b e  a n  e x p l i c i t  
s t a t e m e n t  o f  t h e  r e a s o n  f o r  t h e  ra te  a d j u s t m e n t ,  a n d  tlle c h a n g e  
a p p l i e d  o n l y  t o  t i m b e r  d e l i v e r e d  d u r i n g  1 9 8 1 .  Most  o f  t h e  
c o n t r a c t o r s  a l s o  s i g n e d  a  w a i v e r  a g r e e i n g  n o t  t o  b r i n g  a n y  f u r t h e r  
a c t i o n s  a g a i n s t  B.C.F.P. f o r  c o m p e n s a t i o n  f o r  l o g s  d e l i v e r e d  t o  
B.C.F.P. T h i s  r e s u l t e d  i n  c a s h  a m o u n t s  b e i n g  p a i d  by B.C.F.P. t o  
many o f  t h e  c o n t r a c t o r s .  



11. I n  December  1 9 8 1 ,  t h e  M i n i s t r y  i s s u e d  f o u r  s c a l e  arid r o y a l t y  
a d j u s t m e n t  i n v o i c e s  t o  B.C.F.P. T h e s e  i n v o i c e s  w e r e  d e r i v e d  f r o m  
t h e  t h r e e  c h e c k s  made i n  S e p t e m b e r  a n d  O c t o b e r ,  1 9 8 1 ,  a n d  made t h e  
f o l l o w i n g  a d j u s t m e n t s :  

P i e c e s  Volume S t u m p a g e  o r  R o y a l t y  

( F o r  S e p t  . l - 4 )  3 8 3  5 0 1 . 8  m3  b 1 , 6 0 4 . 8 8  
( f o r  S e p t . 2 1 - 2 5 )  2 8 8  3 6 2 . 6  m3  $ 1 , 2 4 9 . 8 2  
( F o r  Oc t .  5-9) 2 0 4  2 8 2 . 9  m 3  $ 5 7 1 . 5 5  
T o t a l s  8 7 5  1 , 1 4 7 . 3  rn3 $ 3 , 4 2 6 . 2 4  

The a d  j u s t r n e n t s  t o  t h e  p i e c e  c o u n t s  w e r e  o b t a i n e d  by c o m p a r i n g  t h e  
M i n i s t r y  s c a l e  w i t h  S h a d f o r t t i ' s  i n  t h e  f i r s t  two  c a s e s ,  a n d  w i t h  
t h e  M i n i s t r y  O f f i c i a l  C o u n t e r  i n  t h e  t h i r d  c a s e .  The  v o l u m e  
a d j u s t m e n t s  w e r e  n o t  o b t a i n e d  i n  t h e  same  m a n n e r ,  b u t  i n s t e a d  w e r e  
d e r i v e d  by m u l t i p l y i n g  t h e  p i e c e  c o u n t  by M i n i s t r y  f i g u r e s  f o r  
a v e r a g e  l o g  v o l u m e s .  

12 .  I n  J a n u a r y  1 9 8 2  new s c a l i n g  p r o c e d u r e s  w e r e  i m p l e m e n t e d  a t  S h o a l  
I s l a n d  t o  i m p r o v e  t h e  s c a l i n g  a c c u r a c y  a n d  t o  i n c r e a s e  t h e  
c h e c k a b i l i t y  o f  t h e  s c a l i n g .  

13.  However ,  many o f  t h e  c o n t r a c t o r s  d i d  n o t  f e e l  t h a t  t h e  c h a n g e  i n  
t h e  s c a l i n g  p r o c e d u r e s ,  t h e  s u p p l e m e n t a r y  i n v o i c e s ,  a n d  B . C . F . P . ' s  
r a t e  a d j u s t m e n t  a d e q u a t e l y  c o m p e n s a t e d  e i t h e r  t h e  c o n t r a c t o r s  o r  
t h e  P r o v i n c e  f o r  t h e  l o g s  w h i c h  h a d  b e e n  m i s s e d .  A f t e r  a number  o f  
d i s c u s s i o n s ,  t w o  o f  t t i e  c o n t r a c t o r s  w r o t e  t o  t h e  E l i n i s t r y  o n  I l a r c h  
7 ,  1 9 8 3  r e q u e s t i n g  a n  i n v e s t i g a t i o n  o f  t h e  p r o b l e m  a t  S h o a l  I s l a n d  
w i t h  a  v i e w  t o  i s s u i n g  s u p p l e m e n t a r y  s t u m p a g e  i n v o i c e s  u n d e r  
S e c t i o n  8 7  o f  t h e  F o r e s t  A c t .  

1 4 .  T h e  M i n i s t e r  o f  F o r e s t s  r e q u e s t e d  t h a t  h i s  s t a f f  u n d e r t a k e  a 
t h o r o u g h  i n v e s t i g a t i o n  o f  t h e  matter.  T h e  c o n t r a c t o r s  r e t a i n e d  t h e  
s e r v i c e s  o f  a f o r e s t r y  c o n s u l t a n t ,  T.M. Thomson,  t o  a s s i s t  t h e m  i n  
d e v e l o p i n g  a n  est imate o f  t h e  l e v e l  o f  t h e  u n d e r s c a l e  F o r  e a c h  o f  
t h e  s i x  c o n t r a c t o r s .  T t iomson ' s  r e p o r t  w a s  t h e n  made a v a i l a b l e  t o  
t h e  M i n i s t r y .  I u n d e r s t a n d  t h a t  M i n i s t r y  s t a f f  h a v e  r e v i e w e d  t h e  
Thomson r e p o r t ,  h a v e  d i s c u s s e d  t h e  m a t t e r  w i t h  t t i e  c o n t r a c t o r s ,  a n d  
h a v e  i n t e r v i e w e d  s c a l e r s .  T h e  M i n i s t r y  a l s o  r e q u e s t e d  i n f o r m a t i o n  
f r o m  R.C.F.P. ,  b u t  B.C.F.P.  d i d  n o t  p r o v i d e  t h e  i n f o r m a t i o n .  



1 5 .  M i n i s t r y  s t a f f  c o m p l e t e d  t h e i r  s t u d y  i n  Play, 1983 .  Your May 1 9 ,  
1983  memorandum t o  t h e  M i n i s t e r  o f  F o r e s t s  s p e l l s  o u t  t h e  o p t i o n s  
wh ich  a p p e a r e d  a v a i l a b l e  t o  t h e  M i n i s t r y ,  a n d  makes  a 
recommendat i o n  o n  t h o s e  o p t i o n s :  

"Two o p t i o n s  are now o p e n  t o  t h e  M i n i s t r y .  The  f i r s t  o p t i o n  i s  
t o  a c c e p t  t h a t  c e r t a i n  vo lumes  h a v e  n o t  b e e n  i n v o i c e d  a n d  t o  
i n v o i c e  B r i t i s h  Co lumbia  F o r e s t  P r o d u c t s  L t d .  f o r  t h e  vo lume n o t  
s c a l e d .  The s e c o n d  o p t i o n  i s  t o  t a k e  no  a c t i o n  o n  t h e  b a s i s  
t h a t  we d o  n o t  know w h a t  vo lume,  i f  a n y ,  p a s s e d  t h r o u g h  S h o a l  
I s l a n d  u n s c a l e d .  

I f  t h e  M i n i s t r y  i s  t o  t a k e  a c t i o n  u n d e r  t h e  f i r s t  o p t i o n  a  
r e a s o n a b l y  a c c u r a t e  e s t i m a t e  o f  t h e  u n s c a l e d  volume mus t  be 
made. The t e s t i m o n y  o f  w i t n e s s e s  u n d e r  o a t h  i s  n o t  p o s s i b l e  t o  
e l i m i n a t e  areas o f  d o u b t .  A m i n i m a l  volume o f  8 5  000  m3 would 
b e  i n v o i c e d  w i t h  s t umpage  c h a r g e s  o f  a b o u t  $500 ,000 .  The 
c o n t r a c t o r s  a r e  a s k i n g  t h a t  226  0 6 4  m3 be i n v o i c e d  w i t h  
s t umpage  c h a r g e s  o f  a  bout  $ 1 , 5 ~ 0 , 0 0 0 .  Company p e r s o n n e l  have 
a l r e a d y  s t a t e d  t h a t  a d d i t i o n a l  paymen t s  w i l l  n o t  be  made u n l e s s  
o r d e r e d  by a c o u r t  a n d  t h e r e  i s  d o u b t  t h a t  n c o u r t  would s u p p o r t  
s u c h  a c t i o n  by t h e  M i n i s t r y  b e c a u s e  o f  t h e  c i r c u m s t a n t i a l  n a t u r e  
o f  t h e  e v i d e n c e .  

I f  t h e  M i n i s t r y  t a k e s  no  a c t i o n  t h e n  t h e  c o n t r a c t o r s  may g o  t o  
c o u r t ,  o r  a s k  t h e  Ombudsman t o  i n t e r c e d e  o n  t h e i r  b e h a l f .  I n  
e i t h e r  e v e n t  t h e  i n v e s t i g a t o r  would have  power s  t o  o b t a i n  
e v i d e n c e  u n d e r  o a t h  a n d  o r d e r  t h a t  documen t s  be p roduced .  

Recommendat ion:  

T h a t  t h e  c o n t r a c t o r s  be  a d v i s e d  t h a t  t h e  M i n i s t r y  c a n n o t  
d e t e r m i n e  what  vo lumes ,  i f  a n y ,  p a s s e d  t h r o u g h  S h o a l  I s l a n d  
u n s c a l e d  . " 

16. On Augus t  2 ,  1 9 8 3 ,  t h e  M i n i s t e r  w r o t e  t o  t h e  two c o n t r a c t o r s  who 
had  r e q u e s t e d  t h a t  S e c t i o n  87 o f  t h e  F o r e s t  Act be a p p l i e d .  The  
M i n i s t e r  a d v i s e d  t h a t  he  was u n a b l e  t o  f i n d  a n y  b a s i s  upon  wh ich  t o  
c h a n g e  t h e  estimates d e t e r m i n e d  by t h e  s c a l e  r e t u r n s  a l r e a d y  
i s s u e d .  He a l s o  s t a t e d  t h a t  h e  had  b e e n  a d v i s e d  by t h e  M i n i s t r y  o f  
A t t o r n e y  G e n e r a l  t h a t  S e c t i o n  87 d i d  n o t  a p p l y  t o  t h e  S h o a l  I s l a n d  
s i t u a t i o n  b e c a u s e  a s c a l e  had  t a k e n  p l a c e  a n d  o n l y  i t s  a c c u r a c y  was 
b e i n g  q u e s t i o n e d .  



1 7 .  On A u g u s t  5 ,  1 9 8 3 ,  I r e q u e s t e d  t h a t  y o u  p r o v i d e  me w i t h  a  c o p y  o f  
t h e  l e g a l  o p i n i o n  g i v e n  by t h e  M i n i s t r y  o f  A t t o r n e y  G e n e r a l  
r e s p e c t i n g  t h e  a p p l i c a t i o n  o f  S e c t i o n  87. You r e s p o n d e d  o n  A u g u s t  
2 9 t h ,  s t a t i n g  t h a t  t h e  o p i n i o n  was c o n s i d e r e d  p r i v i l e g e d  a n d  
c o n f i d e n t i a l  i n f o r m a t i o n  b e t w e e n  Mr. W a t e r l a n d  a n d  h i s  s o l i c i t o r ,  
a n d  t h a t  i t  was n o t  p o s s i b l e  t o  p r o v i d e  me w i t h  a  c o p y .  I m u s t  
p o i n t  o u t  t h a t  Mr. W a t e r l a n d ,  as  a  c l i e n t ,  i s  q u i t e  f r e e  t o  p r o v i d e  
m e  w i t h  a c o p y  o f  h i s  s o l i c i t o r ' s  o p i n i o n s ;  h o w e v e r ,  h e  h a s  c h o s e n  
n o t  t o  d o  s o .  I t  i s  t h e r e f o r e  n o t  c o r r e c t  t o  s t a t e  t h a t  i t  was  n o t  
p o s s i b l e  t o  p r o v i d e  m e  w i t h  a  c o p y .  

R e  l e v a n t  L e g i s l a t i o n  

P a r t  G o f  t h e  F o r e s t  A c t  p e r t a i n s  t o  t h e  s c a l l n g  o f  t i m b e r ,  a n d  P a r t  7  
p e r t a i n s  t o  t h e  payment  o f  r o y a l t y  o r  s t u m p a g e .  C e r t a i n  s e c t i o n s  o f  b o t h  
o f  t h e s e  p a r t s  a r e  r e l e v a n t  t o  t h i s  c a s e .  

W i t h  r e s p e c t  t o  s c a l i n g ,  I h a v e  n o t e d  t h e  f o l l o w i n g :  

- S e c t i o n  7 3 ( 1 ) ( b )  r e q u i r e s  t h a t  Crown t i m b e r  be s c a l e d  by a  F o r e s t  
S e r v i c e  s c a l e r ;  

- S e c t i o n  7 7 ( 1 )  p r o v i d e s  t h a t ;  

". . .Where a  p e r s o n  who h a s  had a  s c a l e  p e r f o r m e d  u n d e r  S e c t i o n  
73  o r  whose  i n t e r e s t  i s  a f f e c t e d  by  a  s c a l e  p e r f o r m e d  u n d e r  
S e c t i o n  7 3  

( a )  i n  a  n o t i c e  s e r v e d  o n  t h e  r e g i o n a l  m a n a g e r  o b j e c t s  t o  t h e  
s c a l e  r e t u r n  c o m p l e t e d  f o r  t h e  s c a l e . .  . t h e  r e g i o n a l  
m a n a g e r  s h a l l  h a v e  t h e  t i m b e r  s c a l e d  a g a i n  a n d  a  s e c o n d  
s c a l e  r e t u r n  p r e p a r e d " .  

W i t h  r e s p e c t  t o  t h e  payment  o f  s t u m p a g e ,  S e c t i o n  8 7  i s  r e l e v a n t :  

"Where Crown t i m b e r  o n  w h i c h  r o y a l t y  o r  s t u m p a g e  i s  p a y a b l e  i s  
p r o c e s s e d ,  s o l d  o r  removed f r o m  t h e  P r o v i n c e  w i t h o u t  f i r s t  b e i n g  
s c a l e d  u n d e r  P a r t  6 ,  t h e  amount  o f  r o y a l t y  o r  s t u m p a g e  p a y a b l e  
s h a l l  be  c a l c u l a t e d  by m u l t i p l y i n g  

( a )  t h e  r e g i o n a l  m a n a g e r ' s  e s t i m a t e  o f  t h e  volume o f  t i m b e r ;  by 

( b )  t h e  r a t e  o f  r o y a l t y  o r  s t u m p a g e . .  . t h a t  t h e  r e g i o n a l  m a n a g e r  
c o n s i d e r s  would  h a v e  a p p l i e d  i f  t h e  t i m b e r  had  b e e n  s c a l e d  
u n d e r  P a r t  6 .  



F i n d i n g s  

A s  a  r e s u l t  o f  my i n v e s t i g a t i o n  t h u s  f a r  L have  found  t h a t  t h e r e  i s  
f a i r l y  g e n e r a l  ag reemen t  t h a t  t h e  M i n i s t r y ' s  s c a l i n g  p r o c e d u r e s  a t  S h o a l  
I s l a n d  were d e f i c i e n t  i n  s i g n i f i c a n t  a s p e c t s .  'Among t h e  more i m p o r t a n t  
d e f i c i e n c i e s  a r e  t h e  f o l l o w i n g :  

- The incoming b u n d l e s  were  n o t  s c a l e d  a s  a  u n i t ;  i n s t e a d ,  t h e  

s c a l i n g  was done  s i m u l t a n e o u s l y  by s e v e r a l  s c a l e r s  a c c o r d i n g  t o  
o u t g o i n g  s o r t .  T h i s  d e c r e a s e d  c o n t r o l  o v e r  t h e  s c a l i n g  t o  s u c h  a n  
e x t e n t  t h a t  i t  was l i k e l y  t h a t  l o g s  would be m i s s e d .  

- The t a l l i e s  were  k e p t  a c c o r d i n g  t o  o ~ l t g o i n g  s o r t  a s  w e l l ,  w i t h  t h e  

r e s u l t  t h a t  t a l l i e s  were  k e p t  open  f o r  v a r y i n g  Leng ths  o f  t i m e ,  
depend ing  o n  t h e  volume i n  t h e  d i f f e r e n t  l o g  s o r t s .  T a l l i e s  k e p t  
open  f o r  l o n g e r  p e r i o d s  o f  t ime  t e n d e d  t o  become l e s s  l e g i b l e  
b e c a u s e  o f  w e a t h e r  c o n d i t i o n s  and  hand l i n g .  

- The s c a l e r s  d i d  n o t  mark t h e  t i m b e r  t o  i n d i c a t e  t h a t  i t  tiad been 

s c a l e d ,  a s  r e q u i r e d  by t h e  r e g u l a t i o n s ;  i t  was t h e r e f o r e  i m p o s s i b l e  
t o  know w h e t h e r  a n y  p a r t i c u l a r  l o g  had been  s c a l e d .  

- The o p e r a t i o n  was  a ve ry  f a s t  o n e ,  arid t h e  s c a l i n g  was subsumed 

w i t h i n  t h e  s o r t i n g  p r o c e d u r e .  A s  a  r e s u l t  t h e r e  was c o n s i d e r a b l e  
p r e s s u r e  o n  t h e  s c a l e r s  t o  c o m p l e t e  t h e i r  work q u i c k l y  s o  t h a t  t h e  
t i m b e r  c o u l d  be p l a c e d  i n  t h e  o u t g o i n g  booms. T h i s  i n c r e a s e d  t h e  
p o s s i b i l i t y  t h a t  l o g s  would be m i s s e d  b e c a u s e  o f  t h e  r u s h ,  o r  e v e n  
b e c a u s e  a  s c a l e r  was l a t e  f o r  work o r  m i s s e d  a s h i f t .  

- The t i m b e r  was t h e n  p l a c e d  i n  d i f f e r e n t  o u t g o i n g  booms; t h i s  made 

i t  v i r t u a l l y  i m p o s s i b l e  t o  r e a s s e m b l e  t h e  o r i g i n a l  b u n d l e  f o r  t h e  
p u r p o s e s  of  e i t h e r  a c h e c k  s c a l e  o r  a  s econd  s c a l e .  

T h e r e  a r e  two i m p o r t a n t  i m p l i c a t i o n s  o f  t h e  d e f i c i e n t  s c a l i n g  p r o c e d u r e ;  
f i r s t ,  some t i m b e r  p a s s e d  t h r o u g h  S h o a l  I s l a n d  wi t t l ou t  b e i n g  s c a l e d ,  and 
s e c o n d ,  t h e r e  d i d  n o t  a p p e a r  t o  be a n y  p o s s i b i l i t y  of  a  s e c o n d  s c a l e .  I 
w i l l  d i s c u s s  e a c h  o f  t h e s e  p o i n t s  s e p a r a t e l y .  

Timber Not S c a l e d :  S t a t e m e n t s  made by M i n i s t r y  s t a f f ,  and  documents  
o b t a i n e d  f r o m  M i n i s t r y  f i l e s  i n d i c a t e  t h a t  t h e r e  i s  g e n e r a l  a c c e p t a n c e  
w i t h i n  t h e  M i n i s t r y  o f  t h e  f a c t  t h a t  some t i m b e r  p a s s e d  t h r o u g h  S h o a l  
I s l a n d  w i t h o u t  b e i n g  s c a l e d .  F o r  example ,  t h e  memo w r i t t e n  t o  A s s i s t a n t  



D e p u t y  M i n i s t e r  1 4 a c P h e r s o n  by t h e  S u p e r  i n t e n d e n t  o f  S c a l i n g  i n  November ,  
1 9 8 1  p r o v i d e s  t h e  r e s u l t s  o f  t h e  v a r i o u s  c h e c k s c a l e s  w h i c h  w e r e  m a d e ,  a n d  
c o n c l u d e s :  

"The s c a l i n g  p r o c e d u r e  a t  S h o a l  I s l a n d  c o u l d  n o t  c o n t i n u e ,  a s  a 
w e a k n e s s  i n  t h e  s y s t e m  h a d  b e e n  p r o v e n . "  

I n  D e c e m b e r ,  1 9 8 1 ,  t h e  S c a l i n g  P o l i c y  F o r e s t e r  made t h e  f o l l o w i n g  
c o m m e n t s  t o  t h e  D i r e c t o r  o f  t h e  V a l u a t i o n  B r a n c h  i n  r e s p o n s e  t o  a  
q u e s t i o n  a s  t o  why t h e  F o r e s t  S e r v i c e  s c a l e  w a s  c o n s i s t e n t l y  l o w e r  t h a n  
t h e  p r i v a t e  s c a l e :  

''I b e l i e v e  a  c o n t r i b u t i n g  f a c t o r  t o  t l ~ e  i n a c c u r a c y  o f  s c a l e  a t  
S h o a l  I s l a n d  i s  t h e  c o m p l e x i t y  o f  r e c o r d i n g  r e q u i r e d  by t h e  p r e s e n t  
s y s t e m  ... L o g s  a r e  n o t  b e i n g  m a r k e d  a s  s c a l e d  a n d  o m i s s i o n ,  o r  a  
d u p l i c a t i o n  o f  s c a l e  i s  p o s s i b l e .  

T h e  f a c t  t h a t  t h e  F o r e s t  S e r v i c e  s c a l e r s  a r e  c o n s i s t e n t l y  l o w  may 
be  d u e  t o  s a m p l i n g  c h a n c e  o r  t h e r e  may b e  some o t h e r  f a c t o r  
i n f l u e n c i n g  t h e  r e s u l t s .  A n y t h i n g  w h i c h  d i s t r a c t s  a  p e r s o n  c a n  
p r o d u c e  a  s i t u a t i o n  w h e r e  h e  c a n n o t  r e c a l l  w h e t h e r  o r  n o t  he  h a s  
s c a l e d  o r  r e c o r d e d  a  l o g .  N e v e r t h e l e s s ,  I w o u l d  n o t  e x p e c t  t h e  
F o r e s t  S e r v i c e  s c a l e r s  t o  c o n s i s t e n t l y  s c a l e  f e w e r  p i e c e s  b e c a u s e  
o f  i n t e r r u p t i o n s .  T h e r e  i s  e v i d e n c e  t h a t  t h e  w o r k  i s  b e i n g  d o n e  i n  
a c a s u a l  m a n n e r  a n d  we s h o u l d  i d e n t i f y  t h e  c a u s e  a n d  t a k e  
c o r r e c t i v e  a c t i o n . "  

A l s o ,  when  t h e  p r o b l e m  was  r a i s e d  w i t h  t h e  X i n i s t e r  o f  F o r e s t s  i n  e a r l y  
1 9 8 2 ,  y o u  a s k e d  A s s i s t a n t  D e p u t y  Y i n i s t e r  M a c P h e r s o n  f o r  a n  e x p l a n a t i o n ,  
a n d  he made t h e  f o l l o w i n g  comments :  

" L a s t  y e a r  a s e r i o u s  s c a l i n g  d i s c r e p a r ~ c y  w a s  d i s c o v e r e d  a t  S h o a l  
I s l a n d .  Due t o  number  o f  s o r t s  a n d  a h i g h  s p e e d  s p e c i a l i z e d  
p r o c e s s i n g  - s c a l i n g  m e t h o d  - 10% p l u s  o f  l o g s  p a s s i n g  t h r o u g h  d r y  
l a n d  s o r t  w e r e  u n s c a l e d . "  

T h e  f a c t  t h a t  t h e  s c a l i n g  p r o c e d u r e  w a s  c h a n g e d  f a i r l y  r a p i d l y  o n c e  t h e  
e x t e n t  o f  t h e  p r o b l e m  became o b v i o u s  a l s o  c o r r o b o r a t e s  t h e  v i e w  t h a t  
t h e r e  i s  g e n e r a l  a c c e p t a n c e  o f  t h e  p o s i t i o n  t h a t  t h e  s c a l i n g  w a s  
d e f i c i e n t  i n  s i g n i f i c a n t  a s p e c t s .  

However ,  t h e r e  d o e s  n o t  a p p e a r  t o  be  g e n e r a l  a g r e e m e n t  o n  t h e  v o l u m e  o f  
t i m b e r  w h i c h  w a s  n o t  s c a l e d .  As  I n o t e d  i n  t h e  i n i t i a l  s e c t i o n  o u t l i n i n g  
t h e  c o m p l a i n t ,  t h e  c o n t r a c t o r s  b e l i e v e  t h a t  o f  t h e  t i m b e r  t h e y  d e l i v e r e d  
t o  S h o a l  I s l a n d ,  2 2 6 , 0 6 4  c u b i c  metres ( 1 3 . 7 % )  w e r e  n o t  s c a l e d .  T h e  T.M. 



Thomson r e p o r t  e x p r e s s e d  c o n f i d e n c e  i n  t h e  a c c u r a c y  o f  t h e  d a t a  f rom f o u r  
o f  t h e  s i x  c o n t r a c t o r s ,  and  was u n a b l e  t o  c o n f i r m  o r  r e j e c t  t h e  d a t a  
p r o v i d e d  f o r  t h e  r ema in ing  two c o n t r a c t o r s .  T.M. Thomson c a l c u l a t e d  
t r u c k  l o a d  a v e r a g e s  f o r  e a c h  c o n t r a c t o r  from 1975 t o  1982,  where  
a v a i l a b l e ;  t h i s  i n c l u d e d  t h e  p e r i o d  b e f o r e  S h o a l  I s l a n d  commenced 
o p e r a t i o n s ,  t h e  p e r i o d  d u r i n g  wh ich  t h e  o r i g i n a l  s c a l i n g  p r o c e d u r e s  were  
i n  e f f e c t ,  and  t h e  p e r i o d  a f t e r  t h e  s c a l i n g  p r o c e d u r e  had been  amended. 
The l o a d  a v e r a g e s  b e f o r e  Shoa 1  I s l a n d  commenced o p e r a t i o n s  and  a f  t e r  t h e  
i m p l e m e n t a t i o n  of  t h e  amended s c a l i n g  p r o c e d u r e s ,  a p p e a r  t o  be f a i r l y  
c o n s i s t e n t ;  however t h o s e  f o r  t h e  i n t e r v e n i n g  p e r i o d  a r e  l o w e r .  

On t h e  o t h e r  hand ,  t h e  i n t e r n a l  r e v i e w  u n d e r t a k e n  by t h e  M i n i s t r y  
a p p e a r e d  t o  acknowledge  a  somewhat l o w e r  volume. I n  a  memo t o  A s s i s t a n t  
Deputy  M i n i s t e r  MacPherson,  t h e  D i r e c t o r  o f  t h e  V a l u a t i o n  Branch  s t a t e d :  

"Our r e v i e w  i n d i c a t e d ,  o n  t h e  b a s i s  of  t h e  b e s t  r a t i o n a l i z a t i o n  
t h a t  w e  were a b l e  t o  make, a  m i s s e d  volume o f  6.3% o f  t h e  volume 
s c a l e d  f o r  t h e  c o n t r a c t o r s  and  time p e r i o d  i n v o l v e d .  

T h i s  works  o u t  t o  8 5  000 m 3 ,  t h e  f i g u r e  be ing  a p p r o x i m a t e  s i n c e  
a l l  d a t a  h a s  n o t  y e t  been  checked  o u t . "  

It was n o t  c l e a r  how t h e  6.3% was d e r i v e d ,  n o r  what  b a s e  was u sed  t o  
3  o b t a i n  a n  e q u i v a l e n t  volume o f  8 5  000 m . (The Thornson r e p o r t  shows 

volumes  o b t a i n e d  f rom t h e  S c a l e  and  R o y a l t y  a c c o u n t s ,  t h e  t o t a l  o f  which  
3  i s  1 426  815 m f o r  t h e  p e r i o d  and  c o n t r a c t o r s  i n  q u e s t i o n ;  6.3% o f  

t h i s  f i g u r e  i s  8 9  8 8 9  m3) .  The i n t e r n a l  r e p o r t  d o e s  make r e f e r e n c e  t o  
v a r i a t i o n s  i n  l o a d  a v e r a g e s  and  t o  t h e  6 %  a l l o w e d  f o r  s i n k a g e  i n  t h e  
Thomson r e p o r t .  The v a r i a t i o n s  i n  l o a d  a v e r a g e s  a p p e a r  t o  be i n d u s t r y  
a v e r a g e s  f o r  c o a s t a l  o p e r a t i o n s ,  and  d o  n o t  a p p e a r  t o  r e c o g n i z e  t h e  
e x t r e m e l y  c o n s i s t e n t  d a t a  p r o v i d e d  by a t  l e a s t  some o f  t h e  c o n t r a c t o r s .  
The 6% s i n k a g e  f a c t o r  was i n t e n d e d  t o  r e c o g n i z e  t h e  improved wood 
r e c o v e r y  which  B.C .F.P. a n t i c i p a t e d  when s c a l i n g ,  s o r t i n g  and  s t o r a g e  was 
s w i t c h e d  t o  t h e  new d r y  l a n d  s o r t  o p e r a t i o n  from t h e  p r e v i o u s  w a t e r  
o p e r a t i o n .  The 6% f i g u r e  may be low o r  i t  may be h i g h ;  bu t  i t  seems 
l o g i c a l  t h a t  some s u c h  f a c t o r  would have  t o  be added  t o  t h e  pre-Shoal  
I s l a n d  d a t a  t o  o b t a i n  a  p r o p e r  estimate. 

I d o  n o t  know what  volume of  t i m b e r  p a s s e d  t h r o u g h  S h o a l  I s l a n d  w i t h o u t  
b e i n g  s c a l e d ;  bu t  I d o  know t h a t  S e c t i o n  87  o f  t h e  F o r e s t  Act  makes 
r e f e r e n c e  t o  t h e  " r e g i o n a l  m a n a g e r ' s  e s t i m a t e  o f  t h e  volume o f  t h e  
t i m b e r "  ( e m p h a s i s  m i n e ) ,  and  t h e r e f o r e  c l e a r l y  a n t i c i p a t e s  t h a t  a c t u a l  
vo lumes  w i l l  n o t  be a v a i l a b l e .  The c o n t r a c t o r s  have  p r o v i d e d  a  l o t  o f  
d a t a  f rom which  a n  e s t i m a t e  c a n  be  d e r i v e d ;  t h e r e  may be c e r t a i n  p o i n t s ,  



s u c h  a s  t h e  s i n k a g e  f a c t o r ,  w h i c h  r e q u i r e  f u r t h e r  d i s c u s s i o n ,  b u t  w h e r e  
i t  i s  c l e a r  t h a t  t i m b e r  h a s  b e e n  m i s s e d  i n  t h e  s c a l i n g  p r o c e s s ,  I b e l i e v e  
t h e  M i n i s t r y  h a s  a  r e s p o n s i b i l i t y  t o  t r y  t o  e s t i m a t e  t h e  e x t e n t  o f  t h e  
u n s c a l e d  t i m b e r .  

Second  S c a l e :  A s  n o t e d  e a r l i e r ,  S e c t i o n  7 7 ( 1 )  r e q u i r e s  t h e  r e g i o n a l  
m a n a g e r  t o  h a v e  a s e c o n d  s c a l e  p e r f o r m e d  when r e q u e s t e d  t o  d o  s o  by t h e  
p e r s o n  who had  t h e  o r i g i n a l  s c a l e  p e r f o r m e d ,  o r  by a  p e r s o n  whose  
i n t e r e s t s  a r e  a f f e c t e d  by t h e  o r i g i n a l  s c a l e .  The c o n t r a c t o r s ,  who a r e  
p a i d  o n  t h e  b a s i s  o f  t h e  F o r e s t  S e r v i c e  s c a l e ,  would  c l e a r l y  f i t  t h e  
d e s c r i p t i o n  o f  p a r t i e s  whose  i n t e r e s t s  would  b e  a f f e c t e d  by t h e  s c a l e .  

However ,  i t  a p p e a r s  t h a t  t h e  s c a l i n g  p r o c e d u r e  a t  S h o a l  I s l a n d  was  s u c h  
t h a t  t h e r e  was n e v e r  a n  o p p o r t u n i t y  f o r  a  s e c o n d  s c a l e  t o  b e  p e r f o r m e d .  
T h i s  l a c k  o f  o p p o r t u n i t y  stems f r o m  two f a c t o r s :  f i r s t ,  s c a l e  r e t u r n s  
w e r e  d e l i v e r e d  a  number o f  m o n t h s  a f t e r  t h e  s c a l i n g  had t a k e n  p l a c e ,  by 
w h i c h  time t h e  l o g s  c o u l d  w e l l  be p r o c e s s e d  i n t o  l u m b e r  a n d / o r  moved t o  
a n o t h e r  l o c a t i o n ;  a n d  s e c o n d ,  when t h e  s c a l i n g  o p e r a t i o n  was c o m p l e t e d ,  
t h e  l o g s  w e r e  moved i n t o  o u t E l o w  booms a c c o r d i n g  t o  s o r t  c o d e ,  making  i t  
v i r t u a l l y  i m p o s s i b l e  t o  r e a s s e m b l e  t h e  o r i g i n a l  b u n d l e .  

Comments o n  M i n i s t r y  f i l e  d o c u m e n t s  i n d i c a t e  t h a t  M i n i s t r y  s t a E f  
r e c o g n i z e d  t h i s  w e a k n e s s .  F o r  e x a m p l e ,  i n  a  March 1 5 ,  1982 memo t o  t h e  
D i r e c t o r  o f  t h e  V a l u a t i o n  B r a n c h ,  A s s i s t a n t  D e p u t y  ? l i n i s t e r  M a c P h e r s o n  
made t h e  f o l l o w i n g  comments:  

" S e c t i o n  77 o f  t h e  F o r e s t  A c t  a l l o w s  f o r  a  s e c o n d  s c a l e .  But  i t  
a p p e a r s  S h o a l  I s l a n d  method o f  o p e r a t i o n  makes  a  s e c o n d  s c a l e  
i m p o s s i b l e  - Do we r e q u i r e  a  c h a n g e  i n  s y s t e m  t o  g u a r a n t e e  t h e  
a b i l i t y  t o  h a v e  a  s e c o n d  s c a l e ?  O r  d o  we r e q u i r e  a  c h a n g e  i n  t h e  
F o r e s t  A c t ? "  

A l s o ,  i n  a n  A p r i l  2 ,  1 9 8 2  memo, t h e  S c a l i n g  P o l i c y  F o r e s t e r  e x p l a i n e d  t h e  
p r o c e d u r e  t h a t  would  h a v e  b e e n  n e c e s s a r y  t o  p r o v i d e  a  s e c o n d  scale a t  
S h o a l -  I s l a n d :  

" A  s e c o n d  s c a l e  c a n  b e  made o f  t h e  t i m b e r  i n c l u d e d  i n  a n y  o n e  
i n v o i c e  p r o v i d i n g  t h e  l o g s  h a v e  n o t  b e e n  m a n u f a c t u r e d  b u t  f o r  t h e  
c o n t r a c t o r  t h e  c o s t s  would  b e  h e a v y  a s  h i s  t i m b e r  w i l l  h a v e  b e e n  
s o r t e d  a n d  mixed  w i t h  o t h e r  t i m b e r  i n  a  number o f  booms. A l l  booms 
would  have  t o  b e  d e w a t e r e d ,  b u n d l e s  b r o k e n  and  l o g s  s p r e a d .  The 
c o n t r a c t o r s '  t i m b e r  c o u l d  n o t  b e  i d e n t i f i e d  i f  a  l o g  were n o t  
m a r k e d ,  o r  i f  two c o n t r a c t o r s  u s e d  t h e  same l o g  mark ."  



I n  a c t u a l  p r a c t i c e ,  t h i s  would r e q u i r e  t h a t  a l l  o f  t h e  l o g s  o n  t h c i t  
i n v o i c e  be a v a i l a b l e .  G i v e n  t h e  f a c t  t h a t  t h e  t i m b e r  would have  been  
s o r t e d  i n t o  a number o f  o u t g o i n g  booms, t h a t  some of  t h o s e  booms c o u l d  
h a v e  been  towed t o  o t h e r  l o c a t i o n s ,  t h a t  some o f  t h e  l o g s  c o u l d  have  been  
m a n u f a c t u r e d ,  and  t h a t  s e v e r a l  months  would e l a p s e  bettceen s c a l i n g  and  
r e c e i p t  o f  i n v o i c e s ,  t h e r e  a p p e a r s  t o  be v e r y  l i t t l e  l i k e l i h o o d  t h a t  a l l  
o f  t h e  l o g s  o n  a n  i n v o i c e  would be a v a i l a b l e  f o r  a  s econd  s c a l e .  

I have  a l s o  n o t e d  comments o n  M i n i s t r y  f i l e s  w h i c h  i n d i c a t e  t h a t  t h e  f o u r  
i n v o i c e s  wh ich  were  i s s u e d  t o  B.C.F.P. i n  December 1981  were  i s s u e d  
p u r s u a n t  t o  s e c t i o n  77 of  t h e  F o r e s t  Ac t .  S e c t i o n  77 d e s c r i b e s  
p r o c e d u r e s  t o  be f o l l o w e d  i n  t h e  c a s e  o f  a  r e q u e s t  f o r  a  s econd  s c a l e ,  
and  t h e r e f o r e  was n o t  a c t u a l l y  a p p l i c a b l e  t o  t h e  s i t u a t i o n .  The t h r e e  
c h e c k s  t h a t  were  made were  i n  f a c t  t y p e s  of  c h e c k  s c a l e s  s i n c e  t h e y  wcre  
done  a t  t h e  same time a s  t h e  o r i g i n a l  s c a l e ,  a n d  c e r t a i n l y  l o n g  b e f o r e  
any  i n v o i c e  f o r  t h e  o r i g i n a l  s c a l e  had been  i s s u e d .  I would assume t h a t  
i f  i t  had been  p o s s i b l e  t o  d o  a  s econd  s c a l e ,  t h e  M i n i s t r y  would have  
f o l l o w e d  t h a t  p r o c e d u r e ,  r a t h e r  t h a n  d o i n g  a c h e c k  s c a l e  and t h e n  
i n v o i c i n g  o n  t h e  b a s i s  of  s econd  s c a l e  p r o c e d u r e s .  

On t h e  b a s i s  o f  t h e  above  p o i n t s ,  i t  i s  my i n i t i a l  c o n c l u s i o n  t h a t  a  
s econd  s c a l e  was n o t  p o s s i b l e  u n d e r  t h e  p r o c e d u r e s  i n  e f f e c t  a t  S h o a l  
I s l a n d  be tween mid 1 9 7 8  and t h e  end o f  1981.  

P r e l i m i n a r y  C o n c l u s i o n s :  

I n  my v iew t h e r e  i s  s t r o n g  e v i d e n c e  t h a t  

i )  some o f  t h e  t i m b e r  p a s s i n g  t h r o u g h  S h o a l  I s l a n d  was n o t  
s c a l e d ;  and  

i i )  t h e r e  was no o p p o r t u n i t y  f o r  a  s econd  s c a l e  t o  be c o n d u c t e d  
a t  S h o a l  I s l a n d .  

S i n c e  P a r t  6 of  t h e  F o r e s t  Act r e q u i r e s  t h a t  a l l  Crown t i m b e r  be s c a l e d  
by a  F o r e s t  S e r v i c e  s c a l e r ,  and  r e q u i r e s  a  r e g i o n a l  manager  t o  have  a  
s e c o n d  s c a l e  pe r fo rmed  when r e q u e s t e d  t o  d o  s o  by a  p a r t y  a f f e c t e d  by t h e  
s c a l e ,  i t  i s  my p r e l i m i n a r y  c o n c l u s i o n  t h a t  t h e  t i m b e r  p r o c e s s e d  t h r o u g h  
S h o a l  I s l a n d  was n o t  s c a l e d  a c c o r d i n g  t o  t h e  r e q u i r e m e n t s  of P a r t  6 of 
t h e  F o r e s t  Ac t .  

The F o r e s t  Ac t  i 
87 r e q u i r e s  t h e  
which  was n o t  s c  

n c l u d e s  a  p r o v i s i o n  f o r  s i t u a t i o n s  s u c h  a s  t h i s ;  S e c t i o n  
r e g i o n a l  manager  t o  e s t i m a t e  t h e  volume o f  Crown t i m b e r  
a l e d  u n d e r  P a r t  6 ,  and t o  m u l t i p l y  t h a t  e s t i m a t e  by t h e  

a p p l i c a b l e  r a t e  t o  d e t e r m i n e  t h e  amount o f  s tumpage  o r  r o y a l t y  t o  be 
p a i d .  I t  i s  my p r e l i m i n a r y  c o n c l u s i o n  t t ~ a t  S e c t i o n  87 s h o u l d  have been  
a p p l i e d  i n  t h e  S h o a l  I s l a n d  s i t u a t i o n  s i n c e  t l i e  t i m b e r  i n  q u e s t i o n  i s  
Crown t i m b e r  o n  which  r o y a l t y  o r  s tumpage  i s  p a y a b l e ,  and which h a s  been  
p r o c e s s e d  w i t h o u t  f i r s t  b e i n g  s c a l e d  u n d e r  P a r t  6 of  t h e  F o r e s t  Ac t .  



H o w e v e r ,  t o  d a t e  y o u r  M i n i s t r y  h a s  d e c l i n e d  t o  t a k e  t h e  r e q u e s t e d  a c t i o n  
u n d e r  S e c t i o n  87 .  I r e c o g n i z e  t h a t  t h e r e  may b e  some d i f f i c u l t i e s  
i n v o l v e d  i n  a c c u r a t e l y  c a l c u l a t i n g  t h e  r e q u i r e d  e s t i m a t e ,  b u t  s i n c e  t h e r e  
i s  o v e r w h e l m i n g  e v i d e n c e  t h a t  t i m b e r  w a s  m i s s e d ,  1 b e l i e v e  t h a t  t h e  
F l i n i s t r y  h a s  a  r e s p o n s i b i l i t y  t o  b o t h  t h e  c o n t r a c t o r s  a n d  t h e  p u b l i c  t o  
u n d e r t a k e  t h a t  t a s k .  T h e r e  a re  d o c u m e n t s  o n  M i n i s t r y  f i l e s  w h i c h  
i n d i c a t e  t h a t  B.C.F.P .  a d v i s e d  M i n i s t r y  s t a f f  t h a t  i f  t h e  M i n i s t r y  d i d  
i s s u e  f u r t h e r  i n v o i c e s ,  B.C.F.P. w o u l d  r e f u s e  t o  p a y  t h e  a m o u n t s  u n l e s s  
o r d e r e d  t o  d o  s o  by a c o u r t .  T h i s  may h a v e  b e e n  t h e  r e a s o n  f o r  t h e  
M i n i s  t r y ' s  r e f u s a l  t o  u n d e r t a k e  a c a l c u l a t i o n  o f  t h e  u n s c a l e d  t i m b e r ,  a n d  
i f  i t  w a s ,  I w o u l d  c o n s i d e r  t h i s  t o  c o n s t i t u t e  a n  i r r e l e v a n t  
c o n s i d e r a  t i o n .  

T h e  Eli n i s t r y  h a s  a  s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o p e r l y  s c a l e  t i m b e r  
h a r v e s t e d  f r o m  Crown l a n d  a n d  t o  c o l l e c t  t h e  r o y a l t i e s  d u e  t h e  P r o v i n c e  
f r o m  t h a t  Crown t i m b e r .  U n d o u b t e d l y ,  t h e  L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  
F l i n i s t r y  e x e r c i s e  t h e s e  r e s p o n s i b i l i t i e s  s o  t h a t  t h e  p u b l i c ' s  i n t e r e s t  
i n  t h i s  v a l u a b l e  r e s o u r c e  w o u l d  be  p r o t e c t e d .  

I n  t h i s  c a s e ,  i t  a p p e a r s  c l e a r  t h a t  o v e r  a  p e r i o d  o f  time a n d  i n  o n e  o r  
m o r e  l o c a t i o n s  a  s i g n i f i c a n t  v o l u m e  o f  Crvwn  t i m b e r  w a s  h a r v e s t e d  w i t h o u t  
b e i n g  s c a l e d  a n d  w i t h o u t  t h e  c o r r e s p o n d i n g  r o y a l t i e s  b e i n g  c o l l e c t e d .  A s  
a  c o n s e q u e n c e  o f  t h i s ,  B.C.F.P. ( a n d  p o s s i b l y  o t h e r  c o m p a n i e s  a t  o t h e r  
d r y  l a n d  s o r t s )  h a v e  h a d  t h e  b e n e f i t  o f  s i g n i f i c a n t  v o l u m e s  o f  Crown 
t i m b e r  w i t h o u t  l ~ a v i n g  t o  p a y  t h e  Crown i t s  f e e s  f o r  t h e  u s e  o f  t h a t  
t i m b e r .  W h i l e  t h i s  n o  d o u b t  a s s i s t e d  B.C.F.P . ,  1 b e l i e v e  i t  i n c u m b e n t  
u p o n  t h e  M i n i s t r y  t o  t a k e  t h e  n e c e s s a r y  s t e p s  t o  e n s u r e  t h a t  t h e  p r o p e r  
r o y a l t i e s  a r e  c o l l e c t e d  by t h e  P r o v i n c e .  

I n  a d d i t i o n  t o  t h e  d e t r i m e n t a l  e f f e c t  o n  t h e  p u b l i c  i n t e r e s t ,  t h e  
M i n i s t r y ' s  f a i l u r e  t o  s c a l e  a l l  t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  h a s  
a l s o  c a u s e d  s p e c i f i c  h a r d s h i p  f o r  t h e  c o n t r a c t o r s  who l o ~ g e d  t h e  t i m b e r .  
T h e  c o m p l a i n a n t s  h a d  c o n t r a c t e d  w i t h  B.C .F .P .  o n  t h e  u n d e r s t a n d i n g  t h a t  
t h e  s c a l i n g  o f  t h e  t i m b e r  t h e y  h a r v e s t e d  w o u l d  b e  a c c u r a t e  a n d  c o m p l e t e ,  
a n d  t h e  p r i c e s  t o  b e  p a i d  w e r e  b a s e d  o n  t h i s  u n d e r s t a n d i n g .  A s  i t  i s ,  
t i m b e r  w a s  h a r v e s t e d  f o r  w h i c h  t h e  c o n t r a c t o r s  h a v e  n o t  b e e n  p a i d .  



I n  c o n c l u s i o n ,  i t  a p p e a r s  t o  m e  mos t  u n j u s t  t h a t  t h e  c o n t r a c t o r s  a n d  t h c  
p u b l i c  ( t h r o u g h  l o s t  r o y a l t i e s )  be  e x p e c t e d  t o  b e a r  t h e  l o s s  w h i c h  h a s  
d i r e c t l y  r e s u l t e d  f r o m  t h e  i m p r o p e r  s c a l i n g  p r o c e d u r e s  p r e v i o u s l y  
e m p l o y e d  by t h e  M i n i s t r y  a t  S h o a l  I s l a n d .  

P r o v o s e d  Recommenda t ions  

The i n t e n t  o f  t h i s  l e t t e r  i s  t o  a d v i s e  y o u  t h a t  o n  t h e  a b o v e  g r o u n d s ,  I 
may make t h e  f o l l o w i n g  r e c o m m e n d a t i o n s :  

- t h a t  t h e  M i n i s t r y  o f  F o r e s t s  p r e p a r e  a n  e s t i m a t e  o f  t h e  u n s c a l e d  
t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  d u r i n g  t h e  p e r i o d  J u l y  
1 9 7 8  t o  December 1 9 8 1 ;  

- t h a t  t h e  M i n i s t r y  p r o v i d e  B.C.F.P. a n d  t h e  c o n t r a c t o r s  w i t h  i t s  
estimate, a n d  t h e  r e a s o n s  f o r  i t ;  

- t h a t  t h e  M i n i s t r y  c o n s i d e r  a n y  r e p r e s e n t a t i o n s  r e c e i v e d  f r o m  t h e  
a f f e c t e d  p a r t i e s  b e f o r e  f i n a l i z i n g  i t s  estimate; a n d  

- t h a t  t h e  M i n i s t r y  i s s u e  a d d i t i o n a l  s c a l e  r e t u r n s  a n d  i n v o i c e s  t o  
B.C.F.P. o n  t h e  b a s i s  o f  t h i s  estimate. 

S e c t i o n  1 6  o f  t h e  Ombudsman A c t  p r o v i d e s  t h a t  w h e r e  i t  a p p e a r s  l i k e l y  
t h a t  t h e  Ombudsman w i l l  make a  r e c o m m e n d a t i o n  w h i c h  m i g h t  a d v e r s e l y  
a f f e c t  o t h e r  p a r t i e s ,  t h e  Ombudsman m u s t  p r o v i d e  s u c h  p a r t i e s  w i t h  a n  
o p p o r t u n i t y  t o  make s u c h  r e p r e s e n t a t i o n s  b e f o r e  f i n a l l y  d e c i d i n g  t h e  
m a t t e r .  B o t h  t h e  M i n i s t r y  o f  F o r e s t s  a n d  B.C.F.P. a r e  p a r t i e s  w h i c h  
m i g h t  be a d v e r s e l y  a f f e c t e d  by t h e  r e c o m m e n d a t i o n s  I a m  c o n s i d e r i n g ,  a n d  
t h e  i n t e n t  o f  t h i s  l e t t e r  i s  t o  a d v i s e  b o t h  p a r t i e s  o f  my p r o p o s e d  
r e c o m m e n d a t i o n s  a n d  o f  t h e  g r o u n d s  f o r  t h o s e  r e c o m m e n d a t i o n s .  

I f  y o u  w i s h  t o  make r e p r e s e n t a t i o n s  o r  t o  comment o n  a n y  o f  t h e  p o i n t s  
w h i c h  I h a v e  r a i s e d ,  p l e a s e  d o  s o  w i t h i n  t h r e e  w e e k s  o f  t h e  d a t e  o f  t h i s  
l e t t e r .  A l s o ,  p l e a s e  i n c l u d e  i n  y o u r  r e s p o n s e  i n f o r m a t i o n  o r  comments  o n  
t h e  f o l l o w i n g  s p e c i f i c  items: 

a )  t h e  t o t a l  v o l u m e  o f  Crown t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  
b e t w e e n  J u l y  1 9 7 8  a n d  December 1981;  

b )  t h e  t o t a l  v o l u m e  o f  Crown t i m b e r  p r o c e s s e d  t h r o u g h  e a c h  o f  t h e  
o t h e r  d r y  l a n d  s o r t s  u s i n g  t h e  ' S h o a l  I s l a n d '  p r o c e d u r e  f o r  t h e  
p e r i o d  i n  w h i c h  t h a t  p r o c e d u r e  was i n  p l a c e ;  

c )  y o u r  e s t i m a t e  o f  t h e  volume o f  Crown t i m b e r  w h i c h  may h a v e  b e e n  
p r o c e s s e d  w i t h o u t  b e i n g  s c a l e d  a t  e a c h  o f  t h e s e  o t h e r  d r y  l a n d  
s o r t s ,  w i t h  s u p p o r t i n g  d o c u m e n t a t i o n .  



I f  y o u  h a v e  q u e s t i o n s ,  o r  would  l i k e  t o  d i s c u s s  t h i s  matter ,  p l e a s e  
c o n t a c t  m e  a n d  I w i l l  a t t e m p t  t o  meet y o u r  n e e d s .  

Y o u r s  s i n c e r e l y ,  

/ K a r l  A. F r i e d m a n n  

d Ombudsman 

C . C .  T h e  I - lonourab le  T.N. W a t e r l a n d  
M i n i s t e r  o f  F o r e s t s  

C . C .  Elr. M i c h a e l  E. H o o l e  
V i c e  P r e s i d e n t  a n d  G e n e r a l  C o u n s e l  
B r i t i s h  C o l u m b i a  F o r e s t  P r o d u c t s  L t d .  



Legislative Assembly OMBUDSMAN 8 Ba5t1on Square 

Province of British Columbia V~ctor~a 
Brtt~sh Columbia 
V8W 1 H9 
Telephone (604) 387-5855 
Zen~th 2221 

- 

F i l e  No: 8 2  9119 

September  28,  1983 

Mr. Michae l  E .  Moole 
V i c e  P r e s i d e n t  and  G e n e r a l  Counse l  
B.C. F o r e s t  P r o d u c t s  Ltd .  
1050  West P e n d e r  S t r e e t  
Vancouver ,  B.C. 
V6E 2x3 

Dear  Mr. Hoole :  

Some t i m e  a g o  one  o f  my i n v e s t i g a t o r s  c o n t a c t e d  you t o  a d v i s e  you t h a t  Z 
had r e c e i v e d  a  c o m p l a i n t  a b o u t  t h e  M i n i s t r y  of F o r e s t s '  s c a l i n g  
p r o c e d u r e s  a t  S h o a l  I s l a n d .  I have  now s u b s t a n t i a l l y  comple t ed  my 
i n v e s t i g a t i o n  of  t h i s  m a t t e r  and  I have a d v i s e d  t h e  M i n i s t r y  of F o r e s t s  
of  my p r e l i m i n a r y  c o n c l u s i o n s  and  o f  t h e  recommendat ions  I am c o n s i d e r i n g .  

S e c t i o n  1 6  of  t h e  Ombudsman Act  r e q u i r e s  t h a t  when i t  a p p e a r s  l i k e l y  t h a t  
t h e  Ombudsman w i l l  make a  recommendation which  c o u l d  a d v e r s e l y  a f f e c t  a  
p e r s o n  o r  a u t h o r i t y ,  t h e  Ombudsman must  a d v i s e  t h o s e  p o s s i b l y  a d v e r s e l y  
a f f e c t e d  and  must p r o v i d e  them t h e  o p p o r t u n i t y  t o  make r e p r e s e n t a t i o n s  
b e f o r e  f i n a l l y  d e c i d i n g  t h e  m a t t e r .  My i n v e s t i g a t i o n  i n d i c a t e s  t h a t  B.C. 
F o r e s t  P r o d u c t s  may be a d v e r s e l y  a f f e c t e d  by t h e  recommendat ions  I am 
c o n s i d e r i n g ;  f o r  t h a t  r e a s o n  I a m  a t t a c h i n g  a copy of  my l e t t e r  t o  t h e  
M i n i s t r y  of  F o r e s t s .  P l e a s e  r e v i e w  i t s  c o n t e n t s  and a d v i s e  me o f  any  
i n a c c u r a c i e s  o r  o m i s s i o n s .  A l s o ,  i f  you c a r e  t o  comment on  t h e  p o i n t s  
r a i s e d ,  o r  t o  make r e p r e s e n t a t i o n s  o n  b e h a l f  o f  B.C. F o r e s t  P r o d u c t s ,  
p l e a s e  do  s o  w i t h i n  3 weeks o f  t h e  d a t e  o f  t h i s  l e t t e r .  

Yours  s i n c e r e l y ,  

/ K a r l  A. Fr iedmann 
Ombudsman 

C . C .  T.M. Apsey 
Deputy M i n i s t e r  
M i n i s t r y  of F o r e s t s  



- S 9 . k r  JIM Legislative Assembly OMBUDSMAN 
Province of British Columbia 
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8 Bastion Square 
Victoria 
British Columbia 
V8W 1H9 
Telephone. (604) 387-5855 
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F i l e  No: 8 2  9 1 1 9  

S e p t e m b e r  2 8 ,  1 9 8 3  

The H o n o u r a b l e  T.M. W a t e r l a n d  
M i n i s t e r  o f  F o r e s t s  
P a r l i a m e n t  B u i l d i n g s  
V i c t o r i a ,  B.C. 
V 8 V  1 x 4  

D e a r  M r .  W a t e r l a n d :  

Re: S h o a l  l s l a n d  S c a l i n g  

Some time a g o  y o u r  s t a f f  w e r e  a d v i s e d  t h a t  1 had r e c e i v e d  a  c o m p l a i n t  
a b o u t  t h e  a b o v e  m a t t e r .  A t  y o u r  r e q u e s t ,  y o u r  s t a f f  had c o n d u c t e d  a n  
i n t e r n a l  r e v i e w  o f  t h e  i s s u e  a n d  c o n c l u d e d  t h a t  r e v i e w  i n  Nay o f  t h i s  
y e a r .  I n  A u g u s t  you a d v i s e d  two o f  t h e  c o m p l a i  n a n t s  t h a t  a f t e r  
c o n s i d e r i n g  t h e  r e s u l t s  o f  t h a t  r e v i e w  y o u  c o u l d  f i n d  no b a s i s  upon  w h i c h  
t o  c h a n g e  t h e  s c a l e  r e t u r n s  a n d  t h a t  t h e  o f f i c i a l  s c a l e  would s t a n d .  

T h a v e  now c o m p l e t e d  my i n v e s t i g a t i o n  o f  t i l e  c o m p l a i n t ,  and  h a v e  w r i t t e n  
t o  Mr. Apsey  t o  a d v i s e  him o f  my c o n c l u s i o n s  a n d  o f  t h e  r e c o m m e n d a t i o n s  
w l ~ i c h  1 am c o n s i d e r i n g .  B e c a u s e  o f  t h e  i m p o r t a n c e  o f  t h e  m a t t e r ,  a n d  
b e c a u s e  you h a v e  had d i r e c t  i n v o l v e m e n t  i n  i t ,  I am a t t a c h i n g  a  c o p y  o f  
my l e t t e r  t o  Mr. Apsey  f o r  y o u r  i n f o r m a t i o n .  

Y o u r s  s i n c e r e l y ,  

/ K a r l  A .  F r i e d m a n n  
Ombudsman 

C . C .  T.M. Apsey  
D e p u t y  M i n i s t e r  o f  F o r e s t s  



Province of 
British Columbia 

OFFICE OF THE 
DEPUTY MINISTER 

Ministry of 
Forests 

Parliament Buildings 
Victoria 
British Columbia 
V8W 3E7 

D r .  Ka r l  Friedmann 
Ombudsman 
8 Bas t i on  Square  
V i c t o r i a ,  B. C. 
V8W 1H9 

Dear Dr. Friedmann: 

- 
October 18 ,  1983 

Our F i l e :  83/06/48/F) (DLC) 
Your F i l e :  82 9119 

: OFFICE OF Ttif O M B ~ C S M ~ : ~  , 1 
! 
1. 

VICTO3lA - - -- - ---- I 
R e :  Shoa l  I s l a n d  S c a l i n q  

T h i s  i s  i n  response  t o  your l e t t e r  o f  September 28, 1983. 

I have now had an  o p p o r t u n i t y  t o  review your l e t t e r  
which sets o u t  i n  some c o n s i d e r a b l e  d e t a i l  t h e  background t o  
M i n i s t r y  s c a l i n g  p rocedu re s  a t  Shoa l  I s l a n d  and your 
p r e l i m i n a r y  conc lu s ions .  While I am n o t  p r epa red  t o  waive 
t h e  p r i v i l e g e  c la imed i n  my l e t t e r  t o  you of  August 5 ,  1983, 
i n  view of your recommendations i t  would seem a p p r o p r i a t e  
t h a t  I i n d i c a t e  t o  you i n  some f u r t h e r  d e t a i l  t h e  a d v i c e  o f  
t h e  A t to rney  ~ e n e r a i  i n  r e s p e c t  o f  S e c t i o n  87 of  t h e  F o r e s t  
A c t .  That  op in ion  p rov ided  i n  p a r t  "... t h a t  n o t  o n l y  is  - 
t h e  M i n i s t r y  n o t  o b l i g e d  t o  send a f u r t h e r  accoun t  p u r s u a n t  
t o  S. 87 ,  i t  canno t  do so .  S e c t i o n  87 was des igned  t o  cover  
t h e  s i t u a t i o n  where a volume of  l o g s  h a s  been p roce s sed  o r  
expo r t ed  w i thou t  be ing  s c a l e d .  I t  seems a p p a r e n t  t h a t  t h e  
L e g i s l a t u r e  d i d  n o t  i n t e n d  t o  cover  l o g s  t h a t  might  be 
missed when t h e  s c a l i n g  p rocedure  was c a r r i e d  ou t . . .  On my 
r ead ing  of  t h e  s t a t u t e  t imber  i s  s c a l e d  under P a r t  6 when i t  
h a s  gone through t h e  s c a l i n g  p r o c e s s  and a s c a l e  r e t u r n  i s  
d e l i v e r e d  a s  p rov ided  i n  S. 75. The stumpage account  i s  
then  determined pu r suan t  t o  S. 8 1  on t h e  volume of  t imber  
r e p o r t e d  i n  t h e  s c a l e .  

I n  my op in ion  t h e  r ende r ing  of t h e  accoun t  i s  f i n a l  and,  
u n l e s s  a second s c a l e  i s  r e q u i r e d  pu r suan t  t o  t h e  p r o v i s i o n s  
of S. 77 t h a t  i s  an  end t o  t h e  m a t t e r .  The A c t  s imply  does  
n o t  con templa te  sending a f u r t h e r  accoun t  f o r  i n d i v i d u a l  
l o g s  which were missed i n  t h e  s c a l i n g  p r o c e s s . "  



The opinion goes on t o  d e a l  with a  number of ma t t e r s  
which a r e  r e a l l y  not  r e l e v a n t  t o  t h e  i n t e r p r e t a t i o n  of 
Sec t ion  8 7  and which w i l l  t h e r e f o r e  remain c o n f i d e n t i a l .  

In any event  t h e  e f f e c t  then Of your recommendation i s  
t h a t  I d i s r ega rd  t h i s  l e g a l  opinion and fo l low a  course  of 
a c t i o n  t h a t  I am advised i s  no t  lawful .  This I am unable t o  
do. I t h e r e f o r e  propose t o  take  no f u r t h e r  a c t i o n  on your 
recommendations and before  proceeding f u r t h e r  I would ask 
t h a t  you c a r e f u l l y  cons ider  t h e  impl i ca t ions  of t h e  p o s i t i o n  
you take.  

Yours very t r u l y ,  

Deputy ~ i n i k t e r  
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Telephone (604) 665-3821 /Telex 04-51 166 1 Cable BEFORPROD 

BCFP 

O c t o b e r  1 3 ,  1983  - 
O f f i c e  o f  t h e  Ombudsman 
L e g i s l a t i v e  Assembly 
P r o v i n c e  o f  B r i t i s h  Columbia - 
8 B a s t i o n  S q u a r e  
v i c t o r i a ,  R .C .  O C T  1 8 1983 
V8W 1H9 - 
A t t e n t i o n :  M r .  K.A. E'riedmann 

Ombudsman 

Dear  S i r :  

R e :  S h o a l  I s l a n d  S c a l l i n a  P r o c e d u r e s  

Thank you f o r  y o u r  l e t t e r  o f  Sep tember  28 ,  1933 ,  and  
t h e  copy o f  y o u r  l e t t e r  a d d r e s s e d  t o  M r .  T.M. Apsey, Deputy 
M i n i s t e r  o f  F o r e s t s .  

W e  d o  n o t  t h i n k  it n e c e s s a r y  o r  a p p r o p r i a t e  t o  comment 
upon t h e  a l l e g a t i o n s  o f  f a c t  c o n t a i n e d  i n  y o u r  l e t t e r  t o  M r .  
Apsey. However, w e  d o  b e l i e v e  it a p p r o p r i a t e  t o  make t w o  com- 
ments :  

The c o m p l a i n t  l e a d i n q  t o  y o u r  i n q u i r y  was made by a  
number o f  c o n t r a c t o r s ,  who, a t  v a r i o u s  t i m e s ,  d i d  work 
f o r  BCFP. The r e l a t i o n s h i p ,  and  s t a t e  o f  a c c o u n t s ,  
be tween  RCFP and  t h e s e  c o n t r a c t o r s  is a  p r i v a t e  con-  
t r a c t u a l  m a t t e r  be tween  p r i v a t e  p a r t i e s .  I t  may he  
t h a t ,  i n  i n v e s t i q a t i n g  t h e  c o n d u c t  o f  qove rnmen t  
o f f i c i a l s ,  you h a v e  d i s c o v e r e d  some f a c t s  which b e a r  
upon t h a t  p r i v a t e  r e l a t i o n s h i p ,  however ,  i n  o u r  v i e w ,  
y o u r  o f f i c e  h a s  no p r o p e r  f u n c t i o n  t o  p e r f o r m  w i t h  
r e f e r e n c e  t o  t h e  r e l a t i o n s h i p  o r  r i q h t s  o f  RCFP and  o u r  
c o n t r a c t o r s .  

2. We a r e  c o n f i d e n t  t h a t  y o u r  o f f i c e  w i l l  m a i n t a i n  t h e  
c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  o b t a i n e d  by i t  d u r i n q  
t h e  c o u r s e  o f  any  i n q u i r y  you c a r r y  o u t .  I n  p a r t i c u -  
l a r ,  w e  r e l y  upon you t o  r e f r a i n  f rom p e r m i t t i n q  t h e  
c o n t r a c t o r s  a c c e s s  t o  t h a t  i n f o r m a t i o n  p a r t i c u l a r l y  a s  
it may r e l a t e  t o  t h e  r e l a t i o n s h i p  be tween  t h e  c o n t r a c -  
to rs  and  RCFP. 



I n  c o n c l u s i o n ,  w e  n o t e  t h a t  y o u  h a v e  made r e f e r e n c e  t o  
S e c t i o n  87 o f  t h e  F o r e s t  A c t .  I t  is o u r  v i e w ,  a n d  t h a t  o f  o u r  
l e q a l  c o u n s e l ,  t h a t  t h e  M i n i s t e r  a n d  M i n i s t r y  o f  F o r e s t s  h a v e  n o  
power  u n d e r  S e c t i o n  8 7  t o  i s s u e  a new or  s u p p l e m e n t a l  a s s e s s m e n t  
i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case. S h o u l d  t h e  M i n i s t e r  o r  M i n i s -  
t r y  p u r p o r t  so t o  d o ,  w e  w i l l  i n s t r u c t  o u r  c o u n s e l  t o  t a k e  a c t i o n  
i n  t h e  c o u r t s  t o  p r e v e n t  t h e  i s s u a n c e  o r  e n f o r c e m e n t  o f  s u c h  a n  
a s s e s s m e n t .  

Y o u r s  t r u l y ,  

BRITISH COLIJMRIA FOREST 

M i c h a e l  E .  Hoole 
L v i c e - p r e s i d e n t  a n d  

G e n e r a l  C o u n s e l  

MEH : mm 
C . C .  M r .  T.M. Apsey 

D e p u t y  M i n i s t e r  
M i n i s t r y  o f  F o r e s t s  
1 4 5 0  Government  S t r e e t  
V ic to r ia ,  R . C .  
vnv 1x4 
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Legislative Assembly OMBUDSMAN 8  Bast~on Square 
Province of British Columbia V~ctor~a 

B r ~ t ~ s h  Colurnb~a 
x V8W 1 H9 

Telephone (604) 387-5855 
Zen~th 2221 

November 1 7 ,  1 9 8 3  

i l r .  M i c h a e l  E .  H o o l e  
V i  c e - P r e s i d e n t  a n d  G11.1ieral C o u n s e l  
B.C. F o r e s t  P r o d u c t s  L i m i t e d  
1 0 5 0  Wcst  P e n d e r  S t r e e t  
V a n c o u v e r ,  B . C. 
V 6 E  2 x 3  

Re: S l ~ o a l  I s l a n d  S c a l i n g  P r o c e d u r e s  

I h a v e  r e c e i v e d ,  w i t h  t h a n k s ,  y o u r  l e t t e r  o f  O c t o b e r  1 3 ,  1 9 8 3 .  

I d o  a p p r e c i a t e  t h e  c o n c e r n s  o u t l i n e d  i n  y o u r  l e t t e r ,  a n d  w i s h  t o  t a k e  
t h i s  o p p o r t u n i t y  t o  cumment u p o n  them.  W i t h  r e s p e c t  t o  i t e m  # I ,  I c a n  
a s s u r e  you t h a t  I h a v e  i n v e s t i g a t e d  a n d  i n t e n d  o n l y  t o  i n v e s t i g a t e  
matters r e l a t e d  t o  t h e  c o n d u c t  o f  g o v e r n m e n t  o f f i c i a l s ,  p r i m a r i l y  t h o s e  
e m p l o y e d  by t h e  M i n i s L r y  o f  F o r e s t s .  You may w i s h  t o  r e f e r  t o  s e c t i o n  10 
o f  t h e  Ombudsmdn A c t ,  and s u l ) s e q u e n t  s e c t  i o n s ,  f o r  f u r t h e r  c l a r i  f i c a t i o n  
of my s t a t u t o r y  m a n d a t e .  

1 u n d e r s t a n d  y o u r  c o n c e r n s  r e s p e c t i n g  c o n f i d e n t i a l i t y  se t  o u t  i n  y o u r  
i t e m  112, a n d  c a n  a s s u r e  you  t h a t  n o  i n f o r m a t i o n  w i l l  be  r e l e a s e d  by my 
o f f i c e  e x c e p t  a s  p e r m i t t e d  by t h e  Ombudsman A c t .  I s h o u l d  p o i n t  o u t  t h a t  
s e c t i o n  9  o f  t h e  Ombudsman A c t  p e r m i t s  t h e  r e l e a s e  o f  i n f o r m a t i o n  f o r  
c e r t a i n  p u r p o s e s ;  t l ~ e  r e l e v a n t  s e c t i o n s  s t a t e  t h a t :  

9 . ( 3 )  The  Ombudsman a n d  e v e r y  p e r s o n  o n  h i s  s t a f f  s h a l l ,  
s u b j e c t  t o  t h i s  A c t ,  m a i n t a i n  c o n f i d e n t i a l i t y  i n  
r e s p e c t  o f  a l l  m a t t e r s  t h a t  come t o  t h e i r  k n o w l e d g e  i n  
t h e  p c r l o r r n a n c e  o f  t h e i r  d u t i e s  u n d e r  t h i s  A c t .  

( 5 )  An i n v e s t i g a t i o n  u n d e r  t h i s  Act s h a l l  be  c o n d u c t e d  i n  
p r i v a t e  ur,l e s s  t h e  Ombudsman c o n s i d e r s  t h a t  t h e r e  a r e  
s p e c i a l  c i r c u m s t a n c e s  i n  w h i c h  p u b l i c  k n o w l e d g e  i s  
e s s e n t i ~ l  i n  o r d e r  t o  f u r t h e r  t h e  i n v e s t i g a t i o n .  

( 6 )  8 o t w i t h s t n n d i n g  t h i s  s e c t i o n ,  t h e  Ombudsman may 
d i s c l o s e  o r  ~ i i ~ t h o r i z c  a m e n b e r  o f  h i s  s t a f f  t o  d i s c l o s e  
a m a t t e r  ~ h , ~ t ,  i n  liis o p i n i o n ,  i s  n e c e s s a r y  t o  

( a )  f 111 tl1c.r a l l  i n v c s t  i g a t j o n ;  



( b )  p r o s e c u t e  a n  o f f e n c e  under t h i s  Act; o r  

( c )  e s t a b l i s h  grounds  f o r  h i s  c o n c l u s i o n s  and  
recornmendations made i n  a  r e p o r t  under  t h i s  A c t .  
(my emphasis)  

With r e s p e c t  t o  your  f  i n d l  pa ragraph ,  I a p p r e c i a t e  t h a t  you must 
Lake sue11 a c t i o n  a s  i s  n e c e s s a r y  t o  f u r t h e r  t h e  b e s t  i n t e r e s t s  of 
your company. My concern ,  of c o u r s e ,  i s  t h a t  government o f f i c i a l s  
u ( , t  i n  t ! ~  I;PSL I l l ~ ~ r t t s L s  uf 1 1 1 ~ '  p l ~ b l i c ,  and you will f i n d  t h e  
s p c c l f i c  m a t t e r s  which I must a d d r e s s  a t  t h e  end of a n  i n v e s t i g a t i o n  
enumerated i n  s e c t i o n  L 2  of tile Ombudsman Act. 

Thank you a g a i n  f o r  w r i t i n g .  

Yours s i n c e r e l y ,  

/ Kar l  A. Friedmann 
Ombudsman 

c c :  Mr. T.11. Apsey 
Deputy M i n i s t e r  
Mini s t  ry  of F o r e s t s  



Legislative Assembly OMBUDSMAN 8 Bastion Square 
Province of British Columbia Victoria 

British Columbia 
V8W 1H9 
Telephone: (604) 387-5855 
Zenith 2221 

December 19, 1983 

M r .  T.M. W a t e r l a n d  
M i n i s t e r  o f  F o r e s t s  
P a r l i a m e n t  B u i l d i n g s  
V i c t o r i a ,  R. C. 
V 8 V  1x4 

D e a r  Mr. W a t e r l a n d :  

Re :  S h o a l  T s l a n d  S c a l i n g  

You may recal l  t h a t  i n  Sep tember  I s e n t  you  a n  i n f o r m a t i o n  copy o f  a 
l e t t e r  I had w r i t t e n  t o  Mr. Apsey a d v i s i n g  him o f  my p r e l i m i n a r y  
c o n c l u s i o n s  w i t h  r e s p e c t  t o  t h e  c o m p l a i n t  a b o u t  s c a l i n g  p r o c e d u r e s  o n  
S h o a l  I s l a n d .  S i n c e  t h e n  I have  r e c e i v e d  comments f rom M r .  Apsey and  
f rom B r i t i s h  Columbia  F o r e s t  P r o d u c t s  L t d . ,  a n d  I have o b t a i n e d  a l e g a l  
o p i n i o n  f rom M r .  R i c h a r d  Campbel l ,  Esq. I h a v e  c o n s i d e r e d  t h e  
i n f o r m a t i o n  o b t a i n e d  f rom t h e s e  v a r i o u s  s o u r c e s ,  a n d  I have  now f i n a l i z e d  
my c o n c l u s i o n s  and  recommendat ions .  

I a m  a t t a c h i n g ,  f o r  y o u r  i n f o r m a t i o n ,  a c o p y  o f  my l e t t e r  t o  M r .  Apsey.  
T h i s  l e t t e r  i n c l u d e s  t h e  r e p o r t  o f  my i n v e s t i g a t i o n  w i t h  my f i n a l  
c o n c l u s i o n s  and  recommendat ions .  S i n c e  t h i s  matter o b v i o u s l y  h a s  
i m p l i c a t i o n s  f o r  t h e  M i n i s t e r  o f  F i n a n c e ,  p e r h a p s  he  s h o u l d  r e c e i v e  a 
copy o f  my r e p o r t  a s  w e l l .  P l e a s e  a d v i s e  i f  y o u  would l i k e  m e  t o  f o r w a r d  
a  copy  t o  Mr. C u r t i s ,  o r  w h e t h e r  you  would p r e f e r  t o  s end  him a copy 
y o u r s e l f .  

Y o u r s  s i n c e r e l y ,  

K a r l  A. Fr iedmann / Ombudsman 

c.c.:  Mr. T.M. Apsey 
Deputy  1 4 i n i s t e r  o f  F o r e s t s  



- 
Legislative Assembly 
Province of British Columbia 

- 

OMBUDSMAN 8 Bastion Square 
Victoria 
British Columbia 
V8W 1H9 
Telephone: (604) 387-5855 
Zenith 2221 

F i l e  No: 82 09119 

December 19 ,  1983 

Mr. T.N. Apsey 
Deputy E l i n l s t e r  
M i n i s t r y  of F o r e s t s  
1450 Government S t r e e t  
V i c t o r i a ,  B .  C. 
V 8 i J  3E7 

Dear Mr. Apsey: 

Re: Shoa l  I s l a n d  S c a l i n g  

On September 28, 1983 I wrote  t o  you i n  some d e t a i l  t o  a d v i s e  you of  my 
p r e l i m i n a r y  c o n c l u s i o n s  w i t h  r e s p e c t  t o  t h e  Shoal  I s l a n d  c o m p l a i n t ,  and 
t o  a d v i s e  you o f  t h e  recommendations I was c o n s i d e r i n g .  Tha t  l e t t e r  a l s o  
provided you w i t h  a n  o p p o r t u n i t y  t o  make r e p r e s e n t a t i o n s  on  any of t h e  
i s s u e s  I had r a i s e d .  Your October  1 8 ,  1983 response  a d d r e s s e d  o n l y  t h e  
applicability of S e c t i o n  87 of t h e  F o r e s t  Act t o  t h e  Shoal  I s l a n d  
s i t u a t i o n .  You i n d i c a t e d  t h a t  t h e  M i n i s t r y  o f  A t t o r n e y  Genera l  had 
adv i sed  you t h a t  S e c t i o n  87 was in tended  t o  c o v e r  a  s i t u a t i o n  i n  which 
l o g s  were p r o c e s s e d  o r  e x p o r t e d  w i t h o u t  be ing  s c a l e d ,  and n o t  t o  c o v e r  a  
s i t u a t i o n  i n  which l o g s  were missed d u r i n g  t h e  s c a l i n g  p r o c e s s .  The 
b l i n i s t r y  of  A t t o r n e y  G e n e r a l ' s  c o n c l u s i o n  was t h a t  t h e  P l i n i s t r y  c o u l d  n o t  
send a  f u r t h e r  accoun t  t o  BCFP pursuan t  t o  S e c t i o n  87 and on t h a t  b a s i s  
y o u  dec ided  t o  t a k e  no f u r t h e r  a c t i o n  on  t h e  m a t t e r .  

I c o n s i d e r e d  your  comments and dec ided  t o  s e e k  f u r t h e r  l e g a l  a d v i c e  from 
a  s o u r c e  o u t s i d e  my o f f i c e .  I c o n t a c t e d  )1r. Richard  Campbell ,  Esq. ,  who 
c o n f i n e s  h i s  p r a c t i c e  t o  f o r e s t r y  law, and r e q u e s t e d  t h a t  he p r o v i d e  me 
wi th  a  l e g a l  o p i n i o n  on  a  number o f  i s s u e s  r e l a t e d  t o  t h e  a p p l i c a b i l i t y  
of S e c t i o n  87.  I have now r e c e i v e d  h i s  o p i n i o n  and a t t a c h  i t  f o r  y o u r  
i n f o r m a t i o n .  You w i l l  n o t e  t h a t  Mr. Canpbe l l  has  concluded i n  p a r t  t h a t :  

"The r e g i o n a l  manager may, i f  he wishes ,  invoke S e c t i o n  87 of t h e  
F o r e s t  Act t o  e s t i m a t e  t h e  volumes o f  unsca led  l o g s .  He i s  n o t  
p reven ted  from d o i n g  s o  by r e a s o n  o n l y  t h a t  t h e  l o g s  went th rough  
t h e  " s c a l i n g  p r o c e s s "  o r  t h a t  stumpage and r o y a l t y  a c c o u n t s  were 
i s sued  i n  r e s p e c t  of s c a l e d  l o g s  t h a t  were d e l i v e r e d  a t  t h e  same 
t ime ."  



I n  s h o r t ,  S e c t i o n  87 d o e s  c o n s t i t u t e  a remedy, and  d o e s  n o t  p r e v e n t  you 
from t a k i n g  a c t i o n  t o  c o r r e c t  t h e  problem c r e a t e d  a t  Shoa l  I s l a n d .  

I have  now f i n a l i z e d  my c o n c l u s i o n s ,  and you  w i l l  f i n d  t h e  c o m p l e t e  
r e p o r t  of m y . i n v e s t i g a t i o n  a t t a c h e d .  I n  summary my f i n d i n g s  are as 
f o l l o w s  : 

The M i n i s t r y  o f  F o r e s t s  e s t a b l i s h e d  t h e  s c a l i n g  p r o c e d u r e s  a t  BCFP 's 
d r y  l a n d  s o r t  a t  S h o a l  I s l a n d ,  and  M i n i s t r y  s c a l e r s  were  r e s p o n s i b l e  
f o r  t h e  s c a l i n g  o f  Crown t i m b e r  a t  t h e  s i t e .  

The s c a l i n g  p r o c e d u r e s  were  d e f i c i e n t  i n  a number of  ways, and  as a 
r e s u l t ,  d u r i n g  a 3  112  y e a r  p e r i o d ,  a volume o f  Crown t i m b e r  was 
p r o c e s s e d  t h r o u g h  t h e  d r y  l a n d  s o r t  w i t h o u t  b e i n g  s c a l e d .  

The M i n i s t r y  s c a l e  formed t h e  b a s i s  o n  which s tumpage  was c h a r g e d ,  
and  on  which  c o n t r a c t o r s  were  p a i d  f o r  t h e i r  l o g g i n g .  However, t h e  
P r o v i n c e  was n o t  p a i d  s tumpage  o n  t h e  u n s c a l e d  volume o f  Crown 
t i m b e r ,  and  t h e  c o n t r a c t o r s  were n o t  p a i d  f o r  l o g g i n g  i t  - a l t h o u g h  
BCFP d i d  b e n e f i t  f rom t h e  u s e  o f  t h e  t i m b e r .  

Because o f  t h e  M i n i s t r y  o f  F o r e s t s '  d e f i c i e n t  s c a l i n g ,  b o t h  t h e  
P r o v i n c e  and t h e  c o n t r a c t o r s  have s u f f e r e d .  The c o n t r a c t o r s  h a v e  
e s t i m a t e d  t h a t  226,064 c u b i c  m e t r e s  o f  t i m b e r  t h e y  h a r v e s t e d  and  
d e l i v e r e d  t o  S h o a l  I s l a n d  was u n s c a l e d ,  a n d  t h a t  as  a r e s u l t ,  t h e y  
have  been  u n d e r p a i d  f rom $4,521,280 t o  $6 ,329,792.  The u n p a i d  
s tumpage  o n  t h i s  volume ( a t  $6 - $9 p e r  c u b i c  m e t r e )  r a n g e s  f rom 
$1,356,384 t o  $2 ,034,576;  and t h i s  amount d o u b l e s  i f  BCFP employees  
( i n d e p e n d e n t  o f  t h e  c o n t r a c t o r s )  h a r v e s t e d  and d e l i v e r e d  a n  
e q u i v a l e n t  volume o f  Crown t i m b e r  t o  S h o a l  I s l a n d .  

S e c t i o n  8 7  o f  t h e  F o r e s t  Act  a p p l i e s  t o  s i t u a t i o n s  i n  which  t i m b e r  
was p r o c e s s e d  o r  e x p o r t e d  w i t h o u t  b e i n g  s c a l e d .  I n  s u c h  s i t u a t i o n s  
t h e  E l i n i s t r y  i s  t o  e s t i m a t e  t h e  volume o f  u n s c a l e d  t i m b e r ,  a p p l y  t h e  
a p p r o p r i a t e  s tumpage  rates,  and i n v o i c e  t h e  l i c e n s e e  o n  t h e  b a s i s  of 
t h a t  estimate. S e c t i o n  87  i s  a n  a p p r o p r i a t e  remedy f o r  t i m b e r  
p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  a f t e r  J a n u a r y  1, 1979.  F o r  t i m b e r  
p r o c e s s e d  p r i o r  t o  t h a t  d a t e  a similar p r o c e d u r e  c o u l d  be  u s e d  s i n c e  
t h a t  was, i n  f a c t ,  t h e  M i n i s t r y ' s  p r a c t i c e  p r i o r  t o  t h e  coming i n t o  
f o r c e  o f  t h e  c u r r e n t  F o r e s t  A c t .  

The M i n i s t r y ' s  d e c i s i o n  t o  n o t  a p p l y  S e c t i o n  87 i s  u n j u s t ,  and  
d c t r i n i e n t a l l y  a f f e c t s  b o t h  t h e  P r o v i n c e  a n d  t h e  c o n t r a c t o r s .  The 
M i n i s t r y  s h o u l d  t a k e  immedia te  a c t i o n  t o  c o r r e c t  t h i s  s i t u a t i o n .  



A d d i t i o n a l l y ,  i n  my l a s t  l e t t e r  I p o i n t e d  o u t  t h a t  s imilar s c a l i n g  
p r o c e d u r e s  had b e e n  i n  p l a c e  a t  f i v e  o t h e r  d r y  l a n d  s o r t s ,  and  a p p a r e n t l y  
a r e  s t i l l  i n  e f f e c t  a t  o n e  o f  t h o s e  l o c a t i o n s .  I had r e q u e s t e d  t h a t  you 
p r o v i d e  me w i t h  s p e c i f i c  i n f o r m a t i o n  o n  t h e  volumes  o f  Crown t i m b e r  which  
might  have been  p r o c e s s e d  t h r o u g h  t h o s e  d r y  l a n d  s o r t s  w i t h o u t  f i r s t  
b e i n g  s c a l e d .  You d i d  n o t  r e spond  t o  t h i s  r e q u e s t ,  n o r  t o  my r e q u e s t  f o r  
d a t a  o n  t h e  t o t a l  volume o f  Crown t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  
be tween J u l y ,  1978 and  December, 1981.  P l e a s e  p r o v i d e  t h i s  i n f o r m a t i o n  
i n  y o u r  r e s p o n s e  t o  t h i s  l e t t e r .  

My recommendat ions  w i t h  r e s p e c t  t o  t h e  S h o a l  I s l a n d  c o m p l a i n t  a r e  l i s t e d  
a t  t h e  end  o f  t h e  a t t a c h e d  ' r e p o r t .  These  recommendat ions  a r e  made 
p u r s u a n t  t o  S e c t i o n  22  o f  t h e  Ombudsman A c t .  I would a l s o  r e q u e s t ,  as 
p r o v i d e d  f o r  i n  S e c t i o n  23 o f  t h e  Ombudsman Act  t h a t  you n o t i f y  me by 
J a n u a r y  6 ,  1984  o f  t h e  s t e p s  y o u  i n t e n d  t o  t a k e  t o  g i v e  e f f e c t  t o  my 
recommendat ions .  I c o n s i d e r  t h i s  t o  b e  a  r e a s o n a b l e  p e r i o d  o f  t i m e  f o r  
y o u r  r e s p o n s e  s i n c e  y o u  have had my p r e l i m i n a r y  f i n d i n g s  b e f o r e  you  s i n c e  
September  2 8 ,  1983 ,  and  my f i n a l  r e p o r t  d o e s  n o t  d i f f e r  s u b s t a n t i a l l y  
f rom my p r e l i m i n a r y  f i n d i n g s .  I f  I have  n o t  had a n  a d e q u a t e  r e s p o n s e  b y  
J a n u a r y  6 ,  1984 ,  I w i l l  have  t o  c o n s i d e r  making a  r e p o r t  t o  t h e  
L i e u t e n a n t  Gove rno r  i n  C o u n c i l ,  p u r s u a n t  t o  S e c t i o n  24  o f  t h e  Ombudsman 
Act .  - 

Yours  s i n c e r e l y ,  

, Karl A. Fr iedmann 

/ Ombudsman 

A t t achmen t  

c .c. :  T.M. W a t e r l a n d ,  M i n i s t e r  
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THE COMPLAINT 

I have r e c e i v e d  a  compla in t  a b o u t  t h e  M i n i s t r y  of  F o r e s t s '  s c a l i n g  
p rocedures  a t  Shoa l  I s l a n d .  B r i e f l y ,  t h e  compla in t  i s  t h a t  t h e  M i n i s t r y  
of F o r e s t s  f a i l e d  i n  i t s  d u t y  t o  p r o p e r l y  s c a l e  Crown t i m b e r ,  and t h a t  
t h i s  f a i l u r e  h a s  had two i m p o r t a n t  and n e g a t i v e  consequences:  

- t h e  c o n t r a c t o r s  who logged t h e  t i m b e r  were s i g n i f i c a n t l y  underpa id  

f o r  t h e i r  e f f o r t s ;  

- t h e  M i n i s t r y  d i d  n o t  c o l l e c t  a  s i g n i f i c a n t  amount of money i n  

stumpage f e e s  owed t o  t h e  Prov ince  f o r  t h e  use  of  Crown t imber .  

The compla in t  was brought  t o  me by c o n t r a c t o r s  who worked under  c o n t r a c t  
f o r  B.C. F o r e s t  P r o d u c t s  Ltd .  (BCFP) d u r i n g  t h e  1978-1981 p e r i o d ,  l o g g i n g  
Crown t i m b e r  which was brought i n t o  BCFP's d r y  l a n d  s o r t  a t  Shoa l  
I s l a n d :  T r a e r  and Mahood C o n t r a c t i n g  L td . ,  Kyuquot Logging Ltd . ,  John 
Reid ( f o r  Quatam Logging and J .R .B .  C o n t r a c t o r s ) ,  G.W. Cox and Sons  
Logging Ltd. ,  and Dougan Logging Ltd.  

The Crown t i m b e r  which t h e y  logged f o r  BCFP was t a k e n  t o  t h e  d r y  l a n d  
s o r t  a t  Shoa l  I s l a n d ,  where i t  was s c a l e d  by M i n i s t r y  of  F o r e s t s  
s c a l e r s .  The s c a l e  produced by t h e  M i n i s t r y  o f  F o r e s t s  s c a l e r s  s e r v e d  a s  
t h e  b a s i s  f o r  d e t e r m i n i n g  t h e  amount of  stumpage o r  r o y a l t y  f e e s  owed t o  
t h e  P r o v i n c e  by BCFP f o r  t h e  logg ing  o f  Crown t imber .  Also ,  under  t h e  
terms of  t h e  c o n t r a c t  between BCFP and t h e  c o n t r a c t o r s ,  t h e  s c a l e  s e r v e d  
a s  t h e  b a s i s  upon which BCFP p a i d  e a c h  c o n t r a c t o r  f o r  h i s  l o g g i n g  
o p e r a t  i o n s .  

By comparing t h e  s c a l e  r e s u l t s  of t r u c k  l o a d s  of  t i m b e r  d e l i v e r e d  t o  t h e  
Shoa l  I s l a n d  d r y  l a n d  s o r t  w i t h  t h e  s c a l e  r e s u l t s  of e a r l i e r  d e l i v e r i e s ,  
t h e  c o n t r a c t o r s  came t o  t h e  c o n c l u s i o n  t h a t  a  p r o p o r t i o n  of t h e  t i m b e r  
which t h e y  had logged and d e l i v e r e d  t o  t h e  d r y  l a n d  s o r t  had n o t  been 
s c a l e d .  The c o n t r a c t o r s  e n l i s t e d  t h e  a s s i s t a n c e  of  a  p r o f e s s i o n a l  
f o r e s t e r ,  T.M. Thomson t d  h e l p  them p r e p a r e  a n  e s t i m a t e  of t h e  e x t e n t  of  
t h e  u n d e r s c a l e .  



Thomson e s t i m a t e d  t h a t  M i n i s t r y  o f  F o r e s t s  s c a l e r s  had f a i l e d  t o  scale 
226 064 c u b i c  m e t r e s  o f  t h e  Crown t i m b e r  which  t h e  s i x  c o n t r a c t o r s  had 
h a r v e s t e d  and d e l i v e r e d  d u r i n g  a t h r e e  and a h a l f  y e a r  p e r i o d .  Using  a  
c o n t r a c t  r a t e  r a n g i n g  from $20.00 t o  $28.00 p e r  c u b i c  metre, t h i s  would 
mean t h a t  t h e  c o n t r a c t o r s  were u n d e r p a i d  a t o t a l  amount r a n g i n g  f r o m  
$4,521,280.00  t o  $6,329,792.00.  

I f  M i n i s t r y  s c a l e r s  f a i l e d  t o  s c a l e  t h i s  volume of  Crown t i m b e r ,  t h e  
M i n i s t r y  a l s o  f a i l e d  t o  c o l l e c t  t h e  s tumpage  which s h o u l d  have  been 
c h a r g e d  BCFP f o r  t h e  u s e  o f  Crown t i m b e r .  Using  a stumpage rate r a n g i n g  
from $6.00 t o  $9 .00  p e r  c u b i c  metre, t h i s  would mean t h a t  t h e  M i n i s t r y  
had f a i l e d  t o  c o l l e c t  be tween $1,356,384.00 a n d  $2,034,576 .OO i n  s tumpage  
on t i m b e r  which  t h e  c o n t r a c t o r s  d e l i v e r e d  t o  S h o a l  I s l a n d ,  b u t  which  was 
n o t  s c a l e d .  

Moreover,  t h e  amount o f  u n c o l l e c t e d  s tumpage  c o u l d  be s i g n i f i c a n t l y  
h i g h e r .  The c o m p l a i n a n t s  have s t a t e d  t h a t  t h e y  logged  a b o u t  h a l f  o f  t h e  
Crown t i m b e r  b r o u g h t  i n t o  S h o a l  I s l a n d ,  w i t h  t h e  r ema inde r  b e i n g  l o g g e d  
by BCFP. S i n c e  t h e  same s c a l i n g  p r o c e d u r e s  were  a p p l i e d ,  one  c o u l d  
e x p e c t  t h a t  a s i m i l a r  volume o f  t i m b e r  h a r v e s t e d  by BCFP employees  was 
a l s o  l e f t  u n s c a l e d ,  and t h u s  t h e  above  est imate o f  u n c o l l e c t e d  s tumpage  
a t  S h o a l  I s l a n d  would d o u b l e .  

A d d i t i o n a l l y ,  d u r i n g  t h e  c o u r s e  o f  my i n v e s t i g a t i o n ,  I became aware  t h a t  
t h e r e  are o t h e r  d r y  l a n d  s o r t s  where a  s c a l i n g  p r o c e d u r e  similar t o  t h a t  
u s e d  a t  S h o a l  I s l a n d  i s  o r  was i n  e f f e c t .  I u n d e r s t a n d  t h a t  t h e r e  are 
f i v e  o t h e r  s u c h  l o c a t i o n s  and  t h a t  t h e  s c a l i n g  p r o c e d u r e s  a t  f o u r  o f  
t h e s e  l o c a t t o n s  were s u b s e q u e n t l y  changed;  however,  i n  t h e  case o f  t h e  
Eve R i v e r  d r y  l a n d  s o r t  t h e  p r o c e d u r e  r e m a i n s  t h e  same. A l though  I have  
r e q u e s t e d  comments f rom t h e  M i n i s t r y  o n  t h e  volume o f  t i m b e r  which  m i g h t  
have been  p r o c e s s e d  t h r o u g h  t h e s e  d r y  l a n d  s o r t s  w i t h o u t  f i r s t  b e i n g  
s c a l e d ,  I have r e c e i v e d  no r e s p o n s e ,  and  a t  p r e s e n t  I a m  u n a b l e  t o  
e s t i m a t e  t h e  a d d i t i o n a l  u n c o l l e c t e d  s tumpage  wh ich  t h i s  might  r e p r e s e n t .  



BACKGROUND 

The r e l e v a n t  e v e n t s  l e a d i n g  up t o  t h i s  compla in t  a r e  a s  f o l l o w s :  

1. I n  J u l y ,  1978, BCFP commenced o p e r a t i o n  of a  d r y  l a n d  s o r t  a t  Shoa l  
I s l a n d .  The l o g s  brought i n t o  t h e  d r y  l a n d  s o r t  were Crown t i m b e r  
h a r v e s t e d  from v a r i o u s  l o c a t i o n s  w i t h i n  BCFP's l i c e n c e  a r e a s .  The 
l o g s  were towed t o  t h e  i s l a n d  by w a t e r ,  and were t o  be s c a l e d  by 
M i n i s t r y  of  F o r e s t s  s c a l e r s .  The s c a l i n g  and t h e  s o r t i n g  of  t h e  
l o g s  were i n t e g r a t e d  i n t o  t h e  same p r o c e s s  through t h e  f o l l o w i n g  
s t e p s :  

a )  Bundles  o f  l o g s  were brought  o u t  of t h e  w a t e r ,  t h e  s t r a p s  
removed, and t h e  l o g s  s p r e a d  o u t  l o o s e l y  i n  rows 250-300 f e e t  
i n  l e n g t h .  

b )  A BCFP employee would g r a d e  t h e  l o g s ,  marking them w i t h  p a i n t  
t o  i n d i c a t e  t h e  s o r t s  i n t o  which t h e  l o g s  would e v e n t u a l l y  be 
p u t .  There  were a b o u t  20 d i f f e r e n t  s o r t  c o d e s  ( f i r  sawlog,  
c e d a r  s h i n g l e ,  e t c . )  

c )  F o u r  o r  f i v e  M i n i s t r y  s c a l e r s  t h e n  walked around t h e  row o f  
l o g s  t o  do t h e  s c a l i n g .  Each s c a l e r  was r e s p o n s i b l e  f o r  
s c a l i n g  a  number o f  d i f f e r e n t  s o r t s ,  and had a  d i f f e r e n t  
t a l l y  f o r  e a c h  s o r t .  ( F o r  example,  i f  s c a l e r  A was t o  s c a l e  
t i m b e r  marked f o r  f i r  sawlogs ,  c e d a r  s h i n g l e s ,  l a r g e  c y p r e s s  
and p i n e  sawlogs ,  he would have f o u r  t a l l i e s ,  one f o r  e a c h  
s o r t ) .  

d )  The s c a l e r  was t o  r e c o r d  t h e  volume o f  a l l  of t h e  l o g s  i n  
e a c h  of h i s  l o g  s o r t s  on t h e  a p p r o p r i a t e  t a l l y .  T a l l y  s h e e t s  
remained open u n t i l  comple te ,  s o  t h a t  l o g s  from a  number o f  
d i f f e r e n t  b u n d l e s  cou ld  be i n c l u d e d  on  one t a l l y  s h e e t .  

2 .  Kyuquot Logging L t d .  had been logg ing  f o r  BCFP f o r  a  number o f  
y e a r s  b e f o r e  t h e  Shoa l  I s l a n d  d r y  l a n d  s o r t  was p u t  i n t o  
o p e r a t i o n .  However, a f t e r  2-1/2 y e a r s  a t  S h o a l  I s l a n d ,  Kyuquot 
found t h a t  i t s  c o n t r a c t  r a t e s  w i t h  BCFP were no l o n g e r  s u f f i c i e n t  
t o  p r o v i d e  a n  a d e q u a t e  l e v e l  o f  f i n a n c i a l  r e t u r n .  Kyuquot was 
u n a b l e  t o  n e g o t i a t e  a n o t h e r  m u t u a l l y  s a t i s f a c t o r y  r a t e  w i t h  BCFP, 
and l o s t  t h e  c o n t r a c t .  The c o n t r a c t  was i n s t e a d  awarded t o  T r a e r  
and Nahood a t  t h e  beg inn ing  of  1981. 



3 .  T r a e r  a n d  Mahood r e c e i v e d  t h e i r  f i r s t  s c a l e  r e t u r n s  i n  A p r i l ,  
1981 .  U s i n g  t r u c k  l o a d  a v e r a g e s  from p a s t  e x p e r i e n c e ,  T r a e r  a n d  
Mahood h a d  c a l c u l a t e d  t h e  vo lume o f  wood w h i c h  t h e y  had  l o g g e d  a n d  
removed f o r  BCFP. However ,  t h e  s c a l e  v o l u m e s  p r o v i d e d  by t h e  
M i n i s t r y  o f  F o r e s t s  were 102-122 b e l o w  t h e  v o l u m e s  c a l c u l a t e d  by  
T r a e r  a n d  Mahood. 

4 .  T r a e r  a n d  Mahood h i r e d  a n  i n d e p e n d e n t  s c a l e r ,  S h a d f o r t h ,  t o  
d e t e r m i n e  t h e  e x t e n t  a n d  c a u s e  o f  t h e  s c a l i n g  d i s c r e p a n c y  a t  S h o a l  
I s l a n d .  S h a d f o r t h  s p e n t  two w e e k s  o n  t h i s  p r o j e c t  d u r i n g  May, J u n e  
and J u l y ,  1 9 8 1 ,  w i t h o u t  o f f i c i a l  p e r m i s s i o n  from BCFP. D u r i n g  t h a t  
time S h a d f o r t h  s c a l e d  37 l o a d  b u n d l e s  o f  l o g s  w h i c h  had  b e e n  
h a r v e s t e d  by T r a e r  a n d  Mahood, a n d  c o n f i r m e d  t h a t  t h e  l o a d  b u n d l e s  
f o r  s m a l l  a n d  l a r g e  t r u c k s  w e r e  v e r y  s i m i l a r  t o  t h e  t r u c k  l o a d  
a v e r a g e s  a t t a i n e d  by T r a e r  a n d  Mahood i n  p r e v i o u s  y e a r s .  A t  t h i s  
p o i n t  t h e  M i n i s t r y  s c a l e r s  d i d  n o t  know t h e i r  w o r k  was  b e i n g  
c h e c k e d ,  a n d  t h e  s c a l e  v o l u m e s  p r o d u c e d  by t h e  M i n i s t r y  s c a l e r s  
w e r e  a b o u t  11% l o w e r  t h a n  t h e  v o l u m e s  c a l c u l a t e d  by S h a d f o r t h .  
However ,  t h e  p r o j e c t  was d i s c o n t i n u e d  when BCFP l e a r n e d  o f  i t  a n d  
o b j e c t e d  t o  i t .  

5 .  T r a e r  a n d  Mahood a d v i s e d  BCFP o f  t h e  r e s u l t s  o f  S h a d f o r t h ' s  w o r k  
a n d  o f  t h e i r  e s t i m a t e  t h a t  10% t o  1 2 %  o f  t h e  t i m b e r  w h i c h  t h e y  h a d  
h a r v e s t e d  had  n o t  b e e n  s c a l e d  by t h e  M i n i s t r y  s c a l e r s .  BCFP t h e n  
a g r e e d  t o  j o i n  T r a e r  a n d  Mahood i n  a  f u r t h e r  e x a m i n a t i o n  o f  t h e  
a c c u r a c y  o f  t h e  s c a l i n g .  

6 .  B e t w e e n  S e p t e m b e r  1st a n d  4 t h .  1 9 8 1 ,  two  i n d e p e n d e n t  s c a l e r s  
( S h a d f o r t h  r e p r e s e n t i n g  T r a e r  a n d  Mahood, a n d  Woodrow r e p r e s e n t i n g  
BCFP) c h e c k e d  t h e  w o r k  o f  t h e  M i n i s t r y  o f  F o r e s t s  s c a l e r s .  T h e  
M i n i s t r y  s c a l e r s  w e r e  now a w a r e  t h a t  t h e i r  work was b e i n g  c h e c k e d ,  
a n d  c e r t a i n  p r o c e d u r a l  c h a n g e s  w e r e  i m p l e m e n t e d  t o  f a c i l i t a t e  t h e  
c h e c k .  The r e s u l t s  w e r e  as  f o l l o w s :  

S h a d f o r t h  
Woodrow 
M i n i s  t r y  

P i e c e s  Vo lume 

T h i s  i n d i c a t e d  t h a t  t h e  M i n i s t r y  s c a l e r s  h a d  s t i l l  m i s s e d  b e t w e e n  
5 %  a n d  6% o f  t h e  l o g s  i n  t h e  t h r e e  booms t h a t  w e r e  e x a m i n e d .  



7. BCFP pro.vided t h i s  i n f o r m a t i o n  t o  t h e  M i n i s t r y  o f  F o r e s t s  and a  
d e c i s i o n  was made t o  conduc t  a  M i n i s t r y  check s c a l e .  T h i s  check 
s c a l e  was conduc ted  between September 21-25, 1981, and i n v o l v e d  
f i v e  M i n i s t r y  check s c a l e r s  check ing  f i v e  M i n i s t r y  s c a l e r s .  A s  
w e l l ,  S h a d f o r t h  conducted a  s c a l e  o n  b e h a l f  o f  T r a e r  and Mahood, 
and a  BCFP employee d i d  a  p i e c e  c o u n t  o f  t h e  l o g s .  The r e s u l t s  
were a s  f o l l o w s :  

P i e c e s  Volume 

Shadf o r t h  
BCFP 
M i n i s t r y  
M i n i s t r y  check 

It appeared  from t h e s e  r e s u l t s  t h a t  t h e  M i n i s t r y  s c a l e r s  had missed 
a b o u t  3% t o  4% of t h e  l o g s  ( u s i n g  S h a d f o r t h  o r  BCFP f o r  
compar ison) .  Again, a s  i n  t h e  above c a s e ,  t h e  M i n i s t r y  s c a l e r s  
knew they  were be ing  checked.  

8. From t h e s e  r e s u l t s ,  t h e  M i n i s t r y  concluded t h a t  t h e  s c a l i n g  
p rocedures  appeared  t o  be f a u l t y .  The S u p e r i n t e n d e n t  of  S c a l i n g  
f o r  t h e  Vancouver Region s t a t e d :  

"The r e s u l t s  of  t h i s  c h e c k s c a l e  i n d i c a t e d  t o  u s  t h a t  v e r y  l i k e l y  
we had a  s c a l i n g  p rocedure  problem and n o t  a  problem i n  s c a l i n g  
by i n d i v i d u a l  F o r e s t  S e r v i c e  s c a l e r s .  It i s  most i m p o r t a n t  t o  
remember a t  t h i s  t ime  t h a t  t h e  o r i g i n a l  s c a l e r s  knew t h e y  were - 
b e i n g  checksca led  and c e r t a i n l y  were do ing  t h e i r  b e s t  t o  do  a n  
a c c u r a t e  s c a l i n g  job." 

9. Between Oc tober  5 t h  and 9 t h ,  1981,  t h e  M i n i s t r y  conduc ted  s t i l l  
a n o t h e r  check,  t h i s  t ime  w i t h o u t  t h e  involvement  of  p r i v a t e  
s c a l e r s .  The a c t u a l  number o f  l o g s  was de te rmined  i n d e p e n d e n t l y  
and k e p t  c o n f i d e n t i a l  u n t i l  t h e  s c a l i n g  was completed.  The r e s u l t s  
of  t h i s  check a r e  a s  f o l l o w s :  

P i e c e s  Volume 

M i n i s t r y  9117 
M i n i s t r y  Check 9122 
M i n i s t r y  O f f i c i a l  Counter  9321 



A s  i n  t h e  above  case, t h e  M i n i s t r y  s c a l e r s  knew t h e y  were b e i n g  
checked .  A l s o  a s  i n  t h e  above  case, t h e  M i n i s t r y  s c a l e r s  and  c h e c k  
s c a l e r s  p roduced  v e r y  s i m i l a r  r e s u l t s ,  b u t  b o t h  had m i s s e d  a b o u t  2% 
o f  t h e  l o g s ,  as  c a l c u l a t e d  by t h e  o f f i c i a l  c o u n t .  

10.  Through n e g o t i a t i o n s  w i t h  BCFP, many o f  t h e  c o n t r a c t o r s  o b t a i n e d  a 
r a t e  a d j u s t m e n t  t o  t h e i r  c o n t r a c t s  i n  Oc tobe r  1981 ,  i n c r e a s i n g  t h e  
r a t e  t h e y  were p a i d  f o r  e a c h  c u b i c  m e t r e  o f  t i m b e r  d e l i v e r e d  d u r i n g  
1982. The re  d o e s  n o t  a p p e a r  t o  be a n  e x p l i c i t  s t a t e m e n t  o f  t h e  
r e a s o n  f o r  t h e  rate a d j u s t m e n t ,  and  t h e  change  a p p l i e d  o n l y  t o  
t i m b e r  d e l i v e r e d  d u r i n g  1981. Most o f  t h e  c o n t r a c t o r s  a l s o  s i g n e d  
a w a i v e r  a g r e e i n g  n o t  t o  b r i n g  a n y  f u r t h e r  a c t i o n s  a g a i n s t  BCFP f o r  
c o m p e n s a t i o n  f o r  l o g s  d e l i v e r e d  t o  BCFP. T h i s  r a t e  a d j u s t m e n t  
r e s u l t e d  i n  c a s h  amounts  b e i n g  p a i d  by BCFP t o  many o f  t h e  
c o n t r a c t o r s .  

11. I n  December 1981,  t h e  M i n i s t r y  i s s u e d  t o  BCFP f o u r  s c a l e  and  
r o y a l t y  i n v o i c e s  f o r  "check  s c a l e  a d j u s t m e n t s " .  These  i n v o i c e s  
were d e r i v e d  f rom t h e  t h r e e  c h e c k s  made i n  September  and  O c t o b e r ,  
1981,  and  i n c l u d e d  t h e  f o l l o w i n g  i n c r e a s e s :  

P i e c e s  Volume Stumpage o r  R o y a l t y  

( f o r  S e p t  . l -4 )  383 501.8  m3 $1,604.88 
( f o r  S e p t  .21-25) 288 362.6 m3 $1 ,249.81  
( f o r  Oc t .5-9) 2  04 282.9 m3 $ 571.55 
T o t a l s  875 1 147 .3  m3 $3,426.24 

The a d j u s t m e n t s  t o  t h e  p i e c e  c o u n t s  were o b t a i n e d  by compar ing  t h e  
M i n i s t r y  c o u n t  w i t h  S h a d f o r t h ' s  i n  t h e  f i r s t  two cases, and w i t h  
t h e  M i n i s t r y ' s  o f f i c i a l  c o u n t  i n  t h e  t h i r d  c a s e .  The volume 
a d j u s t m e n t s  were  n o t  o b t a i n e d  i n  t h e  same manner,  b u t  i n s t e a d  were  
d e r i v e d  by m u l t i p l y i n g  t h e  p i e c e  c o u n t  by M i n i s t r y  f i g u r e s  f o r  
a v e r a g e  l o g  volumes.  It  s h o u l d  be n o t e d  t h a t  no  M i n i s t r y  c h e c k  
s c a l e r  was  i n v o l v e d  i n  t h e  Sep tember  1-4 check ,  and  t h a t  t h e  
M i n i s t r y  u s e d  S h a d f o r t h ' s  c o u n t  as t h e  b a s i s  f o r  t h e  a d j u s t m e n t s  
f o r  b o t h  t h e  September  1-4 and t h e  September  21-25 c h e c k s .  

12.  I n  J a n u a r y  1982 new s c a l i n g  p r o c e d u r e s  were implemented  a t  S h o a l  
I s l a n d  t o  improve t h e  s c a l i n g  a c c u r a c y  and t o  i n c r e a s e  t h e  
c h e c k a b i l i t y  o f  t h e  s c a l i n g .  



13. However, many o f  t h e  c o n t r a c t o r s  d i d  n o t  f e e l  t h a t  t h e  change i n  
t h e  s c a l i n g  p r o c e d u r e s ,  t h e  supplementary  i n v o i c e s ,  and BCFP ' s r a t e  
a d j u s t m e n t  a d e q u a t e l y  compensated e i t h e r  t h e  c o n t r a c t o r s  o r  t h e  
Prov ince  f o r  t h e  l o g s  which had been missed.  A f t e r  a  number of 
d i s c u s s i o n s ,  two of  t h e  c o n t r a c t o r s  w r o t e  t o  t h e  M i n i s t r y  o n  March 
7, 1983 r e q u e s t i n g  a n  i n v e s t i g a t i o n  o f  t h e  problem a t  Shoa l  I s l a n d  
w i t h  a  v iew t o  i s s u i n g  supplementary  stumpage i n v o i c e s  under  
S e c t i o n  87  of t h e  F o r e s t  Act.  

14 .  The M i n i s t e r  o f  F o r e s t s  r e q u e s t e d  t h a t  h i s  s t a f f  u n d e r t a k e  a  
thorough i n v e s t i g a t i o n  of  t h e  m a t t e r .  The c o n t r a c t o r s  r e t a i n e d  t h e  
s e r v i c e s  of a  f o r e s t r y  c o n s u l t a n t ,  T.M. Thomson, t o  a s s i s t  them i n  
d e v e l o p i n g  a n  e s t i m a t e  o f  t h e  l e v e l  o f  t h e  u n d e r s c a l e  f o r  e a c h  of 
t h e  s i x  c o n t r a c t o r s  who had brought  l o g s  i n t o  t h e  d r y  l a n d  s o r t  
d u r i n g  t h e  1978-1981 p e r i o d .  Thomson's r e p o r t  was then  made 
a v a i l a b l e  t o  t h e  M i n i s t r y .  M i n i s t r y  s t a f f  reviewed t h e  Thomson 
r e p o r t ,  d i s c u s s e d  t h e  m a t t e r  w i t h  t h e  c o n t r a c t o r s ,  and i n t e r v i e w e d  
s c a l e r s .  The M i n i s t r y  a l s o  r e q u e s t e d  i n f o r m a t i o n  from BCFP, b u t  
BCFY d i d  n o t  p rov ide  t h e  i n f o r m a t i o n .  

15.  M i n i s t r y  o f  F o r e s t s  s t a f f  completed t h e i r  s t u d y  i n  May, 1983.  The 
Deputy M i n i s t e r ' s  May 19 ,  1983 memorandum t o  t h e  M i n i s t e r  of 
F o r e s t s  s p e l l e d  o u t  t h e  o p t i o n s  which appeared  a v a i l a b l e  t o  t h e  
M i n i s t r y ,  and made a recommendation o n  t h o s e  o p t i o n s :  

"Two o p t i o n s  a r e  now open t o  t h e  M i n i s t r y .  The f i r s t  o p t i o n  
i s  t o  a c c e p t  t h a t  c e r t a i n  volumes have n o t  been i n v o i c e d  and 
t o  i n v o i c e  B r i t i s h  Columbia F o r e s t  P r o d u c t s  Ltd .  f o r  t h e  
volume n o t  s c a l e d .  The second o p t i o n  i s  t o  t a k e  no a c t i o n  on  
t h e  b a s i s  t h a t  we do  n o t  know what volume, i f  any ,  p a s s e d  
t h r o u g h  Shoa l  I s l a n d  unsca led .  

I f  t h e  M i n i s t r y  i s  t o  t a k e  a c t i o n  under  t h e  f i r s t  o p t i o n  a 
r e a s o n a b l y  a c c u r a t e  e s t i m a t e  of t h e  unsca led  volume must be 
made. The t e s t i m o n y  of w i t n e s s e s  under  o a t h  i s  n o t  p o s s i b l e  
t o  e l i m i n a t e  a r e a s  of doub t .  A minimal volume of 8 5  000 m3 
would be i n v o i c e d  w i t h  stumpage c h a r g e s  of  a b o u t  $500,000. 
The c o n t r a c t ' o r s  a r e  a s k i n g  t h a t  226 064 m3 be i n v o i c e d  w i t h  
stumpage c h a r g e s  of  a b o u t  $1,500,000.  Company p e r s o n n e l  have 
a l r e a d y  s t a t e d  t h a t  a d d i t i o n a l  payments w i l l  n o t  be  made 
u n l e s s  o r d e r e d  by a  c o u r t  and t h e r e  i s  doubt  t h a t  a  c o u r t  
would s u p p o r t  such  a c t i o n  by t h e  M i n i s t r y  because of  t h e  
c i r c u m s t a n t i a l  n a t u r e  of  t h e  ev idence .  



I f  t h e  M i n i s t r y  t a k e s  no  a c t i o n  t h e n  t h e  c o n t r a c t o r s  may g o  
t o  c o u r t ,  o r  a s k  t h e  Ombudsman t o  i n t e r c e d e  o n  t h e i r  b e h a l f .  
I n  e i t h e r  e v e n t  t h e  i n v e s t i g a t o r  would have  powers  t o  o b t a i n  
e v i d e n c e  u n d e r  o a t h  and  o r d e r  t h a t  documents  be  produced .  

Recommendation: 

T h a t  t h e  c o n t r a c t o r s  be  a d v i s e d  t h a t  t h e  M i n i s t r y  c a n n o t  
d e t e r m i n e  what  vo lumes ,  i f  a n y ,  p a s s e d  t h r o u g h  S h o a l  I s l a n d  
u n s c a l e d  ." 

1 6 .  On Augus t  2 ,  1983,  t h e  M i n i s t e r  o f  F o r e s t s  w r o t e  t o  t h e  two 
c o n t r a c t o r s  who had r e q u e s t e d  t h a t  S e c t i o n  87  o f  t h e  F o r e s t  Act  b e  
a p p l i e d .  The M i n i s t e r  a d v i s e d  t h a t  he  was u n a b l e  t o  f i n d  a n y  b a s i s  
upon wh ich  t o  change  t h e  e s t i m a t e s  d e t e r m i n e d  by t h e  s c a l e  r e t u r n s  
a l r e a d y  i s s u e d .  He a l s o  s t a t e d  t h a t  h e  had been  a d v i s e d  by t h e  
M i n i s t r y  of  t h e  A t t o r n e y  G e n e r a l  t h a t  S e c t i o n  87 d i d  n o t  a p p l y  t o  
t h e  S h o a l  I s l a n d  s i t u a t i o n  b e c a u s e  a s c a l e  had t a k e n  p l a c e  and  o n l y  
i t s  a c c u r a c y  was b e i n g  q u e s t i o n e d .  

17 .  On Augus t  5,  1983 ,  I w r o t e  t o  t h e  Deputy  M i n i s t e r  o f  F o r e s t s ,  
r e q u e s t i n g  t h a t  he  p r o v i d e  me w i t h  a copy o f  t h e  M i n i s t r y  o f  t h e  
A t t o r n e y  G e n e r a l ' s  l e g a l  o p i n i o n  r e s p e c t i n g  t h e  a p p l i c a t i o n  o f  
S e c t i o n  8 7 .  Mr. Apsey r e s p o n d e d  o n  Augus t  2 9 t h ,  s t a t i n g  t h a t  t h e  
o p i n i o n  was c o n s i d e r e d  p r i v i  l e g e d  and  c o n f i d e n t i a l  i n f o r m a t i o n  
be tween Mr. V a t e r l a n d  and h i s  s o l i c i t o r ,  and  t h a t  i t  was n o t  
p o s s i b l e  t o  p r o v i d e  me w i t h  a copy.  I s u b s e q u e n t l y  p o i n t e d  o u t  
t h a t  Nr. W a t e r l a n d ,  a s  a c l i e n t ,  is q u i t e  f r e e  t o  p r o v i d e  me w i t h  a 
copy  o f  h i s  s o l i c i t o r ' s  o p i n i o n ;  however,  he  c h o s e  n o t  t o  d o  s o ,  
and  u n d e r  t h e s e  c i r c u m s t a n c e s ,  i t  i s  i n c o r r e c t  t o  s t a t e  t h a t  i t  was 
n o t  p o s s i b l e  t o  p r o v i d e  m e  w i t h  a copy.  

18 .  On Sep tember  28 ,  1983 I w r o t e  t o  t h e  Deputy M i n i s t e r  a d v i s i n g  him 
i n  c o n s i d e r a b l e  d e t a i l  o f  my f i n d i n g s  o n  t h e  S h o a l  I s l a n d  
c o m p l a i n t ,  o f  my p r e l i m i n a r y  c o n c l u s i o n s ,  and o f  t h e  
recoinmendat ions  I had u n d e r  c o n s i d e r a t i o n .  T h a t  l e t t e r  was w r i t t e n  
p u r s u a n t  t o  S e c t i o n  1 6  o f  t h e  Ombudsman A c t ,  wh ich  r e q u i r e s  t h a t  
when i t  a p p e a r s  t o '  t h e  Ombudsman t h a t  t h e r e  may be  s u f f i c i e n t  
g r o u n d s  f o r  making  a  r e p o r t  o r  recommendat ion  which  m i g h t  a d v e r s e l y  
a f f e c t  a n  a u t h o r i t y  o r  p e r s o n ,  t h e  Ombudsman mus t  i n f o r m  t h e  p e r s o n  
o r  a u t h o r i t y  o f  t h e  g r o u n d s ,  and  mus t  g i v e  them a n  o p p o r t u n i t y  t o  
make r e p r e s e n t a t i o n s  b e f o r e  f i n a l l y  d e c i d i n g  t h e  m a t t e r .  I a l s o  
p r o v i d e d  BCFP and  t h e  M i n i s t e r  o f  F o r e s t s  w i t h  a copy  o f  my l e t t e r .  



19.  On O c t o b e r  1 3 ,  1983 ,  BCFP re sponded  t o  my le t ter .  The r e s p o n s e  d i d  
n o t  comment on  t h e  s p e c i f i c s  o f  my l e t t e r ,  bu t  i n s t e a d  was 
p r i m a r i l y  c o n c e r n e d  w i t h  t h e  p r i v a c y  o f  BCFP's r e l a t i o n s h i p  w i t h  
i t s  c o n t r a c t o r s ,  and w i t h  t h e  c o n f i d e n t i a l i t y  of  i n f o r m a t i o n  
p e r t a i n i n g  t o  t h a t  r e l a t i o n s h i p .  I n  a d d i t i o n ,  BCFP e x p r e s s e d  t h e  
v i ew t h a t  S e c t i o n  87 o f  t h e  F o r e s t  Act  d i d  n o t  empower t h e  M i n i s t r y  
o f  F o r e s t s  t o  i s s u e  new o r  s u p p l e m e n t a l  i n v o i c e s ,  and  t h a t  i f  t h i s  
a c t i o n  were  a t t e m p t e d ,  BCFP would t a k e  l e g a l  a c t i o n  t o  p r e v e n t  i t .  

20.  On O c t o b e r  18 ,  1983,  t h e  Deputy  M i n i s t e r  o f  F o r e s t s  r e sponded  t o  my 
l e t t e r .  Again ,  t h e  r e s p o n s e  d i d  n o t  comment o n  t h e  s p e c i f i c s  o f  my 
l e t t e r .  I n s t e a d ,  t h e  Deputy  M i n i s t e r  c i t e d  p a r t  o f  t h e  M i n i s t r y  o f  
t h e  A t t o r n e y  G e n e r a l ' s  l e g a l  o p i n i o n  t o  wh ich  I had e a r l i e r  been  
r e f u s e d  a c c e s s .  The g i s t  of  t h e  p a r t i a l  o p i n i o n  was t h a t  t h e  
M i n i s t r y  of  F o r e s t s  c o u l d  n o t  send BCFP a f u r t h e r  i n v o i c e  p u r s u a n t  
t o  S e c t i o n  8 7  o f  t h e  F o r e s t  Act .  I s h o u l d  n o t e  t h a t  my s o l i c i t o r  
h a s  a d v i s e d  me t h a t  one  may n o t  s e l e c t i v e l y  c l a i m  p r i v i l e g e  by 
p r o v i d i n g  p a r t  o f  a l e g a l  o p i n i o n  and r e f u s i n g  a c c e s s  t o  t h e  - 

r ema inde r .  My s o l i c i t o r  h a s  a d v i s e d  t h e  Deputy M i n i s t e r  of  t h i s ,  
and  h a s  r e q u e s t e d  t h e  r ema inde r  o f  t h e  M i n i s t r y  o f  t h e  A t t o r n e y  
G e n e r a l ' s  o p i n i o n .  

21. A f t e r  c o n s i d e r i n g  t h e  comments o f  b o t h  BCFP a n d  t h e  Depu ty  M i n i s t e r  
o f  F o r e s t s ,  I s o u g h t  a d d i t i o n a l  l e g a l  a d v i c e  o n  t h e  a p p l i c a b i l i t y  
o f  S e c t i o n  87  t o  t h e  S h o a l  I s l a n d  s i t u a t i o n .  I c o n t a c t e d  Mr. 
R i c h a r d  Campbel l ,  Esq . ,  who c o n f i n e s  h i s  p r a c t i c e  t o  f o r e s t r y  l aw ,  
and  h e  h a s  a d v i s e d  m e  t h a t  S e c t i o n  87  i s  a p p l i c a b l e  t o  t h e  
d e t e r m i n a t i o n  o f  a n  e s t i m a t e  o f  t h e  volume o f  t i m b e r  s c a l e d  a t  
S h o a l  I s l a n d  a f t e r  J a n u a r y  1, 1979,  when t h e  "new" F o r e s t  Ac t  
became e f f e c t i v e .  I have  a t t a c h e d  a copy o f  M r .  C a m p b e l l ' s  o p i n i o n .  



RELEVANT LEGISLATION AND REGULATIONS 

P a r t  6 o f  t h e  F o r e s t  Act p e r t a i n s  t o  t h e  s c a l i n g  of  t i m b e r ,  and P a r t  7  
p e r t a i n s  t o  t h e  payment of r o y a l t y  o r  stumpage. C e r t a i n  s e c t i o n s  of bo th  
of t h e s e  p a r t s  a r e  r e l e v a n t  t o  t h i s  c a s e .  

From P a r t  6 ,  which d e a l s  w i t h  s c a l i n g ,  I have no ted  t h e  f o l l o w i n g :  

- S e c t i o n  7 3 ( l ) ( b )  r e q u i r e s  t h a t  Crown t i m b e r  be s c a l e d  by a  F o r e s t  
S e r v i c e  s c a l e r ;  

- S e c t i o n  7 4 ( l ) ( a )  r e q u i r e s  t h a t  t i m b e r  be s c a l e d  a c c o r d i n g  t o  
p r e s c r i b e d  p rocedures ;  

- S e c t i o n  7 7 ( 1 )  p r o v i d e s  t h a t :  
"...Where a p e r s o n  who h a s  had a  s c a l e  performed under  
S e c t i o n  73 o r  whose i n t e r e s t  i s  a f f e c t e d  by a  s c a l e  
performed under  S e c t i o n  73 
( a )  i n  a  n o t i c e  s e r v e d  on t h e  r e g i o n a l  manager o b j e c t s  t o  

t h e  s c a l e  r e t u r n  completed f o r  t h e  s c a l e . . .  t h e  
r e g i o n a l  manager s h a l l  have t h e  t i m b e r  s c a l e d  a g a i n  
and a  second s c a l e  r e t u r n  p repared" .  

P a r t  7  d e a l s  w i t h  t h e  payment of  stumpage,  and S e c t i o n  87 i s  r e l e v a n t :  

"Where Crown t i m b e r  on  which r o y a l t y  o r  stumpage i s  payab le  is 
processed ,  s o l d  o r  removed from t h e  Prov ince  w i t h o u t  f i r s t  be ing  
s c a l e d  under  P a r t  6 ,  t h e  amount of  r o y a l t y  o r  stumpage p a y a b l e  
s h a l l  be c a l c u l a t e d  by m u l t i p l y i n g ;  

( a )  t h e  r e g i o n a l  manager ' s  e s t i m a t e  of  t h e  volume of  t i m b e r ;  
by 

( b )  t h e  r a t e  of  r o y a l t y  o r  stumpage ... t h a t  t h e  r e g i o n a l  
manager c o n s i d e r s  would have a p p l i e d  i f  t h e  t imber  had 
been s c a l e d  under  P a r t  6.  

The S c a l i n g  R e g u l a t i o n  (B.C. Reg. 563178) i n c l u d e s  many d e t a i l s  of t h e  
s c a l i n g  requ i rements .  I t  r e q u i r e s  t h a t  t i m b e r  be s c a l e d  a s  soon a s  
p o s s i b l e  a f t e r  i t  i s  c u t ,  and i t  s p e c i f i e s  t h e  s t e p s  t o  be fo l lowed  i n  
s c a l i n g  each  l o g .  For  example,  i t  s t a t e s  t h a t  a  s c a l e r  s h a l l  use  a  s c a l e  
s t i c k  t o  measure t h e  d i a m e t e r  of e a c h  end ,  and s h a l l  r ecord  t h e  r a d i u s  of 
each  end.  S i m i l a r l y ,  t h e  l e n g t h  o f  e a c h  l o g  i s  t o  be measured and 
recorded .  



FIN D I  NGS 

S c a l i n g  D e f i c i e n c i e s :  

Through my i n v e s t i g a t i o n ,  I have de te rmined  t h a t  t h e  M i n i s t r y ' s  s c a l i n g  
p rocedures  a t  Shoa l  I s l a n d  were d e f i c i e n t  i n  s i g n i f i c a n t  a s p e c t s .  Among 
t h e  more i m p o r t a n t  d e f i c i e n c i e s  were t h e  f o l l o w i n g :  

- The incoming bund les  were n o t  s c a l e d  a s  a  u n i t ;  i n s t e a d ,  t h e  

s c a l i n g  was done s i m u l t a n e o u s l y  by s e v e r a l  s c a l e r s  a c c o r d i n g  t o  
ou tgo ing  s o r t .  T h i s  d e c r e a s e d  c o n t r o l  o v e r  t h e  s c a l i n g  t o  such a n  
e x t e n t  t h a t  i t  was l i k e l y  t h a t  l o g s  would be missed.  

- The t a l l i e s  were k e p t  a c c o r d i n g  t o  ou tgo ing  s o r t  a s  w e l l ,  w i t h  t h e  

r e s u l t  t h a t  t a l l i e s  were k e p t  open f o r  v a r y i n g  l e n g t h s  o f  t ime ,  
depending on t h e  volume i n  t h e  d i f f e r e n t  l o g  s o r t s .  T a l l i e s  k e p t  
open f o r  l o n g e r  p e r i o d s  of  t i m e  t ended  t o  become l e s s  l e g i b l e  
because  of wea the r  c o n d i t i o n s  and hand l ing .  

- The s c a l e r s  d i d  n o t  mark e a c h  l o g  t o  i n d i c a t e  t h a t  i t  had been 

s c a l e d ,  a s  r e q u i r e d  by t h e  r e g u l a t i o n s ;  i t  was t h e r e f o r e  i m p o s s i b l e  
t o  know whe ther  any  p a r t i c u l a r  l o g  had been s c a l e d .  

- The o p e r a t i o n  was a  v e r y  f a s t  one ,  and t h e  s c a l i n g  was subsumed 

w i t h i n  t h e  s o r t i n g  procedure .  A s  a  r e s u l t  t h e r e  was c o n s i d e r a b l e  
p r e s s u r e  on t h e  s c a l e r s  t o  complete  t h e i r  work q u i c k l y  s o  t h a t  t h e  
t i m b e r  c o u l d  be p l a c e d  i n  t h e  ou tgo ing  booms. T h i s  i n c r e a s e d  t h e  
p o s s i b i l i t y  t h a t  l o g s  would be missed because  of  t h e  rush ,  o r  even 
because  a  s c a l e r  was l a t e  f o r  work o r  missed  a  s h i f t .  

- The t i m b e r  was t h e n  p laced  i n  d i f f e r e n t  ou tgo ing  booms; t h i s  made 

i t  v i r t u a l l y  i m p o s s i b l e  t o  r eassemble  t h e  o r i g i n a l  bundle  f o r  t h e  
purposes  of e i t h e r  a  check  s c a l e  o r  a  second s c a l e .  

S t a t e m e n t s  made by M i n i s t r y  s t a f f ,  and documents o b t a i n e d  from M i n i s t r y  
f i l e s  i n d i c a t e  t h a t  t h e r e  i s  g e n e r a l  a c c e p t a n c e  and r e c o g n i t i o n  w i t h i n  
t h e  M i n i s t r y  of  t h e  f a c t  t h a t  a  volume of  t imber  passed th rough  Shoa l  
I s l a n d  w i t h o u t  b e i n g  s c a l e d .  For  example,  t h e  memo w r i t t e n  t o  A s s i s t a n t  
Deputy M i n i s t e r  I lacPherson by t h e  S u p e r i n t e n d e n t  of S c a l i n g  i n  November, 
1981 p r o v i d e s  t h e  r e s u l t s  of  t h e  v a r i o u s  check s c a l e s  which had been 
made, and conc ludes :  

"The s c a l i n g  p rocedure  a t  Shoa l  I s l a n d  c o u l d  n o t  c o n t i n u e ,  a s  a 
weakness i n  t h e  sys tem had been proven." 



I n  December, 1981,  t h e  S c a l i n g  P o l i c y  F o r e s t e r  made t h e  f o l l o w i n g  
comments t o  t h e  D i r e c t o r  of t h e  V a l u a t i o n  Branch i n  response  t o  a  
q u e s t i o n  a s  t o  why t h e  F o r e s t  S e r v i c e  s c a l e  was c o n s i s t e n t l y  lower  t h a n  
t h e  p r i v a t e  s c a l e :  

"I b e l i e v e  a  c o n t r i b u t i n g  f a c t o r  t o  t h e  i n a c c u r a c y  of s c a l e  a t  
Shoal  I s l a n d  i s  t h e  complex i ty  of r e c o r d i n g  r e q u i r e d  by t h e  p r e s e n t  
sys tem ... Logs a r e  n o t  be ing  marked a s  s c a l e d  and omiss ion ,  o r  a  
d u p l i c a t i o n  of  s c a l e  i s  p o s s i b l e .  

The f a c t  t h a t  t h e  F o r e s t  S e r v i c e  s c a l e r s  a r e  c o n s i s t e n t l y  low may 
be due t o  sampl ing chance o r  t h e r e  may be some o t h e r  f a c t o r  
i n f l u e n c i n g  t h e  r e s u l t s .  Anything which d i s t r a c t s  a  p e r s o n  c a n  
produce a  s i t u a t i o n  where he c a n n o t  r e c a l l  whether  o r  n o t  he h a s  
s c a l e d  o r  r ecorded  a  l o g .  N e v e r t h e l e s s ,  I would n o t  e x p e c t  t h e  
F o r e s t  S e r v i c e  s c a l e r s  t o  c o n s i s t e n t l y  s c a l e  f ewer  p i e c e s  because  
of i n t e r r u p t i o n s .  There i s  e v i d e n c e  t h a t  t h e  work i s  being done i n  
a  c a s u a l  manner and we shou ld  i d e n t i f y  t h e  c a u s e  and t a k e  
c o r r e c t i v e  a c t i o n . "  

Also ,  when t h e  problem was r a i s e d  w i t h  t h e  F i i n i s t e r  o f  F o r e s t s  i n  e a r l y  
1982, t h e  Deputy M i n i s t e r  asked A s s i s t a n t  Deputy M i n i s t e r  MacPherson f o r  
a n  e x p l a n a t i o n ,  and Mr. FtacPherson made t h e  f o l l o w i n g  comments: 

"Las t  y e a r  a  s e r i o u s  s c a l i n g  d i s c r e p a n c y  was d i s c o v e r e d  a t  Shoa l  
I s l a n d .  Due t o  number o f  s o r t s  and a  h igh  speed s p e c i a l i z e d  
p r o c e s s i n g  - s c a l i n g  method - 10% p l u s  of  l o g s  p a s s i n g  th rough  d r y  
l a n d  s o r t  were unsealed." 

The f a c t  t h a t  t h e  s c a l i n g  p rocedure  was changed f a i r l y  r a p i d l y  once t h e  
e x t e n t  of t h e  problem became obvious  a l s o  c o r r o b o r a t e s  t h e  view t h a t  
t h e r e  i s  g e n e r a l  a c c e p t a n c e  of  t h e  p o s i t i o n  t h a t  t h e  s c a l i n g  was 
d e f i c i e n t  i n  s i g n i f i c a n t  a s p e c t s .  

Compliance With P a r t  6 o f  t h e  F o r e s t  Act:  

An i m p o r t a n t  i m p l i c a t i o n  o f  t h i s  d e f i c i e n c y  i s  t h a t  t h e  s c a l i n g  p rocedure  
was s&h t h a t  it d i d  n o t  meet t h e  r e q u i r e m e n t s  of P a r t  6 of  t h e  F o r e s t  
Act i n  two r e s p e c t s :  t h e  s c a l i n g  was n o t  done a c c o r d i n g  t o  p r e s c r i b e d  - 
procedures ,  and i t  d i d  n o t  a l l o w  a n  o p p o r t u n i t y  f o r  a  second s c a l e .  



M r .  Campbell h a s  p o i n t e d  o u t  t h a t  S e c t i o n  7 4 ( 1 )  r e q u i r e s  t h a t  t i m b e r  be 
s c a l e d  a c c o r d i n g  t o  p r e s c r i b e d  p rocedures .  Those p rocedures  a r e  embodied 
i n  t h e  S c a l i n g  R e g u l a t i o n ,  which c l e a r l y  s p e c i f i e s  t h a t  a  number of  
measurements a r e  t o  be made and recorded  f o r  e a c h  l o g  ( u n l e s s  a  sampl ing 
p rocedure  had been approved ,  which was n o t  t h e  c a s e  a t  S h o a l  I s l a n d ) .  It 
i s  a p p a r e n t  t h a t  a  s i g n i f i c a n t  number of  l o g s  were n o t  measured and-  t h e i r  
volume was n o t  r e c o r d e d ,  and t h u s  t h e  s c a l i n g  was n o t  done a c c o r d i n g  t o  
t h e  p rocedures  p r e s c r i b e d  by t h e  r e g u l a t i o n s .  

Also ,  t h e  s c a l i n g  a t  S h o a l  I s l a n d  d i d  n o t  meet t h e  r e q u i r e m e n t s  o f  t h e  
F o r e s t  Act w i t h  r e s p e c t  t o  a  second s c a l e .  A s  n o t e d  e a r l i e r ,  S e c t i o n  
7 7 ( 1 )  r e q u i r e s  t h e  r e g i o n a l  manager t o  have a  second s c a l e  performed when 
r e q u e s t e d  t o  do s o  by t h e  pe r son  who had t h e  o r i g i n a l  s c a l e  performed,  o r  
by a p e r s o n  whose i n t e r e s t s  a r e  a f f e c t e d  by t h e  o r i g i n a l  s c a l e .  The 
c o n t r a c t o r s ,  who a r e  p a i d  on t h e  b a s i s  o f  t h e  F o r e s t  S e r v i c e  s c a l e ,  would 
c l e a r l y  f i t  t h e  d e s c r i p t i o n  o f  p a r t i e s  whose i n t e r e s t s  would be a f f e c t e d  
by t h e  s c a l e .  

However, i t  a p p e a r s  t h a t  t h e r e  was n e v e r  a n  o p p o r t u n i t y  f o r  a  second 
s c a l e  t o  be performed a t  S h o a l  I s l a n d .  T h i s  l a c k  of  o p p o r t u n i t y  s t ems  
f rom two f a c t o r s :  f i r s t ,  s c a l e  r e t u r n s  were d e l i v e r e d  a  number of  months 
a f t e r  t h e  s c a l i n g  had t a k e n  p l a c e ,  by which t ime  t h e  l o g s  c o u l d  w e l l  be 
p rocessed  i n t o  lumber a n d / o r  moved t o  a n o t h e r  l o c a t i o n ;  and second ,  when 
t h e  s c a l i n g  o p e r a t i o n  was completed,  t h e  l o g s  were moved i n t o  o u t f l o w  
booms a c c o r d i n g  t o  s o r t  code ,  making i t  v i r t u a l l y  i m p o s s i b l e  t o  
r eassemble  t h e  o r i g i n a l  bundle .  

Comments o n  M i n i s t r y  f i l e  documents i n d i c a t e  t h a t  M i n i s t r y  s t a f f  
r ecogn ized  t h i s  weakness.  F o r  example,  i n  a  March 1 5 ,  1982 memo t o  t h e  
D i r e c t o r  o f  t h e  V a l u a t i o n  Branch,  A s s i s t a n t  Deputy M i n i s t e r  MacPherson 
made t h e  f o l l o w i n g  comments: 

" S e c t i o n  77 o f  t h e  F o r e s t  Act a l l o w s  f o r  a  second s c a l e .  But i t  
a p p e a r s  Shoal  I s l a n d  method of o p e r a t i o n  makes a  second s c a l e  
i m p o s s i b l e  - Do we r e q u i r e  a  change i n  sys tem t o  g u a r a n t e e  t h e  
a b i l i t y  t o  have a  second s c a l e ?  O r  do we r e q u i r e  a  change i n  t h e  
F o r e s t  Act?" 

Also,  i n  a n  A p r i l  2 ,  1982 memo, t h e  S c a l i n g  P o l i c y  F o r e s t e r  e x p l a i n e d  t h e  
procedure  t h a t  would have been n e c e s s a r y  t o  p rov ide  a  second s c a l e  a t  
S h o a l  I s l a n d :  



"A second s c a l e  c a n  be made of t h e  t i m b e r  i n c l u d e d  i n  any  one 
i n v o i c e  p r o v i d i n g  t h e  l o g s  have n o t  been manufactured b u t  f o r  t h e  
c o n t r a c t o r  t h e  c o s t s  would be heavy a s  h i s  t imber  w i l l  have been 
s o r t e d  and mixed w i t h  o t h e r  t imber  i n  a  number of booms. A l l  booms 
would have t o  be dewate red ,  bund les  broken and l o g s  s p r e a d .  The 
c o n t r a c t o r s '  t imber  cou ld  n o t  be i d e n t i f i e d  i f  a  log  were no t  
marked, o r  i f  two c o n t r a c t o r s  used t h e  same l o g  mark." 

I n  a c t u a l  p r a c t i c e ,  t h i s  would r e q u i r e  t h a t  a l l  of t h e  l o g s  on t h a t  
i n v o i c e  be a v a i l a b l e .  Given t h e  f a c t  t h a t  t h e  t imber  would have been 
s o r t e d  i n t o  a number of  ou tgo ing  booms, t h a t  some of t h o s e  booms could  
have been towed t o  o t h e r  l o c a t i o n s ,  t h a t  some o f  t h e  l o g s  cou ld  have been 
manufactured,  and t h a t  s e v e r a l  months would e l a p s e  between s c a l i n g  and 
r e c e i p t  of  i n v o i c e s ,  t h e r e  a p p e a r s  t o  be ve ry  l i t t l e  l i k e l i h o o d  t h a t  a l l  
of t h e  l o g s  on a n  i n v o i c e  would be a v a i l a b l e  f o r  a  second s c a l e .  

I have a l s o  no ted  t h a t  t h e  M i n i s t r y ' s  i n t e r n a l  r e p o r t  o f  May, 1983  
i n d i c a t e s  t h a t  t h e  f o u r  i n v o i c e s  which were  i s s u e d  t o  BCFP i n  December 
1981 were i s s u e d  p u r s u a n t  t o  S e c t i o n  77 o f  t h e  F o r e s t  Act .  S e c t i o n  77 
d e s c r i b e s  p rocedures  t o  be fo l lowed  i n  t h e  c a s e  of a  r e q u e s t  f o r  a  second 
s c a l e ,  and t h e r e f o r e  was n o t  a c t u a l l y  a p p l i c a b l e  t o  t h e  s i t u a t i o n .  The 
t h r e e  checks  t h a t  were made were i n  f a c t  t y p e s  of check s c a l e s  s i n c e  they  
were done a t  t h e  same t ime  a s  t h e  o r i g i n a l  s c a l e ,  and c e r t a i n l y  long  
b e f o r e  a n y  i n v o i c e  f o r  t h e  o r i g i n a l  s c a l e  had been i s s u e d .  I would 
assume t h a t  i f  i t  had been p o s s i b l e  t o  do  a  second s c a l e ,  t h e  M i n i s t r y  
would have fol lowed t h a t  p rocedure ,  r a t h e r  t h a n  do ing  a  check s c a l e  and 
t h e n  i n v o i c i n g  on t h e  b a s i s  o f  second s c a l e  p rocedures .  

A p p l i c a b i l i t y  o f  S e c t i o n  87 of  t h e  F o r e s t  Act: 

The p a r t i a l  l e g a l  o p i n i o n  provided by t h e  Deputy M i n i s t e r  of  F o r e s t s  
t a k e s  t h e  p o s i t i o n  t h a t  t i m b e r  i s  s c a l e d  when i t  has  gone th rough  t h e  
s c a l i n g  p r o c e s s  and a  s c a l e  r e t u r n  h a s  been provided.  I t  f u r t h e r  s t a t e s  
t h a t  S e c t i o n  87 was i n t e n d e d  t o  c o v e r  t h e  s i t u a t i o n  i n  which a  volume o f  
l o g s  had been p rocessed  o r  e x p o r t e d  w i t h o u t  be ing  s c a l e d ,  and t h a t  i t  was 
no t  i n t e n d e d  t o  c o v e r  a  s i t u a t i o n  i n  which some l o g s  had been missed 
d u r i n g  t h e  s c a l i n g  procedure .  

T h i s  p o s i t i o n  d i f f e r s  from t h e  o p i n i o n  p rov ided  by M r .  Campbell.  Mr. 
Campbell has  a d v i s e d  me t h a t  i f  some l o g s  were n o t  s c a l e d ,  t h e n  t h e  
r e q u i r e m e n t s  of  S e c t i o n  74(1)  were n o t  met,  and such l o g s  were n o t  s c a l e d  
w i t h i n  t h e  meaning of the  F o r e s t  Act.  He h a s  po in ted  o u t  t h a t  n e i t h e r  
t h e  F o r e s t  Act nor  t h e  S c a l i n g  R e g u l a t i o n s  deem l o g s  t o  have been s c a l e d  
by v i r t u e  of t h e  f a c t  t h a t  o t h e r  l o g s  which were d e l i v e r e d  t o  t h e  s c a l i n g  
s i t e  a t  t h e  same t i m e  were p r o p e r l y  s c a l e d .  H i s  c o n c l u s i o n  i s  t h a t  . . .15 



S e c t i o n  8 7  i s  a p p l i c a b l e  f o r  t h e  pu rpose  of  e s t i m a t i n g  t h e  volume o f  
t i m b e r  d e l i v e r e d  t o ,  b u t  u n s c a l e d  a t  t h e  d r y  l a n d  s o r t  f o r  t h e  p e r i o d  
commencing J a n u a r y  1, 1979.  

It was on t h a t  d a t e  t h a t  S e c t i o n  87  o f  t h e  F o r e s t  A c t  became e f f e c t i v e .  
The re  was no e q u i v a l e n t  s e c t i o n  i n  t h e  p r e v i o u s  v e r s i o n  of  t h e  F o r e s t  
A c t .  However, a l t h o u g h  t h e  p r e v i o u s  Ac t  was s i l e n t  o n  t h i s  p o i n t ,  I 
u n d e r s t a n d  t h a t  S e c t i o n  87 was s i m p l y  t h e  embodiment of  t h e  M i n i s t r y ' s  
a c t u a l  p r a c t i c e  p r i o r  t o  t h e  coming i n t o  f o r c e  o f  t h e  "new" Ac t .  T h a t  
i s ,  p r i o r  t o  1979,  when a s i t u a t i o n  o c c u r r e d  i n  which Crown t i m b e r  was 
p r o c e s s e d  w i t h o u t  b e i n g  s c a l e d ,  i t  was t h e  M i n i s t r y ' s  p r a c t i c e  t o  
e s t i m a t e  t h e  volume o f  u n s c a l e d  t i m b e r ,  a p p l y  t h e  a p p r o p r i a t e  s tumpage 
r a t e ,  and b i l l  t h e  l i c e n s e e  o n  t h e  b a s i s  o f  t h e  s c a l e  estimate. 

S e c t i o n  87 p r o v i d e s  a l e g a l  remedy f o r  e s t i m a t i n g  t h e  volume of u n s c a l e d  
t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  a f t e r  J a n u a r y  1, 1979.  However, 
s i n c e  p r i o r  t o  t h a t  i t  was t h e  M i n i s t r y ' s  p r a c t i c e  t o  p r e p a r e  estimates 
o f  u n s c a l e d  t i m b e r ,  I b e l i e v e  t h e  p r o c e d u r e s  d e s c r i b e d  i n  S e c t i o n  8 7  
s h o u l d  a l s o  be a p p l i e d  t o  t h e  Crown t i m b e r  which was p r o c e s s e d  t h r o u g h  
S h o a l  I s l a n d  p r i o r  t o  1979.  

E s t i m a t i n g  t h e  Unscaled  Timber: 

The i n t e r n a l  r e p o r t  p r e p a r e d  by M i n i s t r y  s t a f f  i n  May 1983 makes 
r e f e r e n c e  t o  p o s s i b l e  d i f f i c u l t i e s  i n  d e t e r m i n i n g  t h e  volumes of  t i m b e r  
which p a s s e d  t h r o u g h  S h o a l  I s l a n d  u n s c a l e d .  I r e c o g n i z e  t h a t  t h e  
M i n i s t r y  d o e s  n o t  have d a t a  which would p e r m i t  t h e  c a l c u l a t i o n  o f  t h e  
p r e c i s e  volume o f  t i m b e r  which went u n s c a l e d ,  and I a l s o  r e c o g n i z e  t h a t  
M i n i s t r y  s t a f f  and t h e  c o n t r a c t o r s  have produced d i f f e r e n t  e s t i m a t e s  of  
t h e  u n s c a l e d  t i m b e r .  

The c o n t r a c t o r s  b e l i e v e  t h a t  of  t h e  t i m b e r  t h e y  d e l i v e r e d  t o  S h o a l  
I s l a n d ,  226 064 c u b i c  m e t r e s  (13.7%) were  n o t  s c a l e d .  The T.M. Thomson 
r e p o r t  e x p r e s s e d  c o n f i d e n c e  i n  t h e  a c c u r a c y  of  t h e  d a t a  f rom f o u r  o f  t h e  
s i x  c o n t r a c t o r s ,  and was u n a b l e  t o  c o n f i r m  o r  r e j e c t  t h e  d a t a  p r o v i d e d  
f o r  t h e  r ema in ing  two c o n t r a c t o r s .  T.M. Thomson c a l c u l a t e d  t r u c k  l o a d  
a v e r a g e s  f o r  e a c h  c o n t r a c t o r  from 1975 t o  1982,  where a v a i l a b l e ;  t h i s  
i n c l u d e d  t h e  p e r i o d  b e f o r e  S h o a l  I s l a n d  commenced o p e r a t i o n s ,  t h e  p e r i o d  
d u r i n g  which t h e  o r i g i n a l  s c a l i n g  p r o c e d u r e s  were i n  e f f e c t ,  and t h e  
p e r i o d  a f t e r  t h e  s c a l i n g  p rocedure  had been  amended. The l o a d  a v e r a g e s  
b e f o r e  S h o a l  I s l a n d  commenced o p e r a t i o n s  and a f t e r  t h e  i m p l e m e n t a t i o n  of  
t h e  amended s c a l i n g  p r o c e d u r e s ,  a p p e a r  t o  be f a i r l y  c o n s i s t e n t ;  however 
t h o s e  f o r  t h e  i n t e r v e n i n g  p e r i o d  a r e  lower .  



On t h e  o t h e r  hand,  t h e  i n t e r n a l  r ev iew u n d e r t a k e n  by t h e  M i n i s t r y  
appeared t o  acknowledge a  somewhat lower  volume. I n  a  memo t o  A s s i s t a n t  
Deputy M i n i s t e r  I lacPherson,  t h e  D i r e c t o r  of  t h e  V a l u a t i o n  Branch s t a t e d :  

"Our rev iew i n d i c a t e d ,  on t h e  b a s i s  o f  t h e  b e s t  r a t i o n a l i z a t i o n  
t h a t  we were a b l e  t o  make, a  missed volume of  6.3% of t h e  volume 
s c a l e d  f o r  t h e  c o n t r a c t o r s  and t ime p e r i o d  invo lved .  

T h i s  works o u t  t o  8 5  000 m3, t h e  f i g u r e  be ing  approximate  s i n c e  
a l l  d a t a  h a s  n o t  y e t  been checked ou t . "  

I c o u l d  f i n d  n o t h i n g  on  M i n i s t r y  documents t o  s u p p o r t  t h e  6.3%, o r  t o  
e x p l a i n  how i t  was d e r i v e d  o r  what base  was used t o  o b t a i n  a n  e q u i v a l e n t  
volume of 85  000 m3. (The Thomson r e p o r t  shows volumes o b t a i n e d  from 
t h e  S c a l e  and Roya l ty  a c c o u n t s ,  t h e  t o t a l  of  which i s  1 426 815 m3 f o r  
tile p e r i o d  and c o n t r a c t o r s  i n  q u e s t i o n ;  6.3% of  t h i s  f i g u r e  i s  8 9  889 
m3). My i n v e s t i g a t o r  was a d v i s e d  by M i n i s t r y  s t a f f  t h a t  t h e  6.3% was 
d e r i v e d  from t h e  p i e c e  c o u n t s  done i n  September,  1981. However, I would 
n o t  c o n s i d e r  t h i s  t o  be  a  good b a s i s  f o r  a n  e s t i m a t e  s i n c e  a t  t h a t  p o i n t  
t h e  s c a l e r s  knew t h e y  were being checked,  and a s  t h e  S u p e r i n t e n d e n t  of 
S c a l t n g  h a s  p o i n t e d  o u t ,  t h e y  " . . . c e r t a i n l y  were do ing  t h e i r  b e s t  t o  d o  
a n  a c c u r a t e  s c a l i n g  job".  

The i n t e r n a l  r e p o r t  d o e s  make r e f e r e n c e  t o  v a r i a t i o n s  i n  l o a d  a v e r a g e s  
and t o  t h e  6% a l lowed  f o r  s i n k a g e  i n  t h e  Thomson r e p o r t .  The v a r i a t i o n s  
i n  l o a d  a v e r a g e s  c i t e d  i n  t h e  r e p o r t  a p p e a r  t o  be i n d u s t r y  a v e r a g e s  f o r  
c o a s t a l  o p e r a t i o n s ,  and do no t  a p p e a r  t o  r e c o g n i z e  t h e  e x t r e m e l y  
c o n s i s t e n t  d a t a  p rov ided  by a t  l e a s t  some of  t h e  c o n t r a c t o r s .  The 6% 
s i n k a g e  f a c t o r  was i n t e n d e d  t o  r e c o g n i z e  t h e  improved wood recovery  which 
RCFP a n t i c i p a t e d  when s c a l i n g ,  s o r t i n g  and s t o r a g e  was swi tched  t o  t h e  
new d r y  l and  s o r t  o p e r a t i o n  from t h e  p r e v i o u s  wa te r  o p e r a t i o n .  The 6% 
f i g u r e  may be low o r  i t  may be h igh ;  b u t  i t  seems l o g i c a l  t h a t  some such  
f a c t o r  would have t o  be added t o  t h e  pre-Shoal I s l a n d  d a t a  t o  o b t a i n  a  
p r o p e r  e s t  i n a t e .  

I do  n o t  know what volume of  t i m b e r  passed  through S h o a l  I s l a n d  w i t h o u t  
b e i n g  s c a l e d ;  bu t  I do  know t h a t  S e c t i o n  87 of t h e  F o r e s t  Act makes 
r e f e r e n c e  t o  t h e  " r e g i o n a l  manager 's  e s t i m a t e  o f  t h e  volume of  t h e  
t imber"  (emphasis  mine) ,  and t h e r e f o r e  c l e a r l y  a n t i c i p a t e s  t h a t  a c t u a l  
volumes w i l l  n o t  be  a v a i l a b l e .  The c o n t r a c t o r s  have p rov ided  a  l o t  o f  
d a t a  from which a n  e s t i m a t e  can  be d e r i v e d ;  t h e r e  may be c e r t a i n  p o i n t s ,  
such a s  t h e  s i n k a g e  f a c t o r ,  which r e q u i r e  f u r t h e r  d i s c u s s i o n ,  b u t  g i v e n  
t h a t  a  volume of t i m b e r  has  been missed ,  I b e l i e v e  t h a t  t h e  M i n i s t r y  h a s  
a  r e s p o n s i b i l i t y  t o  make t h e  b e s t  e s t i m a t e  p o s s i b l e  of t h e  u n s c a l e d  
volume on t h e  b a s i s  of t h e  a v a i l a b l e  d a t a .  



I had a l s o  n o t e d  t h e  comments on  M i n i s t r y  f i l e s  t o  t h e  e f f e c t  t h a t  BCFP 
had a d v i s e d  M i n i s t r y  s t a f f  t h a t  a d d i t i o n a l  payments would n o t  be  made 
u n l e s s  o r d e r e d  by a c o u r t  and  t h a t  t h e r e  was d o u b t  t h a t  a c o u r t  would 
s u p p o r t  s u c h  a c t i o n  by t h e  M i n i s t r y  because  o f  t h e  c i r c u m s t a n t i a l  n a t u r e  
o f  t h e  e v i d e n c e .  Mr. Campbel l  h a s  a d v i s e d  m e  t h a t  t h e r e  i s  p r e c e d e n t  f o r  
t h e  a c c e p t a n c e  o f  c i r c u m s t a n t i a l  e v i d e n c e  i n  s i t u a t i o n s  s u c h  as S h o a l  
I s l a n d .  He h a s  p r o v i d e d  m e  w i t h  a copy  o f  a judgment i n  which  t h e  C o u r t  
r e l i e d  o n  d i s c r e p a n c i e s  i n  p i e c e  c o u n t s  and  a c c e p t e d  e x p e r t  t e s t i m o n y  t o  
r e c t i f y  a n  e r r o n e o u s  s c a l e .  If t h e  M i n i s t r y ' s  r e f u s a l  t o  implement 
S e c t i o n  87 was a t  a l l  t h e  r e s u l t  o f  a b e l i e f  t h a t  i t  would be u n a b l e  t o  
e n f o r c e  i t s  s u p p l e m e n t a r y  b i l l i n g s ,  p e r h a p s  t h i s  w i l l  s e r v e  t o  a l l a y  t h e  
P i i n i s t r y ' s  f e a r  o n  t h a t  p o i n t .  



CONCLUSIONS 

r e s u l t  o f  my i n v e s t i g a t i o n  I have come t o  t h e  f o l l o w i n g  c o n c l u s i o n s :  

A volume of  Crown t i m b e r  was p rocessed  th rough  Shoa l  I s l a n d  d u r i n g  
t h e  1978-1981 p e r i o d  w i t h o u t  be ing  s c a l e d ,  and t h e r e  i s  wide 
r e c o g n i t i o n  of  t h i s  f a c t  w i t h i n  t h e  M i n i s t r y .  

T h i s  u n s c a l e d  volume r e p r e s e n t s  Crown t i m b e r  d e l i v e r e d  t o  BCFP f o r  
i t s  u s e ;  but  t h e  Prov ince  was n o t  p a i d  stumpage f o r  BCFP's u s e  of 
t he  Crown t i m b e r ,  and t h e  c o n t r a c t o r s  were n o t  p a i d  f o r  l o g g i n g  i t .  

The s c a l i n g  p rocedures  a t  Shoa l  I s l a n d  d i d  n o t  conform t o  t h e  
r e q u i r e m e n t s  of t h e  r e g u l a t i o n s ,  and d i d  n o t  a l l o w  a n  o p p o r t u n i t y  
f o r  a  second s c a l e  t o  be performed; t h e r e f o r e  t h e  t i m b e r  was n o t  
s c a l e d  a s  r e q u i r e d  by P a r t  6 o f  t h e  F o r e s t  Act. 

S e c t i o n  87 of t h e  F o r e s t  Act p r o v i d e s  a n  a p p r o p r i a t e  remedy f o r  
s i t u a t i o n s  i n  which t i m b e r  h a s  been p r o c e s s e d  w i t h o u t  f i r s t  be ing  
s c a l e d  under  P a r t  6 of t h e  Act. s e c t i o n  87 would a p p l y  t o  timbe; 
p rocessed  th rough  S h o a l  I s l a n d  s i n c e  1979 and c o n t i n u i n g  u n t i l  t h e  
p rocedures  were changed. 

P r i o r  t o  t h e  coming i n t o  f o r c e  o f  S e c t i o n  87 ,  i t  was t h e  M i n i s t r y ' s  
p r a c t i c e  t o  p r e p a r e  a n  e s t i m a t e  of  any  u n s c a l e d ,  p rocessed  t i m b e r  
and t o  b i l l  o n  t h e  b a s i s  of  t h a t  e s t i m a t e .  T h i s  p r a c t i c e  c a n  be 
a p p l i e d  t o  t h e  t i m b e r  p rocessed  th rough  Shoa l  I s l a n d  p r i o r  t o  1979. 

There  i s  d a t a  a v a i l a b l e  which would p e r m i t  t h e  M i n i s t r y  t o  d e v e l o p  
a  good e s t i m a t e  of t h e  unsca led  t imber .  The c o n t r a c t o r s  have 
p rov ided  a  s i g n i f i c a n t  amount of  d a t a  o n  t h e  volumes t h e y  d e l i v e r e d  
t o  Shoa l  I s l a n d ;  a d d i t i o n a l l y ,  f u r t h e r  i n f o r m a t i o n  c a n  be o b t a i n e d  
from BCFP and from t h e  M i n i s t r y ' s  own f i l e s  t o  p r e p a r e  e s t i m a t e s  of 
volumes logged by BCFP. 

The M i n i s t r y ' s  d e c i s i o n  n o t  t o  implement S e c t i o n  87  i n  t h e  S h o a l  
I s l a n d  s i t u a t i o n  has  d e t r i m e n t a l l y  a f f e c t e d  t h e  c o n t r a c t o r s  and t h e  
revenue  a c c r u i n g  t o  t h e  Prov ince ;  i t  i s  my c o n c l u s i o n  t h a t  t h e  
d e c i s i o n  i s  u n j u s t .  

The Ef in l s t ry  h a s  a  s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o p e r l y  s c a l e  t i m b e r  
h a r v e s t e d  from Crown land  and t o  c o l l e c t  t h e  r o y a l t i e s  due t h e  Prov ince  
from t h a t  Crown t imber .  Undoubtedly,  t h e  L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  
M i n i s t r y  e x e r c i s e  t h e s e  r e s p o n s i b i l i t i e s  s o  t h a t  t h e  p u b l i c ' s  i n t e r e s t  
i n  t h i s  v a l u a b l e  r e s o u r c e  would be p r o t e c t e d .  



I n  t h i s  c a s e ,  i t  i s  c l e a r  t h a t  o v e r  a  p e r i o d  o f  t i m e  and  i n  o n e  o r  more 
l o c a t i o n s  a  s i g n i f i c a n t  volume of  Crown t i m b e r  was h a r v e s t e d  w i t h o u t  
b e i n g  s c a l e d  a n d  w i t h o u t  t h e  c o r r e s p o n d i n g  r o y a l t i e s  b e i n g  c o l l e c t e d .  As 
a consequence  o f  t h i s ,  BCFP (and p o s s i b l y  o t h e r  companies  a t  o t h e r  d r y  
l a n d  s o r t s )  have  had t h e  b e n e f i t  o f  s i g n i f i c a n t  volumes  o f  Crown t i m b e r  
w i t h o u t  hav ing  t o  pay t h e  Crown i t s  f e e s  f o r  t h e  u s e  o f  t h a t  t i m b e r .  
Whi le  t h i s  no  d o u b t  a s s i s t e d  BCFP, I b e l i e v e  i t  incumbent  upon t h e  
M i n i s t r y  t o  t a k e  t h e  n e c e s s a r y  s t e p s  t o  e n s u r e  t h a t  t h e  p r o p e r  r o y a l t i e s  
a r e  c o l l e c t e d  by t h e  P r o v i n c e .  

I n  a d d i t i o n  t o  t h e  d e t r i m e n t a l  e f f e c t  o n  t h e  p u b l i c  i n t e r e s t ,  t h e  
M i n i s t r y ' s  f a i l u r e  t o  s c a l e  a l l  t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  h a s  
a l s o  c a u s e d  s p e c i f i c  h a r d s h i p  f o r  t h e  c o n t r a c t o r s  who l o g g e d  t h e  t i m b e r .  
The c o m p l a i n a n t s  had c o n t r a c t e d  w i t h  BCFP o n  t h e  u n d e r s t a n d i n g  t h a t  t h e  
s c a l i n g  o f  t h e  t i m b e r  t h e y  h a r v e s t e d  would be a c c u r a t e  and  c o m p l e t e ,  and  
t h e  p r i c e s  t o  be  p a i d  were  based  on  t h i s  u n d e r s t a n d i n g .  As i t  i s ,  t i m b e r  
was h a r v e s t e d  f o r  which t h e  c o n t r a c t o r s  have  n o t  been  p a i d .  

I n  c o n c l u s i o n ,  i t  a p p e a r s  t o  m e  most  u n j u s t  t h a t  t h e  c o n t r a c t o r s  and t h e  
p u b l i c  ( t h r o u g h  l o s t  s tumpage  f e e s )  b e  e x p e c t e d  t o  b e a r  t h e  l o s s  which  
h a s  d i r e c t l y  r e s u l t e d  from t h e  imprope r  s c a l i n g  p r o c e d u r e s  p r e v i o u s l y  
employed by t h e  M i n i s t r y  a t  S h o a l  I s l a n d .  



RECOFDE NDATIONS 

The s c a l i n g  p rocedure  a t  Shoa l  I s l a n d  w a s  e s t a b l i s h e d  by t h e  M i n i s t r y  of  
F o r e s t s  and implemented by i t s  employees. It  was d e f i c i e n t ,  and as a  
r e s u l t ,  both  t h e  c o n t r a c t o r s  and t h e  p u b l i c  p u r s e  have s u f f e r e d .  S e c t i o n  
87 ,  and t h e  p r a c t i c e  i n  p l a c e  b e f o r e  t h e  e f f e c t i v e  d a t e  of S e c t i o n  87 
p r o v i d e  a  remedy by which t h e  n e g a t i v e  r e s u l t s  of t h e  M i n i s t r y ' s  a c t i o n s  
c a n  be c o r r e c t e d .  I c o n s i d e r  i t  i m p e r a t i v e  t h a t  t h e  M i n i s t r y  t a k e  
advan tage  of  t h i s  remedy; s p e c i f i c a l l y ,  I make t h e  f o l l o w i n g  
recommendations: 

1. t h a t  t h e  M i n i s t r y  of F o r e s t s  p r e p a r e  a n  e s t i m a t e  of t h e  u n s c a l e d  
t i m b e r  p rocessed  th rough  Shoa l  I s l a n d  d u r i n g  t h e  p e r i o d  J u l y  1978 
t o  December 1981; 

2. t h a t  t h e  M i n i s t r y  p r o v i d e  BCFP and t h e  c o n t r a c t o r s  w i t h  i t s  
e s t i m a t e ,  and w i t h  i n f o r m a t i o n  on t h e  means by which t h e  e s t i m a t e  
was deve loped ;  

3. t h a t  t h e  M i n i s t r y  c o n s i d e r  any r e p r e s e n t a t i o n s  r e c e i v e d  from t h e  
a f f e c t e d  p a r t i e s  b e f o r e  f i n a l i z i n g  i t s  e s t i m a t e ;  and 

4 .  t h a t  t h e  M i n i s t r y  i s s u e  a d d i t i o n a l  s c a l e  r e t u r n s  and i n v o i c e s  t o  
RCFP on t h e  b a s i s  of t h i s  e s t i m a t e .  

December 1 3 ,  1353 
/ K a r l  A. Friedmann 

/ Ombudsman 
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Dear Mr. Parfitt: , . . I  

Shoal Island Complaint 

I have received your letter of October 24, 1983 and have 
reviewed its enclosures. As well, I have considered the 
additional questions you raised in your letter of November 
16, 1983. After having considered the relevant law, I can now 

you With my opinion. 

Facts 
Theomplicated facts underlying this problem are set out 
thoroughly in Dr. Friedmann's letter of September 28, 1983 to 
Deputy Forests Minister T.M. Apsey, so I will not repeat them 
in detail. In brief, British Columbia Forest Products Limited 
("BCFP") has operated a dryland log sort at Shoal Island since 
July of 1978. Logs are towed there by water from a number of 
logging operations on the Coast that are carried out by BCFP 
and by its contractors. After the logs are de-watered onto the 
Island and before they are watered again in sorted bundles, 
they are scaled by Ministry of Forests log scalers. These 
scales are used to calculate stumpage and royalty accounts that 
are payable by BCFP to the Province for cutting Crown timber. 
As well, the scales are used under private contract as the 
basis for BCFP's payments to its logging contractors, who are 
paid according to the volumes of logs they produce. 

By mid-1981, one of BCFP's contractors became concerned about 
apparent discrepancies between the volumes of logs reported in 
Ministry scales and the volumes indicated by the contractor's 
production records. There followed a series of independent and 
Ministry checks of the Ministry scales at Shoal Island over the 
summer and fall of that year, which indicated that from 2 to 11 
percent of the logs delivered there were not scaled at all. 
This fact is central to the legal issues that have been raised. 
My opinion is based on the assumption that the discrepancies in 
the scales arose because some individual logs were not scaled 
at all, and not because logs were scaled incorrectly. 
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Except for an adjustment following check scales made in the 
fall of 1981, the Ministry has taken no action to re-estimate 
the loq production delivered to Shoal Island in prior periods. 
The  ores st Act, R.S.B.C. 1979, c. 140, as amended, pro;ides for 
logs to be scaled a second time when the accuracy of an initial 
scale is questioned, but this procedure was of no assistance 
because, when the errors were discovered, the logs had long 
since been mixed with other logs, removed from Shoal Island and 
likely converted into finished products. Early in 1982, 
Ministry scaling procedures on Shoal Island were modified in an 
effort to tighten their accuracy. However, two of the 
contractors still contend that they were underpaid for log 
deliveries from mid-1978. 

Legal Issues 
The two contractors have requested the Ministry to invoke a 
provision of the Forest Act, in order that the volumes of logs 
delivered to Shoal Island can be re-calculated. Section 87 
provides as follows: 

87. Where Crown timber on which royalty or stumpage 
is payable is processed, sold or removed from the Province 
without first beinq scaled under Part 6, the amount of 
royalty or stumpaqe payable shall be calculated by 
multiplying 
(a) the regional manager's estimate of the volume of the 

timber ; by 
(b) the rate of royalty or stumpage, as the case may be, 

that the reqional manager considers would have 
applied if the timber had been scaled under Part 6. 

The Ministry of Forests has received legal advice, quoted in 
part in a letter dated October 18, 1983, to Dr. Friedmann from 
Yr. Apsey, as follows: 

"... that not only is the Yinistry not obliged to send a 
further account pursuant to S. 87, it cannot do so. 
Section 87 was designed to cover the situation where a 
volume of logs has been processed or exported without 
being scaled. It seems apparent that the Legislature did 
not intend to cover logs that might be missed when the 
scaling procedure was carried out ... On my reading of 
the statute timber is scaled under Part 6 when it has gone 
through the scaling process and a scale return is 
delivered as provided in S. 75. The stumpage account is 
then determined pursuant to S. 81 on the volume of timber 
reported in the scale. 

In my opinion the rendering of the account is final 
and, unless a second scale is required pursuant to the 
provisions of S. 77 that is an end to the matter. The Act 
simply does not contemplate sending a further account for 



individual logs which were missed in the scaling process." 

The legal issues that I will consider are as follows: 

Were the missed logs "scaled" under relevant forest legis- 
lation? 

May the regional manager make an estimate of unscaled logs 
under section 87 and under previous legislation? 

Is the regional manager required to make an estimate of 
unscaled logs under section 87 and under previous 
legislation? 

If an estimate is made under section 87, may the Ministry 
of Forests re-invoice BCFP for additional royalty or 
stumpage based on the estimate? 

May circumstantial evidence be used to estimate the volume 
of un-scaled logs? 

Scaling Under Former Forest Act and Regulations 
The current Forest Act and Scaling Regulation became effective 
on January 1, 1979. The Shoal Island dryland sort began taking 
log deliveries in July of 1978, so for its first few months of 
operations the now repealed Ministry of Forests Act (RSBC 1960 
c. 153, as amended) and the former Scaling Regulations 
applied. 

I have concluded that any logs that were missed by scalers on 
Shoal Island were not "scaled", within the meaning of the 
former provisions. However, neither the former Act nor 
~egulations contained a parallel to section 87 of the current 
Act, which enables the Ministry to estimate volumes of unscaled 
timber. Accordingly, there is no statutory remedy available to 
the Ministry with respect to any logs missed in scales carried 
out prior to January 1, 1979. 

Despite this lack of exactly parallel statutory authority, the 
Ministry had remedies in contract and other statutory remedies 
to make estimates of unscaled timber for stumpage and royalty 
purposes. I have examined the various forms of Crown forest 
tenure that were in use under the former Act as well as certain 
royalty provisions in the former Act. The holders of Tree Farm 
Licences, Special Timber Licences, Timber Leases, Pulp Licences 
and Pulp Leases were clearly required by statute or contract 
to pay royalty on timber - cut from the tenures. The language in 
Timber Sale Licences and Timber Sale Harvesting Licences is not 
as definitive, but the stumpage provisions in the documents, in 
their contexts, imply such an obligation. 

Thus, under the former tenure arrangements, the Crown had a 
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right under contract or statute to stumpage and royalty on 
timber cut. The Crown's right to these payments were not 
necessasy tied to a log scale, and the Ministry had legal 
claims in contract or under statute for unscaled timber. For 
claims that arose under contract (all tenures except for 
Special Timber Licences and Pulp Licences), the Ministry, as a 
party to the contract, had the discretion to enforce its right 
but cannot be compelled to do so. The relevant provision in 
the former Act that applied to Special Timber Licences and Pulp 
Licences took the form of a reservation of royalty in favour of 
the Crown on timber cut. In my opinion this section gave the 
Ministry a discretion to enforce payment, but it could not be 
construed to require the Ministry to claim payment for unscaled 
logs. 

The remainder of this opinion is confined to logs delivered to 
Shoal Island on and after January 1, 1979, the date when the 
current Forest Act and Scaling Regulation came into force. 

Scaling Under Current Forest Legislation and Regulations 
Section 87 is available only where logs have not been "scaled", 
so a central question is whether or not the missed logs were 
"scaled" under the law. Part 6 of the Forest Act deals with 
log scaling. Section 73 prohibits the manufacture, sale or 
removal from the Province of any logs cut from private or Crown 
land unless they are scaled. Section 74 requires scales to be 
carried out "according to the prescribed procedures"; that is, 
according to the regulations. 

The Scaling Regulation, (BC 563/78 as amended by 600/79, 16/80, 
501/80, 256/81 and 10/83) sets out detailed scaling procedures. 
Section 7(1) provides for two methods of scaling: 

7 (1) Timber that is required to be scaled under the 
Act shall be scaled either by 
(a) determining the volume and classifying the quality of 

each piece of timber, or 
(b) determining the volume and classifying the quality of 

a sample of timber. 

(emphasis added) 

Section 7 goes on to provide for the Ministry's approval of 
sample plans where the second alternative is to be used. I 
understand that individual "stick" scaling referred to in 
section 7(1)(a) was intended to be used on Shoal Island and I 
should be safe in assuming that no sampling procedure of the 
kind referred to in section 7(1)(b) was approved. That being 
the case, the Regulation required each log to be scaled 
individually. This rule has been in force since the Regulation 
became effective on January 1, 1979. 

If some logs in fact were not scaled at Shoal Island since 
January 1, 1979, the provisions of the Regulation were not 
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met. As a result, section 74(1) of the Forest Act was 
followed and, in my opinion, such logs were not scaled 
the meaning of the Act. 

not 
within 

The opinion quoted in Mr, Apsey's October 18, 1983 letter to 
Dr. Friedmann concludes that the Ministry is prevented from 
invoking section 87 because the unscaled-logs-had "gone through 
the scaling process". I do not agree with this conclusion. 
Nowhere do the Forest Act or Scaling Regulation deem logs to be 
scaled by virtue only that other logs that were delivered at 
the same-time to a scaling site were properly scaled. Logs 
that have been missed have not, in law, been scaled. 

Thus, the regional manager is not prevented from invoking 
section 87 for the reason suggested in that opinion, The 
regional manager at the very least has a discretionary 
authority to make an estimate of unscaled logs under this 
provision. - 
I have considered whether section 87 is mandatory, requiring 
the regional manager to make an estimate of unscaled logs. 
This area of the law of statutory interpretation is extremely 
uncertain. Even where an enactment, such as section 87, 
contains a "shall", courts have sometimes declined to hold 
that the provision is mandatory. Courts generally base their - conclusions on an examination of each provision in the context 
of the statute as a whole, with unpredictable results. Because 
of this uncertainty, I am unable to provide a firm and unqualified 
opinion on this issue. - 
Invoicing Stumpage and Royalty 
The legal opinion quoted above from Mr. Apsey's letter contends 
that a stumpage or royalty account issued by the Ministry to a 
licensee is final unless a second scale is performed under 
section 77 of the Forest Act. This view implies that an 
estimate of unscaled loqs may not be made under section 87 and 
that stumpage or royalt; may- not be billed, once an account has 
been rendered to the licensee in respect of logs that have been 
scaled. 

I am unable to aaree with this contention. First. as I 
concluded aboveIaloqs that are missed during the scaling 
process have not be& scaled within the meaning of the 
Forest Act and Scaling Regulation. Consequently, the fact 
that stumpage or royalty accounts have been issued by the 
Ministry in respect of other scaled logs should not preclude 
the Ministry from later issuing separate accounts in respect of 
the logs that have been missed. Second, neither the Forest Act 
nor the Scaling Regulation specifically limits or qualifies the 
time when the reqional manager may make an estimate, with 
reference to stumpage or royalty accounts or otherwise. The 
regional manager may invoke this provision at any time after 
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the logs have been processed, sold or removed from the 
Province. 

Third, the scope of the Ministry's authority to rectify an 
erroneous stumpage or royalty account is governed not only by 
the Forest Act but also by general contract law. Under the 
forest tenure system, authority to cut Crown timber is 
conferred through a variety of licences that are essentially 
contracts between the Crown and licensees. With regard to 
stumpage and royalty, section 81 and subsequent sections do not 
impose legal liabilities on licensees to pay these accounts. 
These provisions set out the ground rules for the calculations 
of the amounts. The licences impose a contractual obligation 
for licensees to pay, at rates calculated according to the 
Forest Act. 

As a result, the Ministry's authority to rectify an erroneous 
account is not limited by the Forest Act, but is governed by 
general principles of commercial law. In this respect the 
Ministry, as agent for the Crown, has the same rights and 
remedies available to any private party to a commercial 
contract. Under its licences with the Crown, BCFP agrees to 
pay stumpage or royalty on the Crown timber it cuts. If the - company has cut some timber that, due to an oversight, has not 
been scaled, the Ministry is not precluded from rendering an 
account for the timber after the error has been discovered. 
Section 87 simply provides the mechanics for making the 
estimate, where the timber is no longer available to be scaled. 

In my opinion, the Ministry may properly issue stumpage and 
royalty accounts to BCFP for the logs that were not scaled, 
even though accounts for scaled logs have been issued and 
presumably paid. 

The practice of the Ministy coincides with my interpretation of 
its authority to issue supplemental stumpage or royalty 
accounts. I understand that it is not uncommon for the 
Ministry to submit amended accounts to licensees to rectify an 
assortment of errors in computing stumpage. Unless a dispute 
arises over the accuracy of the changes, they are routinely 
paid by licensees. BCFP was billed separately for discrepancies 
in the scales that came to light during checking in the fall of 
1981, which serves to confirm this practice. 

Evidence in Estimatina Unscaled Timber 
In an excerpt from an internal memorandum from Mr. Apsey to the 
Minister of Forests quoted on page 7 of Dr. Friedmann's 
September 28th letter, Mr. Apsey expresses his doubt that a 
court would enforce the Ministry's claim against BCFP for 
additional stumpage based on an estimate of the unscaled volume 
"because of the circumstantial nature of the evidence". 
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An estimate based on such things as the contractors' and BCFP's 
production records, and the checks carried out by independent 
scalers and the Ministry in the fall of 1981, would not be 
rejected out of hand by a court by reason only that such 
evidence is circumstantial in nature. The 1981 Supreme Court 
of British Columbia decision in Edjon Logging Ltd. v. Loewen 
Cedar Products Ltd. and Abe Loewen (Vancouver Registry No. 
C802287, McEachern C.J.S.C.) considered a similar issue 
relating to scaling. There, Edjon held a Timber Sale Licence 
from the Provincial Crown from which it logged cedar. Under 
the Licence, Edjon was obliged to pay stumpage to the Crown 
based on a metric scale carried out under the Forest Act. 
Edjon agreed to sell the cedar to Loewen according to a board 
foot scale ("fbmW) to be performed by Leowen. The metric and 
fmb scales measure different characteristics of logs, so scales 
may not be converted readily from one to the other according to 
any fixed formula. After most of the logs had been sawn, a 
dispute arose over the accuracy of the fbm scale, with Edjon 
contending that it was too low. The Court accepted the 
Ministry of Forests' metric scale and found that the fbm scale 
was low. To rectify the erroneous fbm scale, the Court relied 
on discrepancies in piece counts and accepted expert testimony 
relating to typical ranges of conversion from metric to fbm. 

While this decision relates to a dispute between private 
parties over a private log scale and not to the accuracy of a 
Ministry scale, it demonstrates that a Court will accept 
circumstantial evidence to rectify an erroneous scale. A 
litigant's success in persuading a Court to accept such 
evidence will, of course, depend on its relevence and reliability 
in individual cases. 

Summary 
My opinion can be summarized as follows: 

1. The Ministry of Forests may not invoke section 87 of the - 
Forest Act to estimate unscaled logs delivered to Shoal 
Island before January 1, 1979, but it may invoke its 
contractual and statutory rights under the former - 
legislation to do so. These remedies are discretionary 
and not mandatory. 

2. Logs that were missed by Ministry scalers on and after 
January 1, 1979 were not "scaled" within the meaning of 
the Forest Act and Scaling Regulation. 

3. The regional manager may, if he wishes, invoke section 87 
of the Forest Act to estimate the volumes of unscaled 
logs. He is not prevented from doing so by reason only 
that the logs went through the "scaling process" or that 
stumpage and royalty accounts were issued in respect of 
scaled logs that were delivered at the same time. 
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4. I am unable to provide a firm and unqualified opinion 
about the mandatory effect of section 87. 

5. A Court will accept circumstantial evidence relating to 
unscaled logs or improperly scaled logs when adjudicating 
a dispute over log scales. 

I would be pleased to discuss this opinion with you if you 
require further explanation. 

Yours truly, 

Richard ~ampfjell 



To d a t e  I have received no s u b s t a n t i v e  response, on ly  a  ve rba l  

conf i rmat ion  that my r e p o r t  ha s  been rece ived  and i s  under d i s cus s ion .  

This  i s s u e  i s  a  s e r i o u s  one, and one which has caused g r i e f  and f i n a n c i a l  

l o s s  f o r  t h e  c o n t r a c t o r s  a s  w e l l  a s  l o s t  revenues f o r  t h e  Province. I 

have waited a  f a i r  per iod  of t i m e ,  but I am unwi l l ing  t o  a l l ow  t h e  ma t t e r  

t o  go  on i n d e f i n i t e l y .  With t h i s  r e p o r t  I am not  only adv i s ing  you of 

t h e  s i t u a t i o n ,  but  a l s o  reques t ing  that you muster whatever power you 

have a v a i l a b l e  t o  you t o  r e c t i f y  t h e  wrong done t o  both t h e  c o n t r a c t o r s  

and the  Province. 

The d e t a i l s  of my i n v e s t i g a t i o n  can  be found i n  t h e  Appendices t o  t h i s  

r e p o r t ;  what fo l lows  i s  a  summary of my conclusions.  

1. The M i n i s t r y ' s  s c a l i n g  procedures  a t  Shoal I s l and  were d e f i c i e n t  i n  

s i g n i f i c a n t  r e s p e c t s  dur ing  t h e  1978-1981 per iod .  

I have a l r e a d y  descr ibed  how t h e  s c a l i n g  was done. The i n t e g r a t i o n  of 

t h e  s c a l i n g  i n t o  t h e  s o r t i n g  process  coupled wi th  the  pressure  t o  speed 

up t h e  ope ra t i on  inc reased  t h e  l i k e l i h o o d  t h a t  l o g s  would be missed i n  

t h e  s c a l i n g  process ,  and e l imina ted  t he  p o s s i b i l i t y  of a  second s c a l e .  

The second s c a l e  procedure i s  impor tan t ,  f o r  i t  i s  t h e  means e s t a b l i s h e d  

i n  t h e  Fo re s t  A c t  by which a  person whose i n t e r e s t s  a r e  a f f e c t e d  by a  

s c a l e  can  have a  s c a l e  checked when he  b e l i e v e s  i t  may be i naccu ra t e .  

The Fores t  Act provides  t h a t  when inaccuracy  i s  suspec ted ,  t h e  t imber  i s  

t o  be s ca l ed  a  second t i m e ,  and i f  t h e  d i f f e r e n c e  between t h e  f i r s t  and 

second s c a l e  i s  g r e a t e r  than  3%, t h e  second s c a l e  i s  taken  a s  t h e  

o f f i c i a l  s c a l e .  
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Dear S i r :  

Re: S h o a l  I s l a n d  

Reference is  made t o  your  l e t t e r  o f  December 19 ,  1983 and 
e n c l o s u r e s .  

I have now had a n  o p p o r t u n i t y  t o  c o n s i d e r  your  most r e c e n t  
r e q u e s t  and o b t a i n  f u r t h e r  a d v i c e  from t h e  M i n i s t r y  o f  At to rney  
General  w i t h  r e s p e c t  t o  t h e  i n t e r p r e t a t i o n  o f  s e c t i o n  87 o f  t h e  
F o r e s t  Act. The M i n i s t r y  o f  At to rney  General  h a s  confirmed i t s  
a d v i c e  t h a t  s e c t i o n  87 h a s  no a p p l i c a t i o n  t o  t h e  c i rcumstances  a t  
hand bu t  even assuming f o r  t h e  moment t h a t  i t  d i d ,  I must a d v i s e  
t h a t  I would n o t  be p repared  t o  i s s u e  a  new stumpage account  on t h e  
b a s i s  o f  t h e  i n f o r m a t i o n  submi t t ed  i n  s u p p o r t  o f  t h e  c o n t r a c t o r ' s  
c la ims .  

By i s s u i n g  a  new account  t h e  M i n i s t r y  would be conceding t h a t  
i t s  s c a l e  r e t u r n s  a r e  i n a c c u r a t e  i n  t h e  amount o f  t h e  new b i l l i n g .  
The M i n i s t r y  makes no such concess ion.  The M i n i s t r y ' s  s c a l e  r e t u r n s  
a r e  based on a c t u a l  p h y s i c a l  i n s p e c t i o n  w h i l e  t h e  c o n t r a c t o r ' s  
e s t i m a t e s ,  which you s u g g e s t  be used as t h e  b a s i s  f o r  t h e  new 
b i l l i n g ,  a r e  based on average  l o a d  s i z e  and a r e  n o t  suppor ted  by 
e m p i r i c a l  d a t a .  A s  you p robab ly  know a  stumpage account  under  t h e  
F o r e s t  Act i s  s u b j e c t  t o  a r i g h t  o f  appea l .  It  would be 
i r r e s p o n s i b l e  o f  t h e  M i n i s t r y  t o  i s s u e  a n  account  t h a t  i t  cou ld  n o t  
j u s t i f y  on a p p e a l ,  p a r t i c u l a r l y  where, a s  i n  t h e  c a s e  a t  hand, t h e  
l i c e n s e e  h a s  adv i sed  i t  would a p p e a l  any f u r t h e r  a c c o u n t s  r e l a t i n g  
t o  Shoa l  I s l a n d  s c a l i n g .  

I n  s h o r t ,  we f e e l  t h e  M i n i s t r y ' s  e x i s t i n g  s c a l e  r e t u r n s  p rov ide  L 
a more a c c u r a t e  e s t i m a t e  of t h e  t imber  d e l i v e r e d  t o  Shoa l  I s l a n d  
t h a n  any a l t e r n a t i v e s  sugges ted  t o  d a t e .  A l l  t h e  d a t a  submi t t ed  
t h u s  f a r  i s  more concerned w i t h  d i s c r e d i t i n g  t h e  e x i s t i n g  s c a l e  
r e t u r n s  t h a n  w i t h  p r o v i d i n g  a j u s t i f i a b l e  a l t e r n a t i v e .  While we c a n  
a c c e p t  t h a t  s c a l e  r e t u r n s  l i k e  any e s t i m a t e  may be s u b j e c t  t o  
c r i t i c i s m  i t  would be f o o l h a r d y  t o  abandon them u n l e s s  a  more 

r e l i a b l e  method of  e s t i m a t i o n  can  be demonstra ted.  Accordingly ,  I 
am unab le  t o  accede t o  y o u r  r e q u e s t  a t  l e a s t  on t h i s  a s p e c t  o f  y o u r  
recommendations. 



You a l s o  requested " s p e c i f i c  information" on t h e  volumes of  
Crown Timber processed through f i v e  o t h e r  dry land s o r t s  "without 
f i r s t  being scaled" a s  we l l  a s  t h e  t o t a l  volume of Crown Timber 
processed through Shoal I s l and  between Ju ly  1978 and December 1981. 
Your reques t  makes c e r t a i n  assumptions we cannot agree wi th ,  
however, I have requested M r .  Hutchings of  t he  Valuation Branch t o  
make a v a i l a b l e  t o  you copies  of a l l  s c a l e  r e t u r n s  f o r  t h e  period i n  
ques t ion  s o  t h a t  you can e x t r a c t  t h e  information you requi re .  

Yours t r u l y ,  

*h T. M. A sey ,  

Deputy Minis fer  . 



- Legislative Assembly OMBUDSMAN 8 Bastion Square 
Province of British Columbia V~ctor~a 

Brmsh Columb~a 
V8W 1 H9 

- Telephone: (604) 387-5855 
Zenith 2221 

January 11, 1984 

Mr. B e r t  Hick 
S e c r e t a r y  t o  C a b i n e t  
P a r l i a m e n t  B u i l d i n g s  
V i c t o r f a ,  B.C. 
V 8 V  1x4 

Dear Mr. Hick: 

Enclosed h e r e w i t h  a r e  twenty  c o p i e s  of t h e  Ombudsman's Repor t  t o  t h e  
L i e u t e n a n t  Governor i n  Counc i l  c o n c e r n i n g  t h e  M i n i s t r y  of F o r e s t s '  
s c a l i n g  p r o c e d u r e s  a t  S h o a l  I s l a n d .  

T h i s  compla in t  was i n i t i a t e d  by a number of logg ing  c o n t r a c t o r s  whose 
f i n a n c i a l  p o s i t i o n s  have been a d v e r s e l y  a f f e c t e d  by f a u l t y  s c a l i n g  
p rocedures .  Some of  t h e s e  c o n t r a c t o r s  a r e  now i n  v e r y  d i f f i c u l t  
f i n a n c i a l  s i t u a t i o n s ,  and f o r  t h a t  r e a s o n  I would a p p r e c i a t e  i t  i f  t h i s  
m a t t e r  c o u l d  be brought  t o  t h e  a t t e n t i o n  of  t h e  L i e u t e n a n t  Governor i n  
Counc i l  a s  soon a s  p o s s i b l e .  

Yours s i n c e r e l y ,  

Enc losures  J K a r l  A. Friedmann 
Ombudsman 
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- Legislative Assembly OMBUDSMAN 8 Bastion Square ?jPBC.$ Province of British Columbia Victorla 
British Colurnb~a 

&,,kc =& &2 ?* V8W 1H9 
- Telephone: (604) 387-5855 

Zenith 2221 

- 

J a n u a r y  11, 1984 

The Honourable W.R. B e n n e t t ,  P.C. 
P remie r  of  t h e  P r o v i n c e  of B r i t i s h  Columbia 
P a r l i a m e n t  B u i l d i n g s  
V i c t o r i a ,  B .C. 
V 8 V  1x4 

Dear S i r :  

P u r s u a n t  t o  s e c t i o n  24(1 )  o f  t h e  Ombudsman A c t ,  R.S.B.C. 1979,  c .  306, I 
submit  h e r e w i t h  a  r e p o r t  of  my i n v e s t i g a t i o n  of t h e  compla in t  of  s i x  
l o g g i n g  c o n t r a c t o r s  c o n c e r n i n g  t h e  M i n i s t r y  o f  F o r e s t s  f o r  c o n s i d e r a t i o n  
by t h e  L i e u t e n a n t  Governor i n  Counc i l .  

I am a v a i l a b l e  t o  d i s c u s s  t h i s  m a t t e r  w i t h  t h e  L i e u t e n a n t  Governor i n  
C o u n c i l  o r  a  Committee of  C o u n c i l  a t  your  conven ience .  Because of t h e  
u rgency  o f  t h i s  m a t t e r  I r e s p e c t f u l l y  r e q u e s t  your  r e s p o n s e  a s  soon a s  
p o s s i b l e .  

Yours s i n c e r e l y ,  

E n c l o s u r e  

/ K a r l  A. Friedmann 
/ Ombudsman 
i 
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REPORT 

THE LIEUTENANT GOVERNOR I N  COUNCIL 

PURSUANT TO SECTION 2 4 ( 1 )  OF THE OMBUDSMAN ACT 
R.S.B.C. 1979 c .  306 

I n  t h e  m a t t e r  o f  a  c o m p l a i n t  made by a number o f  
l o g g i n g  c o n t r a c t o r s  t h a t  t h e  M i n i s t r y  o f  F o r e s t s ,  
t h r o u g h  t h e  e s t a b l i s h m e n t  and i m p l e m e n t a t i o n  o f  a  
f a u l t y  s c a l i n g  p r o c e d u r e  a t  Shoa l  I s l a n d ,  f a i l e d  t o  
s c a l e  a  s i g n i f i c a n t  volume o f  Crown t i m b e r ,  and  t h a t  
a s  a  r e s u l t  b o t h  t h e  c o n t r a c t o r s  and t h e  P r o v i n c e  
have been  u n d e r p a i d  s e v e r a l  m i l l i o n s  o f  d o l l a r s  f o r  
t h e  h a r v e s t i n g  of  Crown t i m b e r .  

I n  December, 1982 I r e c e i v e d  a  c o m p l a i n t  f rom T r a e r  and Mahood 
C o n t r a c t o r s  Ltd .  a b o u t  problems a r i s i n g  o u t  o f  t h e  M i n i s t r y  o f  F o r e s t s f  
s c a l i n g  o p e r a t i o n  a t  B.C. F o r e s t  P r o d u c t s  L t d . ' s  d r y  l a n d  s o r t  a t  S h o a l  
I s l a n d .  I s u b s e q u e n t l y  r e c e i v e d  c o m p l a i n t s  e i t h e r  d i r e c t l y  o r  i n d i r e c t l y  
f rom o t h e r  l o g g i n g  c o n t r a c t o r s  who, l i k e  ~ r a e r  and Mahood, had h a r v e s t e d  
and d e l i v e r e d  l o g s  t o  Shoa l  I s l a n d  f o r  B.C. F o r e s t  P r o d u c t s  L td .  (BCFP): 
Kyuquot Logging L t d . ,  J o h n  Reid and A s s o c i a t e s  L t d . ,  G.W. Cox and Sons 
Logging L t d . ,  and Dougan Logging L td .  

Each o f  t h e s e  companies  had logged  Crown t i m b e r  f o r  BCFP and d e l i v e r e d  i t  
t o  Shoa l  I s l a n d  where i t  was t o  be s c a l e d  by M i n i s t r y  o f  F o r e s t s f  
s c a l e r s .  Under t h e  terms of t h e i r  c o n t r a c t  w i t h  BCFP, t h e  c o n t r a c t o r s  
were  t o  be p a i d  on  t h e  b a s i s  o f  t h e  M i n i s t r y ' s  s c a l e .  The c o n t r a c t o r s  
compla ined  t o  me t h a t  because  o f  t h e  s c a l i n g  p r o c e d u r e  t h e  M i n i s t r y  
e s t a b l i s h e d  a t  Shoa l  I s l a n d ,  and b e c a u s e  o f  t h e  manner i n  which t h e  
M i n i s t r y  s c a l e r s  c a r r i e d  o u t  t h e i r  work, s e v e r a l  hundred thousand  c u b i c  
m e t r e s  of  Crown t i m b e r  were  p r o c e s s e d  t h r o u g h  Shoa l  I s l a n d  w i t h o u t  f i r s t  
b e i n g  s c a l e d .  They e s t i m a t e d  t h a t  because  o f  t h e  M i n i s t r y ' s  f a u l t y  
p r o c e d u r e s ,  t h e y  were u n d e r p a i d  between 4 .5  and 6.3 m i l l i o n  d o l l a r s .  
They f u r t h e r  c o n t e n d e d  t h a t  by n o t  s c a l i n g  t h i s  Crown t i m b e r ,  t h e  
M i n i s t r y  of F o r e s t s  f a i l e d  t o  c o l l e c t  be tween one  and f o u r  m i l l i o n  
d o l l a r s  i n  unpa id  stumpage f e e s  which BCFP owes t h e  P r o v i n c e  f o r  i t s  u s e  
o f  Crown t i m b e r .  



I n  t h e  i n i t i a l  s i x  months a f t e r  I r ece ived  t h i s  compla in t ,  t h e  
complainants  con t inued  t o  meet wi th  M i n i s t r y  o f f i c i a l s  i n  a n  e f f o r t  t o  
reach  a  r e s o l u t i o n ,  and t h e  Min i s t e r  of F o r e s t s  d i r e c t e d  h i s  s t a f f  t o  
under take an i n t e r n a l  i n v e s t i g a t i o n  of t he  ma t t e r .  During t h i s  pe r iod  my 
s t a f f  monitored p rog re s s  on t h e s e  a c t i v i t i e s .  I n  August, 1983 t h e  
Min i s t r y  advised t h e  c o n t r a c t o r s  t h a t  i t  had completed i t s  i n v e s t i g a t i o n  
and t h a t  no f u r t h e r  s c a l e  a ccoun t s  would be i s sued  t o  BCFP. Th i s  was no t  
s a t i s f a c t o r y  t o  t h e  complainants ,  nor  t o  m e ,  a s  I f e l t  t h a t  adequa te  
e x p l a n a t i o n s  had no t  been provided on a  number of s i g n i f i c a n t  i s s u e s .  

I commenced a  d e t a i l e d  i n v e s t i g a t i o n  of t h e  m a t t e r  a t  t h i s  p o i n t .  My 
s t a f f  have ob t a ined  i n fo rma t ion  from Min i s t r y  f i l e s ,  from documents 
provided by t h e  compla inan ts ,  and from d i s c u s s i o n s  w i th  Min i s t r y  s t a f f  i n  
V i c t o r i a  and Vancouver a s  w e l l  a s  w i th  t h e  complainants .  A d d i t i o n a l l y ,  I 
cons idered  i t  prudent t o  seek  a  l e g a l  op in ion  on t h e  ma t t e r  from a  source  
o u t s i d e  my o f f i c e .  I have reviewed t h e  in format ion  ob ta ined  through a l l  
of t h e s e  v a r i o u s  sou rce s ,  and t h e  r e p r e s e n t a t i o n s  which I subsequent ly  
rece ived  from both t h e  Min i s t r y  and BCFP, and I have concluded t h a t  t h e  
complaint  i s  s u b s t a n t i a t e d .  

The f i n a l  r e p o r t  of my i n v e s t i g a t i o n  i s  a t t a c h e d  a s  Appendix A.  The 
r e p o r t  i s  somewhat l eng thy ,  and goes  i n t o  t h e  m a t t e r  i n  a  f a i r  amount of 
d e t a i l ;  however, I cons idered  t h i s  t r e a tmen t  necessa ry  no t  only because 
of t h e  complexi ty  of t h e  m a t t e r ,  but a l s o  because of t he  amount of money 
invo lved .  The fo l lowing  i s  a  summary of t h e  main p o i n t s ;  f u r t h e r  d e t a i l  
on each of t h e s e  p o i n t s  i s  found i n  t h e  r e p o r t  i n  Appendix A. 

- BCFP commenced o p e r a t i o n s  a t  i t s  dry  l and  s o r t  a t  Shoal  I s l a n d  i n  
mid-1978. Crown t imber  was harves ted  and brought t o  t he  d ry  l and  
s o r t  by BCFP and by c o n t r a c t o r s  working f o r  BCFP. A s  i s  r equ i r ed  
by t h e  F o r e s t  Act,  t h e  Min i s t r y  of F o r e s t s  e s t a b l i s h e d  t h e  s c a l i n g  
procedure ,  and was r e s p o n s i b l e  f o r  c a r r y i n g  ou t  t h e  s c a l i n g  of t he  
l ogs .  

- The c o n t r a c t o r s  kep t  r e c o r d s  of t h e  volumes of t imber  they 

harves ted  f o r  BCFP. Such records  a r e  r equ i r ed  under S e c t i o n  149 
of t h e  F o r e s t  Act;  a d d i t i o n a l l y ,  c o n t r a c t o r s  use  such r e c o r d s  t o  
en su re  t h a t  they  r e c e i v e  c o r r e c t  payments. The c o n t r a c t o r s  
g e n e r a l l y  recorded t h i s  i n fo rma t ion  i n  terms of t r u c k  l o a d s  
d e l i v e r e d  t o  t h e  d ry  l and  s o r t .  



- There  i s  a t i m e  l a g  of s e v e r a l  months between d e l i v e r y  o f  l o g s  t o  

t h e  s o r t i n g  ground and r e c e i p t  o f  t h e  s c a l i n g  r e t u r n s  f rom t h e  
E l i n i s t r y .  Some t i m e  a f t e r  s c a l e  r e t u r n s  s t a r t e d  c o n i n g  i n ,  
c o n t r a c t o r s  became d i s s a t i s f i e d  w i t h  t h e  volumes f o r  which  t h e y  
were p a i d  ( i . e .  t h e  s c a l e d  vo lumes ) ,  and  m e t  w i t h  BCFP o n  t h e  
matter. I n  some c a s e s  t h e  s c a l e d  volumes were  10%-12% below t h e  
volumes i n d i c a t e d  by t h e  c o n t r a c t o r s '  r e c o r d s .  

- I n  mid-1981 one  of t h e  c o n t r a c t o r s  employed a n  i n d e p e n d e n t  s c a l e r  

t o  c h e c k  t h e  work of  t h e  M i n i s t r y  s c a l e r s .  H e  d i d  t h i s  w i t h o u t  
t h e  knowledge of  t h e  N i n i s t r y  s c a l e r s ,  o r  of  BCFP, and found  t h a t  
t h e  s c a l e  volumes produced by M i n i s t r y  s c a l e r s  were a b o u t  11% 
lower  t h a n  h i s  c a l c u l a t i o n s .  

- Subsequen t  c h e c k s c a l e s  were made i n v o l v i n g  BCFP, t h e  M i n i s t r y  and 

i n d e p e n d e n t  s c a l e r s ,  bu t  w i t h  t h e  knowledge o f  t h e  M i n i s t r y  
s c a l e r s .  These  c h e c k s  showed t h a t  M i n i s t r y  s c a l e r s  s t i l l  missed  
be tween 3% and 6% of t h e  l o g s  d e l i v e r e d  t o  t h e  s o r t .  At t h e  end 
o f  1981 t h e  M i n i s t r y  changed i t s  s c a l i n g  p r o c e d u r e s  a t  S h o a l  
I s l a n d  s o  as t o  c o r r e c t  t h e  m a j o r  d e f i c i e n c i e s  i n  t h e  sys t em.  

- The c o n t r a c t o r s  o b t a i n e d  t h e  a s s i s t a n c e  of  a  p r o f e s s i o n a l  f o r e s t e r  

t o  e s t i m a t e  t h e  volume of  t i m b e r  h a r v e s t e d  and d e l i v e r e d  by t h e  
c o n t r a c t o r s ,  bu t  n o t  r e p r e s e n t e d  i n  t h e  s c a l e  r e t u r n s .  The 
f o r e s t e r  e s t i m a t e d  t h i s  volume a t  226 064 c u b i c  m e t r e s .  

- There  i s  wide  r e c o g n i t i o n  w i t h i n  t h e  M i n i s t r y  t h a t  t h e  s c a l i n g  

p r o c e d u r e s  and  p r a c t i c e s  a t  Shoa l  I s l a n d  were  d e f i c i e n t  and t h a t  a 
s i g n i f i c a n t  volume o f  Crown t i m b e r  was n o t  s c a l e d  as a r e s u l t .  
T h i s  r e c o g n i t i o n  i s  documented i n  my r e p o r t .  

- S e c t i o n  87  o f  t h e  F o r e s t  A c t  p r o v i d e s  a means t h r o u g h  which t h e  

M i n i s t r y  c o u l d  c o r r e c t  t h e  problems which have  r e s u l t e d  f rom i t s  
f a u l t y  s c a l i n g .  T h i s  s e c t i b n  a l l o w s  t h e  M i n i s t r y  t o  e s t i m a t e  t h e  
volume of  Crown t i m b e r  which was p r o c e s s e d ,  s o l d  o r  removed f rom 
t h e  P r o v i n c e  w i t h o u t  f i r s t  b e i n g  s c a l e d ,  and t o  m u l t i p l y  t h a t  
volume by t h e  a p p l i c a b l e  s tumpage rate  s o  as t o  d e t e r m i n e  t h e  
amount o f  s tumpage due  t o  t h e  P r o v i n c e .  T h i s  p r o c e s s  r e s u l t s  i n  
a n  a d d i t i o n a l  scale r e t u r n  b e i n g  i s s u e d  t o  t h e  l i c e n s e e  ( i n  t h i s  
case BCFP), and  b o t h  t h e  P r o v i n c e  and t h e  c o n t r a c t o r s  are p a i d  on  
t h e  b a s i s  of  t h e  scale r e t u r n .  



The M i n i s t r y  of  F o r e s t s  has  r e f u s e d  t o  a p p l y  S e c t i o n  87.  It  h a s  
s t a t e d  t h a t  i t  has  a d v i c e  from t h e  M i n i s t r y  of t h e  A t t o r n e y  
G e n e r a l  t h a t  S e c t i o n  87 i s  n o t  a p p l i c a b l e  t o  t h e  S n o a l  I s l a n d  
s i t u a t i o n ;  however, i t  h a s  r e f u s e d  t o  p r o v i d e  me w i t h  a  comple te  
copy of t h a t  o p i n i o n .  I have a l s o  sough t  a  l e g a l  o p i n i o n  on t h i s  
i s s u e ,  from Mr. Richard  Campbell,  Esq. ,  who c o n f i n e s  h i s  p r a c t i c e  
t o  f o r e s t r y  law,  He a d v i s e d  t h a t  S e c t i o n  87 d o e s  indeed  
c o n s t i t u t e  a n  a p p r o p r i a t e  remedy. That  o p i n i o n  h a s  been provided 
t o  t h e  M i n i s t r y  and i s  a t t a c h e d  t o  Appendix A. 

- The e s s e n c e  of my recommendations t o  t h e  M i n i s t r y  was t h a t  t h e  

M i n i s t r y  p r e p a r e  a n  e s t i m a t e  of t h e  u n s c a l e d  volume of t imber  i n  
c o n s u l t a t i o n  w i t h  BCFP and t h e  c o n t r a c t o r s  and u s e  t h a t  e s t i m a t e  
a s  t h e  b a s i s  f o r  i s s u i n g  a  new s c a l e  r e t u r n .  

The M i n i s t r y  h a s  r e f u s e d  t o  a c c e p t  my recommendations.  I n  i t s  r e s p o n s e  
of J a n u a r y  6 ,  1983 (Appendix B) t h e  M i n i s t r y  h a s  advanced t h r e e  t y p e s  of 
arguments:  

i )  The M i n i s t r y  of  t h e  A t t o r n e y  Genera l  has  opined t h a t  S e c t i o n  
87 i s  n o t  a p p l i c a b l e  t o  t h i s  c a s e ;  

i i )  even  i f  S e c t i o n  87 were a p p l i c a b l e ,  t h e  f i g u r e s  p rov ided  by 
t h e  compla inan t s  a r e  no t  c o n s i d e r e d  a s  a c c u r a t e  a n  e s t i m a t e  
a s  t h e  M i n i s t r y ' s  s c a l e  r e t u r n s ;  

i i i )  s c a l e  r e t u r n s  can  be a p p e a l e d ,  and i n  t h i s  c a s e  t h e  l i c e n s e e  
(BCFP) h a s  a l r e a d y  s t a t e d  t h a t  i t  would a p p e a l  any f u r t h e r  
a c c o u n t s ;  t h e  M i n i s t r y  c o n s i d e r s  i t  would be i r r e s p o n s i b l e  
t o  i s s u e  a n  accoun t  i t  cou ld  no t  j u s t i f y  on a p p e a l .  

I have addressed  t h e  f i r s t  of t h e s e  arguments  i n  my r e p o r t  and i n  my 
p r e v i o u s  co r respondence  w i t h  t h e  M i n i s t r y .  I do  no t  c o n s i d e r  i t  v a l i d  
and t h e  M i n i s t r y  h a s  t h u s  f a r  r e f u s e d  t o  p rov ide  any a d d i t i o n a l  
i n f o r m a t i o n  i n  s u p p o r t  of  i t s  l e g a l  o p i n i o n .  

With r e s p e c t  t o  t h e  second argument ,  I must make two p o i n t s :  f i r s t ,  t h e  
M i n i s t r y  h a s  n o t  den ied  t h a t  a  volume of Crown t i m b e r  went th rough  S h o a l  
I s l a n d  w i t h o u t  be ing  s c a l e d  ( i n  f a c t ,  f i l e  documents acknowledge t h i s ) ,  
and second ,  I d i d  n o t  recommend t h a t  t h e  c o m p l a i n a n t s '  f i g u r e s  
n e c e s s a r i l y  be used a s  t h e  e s t i m a t e s  of t h e  u n s c a l e d  volume. Both my 
p r e l i m i n a r y  and my f i n a l  r e p o r t s  i n d i c a t e d  a  number o f  i t e m s  which must 



be a d d r e s s e d  i n  o r d e r  t o  d e t e r m i n e  t h e  q u a n t i t y  of  u n s c a l e d  t imber .  But  
t o  d a t e  t h e  M i n i s t r y  h a s  n o t  r a i s e d  a n y  s u b s t a n t i v e  a rgument s  t o  c o u n t e r  
t h e  d a t a  p rov ided  by t h e  c o m p l a i n a n t s ,  and i n  v iew o f  t h e  known 
i n a c c u r a c y  o f  t h e  M i n i s t r y  s c a l e  r e t u r n s  i n  my view t h e  c o m p l a i n a n t s '  
e s t i m a t e s  p r o v i d e  a  good b a s i s  f rom which t h e  M i n i s t r y  c o u l d  d e r i v e  i t s  
e s t i m a t e .  

I n  i t s  t h i r d  p o i n t ,  t h e  M i n i s t r y  seems t o  be s a y i n g  t h a t  i t  r e f u s e s  t o  
i s s u e  a f u r t h e r  s c a l e  a c c o u n t  because  i t  knows BCFP would a p p e a l  t h e  
s c a l e .  I f i n d  t h i s  argument t o  be p a r t i c u l a r l y  d i s t a s t e f u l .  It  i s  known 
t h a t  t h e  e x i s t i n g  s c a l e  r e t u r n s  a r e  i n c o r r e c t ;  y e t ,  as  i s  shown i n  my 
r e p o r t ,  t h e  c o n t r a c t o r s  n e v e r  had a n  o p p o r t u n i t y  t o  a p p e a l  t h o s e  s c a l e s .  
Again,  my recommendation was t h a t  t h e  M i n i s t r y  p r e p a r e  a n  e s t i m a t e  of  t h e  
u n s c a l e d  volume i n  c o n s u l t a t i o n  w i t h  BCFP and t h e  c o n t r a c t o r s .  With i t s  
e x p e r t i s e  i n  s c a l i n g ,  t h e  M i n i s t r y  s h o u l d  be a b l e  t o  produce a n  estimate 
i t  c a n  j u s t i f y .  I canno t  a c c e p t  t h a t  t h e  M i n i s t r y  would r e f u s e  t o  
f u l f i l l  i t s  r e s p o n s i b i l i t i e s  mere ly  because  a l i c e n s e e  h a s  s t a t e d  a n  
i n t e n t i o n  t o  a p p e a l .  I s h o u l d  a l s o  n o t e  t h a t  I have a d v i s e d  t h e  M i n i s t r y  
a b o u t  a r e c e n t  judgment i n  which t h e  Supreme Cour t  of  B r i t i s h  Columbia 
r e l i e d  on d i s c r e p a n c i e s  i n  l o g  c o u n t s  and a c c e p t e d  e x p e r t  t e s t i m o n y  t o  
r e c t i f y  a n  e r r o n e o u s  s c a l e .  

A s  a r e s u l t  of  my i n v e s t i g a t i o n  I have conc luded  t h a t  t h e  M i n i s t r y  of  
F o r e s t s '  r e f u s a l  t o  a c t  i s  u n j u s t ,  i n  t h a t  i t  i s  c a u s i n g  s i g n i f i c a n t  harm 
both  t o  t h e  c o n t r a c t o r s  and t o  t h e  P r o v i n c e .  Using t h e  c o n t r a c t o r s '  
estimates of  u n s c a l e d  volumes, t h e y  have been  underpa id  a p p r o x i m a t e l y  4.5 
t o  6.3 m i l l i o n  d o l l a r s .  Pe rhaps  e v e n  more a l a r m i n g  i s  t h e  f a c t  t h a t  a s  a 
r e s u l t  of  t h e  M i n i s t r y ' s  r e f u s a l ,  t h e  P r o v i n c e  h a s  a l s o  been u n d e r p a i d  by 
one  t o  f o u r  m i l l i o n  d o l l a r s  f o r  Crown t i m b e r  p r o c e s s e d  b u t  n o t  s c a l e d  a t  
Shoa l  I s l a n d .  T h i s  f i g u r e  c o u l d  a l s o  be much l a r g e r ,  s i n c e  t h e  same 
f a u l t y  s c a l i n g  p r o c e d u r e s  were ,  o r  are ,  i n  e f f e c t  a t  f i v e  o t h e r  d r y  l a n d  
s o r t s  t h roughou t  t h e  P rov ince .  

The M i n i s t r y  o f  F o r e s t s  h a s  a r e s p o n s i b i l i t y  t o  manage t h e  P r o v i n c e ' s  
t i m b e r  r e s o u r c e s  f o r  t h e  b e n e f i t  of  t h e  P rov ince .  When t h e  M i n i s t r y  
p e r m i t s  Crown t i m b e r  t o  be  h a r v e s t e d ,  i t  i s  r e q u i r e d  t o  c o l l e c t  t h e  
stumpage o r  r o y a l t y  f e e s  due  t o  t h e  Crown P r o v i n c i a l .  I n  t h i s  case BCFP, 
and p e r h a p s  o t h e r  f o r e s t  p r o d u c t s  companies ,  have h a r v e s t e d  and have had 
t h e  u s e  and b e n e f i t  of  Crown t i m b e r ,  b u t  because  t h e  M i n i s t r y  d i d  n o t  
s c a l e  a l l  o f  t h e  t i m b e r ,  t h e  P r o v i n c e  h a s  n o t  r e c e i v e d  t h e  r evenue  t o  
which  i t  i s  e n t i t l e d .  I have  recommended t h a t  t h e  M i n i s t r y  t a k e  t h e  
n e c e s s a r y  and a p p r o p r i a t e  c o r r e c t i v e  a c t i o n ,  and i t  h a s  r e f u s e d .  



I now s e e k  your  a s s i s t a n c e  i n  t h i s  m a t t e r .  I would r e q u e s t  t h a t  t h e  
M i n i s t r y  of  F o r e s t s  be d i r e c t e d  t o  t a k e  the  c o r r e c t i v e  a c t i o n  o u t l i n e d  i n  
my recommendations. I have a t t a c h e d  n o t  o n l y  my recommendations and 
f i n a l  r e p o r t ,  b u t  a l s o  a l l  of  t h e  r e l a t e d  correspondence I had w i t h  t h e  
M i n i s t r y  and w i t h  BCFP. I s h a l l  a l s o  a t t e m p t  t o  respond t o  r e q u e s t s  f o r  
any f u r t h e r  i n f o r m a t i o n  which may be r e q u i r e d .  

Yours s i n c e r e l y ,  

January  11, 1984 
K a r l  A. Friedmanh 
Om bud sma n  



RECOhIEiE NDATION 

That  t h e  n e c e s s a r y  s t e p s  be t a k e n  t o  e n s u r e  implementa t ion  of t h e  
f o l l o w i n g  recommendations made p u r s u a n t  t o  s e c t i o n  22  of  t h e  Ombudsman 
Act ,  R.S.B.C. 1979, c .  306. - 
1. t h a t  t h e  M i n i s t r y  o f  F o r e s t s  p r e p a r e  a n  e s t i m a t e  of t h e  u n s c a l e d  

t imber  p rocessed  through Shoa l  I s l a n d  d u r i n g  t h e  p e r i o d  J u l y  1978 
t o  December 1981; 

2 .  t h a t  t h e  M i n i s t r y  p r o v i d e  BCFP and t h e  c o n t r a c t o r s  w i t h  i t s  
e s t i m a t e ,  and w i t h  i n f o r m a t i o n  on t h e  means by which t h e  e s t i m a t e  
was deve loped ;  

3 .  t h a t  t h e  M i n i s t r y  c o n s i d e r  any r e p r e s e n t a t i o n s  r e c e i v e d  from t h e  
a f f e c t e d  p a r t i e s  b e f o r e  f i n a l i z i n g  i t s  e s t i m a t e ;  and . 

4 .  t h a t  t h e  M i n i s t r y  i s s u e  a d d i t i o n a l  s c a l e  r e t u r n s  and i n v o i c e s  t o  
BCFP o n  t h e  b a s i s  of t h i s  e s t i m a t e .  
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OMBUDSMAN 8 Bastion Square 
Victoria 
British Columbia 
V8W 1 ti9 
Telephone: (604) 387-5855 
Zenith 2221 

F i l e  No: 82 09119 

December 19 ,  1983 

Mr. T.M. Apsey 
Deputy  N i n i s t e r  
M i n i s t r y  o f  F o r e s t s  
1450 Government S t r e e t  
V i c t o r i a ,  B .  C. 
Vf;iJ 3 E 7  

Dear  Mr. Apsey: 

Re: S h o a l  I s l a n d  S c a l i n ~  

On September  28, 1983  I w r o t e  t o  you i n  some d e t a i l  t o  a d v i s e  you  o f  my 
p r e l i m i n a r y  c o n c l u s i o n s  w i t h  r e s p e c t  t o  t h e  S h o a l  I s l a n d  c o m p l a i n t ,  and  
t o  a d v i s e  you o f  t h e  r ecomnenda t ions  I was c o n s i d e r i n g .  Tha t  l e t t e r  a l s o  
p rov ided  you w i t h  a n  o p p o r t u n i t y  t o  uiake r e p r e s e n t a t i o n s  on  any  of  t h e  
i s s u e s  7 had r a i s e d .  Your O c t o b e r  18, 1 9 8 3  r e s p o n s e  a d d r e s s e d  o n l y  t h e  
a p p l i c a b i l l t y  of  S e c t i o n  87 of  t h e  F o r e s t  Act  t o  t h e  Shoa l  I s l a n d  
s i t u n t i b n .  You i n d i c a t e d  t h a t  t h e  H i n i s t r y  o f  A t t o r n e y  G e n e r a l  had 
a d v i s e d  you t h a t  S e c t i o n  87 was i n t e n d e d  t o  c o v e r  a s i t u a t i o n  i n  wh ich  
l o g s  wcre p r o c e s s e d  o r  e x p o r t e d  w i t h o u t  b e i n g  s c a l e d ,  and  n o t  t o  c o v e r  a 
s i t u a t i o n  i n  which  l o g s  were  mi s sed  d u r i n g  t h e  s c a l i n g  p r o c e s s .  The 
t i i n i s t r y  o f  A t t o r n e y  G e n e r a l ' s  c o n c l u s i o n  was t h a t  t h e  E l i n i s t r y  c o u l d  n o t  
s end  a f u r t h e r  a c c o u n t  t o  BCFP p u r s u a n t  t o  S e c t i o n  87 and o n  t h a t  b a s i s  
you d e c i d e d  t o  t a k e  no f u r t h e r  a c t i o n  o n  t h e  matter. 

I c o n s i d e r e d  y o u r  comments and d e c i d e d  t o  s e e k  f u r t h e r  l e g a l  a d v i c e  f rom 
a s o u r c e  o u t s i d e  my o f f i c e .  I c o n t a c t e d  l l r .  R i c h a r d  Campbel l ,  Esq . ,  who 
c o n f i n e s  h i s  p r a c t i c e  t o  f o r e s t r y  l a w ,  and  r e q u e s t e d  t h a t  he  p r o v i d e  me 
w i t h  a l e g a l  o p i n i o n  o n  a number o f  i s s u e s  r e l a t e d  t o  t h e  a p p l i c a b i l i t y  
of  S e c t i o n  87 .  I have  now r e c e i v e d  h i s  o p i n i o n  and  a t t a c h  i t  f o r  y o u r  
i n f o r m a t i o n .  You w i l l  n o t e  t h a t  Fir. C a a p b e l l  h a s  conc luded  i n  p a r t  t h a t :  

"The r e g i o n a l  manager  may, i f  h e  w i s h e s ,  i n v o k e  S e c t i o n  87 o f  t h e  
F o r e s t  Ac t  t o  e s t i m a t e  t h e  volumes  o f  u n s c a l e d  l o g s .  H e  i s  n o t  
p r e v e n t e d  from d o i n g  s o  by r e a s o n  o n l y  t h a t  t h e  l o g s  went t h r o u g h  
t h e  " s c a l i n g  p r o c e s s "  o r  t h a t  s tumpage  a n d  r o y a l t y  a c c o u n t s  were  
i s s u e d  i n  r e s p e c t  o f  s c a l e d  l o g s  t h a t  were  d e l i v e r e d  a t  t h e  same 
t i m e . "  



I n  s h o r t ,  S e c t i o n  8 7  d o e s  c o n s t i t u t e  a  remedy,  and  d o e s  n o t  p r e v e n t  you  
from t a k i n g  a c t i o n  t o  c o r r e c t  t h e  p rob lem c r e a t e d  a t  S h o a l  I s l a n d .  

I have  now f i n a l i z e d  my c o n c l u s i o n s ,  and  you  w i l l  f i n d  t h e  c o m p l e t e  
r e p o r t  of my i n v e s t i g a t i o n  a t t a c h e d .  I n  summary my f i n d i n g s  a r e  a s  
f  01 lows : 

- The M i n i s t r y  o f  F o r e s t s  e s t a b l i s h e d  t h e  s c a l i n g  p r o c e d u r e s  a t  BCFP's 
d r y  l a n d  s o r t  a t  S h o a l  I s l a n d ,  and  M i n i s t r y  s c a l e r s  were  r e s p o n s i b l e  
f o r  t h e  s c a l i n g  o f  Crown t i m b e r  a t  t h e  s i t e .  

- The s c a l i n g  p r o c e d u r e s  were  d e f i c i e n t  i n  a  number o f  ways,  a n d  a s  a 
r e s u l t ,  d u r i n g  a  3  1 1 2  y e a r  p e r i o d ,  a  volume o f  Crown t i m b e r  was 
p r o c e s s e d  t h r o u g h  t h e  d r y  l a n d  s o r t  w i t h o u t  b e i n g  s c a l e d .  

- The M i n i s t r y  s c a l e  formed t h e  b a s i s  o n  which  s tumpage  was c h a r g e d ,  
and  on  which  c o n t r a c t o r s  were  p a i d  f o r  t h e i r  l o g g i n g .  However, t h e  
P r o v i n c e  was n o t  p a i d  s tumpage  o n  t h e  u n s c a l e d  volume o f  Crown 
t i m b e r ,  and  t h e  c o n t r a c t o r s  were n o t  p a i d  f o r  l o g g i n g  i t  - a l t h o u g h  
BCFP d i d  b e n e f i t  f rom t h e  u s e  o f  t h e  t i m b e r .  

- Because  o f  t h e  M i n i s t r y  o f  F o r e s t s '  d e f i c i e n t  s c a l i n g ,  b o t h  t h e  
P r o v i n c e  and  t h e  c o n t r a c t o r s  have  s u f f e r e d .  The c o n t r a c t o r s  h a v e  
e s t i m a t e d  t h a t  226 ,064 c u b i c  m e t r e s  o f  t i m b e r  t h e y  h a r v e s t e d  and  
d e l i v e r e d  t o  S h o a l  I s l a n d  was u n s c a l e d ,  a n d  t h a c  a s  a  r e s u l t ,  t h e y  
have  been u n d e r p a i d  from $4 ,521 ,280  t o  $6 ,329 ,792 .  The u n p a i d  
s tumpage  o n  t h i s  volume ( a t  $6 - $9 p e r  c u b i c  m e t r e )  r a n g e s  f rom 
$1 ,356,384 t o  $2 ,034 ,576;  and  t h i s  amount d o u b l e s  i f  BCFP employees  
( i n d e p e n d e n t  o f  t h e  c o n t r a c t o r s )  h a r v e s t e d  and  d e l i v e r e d  a n  
e q u i v a l e n t  volume o f  Crown t i m b e r  t o  S h o a l  I s l a n d .  

- S e c t i o n  8 7  o f  t h e  F o r e s t  Act  a p p l i e s  t o  s i t u a t i o n s  i n  which  t i m b e r  
was p r o c e s s e d  o r  e x p o r t e d  w i t h o u t  b e i n g  s c a l e d .  I n  s u c h  s i t u a t i o n s  
t h e  l l i n i s t r y  i s  t o  e s t i m a t e  t h e  volume o f  u n s c a l e d  t i m b e r ,  a p p l y  t h e  
a p p r o p r i a t e  s tumpage  r a t e s ,  a n d  i n v o i c e  t h e  l i c e n s e e  o n  t h e  b a s i s  of  
t h a t  e s t i m a t e .  S e c t i o n  8 7  i s  a n  a p p r o p r i a t e  remedy f o r  t i m b e r  
p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  a f t e r  J a n u a r y  1, 1979.  F o r  t i m b e r  
p r o c e s s e d  p r i o r  t o  t h a t  d a t e  a  s i m i l a r  p r o c e d u r e  c o u l d  be  u s e d  s i n c e  
t h a t  was ,  i n  f a c t ,  t h e  M i n i s t r y ' s  p r a c t i c e  p r i o r  to  t h e  coming i n t o  
f o r c e  o f  t h e  c u r r e n t  F o r e s t  Ac t .  

- The M i n i s t r y ' s  d e c i s i o n  t o  n o t  a p p l y  S e c t i o n  8 7  i s  u n j u s t ,  and  
d e t r i m e n t a l l y  a f f e c t s  b o t h  t h e  P r o v i n c e  a n d  t h e  c o n t r a c t o r s .  The 
M i n i s t r y  s h o u l d  t a k e  immedia te  a c t i o n  t o  c o r r e c t  t h i s  s i t u a t i o n .  



A d d i t i o n a l l y ,  i n  my l a s t  l e t t e r  I p o i n t e d  o u t  t h a t  similar s c a l i n g  
p r o c e d u r e s  had b e e n  i n  p l a c e  a t  f i v e  o t h e r  d r y  l a n d  s o r t s ,  a n d  a p p a r e n t l y  
a r e  s t i l l  i n  e f f e c t  a t  o n e  o f  t h o s e  l o c a t i o n s .  I had r e q u e s t e d  t h a t  you 
p r o v i d e  me w i t h  s p e c i f i c  i n f o r m a t i o n  o n  t h e  vo lumes  o f  Crown t i m b e r  w h i c h  
m i g h t  have  b e e n  p r o c e s s e d  t h r o u g h  t h o s e  d r y  l a n d  s o r t s  w i t h o u t  f i r s t  
b e i n g  s c a l e d .  You d i d  n o t  r e s p o n d  t o  t h i s  r e q u e s t ,  n o r  t o  my r e q u e s t  f o r  
d a t a  o n  t h e  t o t a l  vo lume o f  Crown t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  
b e t w e e n  J u l y ,  1978  a n d  December,  1981. P l e a s e  p r o v i d e  t h i s  i n f o r m a t i o n  
i n  y o u r  r e s p o n s e  t o  t h i s  l e t t e r .  

My r ecommenda t i ons  w i t h  r e s p e c t  t o  t h e  S h o a l  I s l a n d  c o m p l a i n t  a r e  l i s t e d  
a t  t h e  end  o f  t h e  a t t a c h e d  r e p o r t .  T h e s e  r ecommenda t i ons  a r e  made 
p u r s u a n t  t o  S e c t i o n  22  o f  t h e  Onhudsman Act. I would a l s o  r e q u e s t ,  a s  
p r o v i d e d  f o r  i n  S e c t i o n  2 3  o f  t h e  Onbudsnan Act c h a t  you  n o t i f y  m e  by 
J a n u a r y  6 ,  1 9 8 4  o f  t h e  s t e p s  you  i n t e n d  t o  t a k e  t o  g i v e  e f f e c t  t o  my 
r ecommenda t i ons .  I c o n s i d e r  t h i s  t o  be  a  r e a s o n a b l e  p e r i o d  o f  time f o r  
y o u r  r e s p o n s e  s i n c e  y o u  have  had my p r e l i m i n a r y  f i n d i n g s  b e f o r e  you  s i n c e  
Sep t embe r  2 8 ,  1983 ,  a n d  my f i n a l  r e p o r t  d o e s  n o t  d i f f e r  s u b s t a n t i a l l y  
f r o m  my p r e l i n i n a r y  f i n d i n g s .  I f  I h a v e  n o t  had  a n  a d e q u a t e  r e s p o n s e  by  
J a n u a r y  6 ,  1 9 8 4 ,  I w i l l  h ave  t o  c o n s i d e r  mak ing  a  r e p o r t  t o  t h e  
L i e u t e n a n t  G o v e r n o r  i n  C o u n c i l ,  p u r s u a n t  t o  S e c t i o n  24 o f  t h e  Ombudsman 
Ac t .  

Y o u r s  s i n c e r e l y ,  

," - K a r l  A. ~ r i e d m a n n  

/ Ombudsman 

A t t a c h m e n t  

c .c.: T.?!. W a t e r l a n d ,  M i n i s t e r  
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THE COMPLAINT 

I have  r e c e i v e d  a  c o m p l a i n t  a b o u t  t h e  M i n i s t r y  o f  F o r e s t s '  s c a l i n g  
p r o c e d u r e s  a t  S h o a l  I s l a n d .  B r i e f l y ,  t h e  c o m p l a i n t  i s  t h a t  t h e  M i n i s t r y  
o f  F o r e s t s  f a i l e d  i n  i t s  d u t y  t o  p r o p e r l y  s c a l e  Crown t i m b e r ,  a n d  t h a t  
t h i s  f a i l u r e  h a s  had two i m p o r t a n t  and  n e g a t i v e  consequences :  

- t h e  c o n t r a c t o r s  who logged  t h e  t i m b e r  were  s i g n i f i c a n t l y  u n d e r p a i d  

f o r  t h e i r  e f f o r t s ;  

- t h e  M i n i s t r y  d i d  n o t  c o l l e c t  a  s i g n i f i c a n t  amount of  money i n  

s tumpage f e e s  owed t o  t h e  P r o v i n c e  f o r  t h e  u s e  of  Crown t i m b e r .  

The c o m p l a i n t  was b rough t  t o  me by c o n t r a c t o r s  who worked u n d e r  c o n t r a c t  
f o r  B.C. F o r e s t  P r o d u c t s  L t d .  (BCFP) d u r i n g  t h e  1978-1981 p e r i o d ,  l o g g i n g  
Crown t i m b e r  which  was  brought  i n t o  BCFPfs d r y  l a n d  s o r t  a t  S h o a l  
I s l a n d :  T r a e r  and  Hahood C o n t r a c t i n g  L t d . ,  Kyuquot Logging  L td . ,  John 
R e i d  ( f o r  Quatam Logging and  J.R.B. C o n t r a c t o r s ) ,  G.W. Cox and  S o n s  
Logging L td . ,  and  Dougan Logging  L td .  

The Crown t i m b e r  which  t h e y  logged  f o r  BCFP was t a k e n  t o  t h e  d r y  l a n d  
s o r t  a t  S h o a l  I s l a n d ,  where i t  was s c a l e d  by M i n i s t r y  o f  F o r e s t s  
s c a l e r s .  The s c a l e  produced by t h e  M i n i s t r y  o f  F o r e s t s  s c a l e r s  s e r v e d  a s  
t h e  b a s i s  f o r  d e t e r m i n i n g  t h e  amount o f  s tumpage o r  r o y a l t y  f e e s  owed t o  
t h e  P r o v i n c e  by BCFP f o r  t h e  l o g g i n g  o f  Crown t i m b e r .  A l s o ,  u n d e r  t h e  
t e r m s  of  t h e  c o n t r a c t  between BCFP and  t h e  c o n t r a c t o r s ,  t h e  s c a l e  s e r v e d  
a s  t h e  b a s i s  upon which BCFP p a i d  e a c h  c o n t r a c t o r  f o r  h i s  l o g g i n g  
o p e r a t  i o n s .  

By compar ing  t h e  s c a l e  r e s u l t s  of  t r u c k  l o a d s  of  t i m b e r  d e l i v e r e d  t o  t h e  
S h o a l  I s l a n d  d r y  l a n d  s o r t  w i t h  t h e  s c a l e  r e s u l t s  of  e a r l i e r  d e l i v e r i e s ,  
t h e  c o n t r a c t o r s  came t o  t h e  c o n c l u s i o n  t h a t  a p r o p o r t i o n  of  t h e  t i m b e r  
which  t h e y  had logged  and d e l i v e r e d  t o  t h e  d r y  l a n d  s o r t  had n o t  been 
s c a l e d .  The c o n t r a c t o r s  e n l i s t e d  t h e  a s s i s t a n c e  o f  a p r o f e s s i o n a l  
f o r e s t e r ,  T.M. Thomson t o  h e l p  them p r e p a r e  a n  e s t i m a t e  of  t h e  e x t e n t  o f  
t h e  u n d e r s c a l e .  



Thomson e s t i m a t e d  t h a t  M i n i s t r y  o f  F o r e s t s  s c a l e r s  had f a i l e d  t o  s c a l e  
226 064 c u b i c  m e t r e s  o f  t h e  Crown t i m b e r  wh ich  t h e  s i x  c o n t r a c t o r s  had 
h a r v e s t e d  and  d e l i v e r e d  d u r i n g  a  t h r e e  and  a  h a l f  y e a r  p e r i o d .  Us ing  a  
c o n t r a c t  r a t e  r a n g i n g  f rom $20.00 t o  $28.00 p e r  c u b i c  m e t r e ,  t h i s  would 
mean t h a t  t h e  c o n t r a c t o r s  were u n d e r p a i d  a  t o t a l  amount r a n g i n g  f rom 
$4,521,280.00 t o  $6 ,329 ,792.00 .  

I f  M i n i s t r y  s c a l e r s  f a i l e d  t o  s c a l e  t h i s  volume of  Crown t i m b e r ,  t h e  
M i n i s t r y  a l s o  f a i l e d  t o  c o l l e c t  t h e  s tumpage  which  s h o u l d  have  been  
c h a r g e d  BCFP f o r  t h e  u s e  o f  Crown t i m b e r .  Us ing  a  s tumpage  r a t e  r a n g i n g  
f rom $6.00 t o  $9.00 p e r  c u b i c  m e t r e ,  t h i s  would mean t h a t  t h e  M i n i s t r y  
had f a i l e d  t o  c o l l e c t  be tween $1 ,356 ,384 .00  a n d  $2 ,034 ,576 .00  i n  s tumpage  
on  t i m b e r  which t h e  c o n t r a c t o r s  d e l i v e r e d  t o  S h o a l  I s l a n d ,  b u t  which  was 
n o t  s c a l e d .  

Ploreover ,  t h e  amount o f  u n c o l l e c t e d  s tumpage  c o u l d  be  s i g n i f i c a n t l y  
h i g h e r .  The c o m p l a i n a n t s  have  s t a t e d  t h a t  t h e y  l o g g e d  a b o u t  h a l f  o f  t h e  
Crown t i m b e r  b r o u g h t  i n t o  S h o a l  I s l a n d ,  w i t h  t h e  r e m a i n d e r  b e i n g  l o g g e d  
by BCFP. S i n c e  t h e  same s c a l i n g  p r o c e d u r e s  were  a p p l i e d ,  o n e  c o u l d  
e x p e c t  t h a t  a  s i m i l a r  volume o f  t i m b e r  h a r v e s t e d  by BCFP employees  was 
a l s o  l e f t  u n s c a l e d ,  and  t h u s  t h e  above  e s t i m a t e  o f  u n c o l l e c t e d  s tumpage  
a t  S h o a l  I s l a n d  would d o u b l e .  

A d d i t i o n a l l y ,  d u r i n g  t h e  c o u r s e  o f  my i n v e s t i g a t i o n ,  I became a w a r e  t h a t  
t h e r e  a r e  o t h e r  d r y  l a n d  s o r t s  where a  s c a l i n g  p r o c e d u r e  s i m i l a r  t o  t h a t  
u sed  a t  S h o a l  I s l a n d  i s  o r  was  i n  e f f e c t .  I u n d e r s t a n d  t h a t  t h e r e  a r e  
f i v e  o t h e r  s u c h  l o c a t i o n s  and  t h a t  t h e  s c a l i n g  p r o c e d u r e s  a t  f o u r  of  
t h e s e  l o c a t i o n s  were  s u b s e q u e n t l y  changed ;  however,  i n  t h e  c a s e  o f  t h e  
Eve R i v e r  d r y  l a n d  s o r t  t h e  p r o c e d u r e  r e m a i n s  t h e  same. A l t h o u g h  I h a v e  
r e q u e s t e d  comments f rom t h e  M i n i s t r y  o n  t h e  volume o f  t i m b e r  which  m i g h t  
have  been  p r o c e s s e d  t h r o u g h  t h e s e  d r y  l a n d  s o r t s  w i t h o u t  f i r s t  b e i n g  
s c a l e d ,  I have  r e c e i v e d  no  r e s p o n s e ,  a n d  a t  p r e s e n t  I am u n a b l e  t o  
e s t i m a t e  t h e  a d d i t i o n a l  u n c o l l e c t e d  s tumpage  wh ich  t h i s  migh t  r e p r e s e n t .  



BACKGROUND 

The r e l e v a n t  e v e n t s  l e a d i n g  up t o  t h i s  compla in t  a r e  a s  f o l l o w s :  

1. I n  J u l y ,  1978, BCFP commenced o p e r a t i o n  of a  d ry  l a n d  s o r t  a t  Shoa l  
I s l a n d .  The l o g s  brought  i n t o  t h e  d r y  l a n d  s o r t  were Crown t i m b e r  
h a r v e s t e d  from v a r i o u s  l o c a t i o n s  w i t h i n  BCFP's l i c e n c e  a r e a s .  The 
l o g s  were towed t o  t h e  i s l a n d  by w a t e r ,  and were t o  be s c a l e d  by 
M i n i s t r y  of F o r e s t s  s c a l e r s .  The s c a l i n g  and t h e  s o r t i n g  of  t h e  
l o g s  were i n t e g r a t e d  i n t o  t h e  same p r o c e s s  through t h e  f o l l o w i n g  
s t e p s :  

a )  Bundles  o f  l o g s  were brought  o u t  of  t h e  w a t e r ,  t h e  s t r a p s  
removed, and the  l o g s  sp read  o u t  l o o s e l y  i n  rows 250-300 f e e t  
i n  l e n g t h .  

b) A BCFP employee would g r a d e  t h e  l o g s ,  marking them w i t h  p a i n t  
t o  i n d i c a t e  t h e  s o r t s  i n t o  which t h e  l o g s  would e v e n t u a l l y  be 
p u t .  There  were abou t  20 d i f f e r e n t  s o r t  codes  ( f i r  sawlog,  
c e d a r  s h i n g l e ,  e t c . )  

c )  Four  o r  f i v e  M i n i s t r y  s c a l e r s  t h e n  walked around t h e  row of  
l o g s  t o  do  t h e  s c a l i n g .  Each s c a l e r  was r e s p o n s i b l e  f o r  
s c a l i n g  a  number o f  d i f f e r e n t  s o r t s ,  and had a  d i f f e r e n t  
t a l l y  f o r  each  s o r t .  ( F o r  example,  i f  s c a l e r  A was t o  s c a l e  
t i m b e r  marked f o r  f i r  sawlogs ,  c e d a r  s h i n g l e s ,  l a r g e  c y p r e s s  
and p i n e  sawlogs ,  he would have f o u r  t a l l i e s ,  one f o r  e a c h  
s o r t ) .  

d )  The s c a l e r  was t o  r e c o r d  t h e  volume of  a l l  of t h e  l o g s  i n  
e a c h  of h i s  l o g  s o r t s  on t h e  a p p r o p r i a t e  t a l l y .  T a l l y  s h e e t s  
remained open u n t i l  comple te ,  s o  t h a t  l o g s  from a  number o f  
d i f f e r e n t  bund les  cou ld  be i n c l u d e d  on one t a l l y  s h e e t .  

2. Kyuquot Logging L td .  had been l o g g i n g  f o r  BCFP f o r  a  number o f  
y e a r s  b e f o r e  t h e  Shoal  I s l a n d  d r y  l a n d  s o r t  was pu t  i n t o  
o p e r a t i o n .  However, a f t e r  2-112 y e a r s  a t  S h o a l  I s l a n d ,  Kyuquot 
found t h a t  i t s  c o n t r a c t  r a t e s  w i t h  BCFP were no l o n g e r  s u f f i c i e n t  
t o  p r o v i d e  a n  a d e q u a t e  l e v e l  of  f i n a n c i a l  r e t u r n .  Kyuquot was 
u n a b l e  t o  n e g o t i a t e  a n o t h e r  m u t u a l l y  s a t i s f a c t o r y  r a t e  w i t h  BCFP, 
and l o s t  t h e  c o n t r a c t .  The c o n t r a c t  was i n s t e a d  awarded t o  T r a e r  
and llahood a t  t h e  beg inn ing  of 1981. 



3. T r a e r  a n d  lilahood r e c e i v e d  t h e i r  f i r s t  s c a l e  r e t u r n s  i n  A p r i l ,  
1981 .  U s i n g  t r u c k  l o a d  a v e r a g e s  f rom p a s t  e x p e r i e n c e ,  T r a e r  a n d  
Mahood h a d  c a l c u l a t e d  t h e  vo lume o f  wood wh ich  t h e y  had  l o g g e d  a n d  
removed f o r  BCFP. However,  t h e  scale  vo lumes  p r o v i d e d  by t h e  
M i n i s t r y  o f  F o r e s t s  were 10%-12% be low  t h e  vo lumes  c a l c u l a t e d  by  
T r a e r  a n d  Mahood. 

4.  T r a e r  a n d  Mahood h i r e d  a n  i n d e p e n d e n t  scaler ,  S h a d f o r t  h,  t o  
d e t e r m i n e  t h e  e x t e n t  a n d  c a u s e  o f  t h e  s c a l i n g  d i s c r e p a n c y  a t  S h o a l  
I s l a n d .  S h o d f o r t h  s p e n t  two weeks  o n  t h i s  p r o j e c t  d u r i n g  May, J u n e  
a n d  J u l y ,  1981 ,  w i t h o u t  o f f i c i a l  p e r m i s s i o n  f rom BCFP. D u r i n g  t h a t  
time S h a d f o r t h  s c a l e d  37 l o a d  b u n d l e s  o f  l o g s  which  had b e e n  
h a r v e s t e d  by T r a e r  and  Mahood, a n d  c o n f i r m e d  t h a t  t h e  l o a d  b u n d l e s  
f o r  s m a l l  a n d  l a r g e  t r u c k s  were v e r y  s i m i l a r  t o  t h e  t r u c k  l o a d  
a v e r a g e s  a t t a i n e d  by T r a e r  and  Mahood i n  p r e v i o u s  y e a r s .  At t h i s  
p o i n t  t h e  M i n i s t r y  s c a l e r s  d i d  n o t  know t h e i r  work was  b e i n g  
c h e c k e d ,  a n d  t h e  s c a l e  vo lumes  p roduced  by t h e  N i n i s t r y  s c a l e r s  
were a b o u t  11% l o w e r  t h a n  t h e  v o l u m e s  c a l c u l a t e d  by S h a d f o r t h .  
However ,  t h e  p r o j e c t  was d i s c o n t i n u e d  when BCFP l e a r n e d  of  i t  a n d  
o b j e c t e d  t o  i t .  

5. T r a e r  a n d  Mahood a d v i s e d  BCFP o f  t h e  r e s u l t s  o f  S h a d f o r t h ' s  work  
a n d  o f  t h e i r  e s t i m a t e  t h a t  10% t o  1 2 %  o f  t h e  t i m b e r  w h i c h  t h e y  had  
h a r v e s t e d  had n o t  been  s c a l e d  by t h e  M i n i s t r y  s c a l e r s .  BCFP t h e n  
a g r e e d  t o  j o i n  T r a e r  a n d  Mahood i n  a f u r t h e r  e x a m i n a t i o n  o f  t h e  
a c c u r a c y  o f  t h e  s c a l i n g .  

6. Be tween  S e p t e m b e r  1st a n d  4 t h ,  1 9 8 1 ,  two i n d e p e n d e n t  s c a l e r s  
( Shadf  o r t  h  r e p r e s e n t i n g  T r a e r  a n d  Mahood, and  Woodrow r e p r e s e n t i  ng 
BCFP) c h e c k e d  t h e  work o f  t h e  M i n i s t r y  o f  F o r e s t s  scalers. The  
M i n i s t r y  scalers w e r e  now a w a r e  t h a t  t h e i r  work was b e i n g  c h e c k e d ,  
a n d  c e r t a i n  p r o c e d u r a l  c h a n g e s  w e r e  imp lemen ted  t o  f a c i l i t a t e  t h e  
check .  The r e s u l t s  we re  a s  f o l l o w s :  

Shad f  o r t h  
Woodrow 
M i n i s t r y  

P i e c e s  Volume 

T h i s  i n d i c a t e d  t h a t  t h e  M i n i s t r y  scalers had s t i l l  m i s s e d  be tween  
5% a n d  6% o f  t h e  l o g s  i n  t h e  t h r e e  booms t h a t  w e r e  examined .  



7. BCFP pro.vided t h i s  i n f o r m a t i o n  t o  t h e  M i n i s t r y  o f  F o r e s t s  a n d  a 
d e c i s i o n  was made t o  c o n d u c t  a M i n i s t r y  c h e c k  s c a l e .  T h i s  check  
s c a l e  was c o n d u c t e d  be tween  Sep tember  21-25, 1981 ,  a n d  i n v o l v e d  
f i v e  M i n i s t r y  c h e c k  s c a l e r s  c h e c k i n g  f i v e  M i n i s t r y  s c a l e r s .  As 
w e l l ,  S h a d f o r t h  c o n d u c t e d  a s c a l e  o n  b e h a l f  o f  T r a e r  a n d  Mahood, 
a n d  a  BCFP employee  d i d  a p i e c e  c o u n t  o f  t h e  l o g s .  The r e s u l t s  
were a s  f o l l o w s :  

Shadf o r t h  
BCFP 
M i n i s t r y  
M i n i s t r y  c h e c k  
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It  a p p e a r e d  f rom t h e s e  r e s u l t s  t h a t  t h e  M i n i s t r y  s c a l e r s  had m i s s e d  
a b o u t  3% t o  4% o f  t h e  l o g s  ( u s i n g  S h a d f o r t h  o r  BCFP f o r  
c o m p a r i s o n ) .  Again ,  a s  i n  t h e  above  c a s e ,  t h e  M i n i s t r y  s c a l e r s  
knew t h e y  were  b e i n g  checked .  

8. From t h e s e  r e s u l t s ,  t h e  M i n i s t r y  c o n c l u d e d  t h a t  t h e  s c a l i n g  
p r o c e d u r e s  a p p e a r e d  t o  be  f a u l t y .  The S u p e r i n t e n d e n t  o f  S c a l i n g  
f o r  t h e  Vancouver  Reg ion  s t a t e d :  

"The r e s u l t s  o f  t h i s  c h e c k s c a l e  i n d i c a t e d  t o  u s  t h a t  v e r y  l i k e l y  
we had a s c a l i n g  p r o c e d u r e  p rob lem a n d  n o t  a problem i n  s c a l i n g  
by i n d i v i d u a l  F o r e s t  S e r v i c e  s c a l e r s .  I t  i s  most  i m p o r t a n t  t o  
remember a t  t h i s  time t h a t  t h e  o r i g i n a l  s c a l e r s  knew t h e y  were  - 
b e i n g  c h e c k s c a l e d  a n d  c e r t a i n l y  were  d o i n g  t h e i r  b e s t  t o  d o  a n  
a c c u r a t e  s c a l i n g  job." 

9 .  Between O c t o b e r  5 t h  a n d  9 t h .  1981 ,  t h e  M i n i s t r y  c o n d u c t e d  s t i l l  
a n o t h e r  c h e c k ,  t h i s  t i m e  w i t h o u t  t h e  i n v o l v e m e n t  o f  p r i v a t e  
s c a l e r s .  The a c t u a l  number o f  l o g s  was  d e t e r m i n e d  i n d e p e n d e n t l y  
and k e p t  c o n f i d e n t i a l  u n t i l  t h e  s c a l i n g  was c o m p l e t e d .  The r e s u l t s  
o f  t h i s  c h e c k  a r e  a s  f o l l o w s :  
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M i n i s t r y  9117 
M i n i s t r y  Check 9122 
M i n i s t r y  O f f i c i a l  C o u n t e r  9321 



As i n  t h e  a b o v e  case, t h e  M i n i s t r y  s c a l e r s  knew t h e y  were b e i n g  
c h e c k e d .  A l s o  as  i n  t h e  a b o v e  case, t h e  M i n i s t r y  s c a l e r s  a n d  c h e c k  
s c a l e r s  p r o d u c e d  v e r y  s i m i l a r  r e s u l t s ,  b u t  b o t h  had m i s s e d  a b o u t  2% 
o f  t h e  l o g s ,  a s  c a l c u l a t e d  by  t h e  o f f i c i a l  c o u n t .  

10 .  Th rough  n e g o t i a t i o n s  w i t h  BCFP, many o f  t h e  c o n t r a c t o r s  o b t a i n e d  a 
r a t e  a d j u s t m e n t  t o  t h e i r  c o n t r a c t s  i n  O c t o b e r  1 9 8 1 ,  i n c r e a s i n g  t h e  
r a t e  t h e y  were p a i d  f o r  e a c h  c u b i c  metre o f  t i m b e r  d e l i v e r e d  d u r i n g  
1981. T h e r e  d o e s  n o t  a p p e a r  t o  be  a n  e x p l i c i t  s t a t e m e n t  o f  t h e  
r e a s o n  f o r  t h e  r a t e  a d j u s t m e n t ,  a n d  t h e  c h a n g e  a p p l i e d  o n l y  t o  
t i m b e r  d e l i v e r e d  d u r i n g  1981 .  Most o f  t h e  c o n t r a c t o r s  a l s o  s i g n e d  
a  w a i v e r  a g r e e i n g  n o t  t o  b r i n g  a n y  f u r t h e r  a c t i o n s  a g a i n s t  BCFP f o r  
c o m p e n s a t i o n  f o r  l o g s  d e l i v e r e d  t o  BCFP. T h i s  ra te  a d j u s t m e n t  
r e s u l t e d  i n  c a s h  a m o u n t s  b e i n g  p a i d  by BCFP t o  many o f  t h e  
c o n t r a c t o r s .  

11. I n D e c e m b e r  1 9 8 1 ,  t h e M i n i s t r y  i s s u e d  t o B C F P  f o u r  s c a l e  a n d  
r o y a l t y  i n v o i c e s  f o r  " c h e c k  s c a l e  a d j u s t m e n t s " .  These  i n v o i c e s  
were d e r i v e d  f r o m  t h e  t h r e e  c h e c k s  made i n  Sep t embe r  a n d  O c t o b e r ,  
1981 ,  a n d  i n c l u d e d  t h e  f o l l o w i n g  i n c r e a s e s :  

P i e c e s  . Volume , Stumpage o r  R o y a l t y  

( f o r  Sep t . 1 -4 )  383 5 0 1 . 8  m3 $1 ,604 .88  
( f o r  Sep t .21-25)  288  362 .6  m3 $1 ,249 .81  
( f o r  Oc t .5-9) 2  04 282 .9  m3 $ 571 .55  - 
T o t a l s  8 7 5  1 1 4 7 . 3  m3 $3 ,426 .24  

The  a d j u s t m e n t s  t o  t h e  p i e c e  c o u n t s  we re  o b t a i n e d  by  c o m p a r i n g  t h e  
M i n i s t r y  c o u n t  w i t h  S h a d f o r t h ' s  i n  t h e  f i r s t  two c a s e s ,  a n d  w i t h  
t h e  M i n i s t r y ' s  o f f i c i a l  c o u n t  i n  t h e  t h i r d  c a s e .  The vo lume 
a d j u s t m e n t s  we re  n o t  o b t a i n e d  i n  t h e  same manne r ,  b u t  i n s t e a d  we re  
d e r i v e d  by m u l t i p l y i n g  t h e  p i e c e  c o u n t  by M i n i s t r y  f i g u r e s  f o r  
a v e r a g e  l o g  vo lumes .  It s h o u l d  b e  n o t e d  t h a t  n o  Y i n i s t r y  c h e c k  
s c a l e r  was  i n v o l v e d  i n  t h e  S e p t e m b e r  1-4 c h e c k ,  a n d  t h a t  t h e  
M i n i s t r y  u s e d  S h a d f o r t h ' s  c o u n t  a s  t h e  b a s i s  f o r  t h e  a d j u s t m e n t s  
f o r  b o t h  t h e  Sep t embe r  1-4 a n d  t h e  S e p t e m b e r  21-25 c h e c k s .  

I n  J a n u a r y  1982  new s c a l i n g  p r o c e d u r e s  w e r e  imp lemen ted  a t  S h o a l  
I s l a n d  t o  improve  t h e  s c a l i n g  a c c u r a c y  a n d  t o  i n c r e a s e  t h e  
c h e c k a b i l i t y  o f  t h e  s c a l i n g .  



However, many of  t h e  c o n t r a c t o r s  d i d  n o t  f e e l  t h a t  t h e  change i n  
t h e  s c a l i n g  p rocedures ,  t h e  supplementary  i n v o i c e s ,  and BCFP 's r a t e  
a d j u s t m e n t  a d e q u a t e l y  compensated e i t h e r  t h e  c o n t r a c t o r s  o r  t h e  
Prov ince  f o r  t h e  l o g s  which had been missed.  A f t e r  a  number of 
d i s c u s s i o n s ,  two of  t h e  c o n t r a c t o r s  wro te  t o  t h e  M i n i s t r y  o n  March 
7, 1983 r e q u e s t i n g  a n  i n v e s t i g a t i o n  of t h e  problem a t  Shoa l  I s l a n d  
w i t h  a  v iew t o  i s s u i n g  supplementary  stumpage i n v o i c e s  under  
S e c t i o n  87  of t h e  F o r e s t  Act.  

The M i n i s t e r  of  F o r e s t s  r e q u e s t e d  t h a t  h i s  s t a f f  u n d e r t a k e  a  
thorough i n v e s t i g a t i o n  of t h e  m a t t e r .  The c o n t r a c t o r s  r e t a i n e d  t h e  
s e r v i c e s  of a  f o r e s t r y  c o n s u l t a n t ,  T.M. Thornson, t o  a s s i s t  them i n  
d e v e l o p i n g  a n  e s t i m a t e  o f  t h e  l e v e l  of t h e  u n d e r s c a l e  f o r  e a c h  of 
t h e  s i x  c o n t r a c t o r s  who had brought  l o g s  i n t o  t h e  d r y  l a n d  s o r t  
d u r i n g  t h e  1978-1981 p e r i o d .  Thomson's r e p o r t  was t h e n  made 
a v a i l a b l e  t o  t h e  M i n i s t r y .  M i n i s t r y  s t a f f  reviewed t h e  Thonson 
r e p o r t ,  d i s c u s s e d  t h e  m a t t e r  w i t h  t h e  c o n t r a c t o r s ,  and i n t e r v i e w e d  
s c a l e r s .  The M i n i s t r y  a l s o  r e q u e s t e d  i n f o r m a t i o n  from BCFP, bu t  
BCFP d i d  n o t  p rov ide  t h e  i n f o r m a t i o n .  

M i n i s t r y  of F o r e s t s  s t a f f  completed t h e i r  s t u d y  i n  May, 1983. The 
Deputy b l i n i s t e r ' s  )lay 19,  1983 memorandum t o  t h e  M i n i s t e r  of 
F o r e s t s  s p e l l e d  o u t  t h e  o p t i o n s  which appeared  a v a i l a b l e  t o  t h e  
M i n i s t r y ,  and made a  recommendation on t h o s e  o p t i o n s :  

Two o p t i o n s  a r e  now open t o  t h e  M i n i s t r y .  The f i r s t  o p t i o n  
s t o  a c c e p t  t h a t  c e r t a i n  volumes have n o t  been i n v o i c e d  and 
o  i n v o i c e  B r i t i s h  Columbia F o r e s t  P r o d u c t s  L td .  f o r  t h e  

volume n o t  s c a l e d .  The second o p t i o n  i s  t o  t a k e  no a c t i o n  on 
t h e  b a s i s  t h a t  we do  n o t  know what volume, i f  a n y ,  p a s s e d  
th rough  Shoal  I s l a n d  u n s c a l e d .  

I f  t h e  M i n i s t r y  i s  t o  t a k e  a c t i o n  under  t h e  f i r s t  o p t i o n  a  
r e a s o n a b l y  a c c u r a t e  e s t i m a t e  of t h e  unsca led  volume must be 
made. The t e s t imony  of w i t n e s s e s  under  o a t h  i s  n o t  p o s s i b l e  
t o  e l i m i n a t e  a r e a s  of doub t .  A minimal volume of 8 5  000 m3 
would be i n v o i c e d  w i t h  stumpage c h a r g e s  of a b o u t  $500,000. 
The c o n t r a c t ' o r s  a r e  a s k i n g  t h a t  226 064 m3 be i n v o i c e d  w i t h  
stumpage c h a r g e s  of a b o u t  $1,500,000.  Company p e r s o n n e l  have 
a l r e a d y  s t a t e d  t h a t  a d d i t i o n a l  payments w i l l  n o t  be made 
u n l e s s  o r d e r e d  by a  c o u r t  and t h e r e  i s  doubt  t h a t  a  c o u r t  
would s u p p o r t  such a c t i o n  by t h e  M i n i s t r y  because of t h e  
c i r c u m s t a n t i a l  n a t u r e  of  t h e  ev idence .  



I f  t h e  M i n i s t r y  t a k e s  n o  a c t i o n  t h e n  t h e  c o n t r a c t o r s  may g o  
t o  c o u r t ,  o r  a s k  t h e  Ombudsman t o  i n t e r c e d e  o n  t h e i r  b e h a l f .  
I n  e i t h e r  e v e n t  t h e  i n v e s t i g a t o r  would h a v e  power s  t o  o b t a i n  
e v i d e n c e  u n d e r  o a t h  a n d  o r d e r  t h a t  documen t s  b e  p r o d u c e d .  

Recommendat ion:  

T h a t  t h e  c o n t r a c t o r s  b e  a d v i s e d  t h a t  t h e  M i n i s t r y  c a n n o t  
d e t e r m i n e  what  vo lumes ,  i f  a n y ,  p a s s e d  t h r o u g h  S h o a l  I s l a n d  
u n s c a l e d  ." 

1 6 .  On Augus t  2 ,  1983 ,  t h e  M i n i s t e r  o f  F o r e s t s  w r o t e  t o  t h e  two 
c o n t r a c t o r s  who had r e q u e s t e d  t h a t  S e c t i o n  87  o f  t h e  F o r e s t  Act  b e  
a p p l i e d .  T h e  M i n i s t e r  a d v i s e d  t h a t  h e  was u n a b l e  t o  f i n d  a n y  b a s i s  
upon w h i c h  t o  c h a n g e  t h e  e s t i m a t e s  d e t e r m i n e d  by t h e  s c a l e  r e t u r n s  
a l r e a d y  i s s u e d .  H e  a l s o  s t a t e d  t h a t  h e  had b e e n  a d v i s e d  by t h e  
M i n i s t r y  o f  t h e  A t t o r n e y  G e n e r a l  t h a t  S e c t i o n  87  d i d  n o t  a p p l y  t o  
t h e  S h o a l  I s l a n d  s i t u a t i o n  b e c a u s e  a  s c a l e  had t a k e n  p l a c e  a n d  o n l y  
i t s  a c c u r a c y  was b e i n g  q u e s t i o n e d .  

17 .  On A u g u s t  5 ,  1 9 8 3 ,  I w r o t e  t o  t h e  D e p u t y  M i n i s t e r  o f  F o r e s t s ,  
r e q u e s t i n g  t h a t  he  p r o v i d e  me w i t h  a  c o p y  o f  t h e  M i n i s t r y  o f  t h e  
A t t o r n e y  G e n e r a l ' s  l e g a l  o p i n i o n  r e s p e c t i n g  t h e  a p p l i c a t i o n  o f  
S e c t i o n  87 .  Mr. Apsey r e s p o n d e d  o n  Augus t  2 9 t h ,  s t a t i n g  t h a t  t h e  
o p i n i o n  was  c o n s i d e r e d  p r i v i  l e g e d  and  c o n f i d e n t i a l  i n f o r m a t  i o n  
be tween  f i r .  W a t e r l a n d  and  h i s  s o l i c i t o r ,  and  t h a t  i t  was n o t  
p o s s i b l e  t o  p r o v i d e  m e  w i t h  a  c o p y .  I s u b s e q u e n t l y  p o i n t e d  o u t  
t h a t  Mr. W a t e r l a n d ,  a s  a  c l i e n t ,  i s  q u i t e  f r e e  t o  p r o v i d e  me w i t h  a  
c o p y  o f  h i s  s o l i c i t o r ' s  o p i n i o n ;  however ,  he  c h o s e  n o t  t o  d o  s o ,  
and  u n d e r  t h e s e  c i r c u m s t a n c e s ,  i t  i s  i n c o r r e c t  t o  s t a t e  t h a t  i t  was 
n o t  p o s s i b l e  t o  p r o v i d e  m e  w i t h  a  copy .  

1 8 .  On S e p t e m b e r  2 8 ,  1983  I w r o t e  t o  t h e  Deputy  N i n i s t e r  a d v i s i n g  him 
i n  c o n s i d e r a b l e  d e t a i l  o f  my f i n d i n g s  o n  t h e  S h o a l  I s l a n d  
c o m p l a i n t ,  o f  my p r e l i m i n a r y  c o n c l u s i o n s ,  and  o f  t h e  
r e commenda t i ons  I had  u n d e r  c o n s i d e r a t i o n .  T h a t  l e t t e r  was  w r i t t e n  
p u r s u a n t  t o  S e c t i o n  1 6  o f  t h e  Ombudsman Act, w h i c h  r e q u i r e s  t h a t  
when i t  a p p e a r s  t o ' t h e  Ombudsman t h a t  t h e r e  may b e  s u f f i c i e n t  
g r o u n d s  f o r  mak ing  a  r e p o r t  o r  r e commenda t i on  w h i c h  m i g h t  a d v e r s e l y  
a f f e c t  a n  a u t h o r i t y  o r  p e r s o n ,  t h e  Ombudsman m u s t  i n f o r m  t h e  p e r s o n  
o r  a u t h o r i t y  o f  t h e  g r o u n d s ,  and  m u s t  g i v e  them a n  o p p o r t u n i t y  t o  
make r e p r e s e n t a t i o n s  b e f o r e  f i n a l l y  d e c i d i n g  t h e  m a t t e r .  I a l s o  
p r o v i d e d  BCFP and  t h e  M i n i s t e r  o f  F o r e s t s  w i t h  a  c o p y  o f  my l e t t e r .  



On O c t o b e r  1 3 ,  1 9 8 3 ,  BCFP r e s p o n d e d  t o  my l e t t e r .  The  r e s p o n s e  d i d  
n o t  comment o n  t h e  s p e c i f i c s  o f  my l e t t e r ,  b u t  i n s t e a d  was 
p r i m a r i l y  c o n c e r n e d  w i t h  t h e  p r i v a c y  o f  BCFP's r e l a t i o n s h i p  w i t h  
i t s  c o n t r a c t o r s ,  and  w i t h  t h e  c o n f i d e n t i a l i t y  o f  i n f o r m a t i o n  
p e r t a i n i n g  t o  t h a t  r e l a t i o n s h i p .  I n  a d d i t i o n ,  BCFP e x p r e s s e d  t h e  
v i e w  t h a t  S e c t i o n  87 o f  t h e  F o r e s t  A c t  d i d  n o t  empower t h e  M i n i s t r y  
o f  F o r e s t s  t o  i s s u e  new o r  s u p p l e m e n t a l  i n v o i c e s ,  a n d  t h a t  i f  t h i s  
a c t i o n  w e r e  a t t e m p t e d ,  BCFP would t a k e  l e g a l  a c t i o n  t o  p r e v e n t  i t ,  

On O c t o b e r  1 8 ,  1 9 8 3 ,  t h e  Depu ty  M i n i s t e r  o f  F o r e s t s  r e s p o n d e d  t o  my 
l e t t e r .  Aga in ,  t h e  r e s p o n s e  d i d  n o t  comment o n  t h e  s p e c i f i c s  o f  my 
l e t t e r .  I n s t e a d ,  t h e  D e p u t y  M i n i s t e r  c i t e d  p a r t  o f  t h e  M i n i s t r y  o f  
t h e  A t t o r n e y  G e n e r a l ' s  l e g a l  o p i n i o n  t o  wh ich  I had e a r l i e r  been  
r e f u s e d  access. The g i s t  o f  t h e  p a r t i a l  o p i n i o n  was  t h a t  t h e  
M i n i s t r y  o f  F o r e s t s  c o u l d  n o t  s e n d  BCFP a f u r t h e r  i n v o i c e  p u r s u a n t  
t o  S e c t i o n  8 7  o f  t h e  F o r e s t  A c t .  I s h o u l d  n o t e  t h a t  my s o l i c i t o r  
h a s  a d v i s e d  m e  t h a t  o n e  may n o t  s e l e c t i v e l y  c l a i m  p r i v i l e g e  by 
p r o v i d i n g  p a r t  o f  a l e g a l  o p i n i o n  and r e f u s i n g  access t o  t h e  
r e m a i n d e r .  My s o l i c i t o r  h a s  a d v i s e d  t h e  Deputy  M i n i s t e r  o f  t h i s ,  
a n d  h a s  r e q u e s t e d  t h e  r e m a i n d e r  o f  t h e  M i n i s t r y  o f  t h e  A t t o r n e y  
G e n e r a l ' s  o p i n i o n .  

A f t e r  c o n s i d e r i n g  t h e  comments o f  b o t h  BCFP a n d  t h e  D e p u t y  M i n i s t e r  
o f  F o r e s t s ,  I s o u g h t  a d d i t i o n a l  l e g a l  a d v i c e  o n  t h e  a p p l i c a b i l i t y  
o f  S e c t i o n  87  t o  t h e  S h o a l  I s l a n d  s i t u a t i o n .  I c o n t a c t e d  Mr. 
R i c h a r d  Campbe l l ,  E s q . ,  who c o n f i n e s  h i s  p r a c t i c e  t o  f o r e s t r y  l a w ,  
a n d  h e  h a s  a d v i s e d  me t h a t  S e c t i o n  87 i s  a p p l i c a b l e  t o  t h e  
d e t e r m i n a t i o n  o f  a n  e s t i m a t e  o f  t h e  volume o f  t i m b e r  s c a l e d  a t  
S h o a l  I s l a n d  a f t e r  J a n u a r y  1, 1979 ,  when t h e  "new" F o r e s t  A c t  
became e f f e c t i v e .  I h a v e  a t t a c h e d  a copy  o f  Mr. C a m p b e l l ' s  o p i n i o n .  



RELEVAKT LEGISLATION AND REGULATIONS 

P a r t  6  o f  t h e  F o r e s t  Act p e r t a i n s  t o  t h e  s c a l i n g  of  t imber ,  and P a r t  7  
p e r t a i n s  t o  t h e  payment of r o y a l t y  o r  stumpage. C e r t a i n  s e c t i o n s  of both  
of t h e s e  p a r t s  a r e  r e l e v a n t  t o  t h i s  c a s e .  

From P a r t  6 ,  which d e a l s  w i t h  s c a l i n g ,  I have noted t h e  f o l l o w i n g :  

- S e c t i o n  7 3 ( l ) ( b )  r e q u i r e s  t h a t  Crown t i m b e r  be s c a l e d  by a  F o r e s t  
S e r v i c e  s c a l e r ;  

- S e c t i o n  7 4 ( l ) ( a )  r e q u i r e s  t h a t  t imber  be s c a l e d  a c c o r d i n g  t o  
p r e s c r i b e d  p rocedures ;  

- S e c t i o n  7 7 ( 1 )  p r o v i d e s  t h a t :  
"...Where a  pe r son  who has  had a  s c a l e  performed under 
S e c t i o n  73 o r  whose i n t e r e s t  i s  a f f e c t e d  by a  s c a l e  
performed under S e c t i o n  73 
( a )  i n  a  n o t i c e  se rved  on t h e  r e g i o n a l  manager o b j e c t s  t o  

t h e  s c a l e  r e t u r n  completed f o r  t h e  s c a l e . . .  t h e  
r e g i o n a l  manager s h a l l  have t h e  t imber  s c a l e d  a g a i n  
and a  second s c a l e  r e t u r n  p repared" .  

P a r t  7  d e a l s  w i t h  t h e  payment of  stumpage,  and S e c t i o n  87 i s  r e l e v a n t :  

"Where Crown t i m b e r  on which r o y a l t y  o r  stumpage i s  payab le  i s  
p rocessed ,  s o l d  o r  removed from t h e  Prov ince  wi thou t  f i r s t  be ing  
s c a l e d  under  P a r t  6 ,  t h e  amount of r o y a l t y  o r  stumpage payab le  
s h a l l  be c a l c u l a t e d  by m u l t i p l y i n g ;  

( a )  t h e  r e g i o n a l  manager ' s  e s t i m a t e  of  t h e  volume of  t imber ;  
by 

( b )  t h e  r a t e  of  r o y a l t y  o r  stumpage ... t h a t  t h e  r e g i o n a l  
manager c o n s i d e r s  would have a p p l i e d  i f  t h e  t imber  had 
been s c a l e d  under  P a r t  6. 

The S c a l i n g  R e g u l a t i o n  (B .C .  Reg. 563178) i n c l u d e s  many d e t a i l s  of t h e  
s c a l i n g  requ i rements .  It r e q u i r e s  t h a t  t i m b e r  be s c a l e d  a s  soon  a s  
p o s s i b l e  a f t e r  i t  i s  c u t ,  and i t  s p e c i f i e s  t h e  s t e p s  t o  be fo l lowed  i n  
s c a l i n g  each  l o g .  F o r  example,  i t  s t a t e s  t h a t  a  s c a l e r  s h a l l  use  a  s c a l e  
s t i c k  t o  measure t h e  d i a m e t e r  of each  end ,  and s h a l l  r e c o r d  t h e  r a d i u s  of 
each  end.  S i m i l a r l y ,  t h e  l e n g t h  o f  e a c h  l o g  i s  t o  be measured and 
recorded .  



F I N  D I  NGS 

Sca l ing  Def ic ienc ies :  

Through my i n v e s t i g a t i o n ,  I have determined t h a t  t h e  Min i s t ry ' s  s c a l i n g  
procedures a t  Shoal I s l and  were d e f i c i e n t  i n  s i g n i f i c a n t  a spec t s .  Among 
the more important d e f i c i e n c i e s  were t h e  fol lowing : 

The incoming bundles were not sca led  a s  a  u n i t ;  i n s t e a d ,  the 
s c a l i n g  was done s imultaneously by s e v e r a l  s c a l e r s  according t o  
outgoing s o r t .  This  decreased c o n t r o l  over  t he  s c a l i n g  t o  such an  
ex ten t  t h a t  i t  was l i k e l y  t h a t  l o g s  would be missed. 

The t a l l i e s  were kept according t o  outgoing s o r t  a s  wel l ,  w i t h  the 
r e s u l t  t h a t  t a l l i e s  were kept open f o r  varying l eng ths  of t ime,  
depending on the  volume i n  the d i f f e r e n t  log s o r t s .  T a l l i e s  kept 
open f o r  longer  per iods  of t i n e  tended t o  become l e s s  l e g i b l e  
because of weather cond i t i ons  and handling. 

The s c a l e r s  d id  not mark each log  t o  i n d i c a t e  t h a t  i t  had been 
sca l ed ,  a s  required by the r egu la t ions ;  i t  was the re fo re  impossible 
t o  know whether any p a r t i c u l a r  log  had been sca led .  

The ope ra t ion  was a  very f a s t  one, and the sca l ing  was subsumed 
wi th in  t h e  s o r t i n g  procedure. As a  r e s u l t  t he re  was cons iderable  
pressure  on the  s c a l e r s  t o  complete t h e i r  work quick ly  so  t h a t  the 
t imber could be placed i n  t he  outgoing booms. This  increased  the  
p o s s i b i l i t y  t h a t  l ogs  would be missed because of the rush,  o r  even 
because a  s c a l e r  was l a t e  f o r  work o r  missed a  s h i f t .  

The timber was then placed i n  d i f f e r e n t  outgoing booms; t h i s  made 
i t  v i r t u a l l y  impossible t o  reassemble t h e  o r i g i n a l  bundle f o r  t h e  
purposes of e i t h e r  a  check s c a l e  o r  a  second sca l e .  

Statements  made by Ministry s t a f f ,  and documents obtained from Minis t ry  
f i l e s  i n d i c a t e  t h a t  t he re  i s  gene ra l  acceptance and recogni t ion  wi th in  
the  Minis t ry  of t he  f a c t  t h a t  a  volume of t imber passed through Shoal 
I s l and  without  being sca l ed .  For example, the  memo w r i t t e n  t o  A s s i s t a n t  
Deputy Min i s t e r  IlacPherson by the  Superintendent  of Sca l ing  i n  November, 
1981 provides the r e s u l t s  of the va r ious  check s c a l e s  which had been 
made, and concludes: 

"The s c a l i n g  procedure a t  Shoal I s l and  could not  cont inue ,  a s  a  
weakness i n  the system had been proven." 



I n  December, 1981, t h e  S c a l i n g  P o l i c y  F o r e s t e r  made t h e  f o l l o w i n g  
comments t o  t h e  D i r e c t o r  of t h e  V a l u a t i o n  Branch i n  response  t o  a  
q u e s t i o n  a s  t o  why t h e  F o r e s t  S e r v i c e  s c a l e  was c o n s i s t e n t l y  lower  t h a n  
t h e  p r i v a t e  s c a l e :  

"I b e l i e v e  a  c o n t r i b u t i n g  f a c t o r  t o  t h e  i n a c c u r a c y  of s c a l e  a t  
Shoal  I s l a n d  i s  t h e  complexi ty  of r e c o r d i n g  r e q u i r e d  by t h e  p r e s e n t  
sys tem ... Logs a r e  n o t  being marked as  s c a l e d  and  omiss ion,  o r  a 
d u p l i c a t i o n  o f  s c a l e  i s  p o s s i b l e .  

The f a c t  t h a t  t h e  F o r e s t  S e r v i c e  s c a l e r s  a r e  c o n s i s t e n t l y  low may 
be due t o  sampling chance o r  t h e r e  may be some o t h e r  f a c t o r  
i n f l u e n c i n g  t h e  r e s u l t s .  Anything which d i s t r a c t s  a pe rson  c a n  
produce a  s i t u a t i o n  where he cannot  r e c a l l  whether  o r  no t  he h a s  
s c a l e d  o r  recorded  a  l o g .  N e v e r t h e l e s s ,  I would n o t  expec t  t h e  
F o r e s t  S e r v i c e  s c a l e r s  t o  c o n s i s t e n t l y  s c a l e  fewer  p i e c e s  because  
of i n t e r r u p t i o n s .  There i s  ev idence  t h a t  t h e  work i s  being done i n  
a  c a s u a l  manner and we shou ld  i d e n t i f y  t h e  c a u s e  and t a k e  
c o r r e c t i v e  a c t i o n . "  

Also ,  when t h e  problem was r a i s e d  wi th  t h e  M i n i s t e r  of  F o r e s t s  i n  e a r l y  
1982, t h e  Deputy F l i n i s t e r  asked A s s i s t a n t  Deputy M i n i s t e r  MacPherson f o r  
a n  e x p l a n a t i o n ,  and N r .  NacPherson made t h e  fo l lowing  comments: 

"Las t  y e a r  a  s e r i o u s  s c a l i n g  d i s c r e p a n c y  was d i scovered  a t  Shoal  
I s l a n d .  Due t o  number of  s o r t s  and a  h igh  speed s p e c i a l i z e d  
p r o c e s s i n g  - s c a l i n g  method - 10% p l u s  of l o g s  p a s s i n g  through dry  
l a n d  s o r t  were unsca led . "  

The f a c t  t h a t  t h e  s c a l i n g  procedure  was changed f a i r l y  r a p i d l y  once t h e  
e x t e n t  of t h e  problem became obvious  a l s o  c o r r o b o r a t e s  the  view t h a t  
t h e r e  i s  g e n e r a l  a c c e p t a n c e  of t h e  p o s i t i o n  t h a t  t h e  s c a l i n g  was 
d e f i c i e n t  i n  s i g n i f i c a n t  a s p e c t s .  

Compliance With P a r t  6 of t h e  F o r e s t  Act: 

An impor tan t  i m p l i c a t i o n  o f  t h i s  d e f i c i e n c y  i s  t h a t  t h e  s c a l i n g  procedure  
was such t h a t  i t  d i d  no t  meet t h e  r e q u i r e m e n t s  of P a r t  6 o f  t h e  F o r e s t  
Act i n  two r e s p e c t s :  t h e  s c a l i n g  was n o t  done a c c o r d i n g  t o  p r e s c r i b e d  - 
procedures ,  and i t  d i d  n o t  a l l o w  a n  o p p o r t u n i t y  f o r  a  second s c a l e .  



Fir. Campbell h a s  p o i n t e d  o u t  t h a t  S e c t i o n  74(1)  r e q u i r e s  t h a t  t i m b e r  be 
s c a l e d  a c c o r d i n g  t o  p r e s c r i b e d  p rocedures .  Those p rocedures  a r e  embodied 
i n  t h e  S c a l i n g  R e g u l a t i o n ,  which c l e a r l y  s p e c i f i e s  t h a t  a  number of  
measurements a r e  t o  be made and recorded  f o r  e a c h  l o g  ( u n l e s s  a  sampl ing 
p rocedure  had been approved ,  which was n o t  t h e  c a s e  a t  S h o a l  I s l a n d ) .  It 
is a p p a r e n t  t h a t  a  s i g n i f i c a n t  number o f  l o g s  were n o t  measured and t h e i r  
volume was n o t  r e c o r d e d ,  and t h u s  t h e  s c a l i n g  was n o t  done a c c o r d i n g  t o  
t h e  p r o c e d u r e s  p r e s c r i b e d  by t h e  r e g u l a t i o n s .  

Also ,  t h e  s c a l i n g  a t  S h o a l  I s l a n d  d i d  n o t  meet t h e  r e q u i r e m e n t s  o f  t h e  
F o r e s t  Act w i t h  r e s p e c t  t o  a  second s c a l e .  A s  no ted  e a r l i e r ,  S e c t i o n  
77(1)  r e q u i r e s  t h e  r e g i o n a l  manager t o  have a second s c a l e  performed when 
r e q u e s t e d  t o  do s o  by t h e  pe r son  who had t h e  o r i g i n a l  s c a l e  performed,  o r  
by a  p e r s o n  whose i n t e r e s t s  a r e  a f f e c t e d  by t h e  o r i g i n a l  s c a l e .  The 
c o n t r a c t o r s ,  who a r e  p a i d  on t h e  b a s i s  o f  t h e  F o r e s t  S e r v i c e  s c a l e ,  would 
c l e a r l y  f i t  t h e  d e s c r i p t i o n  of  p a r t i e s  whose i n t e r e s t s  would be a f f e c t e d  
by t h e  s c a l e .  

However, i t  a p p e a r s  t h a t  t h e r e  was n e v e r  a n  o p p o r t u n i t y  f o r  a  second 
s c a l e  t o  be performed a t  Shoa l  I s l a n d .  T h i s  l a c k  of  o p p o r t u n i t y  s t ems  
from two f a c t o r s :  f i r s t ,  s c a l e  r e t u r n s  were d e l i v e r e d  a  number of  months 
a f t e r  t h e  s c a l i n g  had t a k e n  p l a c e ,  by which t ime  t h e  l o g s  c o u l d  w e l l  be 
p rocessed  i n t o  lumber a n d / o r  moved t o  a n o t h e r  l o c a t i o n ;  and second ,  when 
t h e  s c a l i n g  o p e r a t i o n  was comple ted ,  t h e  l o g s  were moved i n t o  o u t f l o w  
booms a c c o r d i n g  t o  s o r t  code ,  making i t  v i r t u a l l y  i m p o s s i b l e  t o  
reassemble  t h e  o r i g i n a l  bundle .  

Comments on M i n i s t r y  f i l e  documents i n d i c a t e  t h a t  M i n i s t r y  s t a f f  
r ecogn ized  t h i s  weakness.  For  example,  i n  a  March 15, 1982 memo t o  t h e  
D i r e c t o r  o f  t h e  V a l u a t i o n  Branch,  A s s i s t a n t  Deputy M i n i s t e r  MacPherson 
made t h e  f o l l o w i n g  comments: 

" S e c t i o n  77 of  t h e  F o r e s t  Act a l l o w s  f o r  a second s c a l e .  But i t  
a p p e a r s  Shoal  I s l a n d  method of o p e r a t i o n  makes a  second s c a l e  
i k i o s s i b l e  - Do we r e q u i r e  a  change i n  sys tem t o  g u a r a n t e e  t h e  
a b i l i t y  t o  have a  second s c a l e ?  O r  do  we r e q u i r e  a  change i n  t h e  
F o r e s t  A c t ? "  

Also,  i n  a n  A p r i l  2,  1982 memo, t h e  S c a l i n g  P o l i c y  F o r e s t e r  e x p l a i n e d  t h e  
procedure  t h a t  would have been n e c e s s a r y  t o  p r o v i d e  a  second s c a l e  a t  
S h o a l  I s l a n d :  



"A second  s c a l e  c a n  b e  made o f  t h e  t i m b e r  i n c l u d e d  i n  a n y  o n e  
i n v o i c e  p r o v i d i n g  t h e  l o g s  have n o t  been  m a n u f a c t u r e d  b u t  f o r  t h e  
c o n t r a c t o r  t h e  c o s t s  would be heavy a s  h i s  t i m b e r  w i l l  have  been  
s o r t e d  and  mixed w i t h  o t h e r  t i m b e r  i n  a  number of  booms. A l l  booms 
would have  t o  be  d e w a t e r e d ,  b u n d l e s  b roken  a n d  l o g s  s p r e a d .  The 
c o n t r a c t o r s '  t i m b e r  c o u l d  n o t  b e  i d e n t i f i e d  i f  a  l o g  were n o t  
marked ,  o r  i f  two c o n t r a c t o r s  u sed  t h e  same l o g  mark." 

I n  a c t u a l  p r a c t i c e ,  t h i s  would r e q u i r e  t h a t  a l l  of  t h e  l o g s  on t h a t  
i n v o i c e  be a v a i l a b l e .  G iven  t h e  f a c t  t h a t  t h e  t i m b e r  would have  been  
s o r t e d  i n t o  a number o f  o u t g o i n g  booms, t h a t  some o f  t h o s e  booms c o u l d  
have been  towed t o  o t h e r  l o c a t i o n s ,  t h a t  some o f  t h e  l o g s  c o u l d  have  been  
m a n u f a c t u r e d ,  and t h a t  s e v e r a l  months  would e l a p s e  be tween s c a l i n g  and  
r e c e i p t  o f  i n v o i c e s ,  t h e r e  a p p e a r s  t o  be v e r y  l i t t l e  l i k e l i h o o d  t h a t  a l l  
of t h e  l o g s  on  a n  i n v o i c e  would be a v a i l a b l e  f o r  a second  s c a l e .  

I have a l s o  n o t e d  t h a t  t h e  M i n i s t r y ' s  i n t e r n a l  r e p o r t  o f  May, 1 9 8 3  
i n d i c a t e s  t h a t  t h e  f o u r  i n v o i c e s  which  were  i s s u e d  t o  BCFP i n  December 
1981 were  i s s u e d  p u r s u a n t  t o  S e c t i o n  77 o f  t h e  F o r e s t  Ac t .  S e c t i o n  7 7  
d e s c r i b e s  p r o c e d u r e s  t o  be f o l l o w e d  i n  t h e  c a s e  of a  r e q u e s t  f o r  a  s econd  
s c a l e ,  a n d  t h e r e f o r e  was n o t  a c t u a l l y  a p p l i c a b l e  t o  t h e  s i t u a t i o n .  The 
t h r e e  c h e c k s  t h a t  were made were  i n  f a c t  t y p e s  o f  check  s c a l e s  s i n c e  t h e y  
were done  a t  t h e  same t i m e  a s  t h e  o r i g i n a l  s c a l e ,  and  c e r t a i n l y  l o n g  
b e f o r e  any  i n v o i c e  f o r  t h e  o r i g i n a l  s c a l e  had been  i s s u e d .  I would 
assume t h a t  i f  i t  had been  p o s s i b l e  t o  d o  a  s econd  s c a l e ,  t h e  M i n i s t r y  
would have  f o l l o w e d  t h a t  p r o c e d u r e ,  r a t h e r  t h a n  d o i n g  a check  s c a l e  a n d  
t h e n  i n v o i c i n g  o n  t h e  b a s i s  o f  s e c o n d  s c a l e  p r o c e d u r e s .  

A p p l i c a b i l i t y  o f  S e c t i o n  8 7  of t h e  F o r e s t  Act: 

The p a r t i a l  l e g a l  o p i n i o n  p r o v i d e d  by t h e  Deputy  M i n i s t e r  of F o r e s t s  
t a k e s  t h e  p o s i t i o n  t h a t  t i m b e r  i s  s c a l e d  when i t  h a s  gone  t h r o u g h  t h e  
s c a l i n g  p r o c e s s  and  a s c a l e  r e t u r n  h a s  been  p r o v i d e d .  I t  f u r t h e r  s t a t e s  
t h a t  S e c t i o n  87  was i n t e n d e d  t o  c o v e r  t h e  s i t u a t i o n  i n  which a  volume o f  
l o g s  had been  p r o c e s s e d  o r  e x p o r t e d  w i t h o u t  b e i n g  s c a l e d ,  and  t h a t  i t  was 
n o t  i n t e n d e d  t o  c o v e r  a  s i t u a t i o n  i n  which  some l o g s  had b e e n  m i s s e d  
d u r i n g  t h e  s c a l i n g  p r o c e d u r e .  

T h i s  p o s i t i o n  d i f f e r s  f rom t h e  o p i n i o n  p r o v i d e d  by Mr. Campbel l .  Mr. 
Campbell  h a s  a d v i s e d  me t h a t  i f  some l o g s  were  n o t  s c a l e d ,  t h e n  t h e  
r e q u i r e m e n t s  of  S e c t i o n  74 (1 )  were  n o t  met, a n d  s u c h  l o g s  were n o t  s c a l e d  
w i t h i n  t h e  meaning o f  t h e  F o r e s t  Ac t .  He h a s  p o i n t e d  o u t  t h a t  n e i t h e r  " 
t h e  F o r e s t .  Ac t  n o r  t h e  S c a l i n g  R e g u l a t i o n s  deem l o g s  t o  have been  s c a l e d  
by v i r t u e  o f  t h e  f a c t  t h a t  o t h e r  l o g s  which  were d e l i v e r e d  t o  t h e  s c a l i n g  
s i t e  a t  t h e  same t i m e  were p r o p e r l y  s c a l e d .  H i s  c o n c l u s i o n  i s  t h a t  .. .15 



S e c t i o n  8 7  i s  a p p l i c a b l e  f o r  t h e  pu rpose  o f  e s t i m a t i n g  t h e  volume o f  
t i m b e r  d e l i v e r e d  t o ,  b u t  u n s c a l e d  a t  t h e  d r y  l a n d  s o r t  f o r  t h e  p e r i o d  
commencing J a n u a r y  1, 1979.  

I t  was on  t h a t  d a t e  t h a t  S e c t i o n  87  o f  t h e  F o r e s t  A c t  became e f f e c t i v e .  
The re  was no  e q u i v a l e n t  s e c t i o n  i n  t h e  p r e v i o u s  v e r s i o n  o f  t h e  F o r e s t  
Ac t .  However, a l t h o u g h  t h e  p r e v i o u s  A c t  was s i l e n t  o n  t h i s  p o i n t ,  I - 
u n d e r s t a n d  t h a t  S e c t i o n  87  was s i m p l y  t h e  embodiment o f  t h e  M i n i s t r y ' s  
a c t u a l  p r a c t i c e  p r i o r  t o  t h e  coming i n t o  f o r c e  o f  t h e  "new" A c t .  T h a t  
is ,  p r i o r  t o  1979,  when a s i t u a t i o n  o c c u r r e d  i n  which  Crown t i m b e r  was 
p r o c e s s e d  w i t h o u t  b e i n g  s c a l e d ,  i t  was t h e  M i n i s t r y ' s  p r a c t i c e  t o  
e s t i m a t e  t h e  volume o f  u n s c a l e d  t i m b e r ,  a p p l y  t h e  a p p r o p r i a t e  s tumpage  
r a t e ,  and b i l l  t h e  l i c e n s e e  o n  t h e  b a s i s  o f  t h e  s c a l e  e s t i m a t e .  

S e c t i o n  87  p r o v i d e s  a  l e g a l  remedy f o r  e s t i m a t i n g  t h e  volume o f  u n s c a l e d  
t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  a f t e r  J a n u a r y  1, 1979.  However, 
s i n c e  p r i o r  t o  t h a t  i t  was t h e  E l i n i s t r y ' s  p r a c t i c e  t o  p r e p a r e  e s t i m a t e s  
o f  u n s c a l e d  t i m b e r ,  I b e l i e v e  t h e  p r o c e d u r e s  d e s c r i b e d  i n  S e c t i o n  87  
s h o u l d  a l s o  be a p p l i e d  t o  t h e  Crown t i m b e r  which was p r o c e s s e d  t h r o u g h  
S h o a l  I s l a n d  p r i o r  t o  1979.  

E s t i m a t i n g  t h e  Unscaled  Timber: 

The i n t e r n a l  r e p o r t  p r e p a r e d  by 1 , l i n i s t r y  s t a f f  i n  May 1983 makes 
r e f e r e n c e  t o  p o s s i b l e  d i f f i c u l t i e s  i n  d e t e r m i n i n g  t h e  volumes o f  t i m b e r  
which p a s s e d  t h r o u g h  S h o a l  I s l a n d  u n s c a l e d .  I r e c o g n i z e  t h a t  t h e  
M i n i s t r y  d o e s  n o t  have  d a t a  which would p e r m i t  t h e  c a l c u l a t i o n  o f  t h e  
p r e c i s e  volume o f  t i m b e r  which went  u n s c a l e d ,  and I a l s o  r e c o g n i z e  t h a t  
M i n i s t r y  s t a f f  and  t h e  c o n t r a c t o r s  have  produced d i f f e r e n t  e s t i m a t e s  o f  
t h e  u n s c a l e d  t i m b e r .  

The c o n t r a c t o r s  b e l i e v e  t h a t  o f  t h e  t i m b e r  t h e y  d e l i v e r e d  t o  S h o a l  
I s l a n d ,  226 064 c u b i c  m e t r e s  (13.7X) were  n o t  s c a l e d .  The T.M. Thomson 
r e p o r t  e x p r e s s e d  c o n f i d e n c e  i n  t h e  a c c u r a c y  o f  t h e  d a t a  f rom f o u r  o f  t h e  
s i x  c o n t r a c t o r s ,  and was u n a b l e  t o  c o n f i r m  o r  reject t h e  d a t a  p r o v i d e d  
f o r  t h e  r ema in ing  two c o n t r a c t o r s .  T.M. Thomson c a l c u l a t e d  t r u c k  l o a d  
a v e r a g e s  f o r  e a c h  c o n t r a c t o r  f rom 1975 t o  1982,  where a v a i l a b l e ;  t h i s  
i n c l u d e d  t h e  p e r i o d  b e f o r e  S h o a l  I s l a n d  commenced o p e r a t i o n s ,  t h e  p e r i o d  
d u r i n g  which  t h e  o r i g i n a l  s c a l i n g  p r o c e d u r e s  were  i n  e f f e c t ,  and t h e  
p e r i o d  a f t e r  t h e  s c a l i n g  p r o c e d u r e  had been  amended. The l o a d  a v e r a g e s  
b e f o r e  S h o a l  I s l a n d  commenced o p e r a t i o n s  and a f t e r  t h e  i m p l e m e n t a t i o n  of  
t h e  amended s c a l i n g  p r o c e d u r e s ,  a p p e a r  t o  be f a i r l y  c o n s i s t e n t ;  however 
t h o s e  f o r  t h e  i n t e r v e n i n g  p e r i o d  a r e  l ower .  



- 
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- On t h e  o t h e r  hand,  t h e  i n t e r n a l  review under taken  by t h e  M i n i s t r y  
appeared t o  acknowledge a  somewhat lower  volume. I n  a  memo t o  A s s i s t a n t  
Deputy M i n i s t e r  MacPherson, t h e  D i r e c t o r  of t h e  V a l u a t i o n  Branch s t a t e d :  

"Our review i n d i c a t e d ,  on t h e  b a s i s  of  t h e  b e s t  r a t i o n a l i z a t i o n  
t h a t  we were a b l e  t o  make, a  missed volume of 6.3% of t h e  volume 
s c a l e d  f o r  t h e  c o n t r a c t o r s  and t ime  p e r i o d  invo lved .  

T h i s  works o u t  t o  85 000 m3, t h e  f i g u r e  being approximate  s i n c e  
a l l  d a t a  h a s  n o t  y e t  been checked out ."  

I cou ld  f i n d  no th ing  on M i n i s t r y  documents t o  s u p p o r t  t h e  6.3%, o r  t o  
e x p l a i n  how i t  was d e r i v e d  o r  what base  was used t o  o b t a i n  a n  e q u i v a l e n t  
volume of 85 000 m3. (The Thomson r e p o r t  shows volumes o b t a i n e d  from 
t h e  S c a l e  and Royal ty  a c c o u n t s ,  t h e  t o t a l  of which is 1 426 815 m3 f o r  
t h e  p e r i o d  and c o n t r a c t o r s  i n  q u e s t i o n ;  6.3% of t h i s  f i g u r e  i s  89 889 
m 3 ) .  My i n v e s t i g a t o r  was a d v i s e d  by M i n i s t r y  s t a f f  t h a t  t h e  6.3% was 
d e r i v e d  from t h e  p i e c e  c o u n t s  done i n  September,  1981. However, I would 
no t  c o n s i d e r  t h i s  t o  be a  good b a s i s  f o r  a n  e s t i m a t e  s i n c e  a t  t h a t  p o i n t  
t h e  s c a l e r s  knew they  were being checked, and a s  t h e  Super in tenden t  of 
S c a l i n g  has  p o i n t e d  o u t ,  they  ". . . c e r t a i n l y  were doing t h e i r  b e s t  t o  d o  
a n  a c c u r a t e  s c a l i n g  job". 

The i n t e r n a l  r e p o r t  does  make r e f e r e n c e  t o  v a r i a t i o n s  i n  load  a v e r a g e s  
and t o  the  6% a l lowed  f o r  s inkage  i n  t h e  Thomson r e p o r t .  The v a r i a t i o n s  
i n  load  a v e r a g e s  c i t e d  i n  t h e  r e p o r t  a p p e a r  t o  be i n d u s t r y  a v e r a g e s  f o r  
c o a s t a l  o p e r a t i o n s ,  and do not  a p p e a r  t o  recognize  the  ex t remely  
c o n s i s t e n t  d a t a  p rov ided  by a t  l e a s t  some of t h e  c o n t r a c t o r s .  The 6% 
s inkage  f a c t o r  was in tended  t o  recognize  t h e  improved wood recovery  which 
BCFP a n t i c i p a t e d  when s c a l i n g ,  s o r t i n g  and s t o r a g e  v a s  swi tched t o  t h e  
new d r y  l and  s o r t  o p e r a t i o n  from t h e  p r e v i o u s  wa te r  o p e r a t i o n .  The 6% 
f i g u r e  may be low o r  i t  may be high;  b u t  i t  seems l o g i c a l  t h a t  some such 
f a c t o r  would have t o  be added t o  t h e  pre-Shoal I s l a n d  d a t a  t o  o b t a i n  a  
p r o p e r  e s t i m a t e .  

I do  n o t  knov what volume of t imber  passed through S h o a l  I s l a n d  w i t h o u t  
being s c a l e d ;  but  I do  know t h a t  S e c t i o n  87 of t h e  F o r e s t  Act makes 
r e f e r e n c e  t o  t h e  " r e g i o n a l  manager 's  e s t i m a t e  of t h e  volume of t h e  
t imber"  (emphasis mine) ,  and t h e r e f o r e c l e a r l y  a n t i c i p a t e s  t h a t  a c t u a l  
volumes w i l l  no t  be a v a i l a b l e .  The c o n t r a c t o r s  have provided a  l o t  of 
d a t a  from which a n  e s t i m a t e  can be d e r i v e d ;  t h e r e  may be c e r t a i n  p o i n t s ,  
such a s  t h e  s i n k a g e  f a c t o r ,  which r e q u i r e  f u r t h e r  d i s c u s s i o n ,  but  g i v e n  
t h a t  a volume of t i m b e r  has  been missed,  I b e l i e v e  t h a t  t h e  M i n i s t r y  has  
a  r e s p o n s i b i l i t y  t o  make t h e  b e s t  e s t i m a t e  p o s s i b l e  of t h e  unsca led  
volume on t h e  b a s i s  of the  a v a i l a b l e  d a t a .  



I had a l s o  no ted  t h e  comments on M i n i s t r y  f i l e s  t o  t h e  e f f e c t  t h a t  BCFP 
had a d v i s e d  M i n i s t r y  s t a f f  t h a t  a d d i t i o n a l  payments would n o t  be made 
u n l e s s  o r d e r e d  by a  c o u r t  and t h a t  t h e r e  was doub t  t h a t  a  c o u r t  would 
s u p p o r t  s u c h  a c t i o n  by t h e  M i n i s t r y  because  of  t h e  c i r c u m s t a n t i a l  n a t u r e  
of t h e  e v i d e n c e .  Mr. Campbell h a s  a d v i s e d  me t h a t  t h e r e  i s  p r e c e d e n t  f o r  
t h e  a c c e p t a n c e  of  c i r c u m s t a n t i a l  e v i d e n c e  i n  s i t u a t i o n s  s u c h  a s  S h o a l  
I s l a n d .  He h a s  p rov ided  me w i t h  a copy of a  judgment i n  which t h e  Cour t  
r e l i e d  on d i s c r e p a n c i e s  i n  p i e c e  c o u n t s  and a c c e p t e d  e x p e r t  t e s t i m o n y  t o  
r e c t i f y  a n  e r r o n e o u s  s c a l e .  I f  t h e  M i n i s t r y ' s  r e f u s a l  t o  implement 
S e c t i o n  87 was a t  a l l  t h e  r e s u l t  of  a  b e l i e f  t h a t  i t  would be u n a b l e  t o  
e n f o r c e  i t s  supplementary  b i l l i n g s ,  pe rhaps  t h i s  w i l l  s e r v e  t o  a l l a y  t h e  
P i i n i s t r y ' s  f e a r  on t h a t  p o i n t .  



Co~~CLuSIof~S 

A s  a  r e s u l t  o f  my i n v e s t i g a t i o n  I have come t o  t h e  f o l l o w i n g  c o n c l u s i o n s :  

A volume of Crown t imber  was p rocessed  through Shoal  I s l a n d  d u r i n g  
t h e  1978-1981 p e r i o d  wi thou t  be ing  s c a l e d ,  and t h e r e  i s  wide 
r e c o g n i t i o n  o f  t h i s  f a c t  w i t h i n  t h e  M i n i s t r y .  

T h i s  u n s c a l e d  volume r e p r e s e n t s  Crown t imber  d e l i v e r e d  t o  BCFP f o r  
i t s  use ;  but  t h e  Province was n o t  p a i d  stumpage f o r  BCFP's u s e  of 
t h e  Crown t imber ,  and t h e  c o n t r a c t o r s  were n o t  p a i d  f o r  l o g g i n g  i t .  

The s c a l i n g  p rocedures  a t  Shoal  I s l a n d  d i d  no t  conform t o  t h e  
r e q u i r e m e n t s  of t h e  r e g u l a t i o n s ,  and d i d  no t  a l l o w  a n  o p p o r t u n i t y  
f o r  a  second s c a l e  t o  be performed; t h e r e f o r e  t h e  t i m b e r  was no t  
s c a l e d  a s  r e q u i r e d  by P a r t  6 o f  t h e  F o r e s t  Act.  

S e c t i o n  87 of t h e  F o r e s t  Act p r o v i d e s  a n  a p p r o p r i a t e  remedy f o r  
s i t u a t i o n s  i n  which t i n b e r  h a s  been p rocessed  wi thou t  f i r s t  be ing  
s c a l e d  under  P a r t  6 of t h e  Act .  S e c t i o n  87 would a p p l y  t o  t imber  
p rocessed  through Shoa l  I s l a n d  s i n c e  1979 and c o n t i n u i n g  u n t i l  t h e  
p rocedures  were changed. 

P r i o r  t o  t h e  coming i n t o  f o r c e  o f  S e c t i o n  87,  i t  was t h e  M i n i s t r y ' s  
p r a c t i c e  t o  p r e p a r e  a n  e s t i m a t e  of  any u n s c a l e d ,  p rocessed  t imber  
and t o  b i l l  on t h e  b a s i s  of t h a t  e s t i m a t e .  T h i s  p r a c t i c e  c a n  be 
a p p l i e d  t o  t h e  t imber  processed through Shoal  I s l a n d  p r i o r  t o  1979. 

There  i s  d a t a  a v a i l a b l e  which would permi t  t h e  M i n i s t r y  t o  d e v e l o p  
a  good e s t i m a t e  of t h e  unsca led  t imber .  The c o n t r a c t o r s  have 
p rov ided  a  s i g n i f i c a n t  amount of  d a t a  o n  t h e  volumes t h e y  d e l i v e r e d  
t o  Shoal  I s l a n d ;  a d d i t i o n a l l y ,  f u r t h e r  i n f o r m a t i o n  c a n  be o b t a i n e d  
from BCFP and from t h e  M i n i s t r y ' s  own f i l e s  t o  p r e p a r e  e s t i m a t e s  of  
volumes logged by BCFP. 

The M i n i s t r y ' s  d e c i s i o n  no t  t o  implement S e c t i o n  87 i n  t h e  Shoa l  
I s l a n d  s i t u a t i o n  has  d e t r i m e n t a l l y  a f f e c t e d  t h e  c o n t r a c t o r s  and t h e  
revenue a c c r u i n g  t o  t h e  Prov ince ;  i t  i s  my c o n c l u s i o n  t h a t  t h e  
d e c i s i o n  i s  u n j u s t .  

The M i n i s t r y  h a s  a  s t a t u t o r y  r e s p o n s i b i l i t y  t o  p r o p e r l y  s c a l e  t i m b e r  
h a r v e s t e d  from Crown l a n d  and t o  c o l l e c t  t h e  r o y a l t i e s  due t h e  Prov ince  
from t h a t  Crown t imber .  Undoubtedly,  t h e  L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  
M i n i s t r y  e x e r c i s e  t h e s e  r e s p o n s i b i l i t i e s  s o  t h a t  t h e  p u b l i c ' s  i n t e r e s t  
i n  t h i s  v a l u a b l e  r e s o u r c e  would be p r o t e c t e d .  



I n  t h i s  case, i t  i s  c lear  t h a t  o v e r  a p e r i o d  o f  t i m e  and  i n  o n e  o r  more 
l o c a t i o n s  a s i g n i f i c a n t  volume of  Crown t i m b e r  was h a r v e s t e d  w i t h o u t  
b e i n g  s c a l e d  and  w i t h o u t  t h e  c o r r e s p o n d i n g  r o y a l t i e s  b e i n g  c o l l e c t e d .  As 
a  consequence  o f  t h i s ,  BCFP (and  p o s s i b l y  o t h e r  compan ies  a t  o t h e r  d r y  
l a n d  s o r t s )  have  had t h e  b e n e f i t  o f  s i g n i f i c a n t  volumes  o f  Crown t i m b e r  
w i t h o u t  h a v i n g  t o  pay t h e  Crown i t s  f e e s  f o r  t h e  use  o f  t h a t  t i m b e r .  
Whi le  t h i s  n o  d o u b t  a s s i s t e d  BCFP, I b e l i e v e  i t  incumbent  upon t h e  
M i n i s t r y  t o  t a k e  t h e  n e c e s s a r y  s t e p s  t o  e n s u r e  t h a t  t h e  p r o p e r  r o y a l t i e s  
a r e  c o l l e c t e d  by t h e  P r o v i n c e .  

I n  a d d i t i o n  t o  t h e  d e t r i m e n t a l  e f f e c t  o n  t h e  p u b l i c  i n t e r e s t ,  t h e  
M i n i s t r y ' s  f a i l u r e  t o  s c a l e  a l l  t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  h a s  
a l s o  c a u s e d  s p e c i f i c  h a r d s h i p  f o r  t h e  c o n t r a c t o r s  who logged  t h e  t i m b e r .  
The c o m p l a i n a n t s  had c o n t r a c t e d  w i t h  BCFP o n  t h e  u n d e r s t a n d i n g  t h a t  t h e  
s c a l i n g  o f  t h e  t i m b e r  t h e y  h a r v e s t e d  would be a c c u r a t e  and  c o m p l e t e ,  and  
t h e  p r i c e s  t o  be p a i d  were  based  on  t h i s  u n d e r s t a n d i n g .  A s  i t  i s ,  t i m b e r  
was h a r v e s t e d  f o r  which t h e  c o n t r a c t o r s  have  n o t  been  p a i d .  

I n  c o n c l u s i o n ,  i t  a p p e a r s  t o  me most  u n j u s t  t h a t  t h e  c o n t r a c t o r s  and t h e  
p u b l i c  ( t h r o u g h  l o s t  s tumpage  f e e s )  b e  e x p e c t e d  t o  b e a r  t h e  l o s s  which 
h a s  d i r e c t l y  r e s u l t e d  from t h e  imprope r  s c a l i n g  p r o c e d u r e s  p r e v i o u s l y  
employed by t h e  M i n i s t r y  a t  S h o a l  I s l a n d .  



The s c a l i n g  p r o c e d u r e  a t  S h o a l  I s l a n d  w a s  e s t a b l i s h e d  by t h e  M i n i s t r y  o f  
F o r e s t s  a n d  imp lemen ted  by i t s  emp loyees .  I t  was d e f i c i e n t ,  a n d  a s  a 
r e s u l t ,  b o t h  t h e  c o n t r a c t o r s  a n d  t h e  p u b l i c  p u r s e  h a v e  s u f f e r e d .  S e c t i o n  
8 7 ,  a n d  t h e  p r a c t i c e  i n  p l a c e  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  S e c t i o n  87 
p r o v i d e  a  remedy by w h i c h  t h e  n e g a t i v e  r e s u l t s  o f  t h e  M i n i s t r y ' s  a c t i o n s  
c a n  b e  c o r r e c t e d .  I c o n s i d e r  i t  i m p e r a t i v e  t h a t  t h e  M i n i s t r y  t a k e  
a d v a n t a g e  o f  t h i s  remedy;  s p e c i f i c a l l y ,  I make t h e  f o l l o w i n g  
r e c o n m e n d a t l o n s :  

1. t h a t  t h e  N i n i s t r y  o f  F o r e s t s  p r e p a r e  a n  e s t i m a t e  o f  t h e  u n s c a l e d  
t i m b e r  p r o c e s s e d  t h r o u g h  S h o a l  I s l a n d  d u r i n g  t h e  p e r i o d  J u l y  1978  
t o  D e c e n b c r  1981 ;  

2 .  t h a t  t h e  M i n i s t r y  p r o v i d e  BCFP a n d  t h e  c o n t r a c t o r s  w i t h  i t s  
e s t i m a t e ,  and  w i t h  i n f o r m a t i o n  o n  t h e  means by wh ich  t h e  e s t i m a t e  
was d e v e l o p e d ;  

3. t h a t  t h e  M i n i s t r y  c o n s i d e r  a n y  r e p r e s e n t a t i o n s  r e c e i v e d  f r o m  t h e  
a f f e c t e d  p a r t i e s  b e f o r e  f i n a l i z i n g  i t s  e s t i m a t e ;  and  

4 .  t h a t  t h e  ) ! i n i s t r y  i s s u e  a d d i t i o n a l  s c a l e  r e t u r n s  a n d  i n v o i c e s  t o  
BCFP o n  t h e  b a s i s  o f  t h i s  e s t i m a t e .  

December 1 9 ,  1983 
/ K a r l  A. F r i e d m a n n  

/ Ombudsman 
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November 24th, 1983 

Kyuquot Logging Ltd. 
505 - 207 West Hastings Street 
Vancouver, B . C. 
V6B 155 

Dear Sirs: - 
RE: Shoal Island 

+ 
You have advised us there was a substantial underscale of logs at 
Shoal Island Dryland Sort of B.C. Forest Products Ltd. between 
1978 and 1981. You drew this fact to the attention of the 
Ministry of Forestry which investigated the matter. In a letter b 

from the Ministry of Forestry, the Won. T. Waterland, dated 
August 2nd, 1983 he states: 

- 
"The Attorney General has given legal advice that s. 87 of the 
Forest Act has no application to the situation at hand 
because a scale has taken place and only its accuracy is 
being questioned. - 
Therefore I must advise that the official scale will stand 
and no further accounts will be issued." 

The Minister's position seems to be that the Government has no 
legal means to rectify the injustice caused to both logging 
contractors and the public treasury, by the large underscale at 
Shoal Island. 

You have asked for our opinion whether the Ministry of Forestry 
has any legal means open to it to rectify the underscale at Shoal 
Island. 

The scaling of timber is governed by Part 6 of the Forest Act. 
Section 73(l)(b) specifically requires that timber cut from Crown 
land be scaled before it is manufactured into products, sold or 
removed from the Province. Section 74 states that the scaling 
shall be carried out according to the prescribed procedures. 

The prescribed scaling procedures are contained in the Scaling 
Regulation, B.C. Reg. 563/78 as amended. According to s. 2 of the 
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- Regulation, the timber shall be scaled as soon as possible after 
it is cut. The specific procedures to be observed by a scaler, 
including the kind of measurements to be taken, are set forth in 
sections 5 and 6. Section 7 requires that either each piece of 

- timber or a sample of timber be scaled. 

From the foregoing, it will be seen that the two fundamental 
- requirements for scaling under the Forest Act and Regulations are 

as follows: 

- 1. - All timber that is required to be scaled must be scaled; 

2. The scaling must be conducted according to the statutory 
- procedures. 

Failure to observe these requirements is an offence under 
s. 159(a) of the Forest Act. 

On the basis of the data which you have produced with respect to 
scaling at Shoal Island between mid-1978 and 1981, it is apparent 
that not all timber delivered to Shoal Island was scaled or was 
purported to be scaled. Many logs were missed because of the 
negligent procedures followed by the Government scalers and B.C. 
Forest Products. In addition, the scaling which was conducted did 
not conform to the procedures prescribed by statute. 

The underscaling which occurred during this time period had a 
- two-fold effect: the Crown was deprived of stumpage and 

royalties which would otherwise have been payable if proper 
scaling had been conducted; and the income of the contractors was 

- reduced since they did not receive credit for all the timber they 
delivered to Shoal Island. 

- Under s. 77 of the Forest Act, it is possible for a person who 
either has had a scale performed or whose interest is affected by - - 
a scale (eg., a logging contractor) to require a second scale to 
check the accuracy of the first scale. The Scaling Regulation, 

- s. 14, however, requires that the - same timber be scaled. Because 
of the procedures utilized at Shoal Island, including the 
commingling of various'truckload bundles and the delivery of 

- timber, both scaled and unscaled, to the sawmill prior to receipt 
of the first scale returns, it was impossible to have a second 
scale performed in accordance with the statutory procedures. The 

- possibility for rectification provided by s. 77 was not available 
to either the Crown or to the contractors. 
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Thus the statute recognizes that a first scale may be inaccurate 
and expressly provides one remedy to correct the inaccuracy - 
namely, a second scale. 

It would be highly anomalous if the effect of a second scale being 
impossible were to render immutable an inaccurate first scale. In 
our opinion that is not the effect of the statute. Except as 
noted below, there is nothing in the Act or Regulation which - 
stipulates that a scale return is conclusive for all purposes. ' 

Under s. 77(2)(b)(i), an original scale return will govern for all 
purposes only where a second scale has been performed and the 
second scale return "does not vary from the original scale return 
by more than the extent prescribed in the Regulations . . ." 
Therefore, it follows that where a second scale is impossible, an 
original scale return is not conclusive proof of the facts stated 
therein. 

The inability to conduct a second scale does create certain 
problems of proof. However, where the inaccuracy of the first 
scale can be proven by other means, it is our view that the first 
scale can be challenged. In this case you have conclusive 
evidence of the inaccuracy of the first scales at Shoal Island. 

In focusing in on the legal recourse available to the Ministry of 
Forestry for recovering royalties or stumpage on timber which was 
not scaled in the first scale, we believe that there are two 
alternate courses of action available. 

Firstly, the Government, using the evidence you have gathered, 
could simply issue a revised scale correcting the first scale. 
This would not be a "second scale" within the meaning of s. 77 of 
the Forest Act as it would obviously not be an actual scale 
conducted on the original timber. It would however be a 
correction to the original scale. Nothing in the statute 
expressly allows or prohibits the correction of the original scale 
in this way but, as pointed out above, neither does the statute 
make the original scale conclusive where a second scale cannot be 
conducted. In order to correct the great injustice that would be 
perpetrated on both the Government and the contractors should the 
erroneous first scale be allowed to stand, we believe the courts 
would recognize the right to correct the first scale when 
conclusive evidence is produced showing it to be erroneous. 

The revised scale would then be the basis for new royalty and/or 
stumpage to be assessed under Part 7 of the Forest Act. It would 
also be the basis for proper payment to the logging contractors. 
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Alternatively, -it can be argued that the so-called "scale* which 
- was conducted at Shoal Island between mid-1978 and 1981 was not a 

"scale" within the meaning of Part 6 of the Forest Act. We have 
already mentioned that the scaling procedures did not conform to 
statutory requirements. The result was that a very substantial 
percentage of the logs were not scaled at all. In these 
circumstances it can be forcefully argued that there was not a 
"scaling under Part 6" with respect to the missing pieces. In 
these circumstances we believe that s. 87 could be utilized. It 
provides : 

"87. Where Crown timber on which royalty or stumpage is 
payable is processed, sold or removed from the Province - - 
without first being scaled under Part 6, the amount of 
royalty or stumpage payable shall be calculated by 

(a) the regional manager's estimate of the volume of 
the timber; by 

(b) the rate of royalty or stumpage, as the case may 
be, that the regional manager considers would have 
applied if the timber had been scaled under 
Part 6. " 

In this case a very large number of logs were "processed, sold or 
removed from the Province" which were not included in the scales 
performed under Part 6. It is true that a scale was performed and 
was intended to cover all the logs but it failed to do so over an 
extended period of time. It is not a case of minor errors from 
time to time or slight differences in approach of individual 
scalers. These are expected. The irregularities at Shoal Island 
were so gross as to give rise to the argument that no proper scale 
was performed. 

- 
Once the calculations permitted by s. 87 have been made, the Crown 
can recover from the company the royalty or stumpage which would 
have been payable if all timber at Shoal Island had been scaled in 

- the first instance and scaled properly. Similarly, the regional 
manager's estimate of timber volume could form a basis for 
calculating the income which ought to have been paid to the 

- contractors. 

In conclusion, we should point out that in one sense the 

- Government is the author of its own misfortune in terms of missed 
stumpage and royalties. In large part the fault lies with the 
Government scalers, although B.C. Forest Products is also at fault 
for the underscale. It is one thing to say that the Government 

- 
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should not now g o  back and recover royalties and stumpage missed 
because of its own errors. It is quite another thing to contend 
that the Government should do nothing to assist the logging 
contractors, who are completely innocent, They were the ones who 
brought the underscale to the Government's attention which 
reeulted in the procedures being corrected. They were the ones 
who have suffered the substantial loes, In our view the 
Government should certainly take steps to issue a revised scale to 
serve as the basis for payment to the logging contractors or 
proceed under s. 87. In our view the Government is legally liable 
to the logging contractors for the shortfall that they have 
suffered as a result of the Government's own mistakes. 

Yours very truly, 

OWEN, BIRD 

D. Barry Kirkham 


