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INTRODUCTION 

The Legislative Assembly has entrusted to the Ministry of Transportation 

and Highways broad powers of expropriation under the Highway Act. There 

are few protections for those whose property the Ministry requisitions 

for public purposes. In the absence of such procedural protections, it 

is all the more important for that Ministry to exercise its vast powers 

with restraint and fair consideration for the rights and interests of 

affected property owners. 

I must bring one case to the attention of the Legislative Assembly in 

which the Ministry failed to exercise appropriate restraint. Far from 

being fair and considerate of the interests of the property owner, the 

Ministry engaged in actions which frustrated my recommendations and 

frustrated my complainant's potential redress in the Courts of British 

Columbia. 

People who want to subdivide their property face many difficulties. They 

quickly discover that the law permits government officials to demand many 

concessions before granting approval for a subdivision. Subdividers may 

be required to give land to the Crown, without compensation, for future 

road purposes; to enter into a restrictive covenant so that if their 

property is ever flooded compensation may not be claimed from the 
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government;  and t o  g i v e  up l a n d  a l o n g  c r e e k s  and r i v e r s  t o  a c t  a s  a  

b u f f e r  zone t o  p r o t e c t  t h e  n a t u r a l  environment .  One c o n c e s s i o n  demanded 

from a l l  s u b d i v i d e r s  i s  t h a t  " n e c e s s a r y  and r e a s o n a b l e  a c c e s s "  t o  a l l  

p a r c e l s  b e  p rov ided  by way o f  t h e  e s t a b l i s h m e n t  of  a p u b l i c  road  t o  each  

p a r c e l .  

T h i s  l a t t e r  r equ i rement  i s  a m a t t e r  of  l e g i s l a t i v e  p o l i c y  and i s  found i n  

s e c t i o n  7 5 ( l ) ( a )  of  t h e  Land T i t l e  Act. It i s  o b v i o u s l y  a good p o l i c y ,  

f o r  i f  s u b d i v i d e r s  were  n o t  r e q u i r e d  t o  e n s u r e  t h a t  a l e g a l  a c c e s s  road 

w a s  provided t o  e a c h  s u b d i v i d e d  p a r c e l  o f  l a n d ,  subsequen t  p u r c h a s e r s  of  

t h e  p r o p e r t y  would b e  l e f t  w i t h o u t  a c c e s s  t o  t h e i r  p r o p e r t y .  It  i s  a n  

i n v a r i a b l e  r equ i rement  o f  t h e  l a w  t h a t  a  p u b l i c  a c c e s s  road  b e  d e d i c a t e d  

' t o  t h e  Crown b e f o r e  l a n d  may be subd iv ided .  

I n  1974,  a  p r i v a t e  company (which f o r  t h e  purposes  of  t h i s  r e p o r t  I have 

c a l l e d  " t h e  Developer")  purchased a l a r g e  t r a c t  of  l a n d  n o r t h e a s t  of  

Pemberton, d e s c r i b e d  as D i s t r i c t  L o t s  2679 and 4100. Between 1974 and 

1981  t h e  Developer made a s e r i e s  of a p p l i c a t i o n s  t o  t h e  Approving O f f i c e r  

of  t h e  M i n i s t r y  of  T r a n s p o r t a t i o n  and Highways f o r  pe rmiss ion  t o  

s u b d i v i d e  t h e  p r o p e r t y .  The Land T i t l e  Act r e q u i r e s  t h a t  e v e r y  

s u b d i v i s i o n  b e  approved by a n  Approving O f f i c e r .  I n  m u n i c i p a l i t i e s ,  t h e  

Approving O f f i c e r  i s  a n  employee of t h e  munic ipa l  c o u n c i l ,  w h i l e  t h e  

M i n i s t r y  of T r a n s p o r t a t i o n  and Highways e x e r c i s e s  t h e  powers of  t h e  

Approving O f f i c e r  i n  r u r a l  a r e a s .  



Mrs. Vera Reid complained t o  m e  i n  September of 1981 t h a t  t h e  M i n i s t r y ' s  

Approving O f f i c e r  had g r a n t e d  p r e l i m i n a r y  l a y o u t  a p p r o v a l  f o r  t h e  

Developer ' s  s u b d i v i s i o n .  She a l l e g e d  t h a t  t h i s  p r e l i m i n a r y  a p p r o v a l  w a s  

based o n  t h e  mis taken  assumption t h a t  t h e r e  was a p u b l i c  right-of-way 

through h e r  p r o p e r t y  which would p rov ide  p u b l i c  road a c c e s s  t o  t h e  - 
Developer ' s  s u b d i v i s i o n .  The complaint  r a i s e d  what appeared  t o  be  a 

s t r a i g h t - f o r w a r d  q u e s t i o n :  i s  t h e r e  o r  i s  t h e r e  n o t  a p u b l i c  right-of-way 

through Mrs. R e i d ' s  p r o p e r t y ?  It was c l e a r  t h a t  many decades  ago  a n  o l d  

t r a i l  had e x i s t e d  through t h e  l a n d  owned by Mrs. Reid.  The q u e s t i o n  I 

f a c e d  was whether  o r  n o t  t h e  t r a i l  was a  p u b l i c  road  and was c o n t a i n e d  

w i t h i n  a  p u b l i c  right-of-way. A l t e r n a t i v e l y ,  was Mrs. Reid c o r r e c t  i n  

a s s e r t i n g  t h a t  s h e  owned t h e  t r a i l  and t h e r e  was no p u b l i c  right-of-way? 

Mrs. Reid h a s  owned h e r  l a n d  f o r  many y e a r s .  Some t i m e  ago ,  t h e  M i n i s t r y  

of T r a n s p o r t a t i o n  and Highways a c q u i r e d  some of h e r  p r o p e r t y  f o r  road 

purposes .  The F e d e r a l  Government a l s o  took a  t e n  f o o t  s t r i p  through h e r  

l a n d  f o r  a power l i n e  right-of-way. These works s h e  accep ted .  But s h e  

was n o t  happy a b o u t  t h e  i d e a  of having h e r  p r o p e r t y  f u r t h e r  d i v i d e d  by 

y e t  a n o t h e r  road .  Mrs. Reid was n o t  concerned t h a t  s h e  might  n o t  r e c e i v e  

compensation f o r  t h e  road .  I n s t e a d  s h e  complained t h a t  t h e  M i n i s t r y  had 

improper ly  a s s e r t e d  t h a t  t h e r e  was p u b l i c  right-of-way on h e r  p r o p e r t y  

which cou ld  b e  used t o  p r o v i d e  a c c e s s  t o  t h e  Deve loper ' s  s u b d i v i s i o n .  



My investigation was substantially completed within one month. The 

complaint, however, remains unresolved. The Ministry's numerous and 

eventually successful attempts to stonewall any questioning of its claim 

to the right-of-way were almost unbelievable, and raise important 

questions concerning the proper conduct of a government authority and how 

it treats citizens in a free and democratic society. 

I do not ordinarily use the actual names of complainants in my Special 

Reports as there is usually no need to do so. Mrs. Reid consented to the 

use of her name in this report; her complaint has received a good deal of 

local publicity and there now seems little point in trying to preserve 

her anonymity. 



A BRIEF HISTORY OF THE PROBLEM 

Mrs. Reid h a s  been t h e  owner s i n c e  1960 of D i s t r i c t  Lo t  1543, which l i e s  a 

few m i l e s  nor thwes t  o f  Pemberton. M r .  George Walker owned t h e  p r o p e r t y  

between 1947 and 1960. The p r o p e r t y  had been a c q u i r e d  by M r .  Walker from 

t h e  Spe tch  f a m i l y ,  t o  whom i t  had been g r a n t e d  by t h e  Crown i n  1910. Mrs. 

R e i d ' s  l a n d  l i e s  d i r e c t l y  e a s t  of t h e  Deve loper ' s  p r o p e r t y ;  I have 

a t t a c h e d  a map of t h e  a r e a  which i l l u s t r a t e s  t h e  l o c a t i o n  of t h e  

p r o p e r t i e s  (Appendix A). 

I n  t h e  decade p r i o r  t o  t h e  Crown g r a n t  of t h i s  p r o p e r t y  t o  M r .  Spe tch ,  a 

narrow c a t t l e  t r a i l  w a s  c o n s t r u c t e d  from Anderson Lake ( s o u t h  o f  L i l l o o e t )  

t o  Pemberton, which became known as t h e  Pemberton Meadows T r a i l .  T h i s  

t r a i l  c r o s s e s  Mrs. R e i d ' s  p r o p e r t y ,  and g o e s  westward i n t o  D i s t r i c t  L o t s  

2679 and 4100, which a r e  now owned by t h e  Developer.  M r .  B i l l  Spe tch ,  t h e  

s o n  o f  t h e  o r i g i n a l  homesteader ,  r e c a l l s  t h a t  i n  a b o u t  1917 a n  e n g i n e e r  

f o r  t h e  Department o f  Highways, by t h e  name of Todd, d i d  some work on t h a t  

p a r t  of t h e  t r a i l .  M r .  Spe tch  remembered d r i v i n g  a t r u c k  from D.  L. 1543 

t o  D .  L. 4100 i n  a b o u t  1929. I t  a p p e a r s  however t h a t  t h i s  p a r t  of t h e  

Pemberton Meadows T r a i l  f e l l  i n t o  d i s u s e  s h o r t l y  a f t e r  t h a t  t ime. 

The M i n i s t r y  of T r a n s p o r t a t i o n  and Highways adopted a  v a r i e t y  of p o s i t i o n s  

o v e r  t h e  y e a r s  w i t h  r e s p e c t  t o  t h e  s t a t u s  o f  t h e  t ra i l .  I n  1962, t h e  



D i s t r i c t  Highways Supe r in t enden t ,  i n  r e p l y  t o  a que ry  from M r .  Walker, 

adv i s ed  t h a t  t h e  t r a i l  was a p u b l i c  road  because p u b l i c  monies had been 

s p e n t  on  i t  ( s e c t i o n  4 of t h e  Highway Act p rov ide s  t h a t  where p u b l i c  

monies a r e  s p e n t  upon a t r a v e l l e d  p r i v a t e  road ,  t h a t  road a u t o m a t i c a l l y  

becomes a p u b l i c  r oad ) .  He a l s o  s t a t e d  t h a t  because of a Not ice  pub l i shed  

i n  t h e  B.  C .  G a z e t t e  i n  1911, t h e  t r a i l  w a s  con t a ined  w i t h i n  a p u b l i c  

right-of-way having a wid th  of s i x t y - s i x  f e e t .  

A road ,  of cou r se ,  i s  j u s t  t h a t  - a road.  Most p u b l i c  r oads ,  however, l i e  

w i t h i n  a l a r g e r  a r e a  of  p u b l i c  p rope r ty  c a l l e d  a right-of-way. A 

right-of-way i s  acqu i r ed  by t h e  M i n i s t r y  t o  permit  s o i l  t o  be t aken  from 

t h e  s i d e s  of  t h e  right-of-way f o r  c o n s t r u c t i o n  of t h e  road;  f o r  d i t c h e s  t o  

be c r e a t e d  s o  t h a t  snowmelt and r a i n f a l l  f lowing  o f f  t h e  road w i l l  be 

c a r r i e d  away; and t o  permi t  p roper  maintenance of  t h e  road  t o  be c a r r i e d  

o u t .  

I n  1973, t h e  D i s t r i c t  Highways Manager i n  r e p l y  t o  a l e t t e r  from Mrs. Reid 

s t a t e d  t h a t  t h e  t r a i l  was a p u b l i c  road  "al though no right-of-way e x i s t s  

f o r  t h e  road".  Mrs. Re id ' s  s o l i c i t o r  wrote  t o  t h e  Min i s t r y ,  upon r e c e i p t  

of  t h a t  l e t t e r ,  and asked f o r  proof of t h e  expend i t u r e  of  p u b l i c  monies on 

t h e  t r a i l .  The D i s t r i c t  Highways Manager r e p l i e d  t h a t  t h e r e  were no 

r e c o r d s  of money be ing  s p e n t  on t h e  road ,  and r e f e r r e d  back t o  t h e  1962 

l e t t e r .  



S i n c e  1974, t h e  Developer  made a number of a p p l i c a t i o n s  t o  d e v e l o p  a l a r g e  

s u b d i v i s i o n  t o  t h e  w e s t  of Mrs. R e i d ' s  p r o p e r t y .  A s  a c o n d i t i o n  of  

s u b d i v i s i o n  a p p r o v a l ,  t h e  Developer w a s  r e q u i r e d  t o  e s t a b l i s h  a c c e s s  t o  

t h e  p r o p e r t y  and f o r  t h i s  purpose  a s s e r t e d  t h a t  t h e  Pemberton Meadows 

T r a i l  t h r o u g h  Mrs. R e i d ' s  p r o p e r t y  w a s  a p u b l i c  road .  I f  t h e  t r a i l  is a  

p u b l i c  r o a d ,  i t  would p r o v i d e  v e r y  d e s i r a b l e  a c c e s s  t o  t h e  s u b d i v i s i o n  as 

i t  i n t e r s e c t s  w i t h  t h e  Pemberton - P o r t a g e  Highway a t  a p o i n t  w i t h i n  Mrs. 

R e i d ' s  p r o p e r t y .  

It a p p e a r s  t h a t  M i n i s t r y  o f f i c i a l s  f i r s t  a g r e e d  w i t h  Mrs. Reid t h a t  t h e  

t r a i l  t h r o u g h  h e r  p r o p e r t y  was v e r y  na r row and ,  t h e r e f o r e ,  would n o t  

p r o v i d e  a d e q u a t e  r o a d  a c c e s s  t o  t h e  s u b d i v i s i o n .  One M i n i s t r y  employee 

commented as f o l l o w s :  

T h i s  a c c e s s  r o a d  c la imed  as a  S e c t i o n  6  [now s e c t i o n  41 road  i s  
more of a  t r a i l  f i t  f o r  a  4  wheel  d r i v e .  

T h e r e a f t e r ,  t h e  Developer  was p e r i o d i c a l l y  informed t h a t  t h e  a c c e s s  

problem would have t o  be  r e s o l v e d  b e f o r e  a p p r o v a l  c o u l d  be  g i v e n  f o r  t h e  

s u b d i v i s i o n .  A s  l a t e  as March 4 ,  1981,  t h e  Approving O f f i c e r  w r o t e  t o  t h e  

Developer  s t a t i n g :  

A minimum 20 metre wide r ight-of-way between t h e  E a s t  boundary of 

D .  L .  2679 [ t h e  s u b d i v i s i o n ]  and t h e  e x i s t i n g  Pemberton P o r t a g e  

Road i s  t o  be  a c q u i r e d ,  d e d i c a t e d  and c o n s t r u c t e d  by t h e  

a p p l i c a n t .  . . . A p p l i c a n t  i s  t o  be  e n t i r e l y  r e s p o n s i b l e  f o r  



settlement of this aspect with existing property owner, D. L. 

1543 [Mrs. Reid] prior to final approval of subdivision plans. 

(This should be one of the first itetns addressed by applicant.) 

However, in the summer of 1981 the Developer discovered the existence of 

the Gazette Notice of 1911 and brought it to the attention of the 

Approving Officer. In a letter to Mrs. Reid dated August 5, 1981, the 

Approving Officer of the Ministry concluded that the Gazette Notice of 

1911 had the effect of creating a sixty-six foot wide public right-of-way 

through Mrs. Reid's property, and on that basis granted preliminary layout 

approval for the Developer's subdivision. 

On September 17, 1981, Mrs. Reid complained to my office. 



MY INVESTIGATION AND CONCLUSIONS 

The Gaze t t e  Not ice  of 1911 r e a d s  a s  fo l lows :  

"Notice is hereby g iven  t h a t  a l l  p u b l i c  highways i n  unorganized 
d i s t r i c t s ,  and a l l  main t r u n k  roads  i n  o rgan i zed  d i s t r i c t s  a r e  66 
f e e t  wide,  and have a  width of 33 f e e t  on each s i d e  of t h e  mean 
s t r a i g h t  c e n t e r  l i n e  o f  t h e  t r a v e l l e d  road. 

Thomas Taylor ,  
M i n i s t e r  of P u b l i c  Works 

Department of P u b l i c  Works, 
V i c t o r i a ,  B.C.,  J u l y  7 t h ,  1911." 

P o s s i b l e  s t a t u t o r y  a u t h o r i t y  f o r  t h e  Gaze t t e  Not ice  i s  found i n  s e c t i o n  6C 

of t h e  Highways Es tab l i shment  Act ,  1911. That  s e c t i o n  p rov ide s  t h a t  

I t  s h a l l  be  l a w f u l  f o r  t h e  M i n i s t e r  o f  P u b l i c  Works i n  h i s  
d i s c r e t i o n ,  t o  make p u b l i c  highways, and t o  d e c l a r e  t h e  same by - 
n o t i c e  i n  t h e  B r i t i s h  Columbia Gaze t t e ,  s e t t i n g  f o r t h  t h e  
d i r e c t i o n  and e x t e n t  of such  highway . . . . (my emphasis)  

I n  t h e  e a r l y  p a r t  of October ,  1981, my s t a f f  found a  d e c i s i o n  of t h e  

Supreme Court  of B r i t i s h  Columbia i n  1920, i n  which M r .  J u s t i c e  Gregory 

cons ide r ed  t h e  v a l i d i t y  of t h e  Gaze t t e  Not ice  of 1911. The Court  

concluded a s  f o l l ows :  

The Not ice  [ o f  19111 n e i t h e r  p u r p o r t s  t o  make o r  d e c l a r e ,  no r  t o  
s e t  f o r t h  t h e  n a t u r e  and e x t e n t  o f  t h e  same, and is ,  I t h i n k ,  
i n e f f e c t i v e  and unau thor ized  by t h e  Act.  (my emphasis)  



This Supreme Court decision was not appealed, and it appears that the 

Gazette Notice of 1911 has not been considered in any subsequent court 

cases. I found it particularly alarming that the Ministry had apparently 

ignored the decision of the Supreme Court and had gone on using it since 

1920 to lay claim to numerous properties. The Director of Property 

Services for the Ministry informed my investigator that the Gazette Notice 

is used to assert ownership of a right-of-way in some three or four 

instances each year. 

Even if the Ministry were to argue that the decision of the Supreme Court 

in 1920 could be ignored, it nevertheless appeared to me that the Gazette 

Notice, not having been filed with the Registrar of Regulations as 

required by section 2(1) of the Regulation Act, was now without effect. 

Section 2(4) of that Act provides that a regulation that has not been 

filed as required by the Act "ceases to have effect". The Registrar of 

Regulations informed my investigator that the Gazette Notice of 1911 had 

not been filed with her office. 

I wrote to the Ministry on October 13, 1981 (Appendix B), and pointed out 

that the Gazette Notice of 1911 may be invalid. I proposed a practical 

resolution to the problem of public access to the subdivision. However, 

this resolution was contingent upon the agreement of all parties and Mrs. 

Reid was not happy with it. She was unwilling to agree to the 

establishment of a public road through her land. This of course is her 

perfect right as she is the owner of the property. 



I then reported my preliminary findings to the Ministry on October 28 

(Appendix C), and invited Ministry representations. I stated that it 

appeared to me that the Ministry had made a mistake of law in asserting 

that there was a public right-of-way through Mrs. Reid's property. In 

reply (Appendix D), the Ministry stated that it considered the decision of 

the Supreme Court in 1920 to be obiter dicta (not of a binding nature) and 

maintained its original position that a public right-of-way existed. The 

Ministry further asserted that the Gazette Notice of 1911 was not a 

regulation and therefore was not required to be filed with the Registrar 

of Regulations. 

In a further effort to resolve this matter expeditiously, my investigator 

entered into a verbal agreement on November 23 with the Executive 

Director, Highways Engineering Division (who apparently had obtained the 

approval of his superiors) to have our solicitors meet in an attempt to 

reach agreement on the legal issues involved. The Ministry subsequently 

reneged on this agreement. On December 3, by way of a notice in the B.  C. 

Gazette, the Ministry expropriated a right-of-way through Mrs. Reid's 

property. 

The expropriation itself was bungled. The Ministry apparently intended to 

expropriate the right-of-way over which it had previously already asserted 

ownership on the basis of the Gazette Notice of 1911. However, after the 

expropriation, the Ministry discovered that the Pemberton Meadows Trail 

actually lay about sixty feet south and roughly parallel to 



t h e  newly e x p r o p r i a t e d  right-of-way. The wording of  t h e  e x p r o p r i a t i o n  

n o t i c e  i t s e l f ,  which w a s  p u b l i s h e d  i n  t h e  December 1 0 ,  1981  G a z e t t e ,  

r e v e a l s  t h i s  mis taken  b e l i e f .  The n o t i c e  was e n t i t l e d  " E s t a b l i s h i n g  

E x i s t i n g  R i g h t  o f  Way Wi th in  DL 1543, L i l l o o e t  D i s t r i c t " ,  and s t a t e d  t h a t  

t h e  r ight-of-way "is hereby  e s t a b l i s h e d  and  conf i rmed as p u b l i c  highway." 

(my emphas i s )  But why would t h e  M i n i s t r y  wish t o  e x p r o p r i a t e  a 

right-of-way which i t  c la imed w a s  a l r e a d y  owned by t h e  Crown? 

It appeared  t o  me t h a t  what t h e  M i n i s t r y  was t r y i n g  t o  do was t o  f r u s t r a t e  

my c o m p l a i n a n t ' s  p o s s i b l e  r e c o u r s e  t o  t h e  C o u r t s  t o  have t h e  G a z e t t e  

N o t i c e  of  1 9 1 1  d e c l a r e d  i n v a l i d .  The a t t e m p t  t o  e x p r o p r i a t e  t h e  

r ight-of-way was, i n  my o p i n i o n ,  a n  admiss ion  by t h e  M i n i s t r y  t h a t  t h e  

G a z e t t e  N o t i c e  w a s  i n v a l i d .  Obviously ,  i f  t h e  G a z e t t e  N o t i c e  was v a l i d ,  

t h e r e  was no need t o  e x p r o p r i a t e  t h e  r ight-of-way -- t h e  M i n i s t r y  a l r e a d y  

owned i t .  I t h i n k  t h a t  i f  t h e  M i n i s t r y  h o n e s t l y  though t  t h a t  t h e  G a z e t t e  

N o t i c e  was v a l i d ,  and  t h a t  t h e  G a z e t t e  N o t i c e  had c r e a t e d  a right-of-way 

th rough  Mrs. R e i d ' s  p r o p e r t y ,  i t  ough t  t o  have been p r e p a r e d  t o  f a c e  a 

Cour t  c h a l l e n g e .  

On December 11, I w r o t e  a l e n g t h y  l e t t e r  t o  t h e  M i n i s t r y  (Appendix E ) ,  

s e t t i n g  o u t  t h e  f o l l o w i n g  grounds  upon which I s u b s e q u e n t l y  made 

recommendations: 

It i s  my b e l i e f  t h a t  your  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  p u b l i c  
right-of-way i n  q u e s t i o n  i s  66 f e e t  wide was based upon a mis take  
of l a w .  



I t  i s  my b e l i e f  t h a t  t h e  u s e  of t h e  G a z e t t e  Not ice  of 1911 by 
your  M i n i s t r y  i n  o r d e r  t o  c l a i m  p u b l i c  ownership  over  u n t o l d  
p r o p e r t i e s  f o r  s i x  decades ,  and a p p a r e n t l y  w i t h o u t  paying 
compensation f o r  s u c h  e x p r o p r i a t i o n s ,  was u n j u s t  and o p p r e s s i v e .  

I t  i s  my b e l i e f  t h a t  t h e  e x p r o p r i a t i o n  of Mrs. R e i d ' s  p r o p e r t y  by 
g a z e t t e  n o t i c e  d a t e d  December 3 ,  1981, w a s  done f o r  a n  improper 
purpose ,  and w a s  u n j u s t  and o p p r e s s i v e .  

On December 3 ,  t h e  A s s i s t a n t  Deputy M i n i s t e r  informed my i n v e s t i g a t o r  t h a t  

t h e  r ight-of-way w a s  b e i n g  e x p r o p r i a t e d  i n  o r d e r  t o  pe rmi t  t h e  s u b d i v i s i o n  

t o  go ahead.  He a rgued  t h a t  t h e  s u b d i v i s i o n  was suppor ted  by t h e  

community and  would c r e a t e  employment i n  t h e  nearby  a r e a .  I have r e a s o n  

t o  b e l i e v e  t h a t  t h e  M i n i s t r y  had been under  s u b s t a n t i a l  p r e s s u r e  from t h e  

Developer t o  p r o v i d e  a n  a c c e s s  road ;  t h e  M i n i s t r y  had t o l d  them t h a t  t h e r e  

was a  p u b l i c  right-of-way t o  t h e  p r o p e r t y  and t h e y  had a l r e a d y  i n v e s t e d  

money i n  p r e p a r i n g  t h e  s u b d i v i s i o n .  It w a s  p o s s i b l e  t h a t  t h e  M i n i s t r y  

cou ld  be sued  f o r  n e g l i g e n t  m i s r e p r e s e n t a t i o n .  

I b e l i e v e  t h a t  t h e  power of e x p r o p r i a t i o n  shou ld  o n l y  be  used where i t  i s  

n e c e s s a r y  t o  s e r v e  t h e  p u b l i c  i n t e r e s t .  I do  n o t  t h i n k  t h a t  t h e  c r e a t i o n  

of a c c e s s  t o  b e n e f i t  p r i v a t e  d e v e l o p e r s  i s  one of t h e  purposes  found i n  

t h e  Highway Act f o r  which t h e  M i n i s t e r  may e x p r o p r i a t e  p r i v a t e  p r o p e r t y .  

For t h a t  r e a s o n  I concluded t h a t  t h e  e x p r o p r i a t i o n  w a s  done f o r  a n  

improper purpose.  

The M i n i s t r y ' s  r e p l y  of  December 23 (Appendix F ) ,  t o  my l e t t e r  of December 

11, mere ly  r e s t a t e d  t h e  M i n i s t r y ' s  o r i g i n a l  p o s i t i o n .  
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Mrs. Re id ' s  complaint became a  ma t t e r  of l o c a l  i n t e r e s t  and l e t t e r s  and 

a r t i c l e s  appeared i n  t h e  l o c a l  p r e s s .  One of Mrs. Reid ' s  neighbours  wrote 

t o  t h e  Min i s t e r  of Highways and s t a t e d :  

How can a  3 '  c a t t l e  t r a i l  b u i l t  i n  t h e  e igh t een  hundreds be 

dec la red  a  66 f o o t  acces s  road t o  b e n e f i t  a  developer  i n  t h e  

19801s? Pemberton i n  t h e  e a r l y  days,  a s  you probably a r e  aware 

o f ,  was a  network of t r a i l s .  Were t h e s e  t r a i l s  a l l  g a z e t t e d  a s  

66 f o o t  roads i n  1911? I f  t h i s  i s  t h e  c a s e  p l e a s e  send me a  map 

of t h e  o r i g i n a l  t r a i l s  a s  I b e l i e v e  my p rope r ty  had a  t r a i l  

through i t  l ead ing  t o  t h e  r e se rve  of M t .  Cur r ie .  

Do you expec t  u s  t o  pay t a x e s ,  improve our  proper ty  a s  Mrs. Reid 

h a s  done, when you a r e  w i l l i n g  t o  s e l l  u s  ou t  t o  a  developer  t h a t  

obviously knows which doors  t o  knock on i n  V i c t o r i a ?  Mrs. Reid 

h a s  taken  h e r  problem t o  t h e  Ombudsman who i s  looking i n t o  t h e  

ma t t e r .  Why i s  t h e  Ombudsman appointed and paid a t  t axpayers '  

expense i f  you a r e  no t  w i l l i n g  t o  wa i t  f o r  h i s  d e c i s i o n ?  

Myself and t h e  r e s i d e n t s  of Pemberton Val ley  a r e  aware of Mrs. 

Reid ' s  problem, a r e  sympathet ic  t o  h e r  p l i g h t ,  and a r e  ask ing  

t h a t  h e r  d i s p u t e  be d e a l t  w i th  f a i r l y .  



MY RECOMMENDATIONS AND THE MINISTRY'S RESPONSE 

I considered the Ministry's response. On January 8, 1982, I finally 

concluded that 

(1) the Ministry's assertion of a public right-of-way through 
Mrs. Reid's property was based on a mistake of law; 

( 2 )  the Ministry's use of the 1911 Gazette Notice was unjust and 
oppressive; and 

(3) the December 1981 expropriation of property from Mrs. Reid 
was done for an improper purpose and was unjust and oppressive. 

I made four recommendations to the Ministry (Appendix G). (At that time I 

was also under the misapprehension that the notice of expropriation of 

December 3, 1981 referred to the same right-of-way over which the Ministry 

asserted ownership on the basis of the Gazette Notice of 1911, and my 

Recommendation #l as set out in that letter reflects this incorrect 

belief.) My recommendations were as follows: 

RECOMMENDATION #1: 

That the Minister of Transportation and Highways immediately 
publish a notice in the Gazette varying the road established by 
gazette notice of December 3, 1981 pertaining to D. L. 1543, 
Lillooet District, to one which follows the boundaries of the 
existing travelled trail through Mrs. Reid's property. 



RECOMMENDATION 82 : 

That the Ministry of Transportation and Highways seek a 
declaration from the Supreme Court of British Columbia for the 
purpose of determining whether or not there is a public 
right-of-way having a width of sixty-six feet through Mrs. Reid's 
property pursuant to the Gazette Notice of 1911, and for the 
purpose of determining whether or not the Gazette Notice of 1911 
is valid today. 

RECOMMENDATION /I3 : 

(a) That the Ministry of Transportation and Highways seek to 
identify all rights-of-way over which public ownership has been 
asserted on the basis of the Gazette Notice of 1911 and where 
compensation has not been paid but is authorized to be paid under 
the relevant legislation, the Ministry of Transportation and 
Highways seek to locate the owner of the property at the time 
public ownership was asserted and pay compensation to that person. 

(b) That the Ministry of Transportation and Highways provide me 
with a list of properties identified pursuant to Recommendation 
#3(a), the owners of the properties at the time public ownership 
was asserted, and the amount of compensation paid, if any, to the 
owners. 

REC OFIMENDATI ON # 4 : 

That, if the Court determines that the Gazette Notice of 1911 was 
and is ineffective and unauthorized by statute, that the Ministry 
of Transportation and Highways cease its practice of asserting 
ownership of properties on that basis. 

The Ministry refused to implement any of my recommendations (Appendix H), 

and suggested that Mrs. Keid was welcome to challenge the validity of the 

Gazette Notice of 1911. This invitation was equivalent to rubbing salt 

into wounds. The Ministry had made it pointless for Mrs. Reid to seek 

legal redress by expropriating a right-of-way on December 3. Even if the 

Court determined that the Gazette Notice of 1911 had no legal validity, 

the expropriation of December 3, 1981 created a fait accompli which the 

Court could not set aside. 
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Because of the confusion over exactly which right-of-way was expropriated, 

I again wrote to the Ministry on February 9 (Appendix I), modified my 

first recommendation and added a fifth. These are as follows: 

RECOMMENDATION # 1 

That the Ministry of Transportation and Highways immediately 
close, under the authority of s. 9 of the Highway Act, the public 
right-of-way created by the notice in the British Columbia 
Gazette dated December 3, 1981, and that the property be 
transferred back to Mrs. Reid. 

RECOMMENDATION #5: 

That the Ministry of Transportation and Highways undertake to 
ensure that no further construction or associated work take place 
on either the right-of-way expropriated by the Gazette notice 
dated December 3, 1981, or the right-of-way through Mrs. Reid's 
property allegedly expropriated by the Gazette Notice of 1911. 

The Ministry replied on February 15 (Appendix J), stating it did not 

intend to implement either my modified Recommendation #1 or Recommendation 

#5. For the first time, however, the Assistant Deputy Minister stated 

that he was willing to meet with myself or my investigator to "discuss a 

solution." 

On February 21, such a meeting was held between my investigator, my 

solicitor, the Assistant Deputy Minister and the Ministry solicitor. The 

meeting proved fruitless. Neither the Assistant Deputy Minister or his 

solicitor were willing to discuss any resolution other than to indicate 

that they were willing to agree not to construct a road upon the first 

right-of-way, if Mrs. Reid would agree to accept compensation for the 
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right-of-way expropriated from her on December 3, 1981. Although the 

Ministry's solicitor was unprepared and generally unwilling to discuss and 

attempt to resolve the legal issues in the matter, he stated candidly that 

even if the Gazette Notice of 1911 was invalid, it was his advice that the 

Ministry should not admit this as it would open up an unacceptably large 

can of worms. 

As the Ministry's response was inadequate and did not remedy the injustice 

which the complainant had suffered in my view, I decided to make a report 

to the Lieutenant Governor in Council. Before taking this step I asked to 

meet with the Honourable Alex Fraser, Minister of Transportation and 

Highways, in order to make one last attempt at finding a resolution. The 

Minister at first refused to see me. I then wrote a letter to the 

Minister expressing my willingness to meet with him prior to making a 

report to the Lieutenant Governor in Council. The Minister replied that 

he was prepared to meet with me; but the Minister's office informed my 

secretary immediately thereafter that Mr. Fraser would be unavailable for 

the next ten days. As the Ministry had refused to accept my 

recommendation that construction of the road be halted, I was concerned 

that irreparable harm would be caused to Mrs. Reid's property by further 

delays. I therefore made my report to the Lieutenant Governor in Council. 



MY REPORT TO THE LIEUTENANT GOVEKNOR IN COUNCIL 

On March 10, 1982, I made a report to the Lieutenant Governor in Council 

in accordance with section 24 of the Ombudsman Act. The Honourable Alex 

Fraser, Minister of Transportation and Highways replied, on behalf of the 

Lieutenant Governor in Council, by letter dated April 22, 1982 

(Appendix K). Two of Mr. Fraser's statements were most surprising. 

First, the Minister asserted that 

The only entitlement claimed by the Ministry comes within the 
statutory authority granted to me under Section 6 of the Highway 
Act. No entitlement is advanced under either the provisions of - 
Section 4 of the Act or the 1911 Gazette Notice. (emphasis added) 

Section 6 of the Highway Act gives the Minister the power to expropriate. 

I found the Minister's statement most interesting. In response to my 

recommendations, the Assistant Deputy Minister had earlier informed me as 

follows : 

I confirm our position that at this point in time, two 
established rights-of-way over District Lot 1543, Lillooet 
District, exist. (February 15, Appendix I) 

It appeared that the Ministry had backed off from its claim to the 

original right-of-way on the basis of the Gazette Notice of 1911, and now 



claimed e n t i t l e m e n t  t o  on ly  t h e  right-of-way exp rop r i a t ed  by t h e  Min i s t ry  

i n  December, 1981. Did t h i s  mean t h a t  t h e  Min i s t ry  now recognized t h a t  

t h e  Gaze t t e  Notice of 1911 was i n v a l i d ?  

Second, t h e  Min i s t e r  a l s o  s t a t e d :  

With r e f e r e n c e  t o  t h e  Sec t ion  6 [ exp rop r i a t i on ]  proceeding, your 
sugges t ion  t h a t  my a c t i o n s  were taken  f o r  an  improper purpose i s  
c a t e g o r i c a l l y  denied.  The con ten t  and s p i r i t  of t h a t  s t a t u t o r y  
p rov i s ion  have been t o t a l l y  adhered to .  While I s e e  no r e f e r ence  
whatever w i t h i n  t h e  s t a t u t e  t o  your suggested test of p u b l i c  
i n t e r e s t ,  I can a s s u r e  you t h a t  such a  cons ide ra t i on ,  a long  wi th  
a l l  o t h e r  r e l e v a n t  f a c t o r s ,  rece ived  my f u l l  a t t e n t i o n  a s  I met 
t h e  r e s p o n s i b i l i t y  r e s t i n g  w i th  me under t h e  i n d i c a t e d  s e c t i o n  of 
t h e  s t a t u t e .  (emphasis added) 

It  concerns me t h a t  t h e  Min i s t e r  appears  t o  be of t h e  view t h a t  because 

t h e  s t a t u t e  does n o t  exp re s s ly  s t a t e  t h a t  p roper ty  may only  be 

expropr ia ted  i n  t h e  pub l i c  i n t e r e s t ,  t h e  pub l i c  i n t e r e s t  i s  t h e r e f o r e  no t  

t h e  " t e s t  of exp rop r i a t i on"  a s  I have always be l ieved .  

I wrote  t o  t h e  Min i s t e r  on May 11, 1982 (Appendix L )  and asked f o r  

c l a r i f i c a t i o n .  M r .  F r a se r  r e p l i e d  on May 3 1  (Appendix M). Concerning t h e  

ques t i on  of whether t h e  Min i s t ry  was now i n  agreement t h a t  t h e  Gaze t te  

Notice of 1911 was i n v a l i d ,  t h e  Min i s t e r  s t a t e d :  

Although t h i s  Min i s t ry  has  a l t e r e d  i t s  p o s i t i o n  concerning t h e  
right-of-way a c r o s s  t h e  proper ty  of Mrs. Reid, which change i n  
p o s i t i o n  i s  a  r e s u l t  of t h e  Min i s t ry ' s  i n a b i l i t y  t o  a c c u r a t e l y  
l o c a t e  t h e  pre-1911 t r a i l  on t h e  ground, t h e  Minis t ry  has  no t  
a l t e r e d  i t s  p o s i t i o n  concerning t h e  a p p l i c a b i l i t y  and use  
g e n e r a l l y  of t h e  Gaze t te  Notice of 1911. 
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The Minister also informed me now that yet a further notice of 

expropriation had been published in the B. C. Gazette which amended the 

expropriation of December 3, 1981. I am told that this further Gazette 

Notice was for the purpose of slightly altering the location of the 

right-of-way. The Developer had cleared and partly constructed a road on 

. the expropriated right-of-way but the road's actual location did not 

coincide with the legal boundaries of the right-of-way; instead of 

insisting that the road be moved, it was easier for the Ministry to 

re-expropriate the right-of-way. 

The Minister went on to state that 

This Ministry therefore declines to implement any of the 
recommendations contained in your letter to [the Assistant Deputy 
Minister], dated January 8th, 1982. The Ministry further 
declines to implement the recommendations contained in your 
letter to [the Assistant Deputy Minister] dated February 9, 1982, 
and hereby advises you that construction of the road is being 
commenced at this time. 



CONCLUSION 

I n  my r e p o r t  t o  t h e  L i e u t e n a n t  Governor i n  Counc i l  I posed t h r e e  

q u e s t i o n s ,  and  s u g g e s t e d  t h a t  t h e  answer  t o  e a c h  s h o u l d  b e  "No". Here I 

would l i k e  t o  pose  t h e s e  q u e s t i o n s  a g a i n  and t o  p r o v i d e  t h e  r e a s o n s  f o r  my 

answers .  

Q u e s t i o n  

Did t h e  M i n i s t r y  o f  T r a n s p o r t a t i o n  and  Highways a c t  p r o p e r l y  i n  

a s s e r t i n g  ownership  o f  t h e  Pemberton Meadows T r a i l  r ight-of-way, 

even  though t h e  G a z e t t e  N o t i c e  of  1911  had been found t o  be 

w i t h o u t  s t a t u t o r y  a u t h o r i t y  by t h e  Supreme Cour t  i n  1920 and w a s  

n o t  f i l e d  w i t h  t h e  R e g i s t r a r  of  R e g u l a t i o n s  a s  r e q u i r e d  by t h e  

R e g u l a t i o n  Act? 

I t h i n k  n o t .  A s  e x p l a i n e d  e a r l i e r ,  i t  i s  my o p i n i o n  t h a t  t h e  M i n i s t r y ' s  

c l a i m  t o  t h e  r ight-of-way was based  on a m i s t a k e  of law. Although i t  was 

p robab ly  a n  h o n e s t  m i s t a k e  on t h e  p a r t  of t h e  o f f i c i a l s  who made t h a t  

d e c i s i o n ,  i t  a p p a l l s  me t h a t  t h e  M i n i s t r y  h a s  u s e d  t h e  G a z e t t e  N o t i c e  of 

1911  f o r  t h e  p a s t  s i x t y  y e a r s  t o  c l a i m  ownership  of  u n t o l d  p r o p e r t i e s  and 

a p p a r e n t l y  w i t h o u t  pay ing  compensation.  I do  n o t  t h i n k  i t  was t h e  



i n t e n t i o n  of t h e  L e g i s l a t u r e  t o  a u t h o r i z e  t h e  Min i s t e r  of Pub l i c  Works i n  

1911 t o  e x p r o p r i a t e  numerous and unspec i f i ed  p r o p e r t i e s  throughout t h e  

province by way of a  b l anke t  n o t i c e  i n  t h e  B r i t i s h  Columbia Gaze t te .  A 

p l a i n  read ing  of t h e  Highways Establ ishment  Act,  1911 shows t h a t  t h e  

Minis te r  was au tho r i zed  t o  make a  p u b l i c  road by pos t ing  a  n o t i c e  i n  t h e  

Gaze t te  s e t t i n g  o u t  t h e  " d i r e c t i o n  and ex t en t "  of t h e  road.  The Gaze t te  

Notice of 1911 does no t  s e t  o u t  t h e  d i r e c t i o n  o r  e x t e n t  of any road.  

Because t h e  Gaze t t e  Notice does no t  comply wi th  t h i s  p rov i s ion ,  i t  i s  

without  s t a t u t o r y  a u t h o r i t y  and i s  t h e r e f o r e  i n v a l i d .  This  i s  what t h e  

Supreme Court concluded i n  1920. 

I t  i s  n o t  my r o l e  t o  seek  a  d e c l a r a t i o n  from t h e  Cour t s  a s  t o  t h e  v a l i d i t y  

of t h e  Gaze t te  Notice of 1911. I n  Mrs. R e i d ' s  ca se ,  t h e  Min i s t ry  made i t  

p o i n t l e s s  f o r  h e r  t o  cha l l enge  i t s  v a l i d i t y  by e x p r o p r i a t i n g  a  

right-of-way on December 3 ,  1981. I be l i eve ,  and have recommended, t h a t  

t h e  Min i s t ry  should s eek  such a  d e c l a r a t i o n  i f  i t  a s s e r t s  t h a t  t h e  1911 

Gaze t te  Notice i s  v a l i d .  

A s  de sc r ibed  e a r l i e r ,  i t  i s  a l s o  my view t h a t  t h e  Gaze t t e  Notice i s  

i n v a l i d  because i t  was n o t  f i l e d  wi th  t h e  R e g i s t r a r  of Regula t ions  a s  

r equ i r ed  by t h e  Regula t ion  Act. There i s  a  important  purpose behind t h e  

requirement  t h a t  r e g u l a t i o n s  be f i l e d  i n  t h e  manner p re sc r ibed  by 

s t a t u t e .  We need t o  know t h e  law s o  t h a t  we can  govern our  a f f a i r s  

accord ingly .  The Regulat ion Act i s  designed t o  ensure  t h a t  a l l  

r e g u l a t i o n s  a r e  kep t  on f i l e  wi th  t h e  R e g i s t r a r  and a r e  p rope r ly  recorded 
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w i t h  t h e  R e g i s t r a r  and  a p p r o p r i a t e l y  p u b l i s h e d .  Most peop le  and ,  I 

e x p e c t ,  most l awyers  have n e v e r  heard  of t h e  G a z e t t e  N o t i c e  of 1911 and 

u n l e s s  t h e y  s p e n t  t h e  d a y s  n e c e s s a r y  t o  r e a d  a l l  o f  t h e  thousands  of 

G a z e t t e  n o t i c e s  p u b l i s h e d  i n  t h i s  c e n t u r y ,  t h e y  would never  b e  a b l e  t o  

f i n d  i t .  I f ,  however, t h e  G a z e t t e  Not ice  had been f i l e d  w i t h  t h e  

R e g i s t r a r ,  anyone cou ld  f i n d  i t  by a s i m p l e  s e a r c h  i n  t h e  "Index of 

Regula t ions" .  

T h i s  i s s u e  i n v o l v e s  a fundamental  p r i n c i p l e  of o u r  s o c i e t y .  T h i s  i s  t h a t  

M i n i s t r i e s  o f  t h e  Government a r e  bound by t h e  r u l e  of law. Only t h e  

L e g i s l a t u r e  c a n  make law. While t h e  l a w  g i v e s  M i n i s t e r s  and government 

o f f i c i a l s  l a r g e  a r e a s  o f  d i s c r e t i o n  and  g r e a t  powers, i t  a l s o  r e q u i r e s  

t h a t  s u c h  p e r s o n s  comply w i t h  b o t h  t h e  l e t t e r  and t h e  s p i r i t  of  t h e  law. 

It i s  t h e  r u l e  of l aw which p r e s e r v e s  o u r  n a t i o n  as a f r e e  and democra t i c  

s o c i e t y .  

Ques t ion  #2 

Did t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and  Highways a c t  p r o p e r l y  i n  

a t t e m p t i n g  t o  e x p r o p r i a t e  t h e  o r i g i n a l  right-of-way when s e r i o u s  

doubts  were r a i s e d  a b o u t  t h e  l e g a l i t y  of t h e  G a z e t t e  Not ice  of 

1911? 

A s  h a s  been s e e n  t h e  M i n i s t r y  h a s  adopted a most d i f f i c u l t  p o s i t i o n  

th roughout  t h i s  m a t t e r .  On t h e  one hand t h e  M i n i s t r y  adamantly main ta ined  



that the Gazette Notice of 1911 was valid, but on the other hand it 

refused to permit our solicitors to attempt to resolve the legal issue, 

refused to provide me with a copy of the legal opinion they received from 

their solicitor, and has refused to seek a declaration from the Courts as 

to the validity of the Gazette Notice of 1911. Yet the Ministry was 

sufficiently unsure of its position that it attempted to expropriate the 

right-of-way which allegedly had been created by the 1911 Gazette Notice. 

The redundant wording of the December 3 notice of expropriation 

illustrates this conflict: "Establishing Existing Right-of-way . . . ." 
(emphasis added) 

Whether a road is publicly or privately owned is purely a question of 

law. While government has the right and indeed the obligation to form 

opinions on matters of law, I think that when serious doubts are raised, 

government should attempt to resolve such questions or alternatively seek 

direction from the Courts. In my view, ministries of the government are 

in a unique position in our society. They are on the one hand bound by 

the laws of the Province and charged with various responsibilities 

thereunder, while on the other hand they have a considerable influence in 

developing those same laws. Like private individuals and organizations, 

they must play by the rules of the game, but unlike private parties, they 

have a hand in making the rules. For these reasons, I think that 

government agencies, such as the Ministry of Transportation and Highways, 

are in a position of trust; they must apply the laws of the Province 

fairly and honestly, and where disputes arise as to their interpretation, 
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government officials should resolve such disputes fairly and honestly or 

seek a determination from the Courts of British Columbia. 

In this case, when doubts were raised about the validity of the Ministry's 

claim to the right-of-way on the basis of the Gazette Notice of 1911, 

instead of seeking a clarification from the Courts, the Ministry summarily 

expropriated a right-of-way. I think this was heavy-handed and oppressive. 

Ouestion 113 

Did the Ministry of Transportation and Highways act properly in 

expropriating a right-of-way through Mrs. Reid's property, even 

though the right-of-way will only benefit the developer and 

serves no public interest? 

The Ministry showed a ready willingness to accede to the request of the 

Developer that an access road be provided through Mrs. Reid's property. 

It would have been more appropriate to advise the Developer to purchase an 

access road through neighbouring private properties. Providing access is 

commonly accepted as the obligation of the person wishing to subdivide 

property. In this case, at least two alternative access routes to the 

Developer's subdivision were possible. 



A f t e r  I had brought  t h e  1920 Supreme Court  d e c i s i o n  t o  t h e  a t t e n t i o n  of  

t h e  M i n i s t r y  and t h e  Developer,  t h e  Developer con t inued  t o  i n s i s t  t h a t  t h e  

Gaze t t e  Not ice  of 1911 w a s  v a l i d .  I t h i n k  t h a t  t h e  Min i s t r y  ought t o  have 

recommended t h a t  t h e  Developer s e e k  a d e c l a r a t i o n  from t h e  Court  t o  t h a t  

e f f e c t .  For  t h e  Min i s t r y  t o  u s e  i t s  powers of e x p r o p r i a t i o n  on beha l f  of 

t h e  deve lope r ,  i n  a n  a t t emp t  t o  q u e l l  Mrs. Re id ' s  o p p o s i t i o n  t o  t h e  road ,  

was i n  my v iew u n j u s t  and opp re s s ive .  A government a u t h o r i t y  a c t s  

o p p r e s s i v e l y  when i t  u s e s  i t s  p o s i t i o n  t o  p l a c e  a  c i t i z e n  a t  a n  

unreasonable  d i sadvantage .  

Why d i d  t h e  M i n i s t r y  g o  t o  such  l e n g t h s  t o  p rov ide  t h e  Developer w i t h  a 

right-of-way? The M i n i s t r y  may have been concerned abou t  t h e  p o s s i b i l i t y  

of a  l a w s u i t .  The M i n i s t r y  had mi s t aken ly  informed t h e  Developer t h a t  

t h e r e  w a s  a  right-of-way th rough  Mrs. Re id ' s  p rope r ty ,  and t h e  Developer 

had s p e n t  money i n  r e l i a n c e  on t h i s  s t a t emen t .  I do n o t  b e l i e v e ,  however, 

t h a t  t h i s  mis take  on  t h e  p a r t  of t h e  Min i s t r y  i n  any  way j u s t i f i e s  f o r c i n g  

Mrs. Reid (by  way of  t h e  e x p r o p r i a t i o n )  t o  p rov ide  a p u b l i c  a c c e s s  road  t o  

t h e  Deve loper ' s  p rope r ty .  To u se  a n  o l d  c l i c h e ,  two wrongs do n o t  make a  

r i g h t .  

Th is  c a s e  demons t ra tes  a g a i n  t h e  d e s p e r a t e  need f o r  more a c c e p t a b l e  

e x p r o p r i a t i o n  procedures  i n  B r i t i s h  Columbia. Exp rop r i a t i on  i s  t h e  

t a k i n g ,  by f o r c e  of  l a w ,  of a p e r s o n ' s  p r i v a t e  p r o p e r t y  f o r  t h e  u s e  of t h e  

p u b l i c .  Such power ought  o n l y  t o  be used where a b s o l u t e l y  nece s sa ry  and 

where t h e  p u b l i c  good c l e a r l y  r e q u i r e s  t h a t  t h e  i n t e r e s t  of t h e  i n d i v i d u a l  
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be  s u b o r d i n a t e d .  It may b e  t h a t  i n  some c o u n t r i e s  t h e  r i g h t  of  a n  

i n d i v i d u a l  t o  h o l d  and e n j o y  p r i v a t e  p r o p e r t y  i s  g i v e n  l i t t l e  p r o t e c t i o n .  

T h i s ,  however, i s  n o t  t h e  c a s e  i n  Canada where we have  l o n g  h e l d  t h a t  t h e  

r i g h t  t o  own p r i v a t e  p r o p e r t y  i s  p r o t e c t e d  by l aw,  and may o n l y  be  

a b r i d g e d  by due  p r o c e s s  of law. 

I n  1971,  t h e  Law Reform Commission of B r i t i s h  Columbia s t a t e d  i n  i t s  

Repor t  o n  E x p r o p r i a t i o n  a s  f o l l o w s :  

C e r t a i n l y ,  t h e  p u b l i c  h a s  a  v i t a l  i n t e r e s t  i n  t h e  re fo rm o f  t h e  

l a w  of  e x p r o p r i a t i o n .  On t h e  o n e  hand,  i t  i s  fundamental  j u s t i c e  

t h a t  t h e r e  shou ld  be a d e q u a t e  p r o c e d u r a l  s a f e g u a r d s  t o  p r o t e c t  

t h e  i n d i v i d u a l  c i t i z e n  from t h e  a b u s i v e  e x e r c i s e  o f  e x p r o p r i a t i o n  

powers. I n  a d d i t i o n ,  he  s h o u l d  be  e n t i t l e d  t o  r e c e i v e  

compensat ion t h a t  w i l l  p r o v i d e  him w i t h  f u l l  i n d e m n i f i c a t i o n  f o r  

l o s s e s  r e s u l t i n g  from e x p r o p r i a t i o n .  

At t h e  same t i m e  i t  must b e  remembered t h a t  e x p r o p r i a t i o n  powers 

e x i s t  f o r  a  r e a s o n .  There  i s  a  p o i n t  a t  which t h e  i n t e r e s t s  of  

t h e  community must o v e r r i d e  t h a t  o f  t h e  i n d i v i d u a l .  Tha t  i s  t h e  

e s s e n c e  of  e x p r o p r i a t i o n .  There  a r e  i n s t a n c e s  where t h e  

community, t o  a c h i e v e  a  p u b l i c  b e n e f i t ,  must  b e  a b l e  t o  a c q u i r e  

p r i v a t e  p r o p e r t y  where t h e  owner o f  t h e  p r o p e r t y  i s  u n w i l l i n g  t o  

s e l l  -- e i t h e r  a t  a l l  o r  f o r  what would g e n e r a l l y  be  regarded  a s  

r e a s o n a b l e  compensat ion.  (Repor t ,  p. 9 ;  emphasis added) 



I am of t h e  view t h a t  t h e  e x p r o p r i a t i o n  i n  t h i s  c a s e  w a s  done f o r  an  

improper purpose.  The road  was e x p r o p r i a t e d  through Mrs. Re id ' s  p r o p e r t y  

t o  p rov ide  a c c e s s  t o  t h e  p r i v a t e  s u b d i v i s i o n  of t h e  Developer.  There  is  

c l e a r l y  no p r e s s i n g  p u b l i c  i n t e r e s t  involved.  I n  f a c t ,  t h e  on ly  person 

who w i l l  d i r e c t l y  b e n e f i t  from t h e  c r e a t i o n  of t h e  road  i s  t h e  Developer.  

I do n o t  c r i t i c i z e  t h e  Developer;  p r i v a t e  c o r p o r a t i o n s  a r e  i n  bus ine s s  t o  

make a p r o f i t .  We do no t  e x p e c t ,  however, t h a t  t h e  government 's  powers of 

e x p r o p r i a t i o n  w i l l  be used t o  o v e r r i d e  t h e  o b j e c t i o n s  of o t h e r  p r i v a t e  

i n d i v i d u a l s  u n l e s s  t h e r e  is  a n  impor tan t  p u b l i c  i n t e r e s t  t o  be se rved .  I 

should n o t e  i n  pa s s ing  t h a t  t h e  recommendations of t h e  Law Reform 

Commission on  e x p r o p r i a t i o n  have never  been implemented. 

My complainant  i n  t h i s  c a s e  is  a  r e a sonab l e  person.  I am s u r e  t h a t ,  i f  

t h e  p u b l i c  i n t e r e s t  r e q u i r e s  t h a t  t h e r e  must be  a  p u b l i c  r oad  through h e r  

p rope r ty ,  Mrs. Reid w i l l  amicably accep t  t h e  compensation which t h e  

M i n i s t r y  must pay t o  h e r  under t h e  Highway A c t ;  s h e  has  a l r e a d y  cooperated 

w i th  t h e  Min i s t r y  i n  de te rmin ing  t h e  most d e s i r a b l e  l o c a t i o n  f o r  t h e  

road.  I n  f a c t ,  a t  t h e  t ime of making h e r  complaint  t o  me, Mrs. Reid made 

an  agreement w i t h  t h e  M i n i s t r y ' s  Approving O f f i c e r  t h a t  s h e  would a c c e p t  

t h e  d e c i s i o n  of t h e  Ombudsman, whatever i t  might be. 
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But Mrs. Reid believes that there is a principle involved here. Roughly 

stated the principle is that government ought not be able to ride 

roughshod over the rights of individuals. I agree with her. We, as 

citizens, give our governments great powers over us, but in return we 

expect those powers to be used fairly, and according to law, and in our 

common best interests. 

As indicated above, it is my belief that the Ministry's actions in this 

matter have been based upon a mistake of law, have been oppressive and 

unjust, and have been done in part for an improper purpose. I have no 

power to rectify the inequities which have resulted from the Ministry's 

conduct. I therefore respectfully submit this report for the 

consideration of the Legislative Assembly and ask that my recommendations 

be implemented or that other corrective measures be taken. 
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A s s i s t a n t  Depu ty  M i n i s t e r  
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M i n i s t r y  of  T r a n s p o r t a t i o n  & Highways 
5 t h  F l o o r  - 940 B l a n s h a r d  S t r e e t  
V i c t o r i a ,  B .C .  
V 8 V  1x4 

D e a r  M r .  Rhodes :  

Re: Mrs. Vera  R e i d  
P.O. Box 280 
Pcmher ton ,  B.C. 
VON 2L0 

F i l e  No: 81 1448  
fi  

I have  r e c e i v e d  a  c o m p l a i n t  f rom Mrs. Re id  c o n c e r n i n g  t h e  s t a t u s  o f  a  
t r a i l  which  t r a v e r s e s  h e r  p r o p e r t y ,  d e s c r i b e d  a s  D.L. 1543,  L i l l o o e t  
D i s t r i c t .  

I u n d e r s t a n d  t h a t  t h e  owner o f  D i s t r i c t  L o t s  4100 and  2679,  Templa r  
H o l d i n g s  L i m i t e d ,  a p p l i e d  t o  y o u r  M i n i s t r y  some mon ths  a g o  f o r  a p p r o v a l  t o  
s u b d i v i d e  t h e i r  p r o p e r t y .  Road a c c e s s  was a  c o n d i t i o n  p r e c e d e n t  t o  t h e  
a p p r o v a l  of  t h e  s u b d i v i s i o n ,  and  t h e  M i n i s t r y  c o n s j d e r e d  w h e t h e r  o r  n o t  a n  
o l d  t r a i l  t r a v e r s i n g  Mrs. R e i d ' s  p r o p e r t y  a n d  l e a d i n g  i n t o  T e n p l a r  
7 .  r ; o l d i n g s '  p r o p e r t y  was a  p u b l i c  r o a d .  I n  a  l e t t e r  d a t e d  Xugust  5 ,  1:'.51, 
N r .  L loyd  P a u l s o n ,  R e g i o n a l  Approv ing  O f f i c e r  i n  Burnaby ,  w r o t e  t o  ? l r s .  
Re id  and  a d v i s e d  h e r  t h a t  i t  was h i s  o p i n i o n  t h a t  t h e  t r a i l  was  a  p u b l i c  
r o a d ,  and  was c o n t a i n e d  w i t h i n  a  66 f o o t  w i d e  p u b l i c  r i g h t - o f - w a y ,  
p u r s u a n t  t o  a  n o t i c e  p u b l i s h e d  o n  p a g e  10910  of  t h e  B r i t i s h  Columbia 
G a z e t t e  d a t e d  Augus t  3 ,  1 9 1 1  ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " t h e  G a z e t t e  
n o t i c e " ) .  Mrs. Re id  h a s  c o m p l a i n e d  t h a t  t h e  M i n i s t r y  h a s  e r r e d  i n  
r e a c h i n g  t h e s e  c o n c l u s i o n s .  

The two i s s u e s  w h i c h  I p r o p o s e  t o  a d d r e s s  be low a r e  f i r s t ,  w h e t h e r  t h e  
t r a i l  l a y s  w i t h i n  a  p u b l i c  r i gh t -o f -way  w h i c h  i s  66 f e e t  w ide  a n d  s e c o n d ,  
w h e t h e r  t h e  e x i s t i n g  t r a i l  i s  a  p u b l i c  r o a d .  



The G a z e t t e  n o t i c e  o f  1 9 1 1 ,  r e f e r r e d  t o  a b o v e ,  s t a t e d  a s  f o l l o w s :  

" N o t i c e  i s  h e r e b y  g i v e n  t h a t  a l l  p u b l i c  h ighways  i n  u n o r g a n i z e d  
d i s t r i c t s ,  and  a l l  ma in  t r u n k  r o a d s  i n  o r g a n i z e d  d i s t r i c t s  a r e  66 
f e e t  w i d e ,  and  h a v e  a  w i d t h  o f  3 3  f e e t  o n  e a c h  s i d e  of  t h e  mean 
s t r a i g h t  c e n t e r  l i n e  o f  t h e  t r a v e l l e d  r o a d .  

Thomas T a y l o r ,  
M i n i s t e r  o f  P u b l i c  Works 

- 

Depar tmen t  o f  P u b l i c  Works, 
V i c t o r i a ,  B.C., J u l y  7 ,  1911."  

- 

The G a z e t t e  n o t i c e  was  c o n s i d e r e d  i n  a  c a s e  s t y l e d  C l a r k e  v .  M i l l i g a n  e t  
a l . ,  [ I 9 2 0 1  1 W . W . R .  1044 .  I n  t h a t  c a s e  t h e  d e f e n d a n t  a s s e r t e d  t h a t  t h e  
r o a d  i n  q u e s t i o n  was a  p u b l i c  r o a d  h a v i n g  a  r i g h t - o f - w a y  o f  66  f e e t  i n  
w i d t h .  I n  c o n s i d e r i n g  t h i s  a s s e r t i o n ,  t h e  C o u r t  s t a t e d  a s  f o l l o w s  ( a t  
p .  1046)  : 

"Under s e c . 6  [ s i m i l a r  t o  s e c t i o n  4 ,  Highways A c t ,  R.S.B.C. 1 9 7 9 ,  
c .1671  i t  may b e  and  p r o b a b l y  i s  a  p u b l i c  h ighway ,  s o  f a r  a s  t h e  
a c t u a l  t r a v e l l e d  r o a d  i s  c o n c e r n e d ,  b u t  t h a t  i s  o n l y  1 2  f e e t  w i d e ,  
and  t h e  b u i l d i n g s  a r e  n o t  e r e c t e d  upon t h e  t r a v e l l e d  r o a d ,  b u t  t h e y  
a r e  w i t h i n  a d i s t a n c e  o f  33  f e e t  on e i t h e r  s i d e  o f  t h e  c e n t e r  l i n e s  
o f  t h a t  r o a d ,  b u t  i t  i s  c o n t e n d e d  t h a t  t h e  p u b l i c  highway i s  66  f e e t  
w i d e  by v i r t u e  o f  s a i d  s e c .  8 ,  and  t h e  n o t i c e  wh ich  a p p e a r e d  i n  The - 
B r i t i s h  Columbia G a z e t t e  o f  August  3 ,  1 9 1 1 ,  No. 10910.  The R e v i s e d  - 

S t a t u t e s  w e r e  n o t ,  I t h i n k ,  i n  f o r c e  a t  t h i s  t i m e ,  b u t  s e c .  8 8  o f  
c h .  3 0 ,  B.C. S t a t u t e s ,  1908 ,  (Land A c t )  i s  q u i t e  s i m i l a r  and  e n a b l e d  
t h e  C h i e f  Commiss ioner  

t o  make p u b l i c  h i g h w a y s ,  and  t o  d e c l a r e  t h e  same by n o t i c e  i n  
t h e  B r i t i s h  Columbia G a z e t t e ,  s e t t i n g  f o r t h  t h e  d i r e c t i o n  and  
e x t e n t  o f  s u c h  h ighway.  

THE NOTICE NEITHER PURPORTS TO MAKE OR DECLARE, NOR TO SET FORTH THE 
NATURE AND EXTENT OF THE SAME, AND I S ,  I THINK, INEFFECTIVE AND 
UNAUTHORIZED BY THE ACT. I t  r e f e r s  t o  ' a l l  p u b l i c  h ighways  i n  
u n o r g a n i z e d  d i s t r i c t s , '  and  ' a l l  ma in  t r u n k  r o a d s  i n  o r g a n i z e d  
d i s t r i c t s . ' "  ( c a p i t a l s  a d d e d )  

I t  a p p e a r s  t h a t  t h i s  c a s e  was n e v e r  a p p e a l e d ,  and  I h a v e  been  u n a b l e  t o  
f i n d  a n y  f u r t h e r  r e f e r e n c e  t o  t h e  G a z e t t e  n o t i c e  i n  a n y  o t h e r  r e p o r t e d  
c a s e .  



I n o t e  a l s o  t h a t  t h e  G a z e t t e  n o t i c e  a p p e a r s  t o  b e  o f  a  l e g i s l a t i v e  n a t u r e ,  
i n  t h a t  i t  p u r p o r t s  t o  a p p l y  t o  numerous a n d  u n s p e c i f i e d  r o a d s  t h r o u g h o u t  
t h e  p r o v i n c e .  However;the R e g i s t r a r  o f  R e g u l a t i o n s  a d v i s e s  t h a t  t h e  
G a z e t t e  n o t i c e  h a s  n o t  b e e n  f i l e d  w i t h  t h e  R e g i s t r a r  and  p u b l i s h e d  s i n c e  
1958.  I t  would t h e r e f o r e  a p p e a r  t h a t  e v e n  i f  t h e  G a z e t t e  n o t i c e  was 
o r i g i n a l l y  v a l i d  and  e f f e c t i v e ,  i t  i s  now w i t h o u t  e f f e c t  b e c a u s e  o f  t h e  
p r o v i s i o n s  o f  s e c t i o n  2 ( 4 )  o f  t h e  R e g u l a t i o n  A c t ,  R.S.B.C. 1 9 7 9 ,  c .  361.  

I t  t h e r e f o r e  a p p e a r s  t o  me t h a t  t h e  M i n i s t r y  may h a v e  e r r e d  i n  a s s e r t i n g  
t h a t  t h e  t r a i l  t r a v e r s i n g  Mrs. R e i d ' s  p r o p e r t y  l i e s  w i t h i n  a  66  f o o t  w ide  
p u b l i c  r i gh t -o f -way .  

ISSUE #2  

The i s s u e  o f  w h e t h e r  o r  n o t  t h e  e x i s t i n g  t r a i l  t h r o u g h  Mrs. R e i d ' s  
p r o p e r t y  i s  a  p u b l i c  r o a d  i s  more d i f f i c u l t  t o  r e s o l v e .  The Crown Gran t  
p e r t a i n i n g  t o  Mrs. R e i d ' s  p r o p e r t y ,  i s s u e d  i n  1 9 1 3 ,  i n c l u d e d  a  p r o v i s o  
wh ich  s t a t e d  t h a t  

"PROVIDED, a l s o ,  t h a t  a l l  t r a v e l l e d  s t r e e t s ,  r o a d s ,  t r a i l s ,  and  
o t h e r  h ighways  e x i s t i n g  o v e r  and t h r o u g h  s a i d  l a n d s  a t  t h e  d a t e  
h e r e o f  s h a l l  be  exempted f r o m  t h i s  g r a n t  ." 

Whether  o r  n o t  t h e  t r a i l  i n  q u e s t i o n  was a  " t r a v e l l e d  t r a i l " ,  2nd c L e t ? ? r  
a r  n o t  i t  c a s  i n  e x i s t e n c e  a t  t h e  t i m e  o f  t h e  Crown g r a n t ,  a r e  qce~tions 
o f  f a c t  n o t  s o  e a s i l y  d e t e r m i n e d .  From t h e  e v i d e n c e  p r o v i d e d  by  :4r. 
P a u l s o n ,  i t  would a p p e a r  t h a t  t h e  t r a i l  may h a v e  b e e n  p r o p e r t y  d e s c r i b e d  
a s  a  " t r a v e l l e d  t r a i l "  a t  t h e  t i m e  of  t h e  Crown g r a n t ,  and was t h e r e f o r e  
exempted  f r o m  t h e  Crown g r a n t .  Even i f  i t  was  n o t ,  t h e  t r a i l  may p o s s i b l y  
b e  a  p u b l i c  r o a d  t o d a y  p u r s u a n t  t o  s e c t i o n  4  of  t h e  Highway A c t .  On t h e  
f a c t s  b e f o r e  me a t  t h i s  t i m e ,  t h e r e f o r e ,  i t  a p p e a r s  p r o b a b l e  t h a t  t h e  
t r a v e l l e d  p o r t i o n  o f  t h e  t r a i l  i s  a  p u b l i c  r o a d .  

The  o p i n i o n s  wh ich  I h a v e  e x p r e s s e d  a b o v e  t o  t h e  e f f e c t  t h a t  ( 1 )  t h e  
r igh t -o f -way  a p p e a r s  n o t  t o  be  66  f e e t  w i d e ,  b u t  r a t h e r  i s  o n l y  t h e  w i d t h  
of  t h e  t r a i l  wh ich  e x i s t e d  i n  1 9 1 3 ,  a n d  ( 2 )  t h e  t r a v e l l e d  p o r t i o n  o f  t h e  
t r a i l  a p p e a r s  t o  be  a  p u b l i c  r o a d ,  a r e  a t  b e s t  o n l y  t e n t a t i v e  and  f u r t h e r  
r e s e a r c h  w i l l  b e  r e q u i r e d  i n  o r d e r  t o  c o n c l u s i v e l y  d e t e r m i n e  b o t h  i s s u e s .  

I h a v e  formed t h e s e  t e n t a t i v e  o p i n i o n s  a t  t h i s  e a r l y  s t a g e  i n  my 
i n v e s t i g a t i o n  f o r  t h e  s i m p l e  r e a s o n  t h a t  D r .  Raymond R o g e r s ,  p l a n n i n g  
c o n s u l t a n t  f o r  Templar  H o l d i n g s  i n  r e g a r d  t o  t h i s  s u b d i v i s o n ,  h a s  a d v i s e d  
ny  o f f i c e  t h a t ,  i n  r e l i a n c e  upon M r .  P a u l s o n ' s  a s s e r t i o n s  t h a t  t h e  p u b l i c  
r i gh t -o f -way  i s  66 f e e t  w i d e ,  h e  h a s  made v a r i o u s  f i n a n c i a l  commitments .  
Dr. R o g e r s  a s s e r t e d  t h a t  a n y  d e l a y  i n  r e s o l v i n g  t h e  s t a t u s  of t h e  
r ight -of -way would r e s u l t  i n  c o n s i d e r a b l e  a d d i t i o n a l  c o s t s  f o r  h i s  c l i e n t .  



In order to facilitate an immediate resolution to this problem, 1 would 
therefore propose the following resolution; such resolution to be 
implemented only upon the agreement of all parties concerned. This 
resolution is as follows: 

1. The Ministry of Transportation and Highways will immediately gazette 
a 66 foot right-of-way having an alignment centered on the existing 
trail through Mrs. Reid's property, or such other alignment as 
agreed upon between Mrs. Reid and the Ministry; 

2. Subject to the agreement of the Ministry of Transportation and 
Highways and Templar Holdings Limited that the Gazette notice of 
1911 is ineffective with respect to the right-of-way in question, 
Templar Holdings would pay compensation to the Ministry of 
Transportation and Highways equal to an amount which the Ministry of 
Transportation and Highways would be required to pay to Mrs. Reid; 
and 

3. If either or both of the Ministry of Transportation and Highways and 
Templar Holdings Limited are of the view that the Gazette notice of 
1911 does apply to the trail in question, then that party or both 
shall seek a declaration from the Supreme Court in order to 
determine that issue. If the Supreme Court determines that the 
Gazette notice is ineffective in its application to the trail in 
question, then compensation shall be paid according to paragraph 2 
above. If the Supreme Court concludes that the Gazette notice is 
valid and effective in its application to the trail in question, 
then no compensation shall be paid to Mrs. Reid, subject to a 
possible recommendation from the Ombudsman to the contrary. 

If any of the parties affected do not agree to negotiating an immediate 
resolution to this problem, then I will proceed with my investigation 
under the procedures outlined in the Ombudsman Act. If all of the parties 
agree that an immediate resolution is desirable, though not necessarily 
the one which I have proposed, then I would suggest that a meeting be held 
between the Ministry of Transportation and Highways, Templar Holdings 
Limited, Mrs. Reid, and representatives from my office. I would suggest 
that such a meeting be held in Vancouver within the next two weeks. 



I would t h e r e f o r e  a s k  t h a t  y o u r  M i n i s t r y  c o n t a c t  my i n v e s t i g a t o r ,  Rick 
Cooper, on o r  b e f o r e  F r i d a y ,  October  23,  1981, and a d v i s e  whether  your  
M i n i s t r y  would be i n t e r e s t e d  i n  p a r t i c i p a t i n g  i n  such a  meet ing i n  o r d e r  
t o  n e g o t i a t e  a n  immediate r e s o l u t i o n  t o  t h i s  problem. By copy of t h i s  
l e t t e r  I would a l s o  make t h e  same r e q u e s t  of bo th  Mrs. Reid and Templar 
Holdings  L imi ted .  

Thank you f o r  your  c o o p e r a t i o n  and a s s i s t a n c e .  

Yours s i n c e r e l y ,  

K a r l  A.  Friedmann 
Ombudsman 

c c .  Mrs. V .  Reid 

D r .  Raymond Rogers 
Rogers and A s s o c i a t e s  Ltd .  

M r .  A 1  Brown 
D i r e c t o r  of P r o p e r t y  S e r v i c e s  
M i n i s t r y  of T r a n p o r t a t i o n  and Highways 

M r .  M .  J .  O'Connor 
Regional  Highway Engineer ,  Burnaby 

M r .  Lloyd Pau lson  
Regional  Approving O f f i c e r ,  Burnaby 



M r .  A .  E .  Rhodes 
A s s i s t a n t  Deputy M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  of T r a n s p o r t a t i o n  & Highways 
5 t h  F l o o r  - 940 Blanshard  S t r e e t  
V i c t o r i a ,  B.C. 
V8V 1x4 

s t ~ o n  Square 
. dor ia  
British Columbia 
V8W 1H9 
Telephone: (604) 387-5855 
Zmrth 2221 

F i l e  No: 8 1  1448 

Oc tober  28,  1981 

Dear M r .  Rhodes: 

Re: Mrs. Vera Reid 
P.O. Box 280 

-- Pemberton,  B . C .  V O N  2L0 

I have r e c e n t l y  been informed by Mrs. Reid t h a t  s h e  i s  u n w i l l i n g  t o  n g r e e  
w i t h  t h e  r e s o l u t i o n  of h e r  compla in t  a s  proposed i n  my l e t t e r  t o  you of 
October  1 3 t h ,  1981;  Mrs. Reid  q u i t e  s imply  d o e s  no t  wish  t o  have such  a  
road t r a v e r s i n g  h e r  p r o p e r t y .  Because i t  a p p e a r s  t h a t  a n  immediate 
r e s o l u t i o n  o f  t h i s  m a t t e r  may n o t  be found i n  t h e  n e a r  f u t u r e ,  I am 
~ r i t i n g  p u r s u a n t  t o  s e c t i o n  16  of t h e  Ombudsman Act t o  inforui  you of :he -- 
ground upon which I may make r e c o ~ m e n d a t i o n s .  

For  t h e  r e a s o n s  s e t  o u t  t o  you i n  my l e t t e r  t o  you of October  1 3 t h ,  1981,  
i t  a p p e a r s  t o  me t h a t  y o u r  M i n i s t r y  may have a c t e d  c o n t r a r y  t o  l aw i n  
a s s e r t i n g  t h a t  t h e  road  t r a v e r s i n g  Mrs. R e i d ' s  p r o p e r t y  was c o n t a i n e d  
w i t h i n  a  p u b l i c  r ight -of-way h a v i n g  a  wid th  of 66 f e e t .  I may t h e r e f o r e  
recommend t h a t  your  M i n i s t r y  i n r e d i a t e l y  a d v i s e  M r s .  Reid and Templar 
Hold ings  L t d .  t h a t  y o u r  M i n i s t r y  no l o n g e r  c o n s i d e r s  t h e  road i n  q u e s t i o n  
t o  be c o n t a i n e d  w i t h i n  a  p u b l i c  r ight-of-way hav ing  a  wid th  of 66 f e e t .  I 
am a l s o  c o n t e m p l a t i n g  o t h e r  recommendations which I have n o t  a s  y e t  
f o r m u l a t e d .  

With r e s p e c t  t o  t h e  i s s u e  o f  whe the r  o r  n o t  t h e  e x i s t i n g  road i s  a  p u b l i c  
r o a d ,  I do n o t  i n t e n d  t o  r e a c h  a  d e c i s i o n  on t h i s  m a t t e r ,  g i v e n  t h a t  
implementa t ion  o f  t h e  a fo rement ioned  proposed recommendation w i l l  r e s o l v e  
Mrs. R e i d ' s  c o m p l a i n t .  Even i f  t h e  e x i s t i n g  t r a i l  i s  a  p u b l i c  r o a d ,  i t  
c l e a r l y  c a n n o t  i n  i t s  e x i s t i n g  c o n d i t i o n  p r o v i d e  " n e c e s s a r y  and r e a s o n a b l e  
a c c e s s "  a s  r e q u i r e d  by s e c t i o n  7 5 ( 1 )  of t h e  Land T i t l e  Act.  



B e f o r e . 1  r e a c h  a  d e c i s i o n  on  t h e  m e r i t s  o f  Mrs. R e i d ' s  c o m p l a i n t ,  I would  
i n v i t e  y o u r  r e p r e s e n t a t i o n s  o n  t h e  g r o u n d ,  upon which  I may make 
recommendat ions ,  a s  d e s c r i b e d  a b o v e .  I f  you  d o  w i s h  t o  r e s p o n d ,  may I 
r e c e i v e  y o u r  r e p l y  i n  w r i t i n g  w i t h i n  two weeks  o f  t h e  d a t e  of  t h i s  
l e t t e r .  B e c a u s e  i t  a p p e a r s  t h a t  Templa r  H o l d i n g s  L t d .  may b e  a d v e r s e l y  
a f f e c t e d  by my r e p o r t  and  r ecommenda t ions ,  by copy o f  t h i s  l e t t e r  I would 
a l s o  i n v i t e  Templa r  H o l d i n g s  L t d .  t o  comment1 o n  t h i s  g round  , p r o v i d e d  
s u c h  r e p r e s e n t a t i o n s  a r e  r e c e i v e d  w i t h i n  t h e  same two week p e r i o d .  

Yours  s i n c e r e l y ,  

c c :  Mrs. V.  R e i d  

D r .  Raymond R o d g e r s  
Rodge r s  & A s s o c i a t e s  L t d .  

Mr. M .  E l s r o n  
E x e c u t i v e  D i r e c t o r  
Highways E n g i n e e r i n g  D i v i s i o n  

M r .  A 1  Brown 
D i r e c t o r  o f  P r o p e r t y  S e r v i c e s  

M r .  M .  J. O'Connor 
R e g i o n a l  Highway E n g i n e e r ,  Burnaby 

M r .  L loyd  P a u l s o n  
R e g i o n a l  Approv ing  O f f i c e r ,  Burnaby 

/ K a r l  A .  F r i edmann  
Ombudsman 



Province of 
British Columbia 

OFFICE OF THE 
DEPUTY MINISTER 

. 
Ministry of 
Transportation 
and Highways 

940 Blanshard Street 
Victoria 
British Columbia 
V8W 3E6 
Phone 387-3280 

M r .  Rick Cooper, 
Of f i ce  of t h e  Ombudsman, 
8 Bas t ion  Square,  
V i c t o r i a ,  B. C. 
V8W 1H9 

Dear Mr. Cooper: 

YOUR FILE: . .8.x ...x4,$8 ..... .. 

OUR FILE . . . .11-03-32 .... 

November 17 th ,  1981. 

Re: Mrs. V. Reid, 
Pemberton, B.C. 

P l ease  r e f e r  t o  your letters of October 13 th ,  1981 
and October 28th,  1981. 

The Ministry has  c a r e f u l l y  reviewed t h e  ma t t e r  bu t  
does n o t  a t  a l l  sha re  your views on t h e  s t a t u s  of t h e  road through 
D.L. 1543. The Minis t ry  does n o t  accept  t h a t  Clarke v s  Mi l l igan  
knocks down t h e  1911 g a z e t t e .  It is  our  view t h a t  t h e  words i n  
t h e  reasons f o r  judgment are o b i t e r .  Fu r the r ,  wi th  r e s p e c t  t o  
your p o s i t i o n  t h a t  t h e  1911 g a z e t t e  n o t i c e  is a r egu la t ion ,  t h e  
Minis t ry  holds  t h e  view t h a t  i t  i s  not .  

The Min i s t ry ' s  p o s i t i o n  then  is t h a t  t h e  road is  
pub l i c  and i t s  right-of-way i s  66 f e e t  wide. 

Yours very  t r u l y ,  

A . E .  Rhode 2-f A s s t .  Deputy Minis te r .  



-. 
Legislative Assembly OMBUDSMAN 8 ~ a s t ~ G  Square 

Province of British Columbia Victoria 
British Columbia 
V8W 1H9 
Telephone: (604) 387-5855 
Zenith 2221 

F i l e  No: 8 1  1448 

- 
December 11, 1981  

M r .  A.  E .  Rhodes 
A s s i s t a n t  Deputy M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  of T r a n s p o r t a t i o n  6 Highways 
5 t h  F loor  - 940 Blanshard S t r e e t  
V i c t o r i a ,  B.C. 
V8V 1x4 

Dear M r .  Rhodes: 

Re: Mrs. Vera Reid  
P.O.  Box 280 
Pemberton,  B .C.  
VON 2L0 

Thank you f o r  your  l e t t e r  of  November 1 7 ,  1981,  t o  my i n v e s t i g a t o r ,  R ick  
Cooper. A f t e r  reviewing your  comments and t h o s e  r e c e i v e d  from t h e  o t h e r  
p a r t i e s  a f f e c t e d ,  I have d e c i d e d  t h a t  Mrs. R e i d ' s  compla in t ,  t h a t  your  
M i n i s t r y  e r r e d  i n  a s s e r t i n g  t h a t  t h e  t r a i l  t r a v e r s i n g  h e r  p r o p e r t y  n e a r  
Pemberton i s  c o n t a i n e d  w i t h i n  a  p u b l i c  r ight-of-way hav ing  a  w i d t h  of 66 
f e e t ,  i s  s u b s t a n t i a t e d .  I am w r i t i n g  t o  i n f o r m  you of my o p i n i o n  and t h e  
r e a s o n s  f o r  i t ,  pursuan t  t o  s e c t i o n  2 2  of  t h e  Ombudsman Act , .  I t  a p p e a r s  
t o  me t h a t  t h e r e  may a l s o  be o t h e r  g rounds  i n  t h i s  c a s e  upon which I may 
make recommendations, and I am a l s o  w r i t i n g  t o  in form you of  t h e s e ,  
pursuan t  t o  s e c t i o n  16  of t h e  Ombudsman Act. 

I t  i s  my b e l i e f  t h a t  your  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  p u b l i c  
r ight-of-way i n  q u e s t i o n  i s  66 f e e t  wide i s  based upon a  mis take  of law. 
I s e t  o u t  t h e  r e a s o n s  f o r  t h i s  c o n c l u s i o n  i n  my l e t t e r  t o  you of October  
13,  1981, and I have a t t a c h e d  a  copy of  t h a t  l e t t e r  f o r  your c o n v e r i e n c e .  
I have now r e c e i v e d  your  s u b m i s s i o n s  and  t h o s e  of  M r .  Rose ,  s o l i c i t o r  f o r  
Templar Holdings  L t d . ,  a s  c o n t a i n e d  i n  h i s  l e t t e r  t o  you of October  2 3 ,  

- 1981, a  copy of which was s e n t  t o  t h i s  o f f i c e .  I d i s c u s s  below why I do 
n o t  a g r e e  w i t h  your  and Mr. Rose ' s  submiss ions  t h a t  t h e  n o t i c e  p u b l i s h e d  
on page 10910 of t h e  B r i t i s h  Columbia G a z e t t e  d a t e d  August 3 ,  1911  

- ( h e r e i n a f t e r  r e f e r r e d  t o  a s  " t h e  G a z e t t e  Not ice" )  remains  i n  e f f e c t  and 
does  a p p l y  t o  t h e  right-of-way on Mrs. R e i d ' s  p r o p e r t y .  



My f i r s t  r e a s o n  f o r  c o n c l u d i n g  t h a t  t h e  G a z e t t e  N o t i c e  i s  no l o n g e r  v a l i d  
i s  t h a t  i t  a p p e a r s  t o  me t h a t  t h e  Supreme C o u r t  o f  B r i t i s h  Columbia,  i n  a 
c a s e  s t y l e d  C l a r k e  v.  M i l l i g a n ,  h e a r d  i n  1920,  conc luded  t h a t  t h e  G a z e t t e  
N o t i c e  was made w i t h o u t  s t a t u t o r y  a u t h o r i t y  and was t h e r e f o r e  
i n e f f e c t i v e .  Both  you and M r .  Rose have  a rgued  t h a t  t h e  comments o f  t h e  
l e a r n e d  judge a r e  o b i t e r  d i c t a ;  M r .  Rose a r g u e d  t h a t  H i s  L o r d s h i p ' s  
comments a p p e a r  t o  be m e r e l y  a  " p a s s i n g  ' t h o u g h t ' "  and t h a t  t h e  r e a l  b a s i s  
of  t h e  C o u r t ' s  d e c i s i o n  was t h e  f a i l u r e  of  t h e  d e f e n d a n t  t o  i n t r o d u c e  
ev idence  t h a t  t h e  r o a d  i n  q u e s t i o n  was a  p u b l i c  highway i n  a n  "unorgan ized  
d i s t r i c t "  o r  was a  "main t r u n k  road i n  a n  o r g a n i z e d  d i s t r i c t . "  

I canno t  a g r e e .  F i r s t ,  I do n o t  t h i n k  t h a t  H i s  L o r d s h i p ' s  s t a t e m e n t ,  t h a t  
"The n o t i c e  . . . i s ,  I t h i n k ,  i n e f f e c t i v e  and u n a u t h o r i z e d  by t h e  Act ,"  
i s  p r o p e r l y  d e s c r i b e d  a s  a  mere p a s s i n g  t h o u g h t .  I s h o u l d  t h i n k  t h a t  
members of  t h e  j u d i c i a r y  would be  q u i t e  s u r p r i s e d  t o  l e a r n  t h a t  s t a t e m e n t s  
p r e f a c e d  w i t h  t h e  words ' I  t h i n k '  do  n o t  q u a l i f y  a s  f i n d i n g s  o f  f a c t  o r  
l aw of  a  b i n d i n g  n a t u r e .  I n  f a c t ,  i t  i s  n o t  uncommon f o r  a p p e l l a t e  c o u r t  
judges  t o  c o n c l u d e  w i t h  t h e  words: "I t h i n k  t h e  a p p e a l  must f a i l " ;  such  a  
s t a t e m e n t  i s  i n t e n d e d  t o  be  b i n d i n g .  

Second, M r .  R o s e ' s  argument t h a t  t h e  r e a l  b a s i s  f o r  H i s  L o r d s h i p ' s  
d e c i s i o n  was t h e  f a i l u r e  o f  t h e  d e f e n d a n t  t o  i n t r o d u c e  e v i d e n c e  
e s t a b l i s h i n g  t h a t  t h e  road  i n  q u e s t i o n  was of  a  t y p e  which f e l l  w i t h i n  t h e  
p a r a m e t e r s  of  t h e  G a z e t t e  N o t i c e  i s ,  i n  my view,  a  m i s r e a d i n g  o f  t h e  
r e a s o n s  f o r  judgement. I n  r e v i e w i n g  t h e  r e a s o n s  f o r  judgement, i t  seems 
t o  me t h a t  H i s  L o r d s h i p  f i r s t  c o n s i d e r s  t h e  G a z e t t e  N o t i c e  and c o n c l u d e s  
t h a t  i t  i s  u n a u t h o r i z e d  by t h e  Act .  Why? Because i t  d o e s  n o t  s e t  f o r t h  
t h e  n a t u r e  and e x t e n t  of  t h e  highways i n t e n d e d  t o  f a l l  w i t h i n  i t s  purvue,  
b u t  r a t h e r  r e f e r s  t o  " a l l  p u b l i c  highways i n  unorgan ized  d i s t r i c t s "  and 
" a l l  main t r u n k  r o a d s  i n  o r g a n i z e d  d i s t r i c t s . "  H i s  L o r d s h i p  t h e n  p r e f a c e s  
t h e  n e x t  s e n t e n c e  w i t h  t h e  words " A s  a  m a t t e r  o f  f a c t " ,  and t h e n  g o e s  o n  
t o  n o t e  t h e  l a c k  o f  e v i d e n c e  t o  e s t a b l i s h  whether  o r  n o t  t h e  road  i n  
q u e s t i o n  was of  a  t y p e  d e s c r i b e d  i n  t h e  G a z e t t e  Not ice .  It  i s  my view,  
t h a t  t h e  l e a r n e d  judge made t h i s  p o i n t  t o  f u r t h e r  s u p p o r t  h i s  c o n c l u s i o n ;  
i t  was,  however, n o t  n e c e s s a r y  t o  h i s  d e c i s i o n ;  h e  had a l r e a d y  conc luded  
t h a t  t h e  G a z e t t e  N o t i c e  was i n v a l i d .  

S e c t i o n  2  o f  t h e  Highways E s t a b l i s h m e n t  A c t ,  1911,  S.B.C. 1911,  c .  22 ,  
which p u r p o ~ t e d l y  p rov ided  t h e  s t a t u t o r y  a u t h o r i t y  f o r  t h e  G a z e t t e  N o t i c e  
s t a t e d  a s  f o l l o w s :  

I t  s h a l l  be  l a w f u l  f o r  t h e  M i n i s t e r  o f  P u b l i c  Works, i n  h i s  
d i s c r e t i o n ,  t o  make p u b l i c  highways,  and t o  d e c l a r e  t h e  same by 
n o t i c e  i n  t h e  B r i t i s h  Columbia G a z e t t e ,  s e t t i n g  f o r t h  t h e  - 
d i r e c t i o n  and e x t e n t  of  such  highway . . . . 



I n  e n a c t i n g  t h i s  s e c t i o n ,  t h e  L e g i s l a t i v e  Assembly empowered t h e  M i n i s t e r  
of Highways t o  c r e a t e  p u b l i c  r o a d s  by p o s t i n g  a  n o t i c e  i n  t h e  G a z e t t e  
which se ts  o u t  t h e  d i r e c t i o n  and e x t e n t  of " such  highway". I t  a p p e a r s  t o  
me t h a t  t h i s  l a t t e r  r equ i rement  was s o  t h a t  p e r s o n s  a f f e c t e d  would know 
p r e c i s e l y  which a r e a  h a d b e e n  d e c l a r e d  t o  be a  p u b l i c  road .  ( I  u s e  t h e  
s i n g u l a r  i n t e n t i o n a l l y ;  t h e  s t a t u t e  r e f e r s  t o  "such highway",  and  does  
n o t ,  I t h i n k ,  c o n t e m p l a t e  m u l t i p l e  e x p r o p r i a t i o n s  by a  s i n g l e  n o t i c e . )  I n  
r e a d i n g  t h e  - Highways -- E s t a b l i s h m e n t  Ac t ,  1911  i n  i t s  e n t i r e t y ,  t h i s  view is  
r e i n f o r c e d  by t h e  subsequen t  p r o v i s i o n s  r e s p e c t i n g  e n t r y  of a  g a z e t t e d  
road by Highways employees;  compensation f o r  improvements on such  p r o p e r t y  
and f o r  l a n d  t a k e n  i n  e x c e s s  o f  one- twent ie th  of t h e  t o t a l  p a r c e l ;  and 
a r b i t r a t i o n  where t h e  amount of compensat ion c o u l d  n o t  be a g r e e d  upon. 

With r e s p e c t ,  I a g r e e  w i t h  t h e  d e c i s i o n  of  t h e  l e a r n e d  judge i n  t h e  Cla rke  
c a s e .  The G a z e t t e  N o t i c e  does  n o t  s e t  o u t  t h e  d i r e c t i o n  and e x t e n t  of any 
road a s  r e q u i r e d  by t h e  above-quoted s e c t i o n  of t h e  Highways E s t a b l i s h m e n t  
Act ,  1911. I t  seems t o  me t h a t  i t  i s  i m p o s s i b l e  t o  a s c e r t a i n  p r e c i s e l y  
which r o a d s  were  i n t e n d e d  t o  be i n c l u d e d  w i t h i n  t h e  t e r m s  o f  t h e  G a z e t t e  
N o t i c e ,  n o r  i s  i t  p o s s i b l e  t o  know p r e c i s e l y  what a r e a  o f  l a n d  i s  a f f e c t e d  
i n  each  c a s e .  I f  i t  i s  i m p o s s i b l e  t o  d e t e r m i n e  p r e c i s e l y  which r o a d s  a r e  
a f f e c t e d  by t h e  G a z e t t e  N o t i c e ,  and i n  what d i r e c t i o n  and  t o  what e x t e n t ,  
t h e n  i t  i s  even  more i m p o s s i b l e  t o  d e t e r m i n e  t h e  compensat ion p a y a b l e  t o  
t h e  p r o p e r t y  owners as a l s o  provided by t h e  Highways E s t a b l i s h m e n t  Act ,  
1911. I n  s i m p l e  t e r m s ,  I do n o t  t h i n k  i t  was t h e  i n t e n t i o n  of t h e  
L e g i s l a t u r e  t o  a u t h o r i z e  t h e  M i n i s t e r  of P u b l i c  Works t o  e x p r o p r i a t e  
numerous and u n s p e c i f i e d  p r o p e r t i e s  th roughout  t h e  p r o v i n c e  by way of  a  
b l a n k e t  n o t i c e  i n  t h e  B r i t i s h  Columbia G a z e t t e .  

I t  is my o p i n i o n  t h a t  t h e  Supreme Court  d i d  r e a c h  a  d e t e r m i n a t i o n ,  of a 
b i n d i n g  n a t u r e ,  t h a t  t h e  G a z e t t e  N o t i c e  was i n e f f e c t i v e  and u n a u t h o r i z e d  
by s t a t u t e .  Because  t h e  d e c i s i o n  was n o t  a p p e a l e d ,  and because  t h e  
G a z e t t e  N o t i c e  was n o t  s u b s e q u e n t l y  amended, i t  remains  i n e f f e c t i v e  t o  
t h i s  day. 

My second r e a s o n  f o r  c o n c l u d i n g  t h a t  t h e  G a z e t t e  N o t i c e  i s  i n e f f e c t i v e  i s  
because  I  b e l i e v e  t h a t  i t  is  a  " r e g u l a t i o n "  a s  d e f i n e d  i n  t h e  R e g u l a t i o n  
Act ,  R.S.B.C. 1979, c .  361. I f  t h e  n o t i c e  i s  a  r e g u l a t i o n ,  t h e n  i t  i s  
i n v a l i d  because  i t  h a s  n o t  been f i l e d  w i t h  t h e  R e g i s t r a r  a s  r e q u i r e d  by 
s e c t i o n  2 o f  t h e  Act ;  s u b s e c t i o n  2 ( 4 )  p r o v i d e s  t h a t  

A r e g u l a t i o n  made b e f o r e  September 1, 1973 c e a s e s  t o  have  e f f e c t  
a f t e r  December 1, 1973 u n l e s s  i t  i s  f i l e d  under  t h i s  Act  o r  was 
f i l e d  u n d e r  t h e  Act r e p e a l e d  by t h i s  Act.  



The R e g i s t r a r  o f  R e g u l a t i o n s  h a s  r e c e n t l y  a d v i s e d  my o f f i c e  t h a t  s h e  

c a n  f i n d  no r e c o r d  o f  t h e  n o t i c e  u n d e r  t h e  Highway Act r e g a r d i n g  
road w i d t h s  which was p u b l i s h e d  i n  t h e  August  3 ,  1911  i s s u e  of 
t h e  G a z e t t e  on  page 10910. I t  a p p e a r s  t h a t  i t  was never  f i l e d  
u n d e r  t h e  R e g u l a t i o n  Ac t .  

I t h e r e f o r e  d o  n o t  a c c e p t  M r .  R o s e ' s  s u b m i s s i o n  t h a t  t h e  n o t i c e  was f i l e d  
i n  1958 u n d e r  t h e  p r e c e d i n g  R e g u l a t i o n  Act .  

I t  was your  M i n i s t r y ' s  submiss ion  t h a t  t h e  G a z e t t e  N o t i c e  i s  n o t  a  
r e g u l a t i o n .  C l e a r l y ,  i f  t h e  G a z e t t e  N o t i c e  i s  n o t  a  " r e g u l a t i o n "  a s  
d e f i n e d  i n  t h e  R e g u l a t i o n  A c t ,  t h e n  s. 2 ( 4 )  o f  t h a t  Ac t  would n o t  r e n d e r  
i t  i n e f f e c t i v e .  " R e g u l a t i o n "  i s  d e f i n e d  i n  s. 1 o f  t h e  R e g u l a t i o n  Act a s  

e v e r y  r e g u l a t i o n ,  r u l e ,  o r d e r ,  p r o c l a m a t i o n  and bylaw of a  
l e g i s l a t i v e  n a t u r e  made under  o r  by t h e  a u t h o r i t y  o f  any Act . . . .  

Is t h e  G a z e t t e  N o t i c e  a  r e g u l a t i o n  o r  o r d e r  "of  a  l e g i s l a t i v e  n a t u r e ? "  I 
have  been  u n a b l e  t o  d i s c o v e r  any  r e p o r t e d  c a s e s  i n  which t h i s  p h r a s e  i n  
t h e  B r i t i s h  Columbia R e g u l a t i o n  Act h a s  been i n t e r p r e t e d .  I t  a p p e a r s  
however t h a t  s e c t i o n  1 ( e )  o f  t h e  O n t a r i o  R e g u l a t i o n s  A c t ,  R.S.O. 1950,  c .  
337,  employed i d e n t i c a l  wording and t h e  O n t a r i o  C o u r t  o f  Appeal  

- - 

i n t e r p r e t e d  t h e s e  words i n  a  c a s e  s t y l e d  Rose v .  The Queen, [1960]  O.R. 
147.  I n  t h a t  c a s e ,  t h e  Highway Improvement Act  a u t h o r i z e d  t h e  L i e u t e n a n t  
Governor i n  C o u n c i l ,  upon t h e  recommendation o f  t h e  M i n i s t e r ,  t o  c l o s e  a  

I 

highway and d i r e c t  t h a t  i t  r e v e r t  t o  t h e  m u n i c i p a l i t y  i n  which i t  was 
s i t u a t e d .  S u b s e q u e n t l y  a n  o r d e r - i n - c o u n c i l ,  c l o s i n g  and t r a n s f e r r i n g  a  
t h r e e  m i l e  s t r e t c h  of  a  p a r t i c u l a r  highway t o  a  m u n i c i p a l i t y ,  was p a s s e d ,  
b u t  was n o t  p u b l i s h e d  i n  t h e  G a z e t t e .  The R e g u l a t i o n s  Act r e q u i r e d  t h a t  
r e g u l a t i o n s  be  p u b l i s h e d ,  s o  t h e  i s s u e  a r o s e  a s  t o  whe the r  o r  n o t  t h e  
o r d e r - i n - c o u n c i l  i n  q u e s t i o n  was "of a  l e g i s l a t i v e  n a t u r e "  and t h e r e f o r e  
f e l l  w i t h i n  t h e  d e f i n i t i o n  o f  a  r e g u l a t i o n .  

The Cour t  conc luded  t h a t  t h e  o r d e r - i n - c o u n c i l  was o f  a  l e g i s l a t i v e  
n a t u r e .  Ayleswor th ,  J .  A .  commented a s  f o l l o w s :  

The a c t i o n  o f  t h e  L i e u t e n a n t  Governor i n  C o u n c i l ,  a s  s e t  o u t  i n  
t h e  o r d e r - i n - c o u n c i l  r e f e r r e d  t o ,  i n  o u r  o p i n i o n ,  c l e a r l y  i s  o f  a 
l e g i s l a t i v e  n a t u r e  a s  I have  s a i d .  We t h i n k  t h a t  t o  a n  e x t e n t  
g e n e r a l l y  a p p l i c a b l e  t o  t h e  p u b l i c  o r  l a r g e  segments  t h e r e o f  i t  
a l t e r s  r i g h t s  and r e s p o n s i b i l i t i e s  and e v e n  t h e  n a t u r e  and e x t e n t  
of  t h o s e  r e s p o n s i b i l i t i e s .  . . . I n  coming t o  a  c o n c l u s i o n  a s  t o  
t h e  n a t u r e  of  t h e  a c t  performed,  n o t  o n l y  must one  l o o k  a t  t h e  
s u b s t a n c e  r a t h e r  t h a n  t h e  form b u t  indeed  i n  t h e  i n q u i r y  upon 
which one  must embark, a l l  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  must be 
looked a t  and by t h a t  I i n c l u d e  t h e  n a t u r e  of t h e  body e n a c t i n g  
t h e  o r d e r  i n  q u e s t i o n ,  t h e  s u b j e c t  o f  t h e  o r d e r ,  t h e  r i g h t s  and 
r e s p o n s i b i l i t i e s ,  i f  a n y ,  a l t e r e d  o r  changed by t h a t  o r d e r .  



A s  p r e v i o u s l y  n o t e d ,  t h e  G a z e t t e  N o t i c e  of 1911  was s i g n e d  by t h e  M i n i s t e r  
o f  P u b l i c  Works and p u r p o r t e d  t o  e x p r o p r i a t e  numerous and undef ined  l a n d s  
th roughout  B r i t i s h  Columbia. I t  i s  my b e l i e f  t h a t  t h e  G a z e t t e  N o t i c e  i s  
of  a  l e g i s l a t i v e  n a t u r e .  Thus, even  i f  i t  was l a w f u l l y  e n a c t e d ,  i t  i s  my 
v iew t h a t  i t  i s  now w i t h o u t  e f f e c t  because  i t  was n o t  f i l e d  w i t h  t h e  
R e g i s t r a r  o f  R e g u l a t i o n s  a s  r e q u i r e d  by t h e  R e g u l a t i o n  Act.  

For t h e  above r e a s o n s ,  i t  i s  my b e l i e f  t h a t  your  M i n i s t r y ' s  a s s e r t i o n  t h a t  
t h e  r ight-of-way t r a v e r s i n g  Mrs. R e i d ' s  p r o p e r t y  i s  66 f e e t  wide was based 
upon a  m i s t a k e  of law. 

There  a p p e a r  t o  be  o t h e r  g rounds  upon which I may make recommendations 
which e x i s t  i n  t h i s  c a s e ,  and I d i s c u s s  my r e a s o n s  f o r  t h e s e  g rounds  below. 

The c e n t r a l  i s s u e  i n  t h i s  c a s e  i s  q u i t e  s i m p l y  a  q u e s t i o n  of law; i s  t h e  
r o a d  t r a v e r s i n g  Mrs. R e i d ' s  p r o p e r t y  c o n t a i n e d  w i t h i n  a  p u b l i c  
r ight-of-way hav ing  a  w i d t h  o f  66 f e e t  o r  i s  i t  n o t ?  Your M i n i s t r y ' s  
p o s i t i o n  th roughout  h a s  been t h a t  i t  i s  a  p u b l i c  r ight-of-way, w h i l e  my 
o p i n i o n  a s  communicated t o  you by l e t t e r  d a t e d  October  13 ,  1981, i s  t h a t  
i t  i s  n o t .  I n  o r d e r  t o  r e s o l v e  t h i s  i s s u e  w i t h o u t  f u r t h e r  d e l a y ,  M r .  M. 
E l s t o n ,  f o r  your  M i n i s t r y ,  and my i n v e s t i g a t o r ,  R i c k  Cooper,  e n t e r e d  i n t o  
a n  v e r b a l  agreement o n  November 2 3 ,  1981 ,  t h a t  no  f u r t h e r  a c t i o n  would be  
t a k e n  u n t i l  o u r  s o l i c i t o r s  were a b l e  t o  meet and a t t e m p t  t o  r e s o l v e  t h e  
l e g a l  i s s u e .  A p p a r e n t l y  M r .  E l s t o n  i n d i c a t e d  t h a t  y o u r  s o l i c i t o r  would be 
u n a v a i l a b l e  f o r  two weeks and a r rangements  f o r  s u c h  a  meet ing were  
t h e r e f o r e  t o  be  d e l a y e d  u n t i l  t h a t  t ime. 

On December 3 ,  1981,  my s o l i c i t o r  r e c e i v e d  a  t e l e p h o n e  c a l l  from yours .  
Mr. P a r f i t t  was a t  t h a t  t i m e  i n  my Vancouver o f f i c e  and ,  n o t  having h i s  
f i l e  w i t h  him, would n o t  a g r e e  t o  h o l d  t h e  i n t e n d e d  meet ing a t  t h a t  
i n s t a n t  on t h e  t e l e p h o n e .  Your s o l i c i t o r  a d v i s e d  t h a t  your  M i n i s t r y  
i n t e n d e d  t o  p u b l i s h  a  n o t i c e  i n  t h e  G a z e t t e  and t h u s  e x p r o p r i a t e  t h e  
r ight-of-way i n  t h e  immediate f u t u r e .  M r .  Cooper t e l l s  me t h a t  h e  spoke 
w i t h  you i n  t h e  few h o u r s  f o l l o w i n g ,  b u t  t h a t  w h i l e  you agreed  t o  d i s c u s s  
t h e  m a t t e r  f u r t h e r  w i t h  your  M i n i s t e r ,  you would n o t  c o n s e n t  t o  s e e k  t o  
f o r e s t a l l  t h e  g a z e t t i n g  of t h e  r ight-of-way s o  t h a t  o u r  s o l i c i t o r s  cou ld  
meet i n  a n  a t t e m p t  t o  r e s o l v e  t h e  l e g a l  i s s u e .  You have now informed my 
o f f i c e  t h a t  t h e  r ight-of-way was g a z e t t e d  t h a t  same day.  

You w i l l  no  doubt  a g r e e  t h a t  your  M i n i s t r y  i s  n o t  a  p r i v a t e  c o r p o r a t i o n  
conce ived  f o r  t h e  s o l e  purpose  of  a c h i e v i n g  i t s  own o b j e c t s ,  b u t  r a t h e r  a  
government depar tment  d e s i g n e d  t o  s e r v e  t h e  p u b l i c .  M i n i s t r i e s  of  t h e  
government have a  un ique  p o s i t i o n  i n  o u r  s o c i e t y .  They a r e  on t h e  one 
hand bound by t h e  laws of t h e  p r o v i n c e  and charged  w i t h  v a r i o u s  
r e s p o n s i b i l i t i e s  t h e r e u n d e r ,  w h i l e  on t h e  o t h e r  hand t h e y  have a  l a r g e  
i n f l u e n c e  i n  d e v e l o p i n g  t h o s e  same laws.  L i k e  p r i v a t e  i n d i v i d u a l s  and 



organizations, they must play by the rules of the game, but unlike private 
persons, they have a hand in making the rules. For these reasons, it is 
my opinion that government departments, such as the Ministry of 
Transportation and Highways, are in a position of trust; they must apply 
the laws of the Province fairly and honestly, and where disputes arise as 
to their interpretation, to seek to resolve such disputes fairly and 
honestly or to seek a determination from the Courts of British Columbia. 

In making these comments, I refer not so much to your refusal to permit 
our solicitors to meet and attempt to reach agreement on the legal issue 
in question, nor to your refusal to provide my solicitor with a copy of 
the legal opinion given to you by your solicitor, but rather to your 
!finistry's continued use (or perhaps more properly put - abuse) of the 
Gazette Notice of 1911. I understand that Mr. A. Brown, Director of 
Property Services for your Ministry, recently informed my investigator, 
Rick Cooper, that your Ministry employs the Gazette Notice to assert 
ownership of a 66 foot right-of-way in roughly three or four cases 
annually. I must assume that no compensation is paid to the property 
owners in those cases so affected as you advised Mr. Cooper that no 
coxpensation would be payable to Mrs. Reid. I am appalled that your 
Xinistry has for the past sixty years apparently ignored the opinion of 
the Supreme Court that the Gazette Notice is ineffective, as stated by Mr. 
Justice Gregory in 1920. Even if, as you have asserted, the Court's 
comments on the Gazette Notice were obiter dicta, and therefore not of a 
binding nature, the mere fact that doubts were raised by the Court about 
the validity of the mass expropriation purportedly effected by the Gazette 
Notice, should have been sufficient for your Ministry to seek further 
clarification from the Court. It appears to me that the use of the 
Gazette Notice by your Ministry in order to claim public ownership over 
untold properties for six decades, and apparently without paying 
compensation for such expropriations, was unjust and oppressive. 

Similarly, in this case, in the face of Mrs. Reid's continued position 
that the right-of-way is private, instead of seeking to resolve the legal 
issue in question, your Ministry chose simply to expropriate the 
right-of-way, and apparently without compensation, by publishing a notice 
in the Gazette pursuant to section 6 of the Highway Act. Why did your 
Ministry take this drastic action? Probably because your Ministry had 
since 1962, and based upon the belief that the Gazette Notice of 1911 was 
valid, asserted that the right-of-way was public. Subsequently Templar 
Holdings now claims that it has invested large fractions of a million 
dollars in reliance (although whether such reliance was reasonable is 
another question) upon these statements. 

I appreciate the difficult position in which the Ministry found itself. 
If the right-of-way is not public, and the statements of Ministry 
employees to the contrary are in error, then the Ministry may face the 
threat of legal action by Templar Holdings for negligent 



m i s r e p r e s e n t a t i o n .  Is t h e  s o l u t i o n  f o r  t h i s  predicament  found by 
e x p r o p r i a t i n g  Mrs. R e i d ' s  right-of-way? I t h i n k  n o t .  I n  my view, t h e  
power t o  s e i z e  p r i v a t e  p r o p e r t y  by f o r c e  of  l aw may o n l y  be e x e r c i s e d  
where i t  i s  n e c e s s a r y  t o  s e r v e  t h e  p u b l i c  i n t e r e s t .  

I n  t h i s  c a s e ,  i t  would a p p e a r  t h a t  t h e  p u b l i c  h a s  l i t t l e  i n t e r e s t  i n  t h e  
c r e a t i o n  of a right-of-way a c r o s s  M r s .  R e i d ' s  p r o p e r t y .  I n  f a c t ,  t h e  
narrow p u b l i c  t r a i l  c o n t a i n e d  w i t h i n  t h i s  r ight-of-way had been of s o  
l i t t l e  u s e  i n  r e c e n t  y e a r s  t h a t  your  M i n i s t r y  had d e c l i n e d  t o  m a i n t a i n  
i t .  Thus t h e  e x p r o p r i a t i o n  a c t i o n  was a p p a r e n t l y  t a k e n  t o  e n s u r e  t h a t  t h e  
s u b d i v i s i o n  c o u l d  p roceed .  I d o  n o t  a c c e p t  your  a rguments ,  made d u r i n g  
) o u r  t e l ephone  c o n v e r s a t i o n  w i t h  M r .  Cooper, t o  t h e  e f f e c t  t h a t  t h e  
e x p r o p r i a t i o n  of  t h e  r ight-of-way i s  i n  t h e  p u b l i c  i n t e r e s t  because  
members of  t h e  community were  i n  f a v o u r  of  t h e  s u b d i v i s i o n ,  and because  
many l o c a l  j o b s  have been  c r e a t e d  by t h e  development.  

I t  a p p e a r s  t o  me t h a t  t h e  r ight-of-way was n o t  e x p r o p r i a t e d  t o  s e r v e  t h e  
p u b l i c  i n t e r e s t ,  b u t  r a t h e r  t o  a v o i d  t h e  p o s s i b i l i t y  of  t h e  M i n i s t r y  be ing  
sued by Templar Hold ings .  Does t h i s  r e a s o n  j u s t i f y  t h e  e x p r o p r i a t i o n  of  
Mrs. R e i d ' s  p r o p e r t y ?  I n  t h e  c i r c u m s t a n c e s ,  I t h i n k  n o t .  I f  t h e  M i n i s t r y  
was h o n e s t l y  conv inced  t h a t  t h e  r ight-of-way i s  a p u b l i c  road and  t h a t  t h e  
G a z e t t e  Not ice  i s  v a l i d ,  a s  you have a s s e r t e d ,  why d i d n ' t  t h e  M i n i s t r y  
merely a d v i s e  Templar Hold ings  t o  proceed w i t h  t h e  c o n s t r u c t i o n  o f  a 
highway th rough  t h e  right-of-way and a l l o w  Mrs. Reid t o  s u e  f o r  t r e s p a s s  
i f  s h e  b e l i e v e d  t h a t  i t  was h e r  p r o p e r t y ?  T h i s  would have r e s u l t e d  i n  a  
d e t e r m i n a t i o n  by t h e  Cour t  of  t h e  s t a t u s  of t h e  r ight-of-way. 
A l t e r n a t i v e l y ,  i f  t h e  M i n i s t r y  was a n x i o u s  t h a t  p r l v a t e  i n d i v i d u a l s  n o t  
b e a r  t h e  c o s t  o f  such l i t i g a t i o n ,  why d i d  n o t  t h e  M i n i s t r y  i t s e l f  s e e k  
such a  d e c l a r a t i o n  f rom t h e  Cour t?  

I d o  n o t  t h i n k  t h a t  t h e  a v o i d a n c e  o f  l e g a l  a c t i o n  a g a i n s t  t h e  M i n i s t r y ,  o r  
f o r  t h a t  m a t t e r  t h e  p r o v i s i o n  o f  a c c e s s  t o  p r i v a t e  s u b d i v i s i o n s ,  a r e  among 
t h e  purposes  f o r  which t h e  M i n i s t e r  may e x p r o p r i a t e  p r i v a t e  p r o p e r t y  a s  
contemplated by t h e  Highway Act .  I t  seems t o  me t h a t  by n o t  s e e k i n g  t o  
have t h e  Cour t  d e t e r m i n e  t h e  i s s u e  and  by n o t  p e r m i t t i n g  o u r  s o l i c i t o r s  t o  
a t t e m p t  t o  r e a c h  agreement  on  t h e  l e g a l  i s s u e ,  t h e  M i n i s t r y  was 
acknowledging t h a t  t h e r e  was a  v e r y  good p o s s i b i l i t y  t h a t  i t  had made a  
m i s t a k e  of law. R a t h e r  t h a n  p e r m i t t i n g  t h e  l e g a l  i s s u e  t o  be  d e c i d e d ,  and 
b e a r i n g  t h e  consequences  o f  t h a t  d e c i s i o n ,  t h e  M n i s t r y  e x p r o p r i a t e d  t h e  
r o a d .  C l e a r l y ,  i f  t h e  r ight-of-way w a s  a  p u b l i c  r o a d ,  t h e  M i n i s t r y  d i d  
n o t  need t o  e x p r o p r i a t e  i t  -- t h e  Crown a l r e a d y  owned i t .  Given t h a t  t h e  
M i n i s t r y  chose  t o  employ i t s  powers of e x p r o p r i a t i o n  t o  e x t i n g u i s h  Mrs. 
R e i d ' s  ownership  of  t h e  r ight-of-way,  i n  o r d e r  t o  e x t r i c a t e  i t s e l f  from a  
d i f f i c u l t  s i t u a t i o n ,  i t  a p p e a r s  t o  me t h a t  t h e  e x p r o p r i a t i o n  o f  Mrs. 
i e i d ' s  p r o p e r t y  was done  f o r  a n  improper  purpose ,  and was u n j u s t  and 
o p p r e s s i v e .  



I have summarized below t h e s e  a d d i t i o n a l  g r o u n d s  upon which I may make 
recommendations:  

I t  a p p e a r s  t o  me t h a t  t h e  u s e  o f  t h e  G a z e t t e  N o t i c e  by y o u r  
M i n i s t r y  i n  o r d e r  t o  c l a i m  p u b l i c  ownersh ip  o v e r  u n t o l d  
p r o p e r t i e s  f o r  s i x  d e c a d e s ,  and a p p a r e n t l y  w i t h o u t  pay ing  
compensa t ion  f o r  such  e x p r o p r i a t i o n s ,  was u n j u s t  and o p p r e s s i v e .  

I t  a p p e a r s  t o  me t h a t  t h e  e x p r o p r i a t i o n  o f  Mrs. R e i d ' s  p r o p e r t y  
was done f o r  a n  improper  purpose ,  and was u n j u s t  and o p p r e s s i v e .  

B e f o r e  I r e a c h  a  d e c i s i o n  a s  t o  whether  o r  n o t  t h e s e  g rounds  e x i s t  i n  t h i s  
c a s e ,  I would i n v i t e  your  r e p r e s e n t a t i o n s ,  p u r s u a n t  t o  s e c t i o n  1 6  o f  t h e  
Ombudsman Act.  A s  d i s c u s s e d  e a r l i e r  i n  t h i s  l e t t e r ,  i t  i s  my b e l i e f  t h a t  
your  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  r ight-of-way t r a v e r s i n g  Mrs. R e i d ' s  
p r o p e r t y  i s  66 f e e t  wide  was based upon a  m i s t a k e  o f  law. I do n o t  i n t e n d  
t o  make recommendat ions  based  upon t h i s  ground u n t i l  I have r e c e i v e d  your  
s u b m i s s i o n s  on t h e  g r o u n d s  s e t  o u t  above.  Because  of t h e  urgency of  t h i s  
m a t t e r  and b e c a u s e  I u n d e r s t a n d  t h a t  your  M i n i s t r y  h a s  a l r e a d y  e x t e n s i v e l y  
reviewed t h i s  m a t t e r ,  I would r e q u e s t  t h a t  a n y  r e p r e s e n t a t i o n s  you may 
wish  t o  make be  r e c e i v e d  i n  t h i s  o f f i c e  w i t h i n  one week of t h e  d a t e  of 
t h i s  l e t t e r .  I f  I h a v e  r e c e i v e d  no r e s p o n s e  w i t h i n  t h a t  t i m e ,  I w i l l  
p roceed t o  make recommendations based on t h e  g rounds  s e t  o u t  above.  

Yours s i n c e r e l y ,  

.- 
K a r l  A .  Friedmann 
Ombudsman 

/ ' 

E n c l o s u r e  
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December 23, 1981 

D r .  Karl A. Friedrnann 
Ombudsman 
8 Bast ion Square 
Vic tor ia ,  B r i t i s h  Columbia 
V8W 1H9 

Dear D r .  Friedmann: 

: M r s .  Vera Reid, 
Pemberton, B. C. 

Fur ther  t o  my l e t t e r  t o  you of 15 December 1981, I am 
now a b l e  t o  respond t o  your l e t t e r  of 11 December 1981 concerning 
t h e  p o s i t i o n  of t h e  Minis t ry  of Transpor ta t ion  and Highways. 

This  'Ministry remains f i r m  on t h e  pos i t ion  t h a t  t h e  
- Gazette  Notice of 1911 i s  v a l i d ,  and t h a t  a pub l i c  highway of a width 

of s i x t y  s i x  f e e t  has e x i s t e d  on Mrs. Reid's property s i n c e  t h e  d a t e  
of t h a t  Notice. 

L 

Yours very t r u l y ,  

- f 

A. E. Rho* 
Ass i s t an t  Deputy Minis ter  
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M r .  A .  E .  Rhodes 
A s s i s t a n t  Depu ty  M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  o f  T r a n s p o r t a t i o n  & Highways 
5 t h  F l o o r  - 9 4 0  B l a n s h a r d  S t r e e t  
V i c t o r i a ,  B.C. 
V8V 1x4 

Dear  M r .  Rhodes :  

Re: Mrs. Vera  R e i d  
P.O. Box 280 
Pember ton ,  B.C. 
VON 2L0 

F i l e  No: 8 1  1448  

J a n u a r y  8, 1982 

Thank you  f o r  y o u r  l e t t e r s  o f  December 1 5  a n d  December 2 3 ,  1 9 8 1 ,  i n  r e p l y  
t o  mine  o f  December 11, 1981 .  I d o  r e g r e t  t h a t  you c h o s e  n o t  t o  p r o v i d e  
me w i t h  y o u r  comments o n  t h e  a d d i t i o n a l  g r o u n d s  s t a t e d  t h e r e i n .  

F o r  t h e  r e a s o n s  s e t  o u t  i n  my l e t t e r  o f  December 11, 1 9 8 1 ,  I h a v e  now 
c o n c l u d e d  t h a t  t h o s e  a d d i t i o n a l  g r o u n d s  upon  w h i c h  t o  make r ecommenda t ions  
d o  e x i s t  i n  t h i s  c a s e .  I h a v e  s e t  a l l  o f  t h e  g r o u n d s  upon wh ich  I i n t e n d  
t o  make r ecommenda t ions  a g a i n  below: 

I t  i s  my b e l i e f  t h a t  y o u r  M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e  p u b l i c  
r i gh t -o f -way  i n  q u e s t i o n  i s  66 f e e t  w i d e  was  b a s e d  upon a  m i s t a k e  
o f  l aw .  

I t  i s  my b e l i e f  t h a t  t h e  u s e  o f  t h e  G a z e t t e  N o t i c e  o f  1 9 1 1  by 
y o u r  M i n i s t r y  i n  o r d e r  t o  c l a i m  p u b l i c  o w n e r s h i p  o v e r  u n t o l d  
p r o p e r t i e s  f o r  s i x  d e c a d e s ,  and  a p p a r e n t l y  w i t h o u t  p a y i n g  
c o m p e n s a t i o n  f o r  s u c h  e x p r o p r i a t i o n s ,  was  u n j u s t  and  o p p r e s s i v e .  

I t  i s  my b e l i e f  t h a t  t h e  e x p r o p r i a t i o n  o f  Mrs. R e i d ' s  p r o p e r t y  by 
g a z e t t e  n o t i c e  d a t e d  December 3 ,  1 9 8 1 ,  was done  f o r  a n  i n p r o p e r  
p u r p o s e ,  a n d  was u n j u s t  and  o p p r e s s i v e .  



I t h e r e f o r e  make t h e  f o l l o w i n g  recommendations: 

That  t h e  M i n i s t e r  of  T r a n s p o r t a t i o n  and Highways immediate ly  
p u b l i s h  a  n o t i c e  i n  t h e  G a z e t t e  v a r y i n g  t h e  road e s t a b l i s h e d  by 
g a z e t t e  n o t i c e  of  December 3 ,  1981  p e r t a i n i n g  t o  D.  L. 1543, 
L i l l o e t  D i s t r i c t ,  t o  one which f o l l o w s  t h e  boundar ies  o f  t h e  
e x i s t i n g  t r a v e l l e d  t r a i l  th rough  Mrs. R e i d ' s  p r o p e r t y .  

RECOPDENDATION //2 : 

That  t h e  M i n i s t r y  o f  T r a n s p o r t a t i o n  and Highways s e e k  a 
d e c l a r a t i o n  from t h e  Supreme Cour t  of B r i t i s h  Columbia f o r  t h e  
purpose  of  d e t e r m i n i n g  whether  o r  n o t  t h e r e  i s  a  p u b l i c  
r ight-of-way hav ing  a  wid th  o f  s i x t y - s i x  f e e t  through Mrs. R e i d ' s  
p r o p e r t y  p u r s u a n t  t o  t h e  G a z e t t e  N o t i c e  of 1911,  and f o r  t h e  
purpose  of  d e t e r m i n i n g  whe ther  o r  n o t  t h e  G a z e t t e  N o t i c e  o f  1 9 1 1  
i s  v a l i d  today .  

( a )  Tha t  t h e  M i n i s t r y  o f  T r a n s p o r t a t i o n  and Highways s e e k  t o  
i d e n t i f y  a l l  r ight-of-ways o v e r  which p u b l i c  ownership h a s  been 
a s s e r t e d  on t h e  b a s i s  o f  t h e  G a z e t t e  N o t i c e  of  1911  and where 
compensat ion h a s  no t  been p a i d  b u t  i s  a u t h o r i z e d  t o  be  p a i d  under  
t h e  r e l e v a n t  l e g i s l a t i o n ,  t h e  M i n i s t r y  of  T r a n s p o r t a t i o n  and 
Highways s e e k  t o  l o c a t e  t h e  owner of  t h e  p r o p e r t y  a t  t h e  t ime  
p u b l i c  ownership  was a s s e r t e d  and pay compensat ion t o  t h a t  pe rson .  

( b )  That t h e  M i n i s t r y  of  T r a n s p o r t a t i o n  and Highways p r o v i d e  me 
w i t h  a  l i s t  of  p r o p e r t i e s  i d e n t i f i e d  p u r s u a n t  t o  Recommendation 
# 3 ( a ) ,  t h e  owners of  t h e  p r o p e r t i e s  a t  t h e  t i m e  p u b l i c  ownership  
was a s s e r t e d ,  and t h e  amount of compensat ion p a i d ,  i f  a n y ,  t o  t h e  
owners. 

T h a t ,  i f  t h e  Cour t  d e t e r m i n e s  t h a t  t h e  G a z e t t e  N o t i c e  of  1911  was 
and i s  i n e f f e c t i v e  and u n a u t h o r i z e d  by s t a t u t e ,  t h a t  t h e  M i n i s t r y  
of  T r a n s p o r t a t i o n  and Highways c e a s e  i t s  p r a c t i c e  of  a s s e r t i n g  
ownership  of p r o p e r t i e s  on t h a t  b a s i s .  



P u r s u a n t  t o  s e c t i o n  23 o f  t h e  Ombudsman A c t ,  I would r e q u e s t  t h a t  you  
i n f o r m  me w i t h i n  t h r e e  weeks  o f  t h e  d a t e  o f  t h i s  l e t t e r  o f  t h e  s t e ~ s  w h i c h  
h a v e  b e e n  t a k e n  o r  a r e  p r o p o s e d  t o  b e  t a k e n  t o  g i v e  e f f e c t  t o  e a c h  o f  
t h e s e  r ecommenda t ions .  I f  n o  s t e p s  h a v e  b e e n  t a k e n  o r  a r e  p r o p o s e d  t o  be  
t a k e n ,  I would r e q u e s t  t o  b e  i n f o r m e d  o f  t h e  r e a s o n s  f o r  n o t  f o l l o w i n g  
e a c h  o f  t h e  r ecommenda t ions  w i t h i n  t h e  same t i m e  p e r i o d .  

Thank you f o r  y o u r  c o o p e r a t i o n  a n d  a s s i s t a n c e .  

Your s  s i n c e r e l y ,  

, Ombudsman 



Province of 5 British Columbia - 

Ministry of 
Transportation 
and Highways - 

940 Blanshard Street 
Victoria 
British Columbia 
V8W 3E6 
Phone: 387-3280 

YOUR FILE: .................. ...... .......... 

OUR FILE ...1~.-@-?2 

January 29, 1982 

Dr. Karl A. Friedmann 
Ombudsman 
8 Bastion Square 
Victoria, British Columbia 
V8W 1H9 

Dear Dr. Friedmann: 

Re: Mrs. Vera Reid, Pemberton 

Further to my letter of the 8th instant our solicitors 
have reviewed your recommendations, and considerable discussion has 
taken place between the solicitors and members of your staff. As a 
result of these deliberations, I am now in a position to reply to your 
recommendations as follows:- 

Recommendation #1 

- Until such time as a court rules upon the validity of 
the 1911 Gazette notice, no point is served in varying 
the Gazette notice published in relation to Mrs. Reid's 
property. 

Recommendation #2 

- It is recommended that Mrs. Reid and not the Ministry 
of Transportation and Highways seek a declaration as 
to validity of the 66 foot right-of-way. In the event 
that the court determines the 1911 Gazette notice to 
be invalid, then it would be agreed that your recom- 
mendation #4 is appropriate and we would no longer 
rely upon the 1911 Gazette notice in acquiring further 
right-of-way. 



Dr. Karl A. Friedmann 
Ombudsman 

January 29, 1982 

Recommendation # 3  

- Even the event of Mrs. Reid obtaining a declaration from 
the court, there does not appear to be any obligation in 
law for this ministry to undertake the identification of 
rights-of-way as recommended. Such an undertaking would 
be prohibitive in terms of manpower resources available 
to this ministry. 

I trust that the above confirms our position with respect 
to this matter and will satisfy the requirements of Section 23 of the 
Ombudsman Act. 

Yours very truly, 

Assistarrt(~e~ut~ Minister 



Province of British ~ o l u m b i a  

2 - = r  
I* . b 

8 Eashon Square 
Victoria 
Brll~sh Columbia 
V8W 1 H9 
Telephone, (604) 387-5855 
Zen~th 2221 

Your F i l e :  11-01-32 
Our F i l e :  8 1  1448 

F e b r u a r y  9 ,  1982 

M r .  A .  E .  Rhodes 
L- A s s i s t a n t  Deputy  M i n i s t e r  

A d m i n i s t r a t i o n  
M i n i s t r y  of  T r a n s p o r t a t i o n  & Highways 

- 5 t h  F l o o r  - 9 4 0  B l a n s h a r d  S t r e e t  
V i c t o r i a ,  B.C. 
V8V 1x4 

- 
Dear  Mr. Rhodes:  

Re: Mrs. Vera  Re id  
Pernbcrton,  .- B.  C. 

I Tllank you f o r  y o u r  l e t t e r  o f  J a n u a r y  29 ,  1982 i n  wh ich  you d e c l i n e d  t o  
- implement any  of  t h e  f o u r  recommendat ions  I had made r e s p e c t i n g  Mrs. 

R e i d ' s  c o m p l a i n t  i n  my l e t t e r  t o  you of J a n u a r y  8 ,  1982.  

- You w i l l  a p p r e c i a t e  t h a t  a t  t h e  t i m e  o f  f o r m u l a t i n g  t h e s e  r e c o m ~ e n d a t i o n s  
I was u n d e r  t h e  m i s a p p r e h c n s j o n  t h a t  t h e  r igh t -o f -way  e x p r o p r i a t e d  by y o u r  
M i n i s t r y  on December 3 ,  1981 ,  i s  a  c o m p l e t e l y  s e p e r a t e  r i gh t -o f -way  t h a n  
t h a t  which  t h e  M i n i s t r y  had  a s s e r t e d  o w n e r s h i p  of  p u r s u a n t  t o  t h e  G a z e t t e  

L N o t i c e  of  1911.  I u n d e r s t a n d  t h a t  you a p p e a r e d  a l s o  t o  be  u n d e r  t h e  same 
misappre l i ens ion  a t  some t i m e ,  as  M r .  Cooper t e l l s  me t h a t  when h e  s p o k e  
w i t h  you on  t h e  d a y  o f  t h e  e x p r o p r i a t i o n ,  you e x p r e s s e d  t h e  v i e w  t h a t  t h e  

i 
,,-' ..-. -: , s t r y  !;as n o t  r e a l l y  e x p r o p r i a t i n g  a n y  p r o p e r t y  f r o m  Mrs. R e i d  b u t  

r a t h e r  c o n f i r m i n g  i t s  o w n e r s h i p  of t h e  p u b l i c  r i gh t -o f -way  a l l e g e d  t o  h a v e  
been  e x p r o p r i a t e d  by  t h e  G a z e t t e  N o t i c e  o f  1911.  

L, 

Given  t h a t  y o u r  M i n i s t r y  a p p e a r s  t o  h a v e  a c t e d  on  m i s t a k e n  f a c t s  i n  
e x p r o p r i a t i n g  a n  e n t i r e l y  d i f f e r e n t  r ight - -of -way t h r o u g h  Plrs. R e i d ' s  
p r o p e r t y ,  and  g i v e n  t h a t  I r e m a i n  o f  t h e  b e l i e f  t h a t  t h i s  e x p r o p r i a t i o n  

i was done  f o r  i m p r o p e r  p u r p o s e s ,  I now w i s h  t o  mod i fy  my Recommendation 81 
t o  s t a t e  a s  f o l l o w s :  

L RECOPNENDATION # l  

T h a t  t h e  ) i i n i s t r y  of  T r a n s p o r t a t i o n  and Highways i m m e d i a t e l y  
c l o s e ,  u n d e r  t h e  a u t h o r i t y  o f  s .  9  o f  t h e  Highway A c t ,  t h e  p u b l i c  
r i gh t -o f -way  c r e a t e d  by t h e  n o t i c e  i n  t h e  B r i t i s h  Columbia  
G a z e t t e  d a t e d  December 3 ,  1982 ,  and  t h a t  t h e  p r o p e r t y  b e  
t r a n s f e r r e d  b a c k  t o  Nrs. Reid .  



I have n o t  m o d i f i e d  my Recommendations # 2 ,  # 3 ,  o r  # 4 .  
b 

Tn l i g h t  of  t h e  f a c t  t h a t  i t  i s  now my i n t e n t i o n  t o  make a  r e p o r t  on t h i s  
m a t t e r  t o  t h e  L i e u t e n a n t  Governor i n  C o u n c i l ,  u n l e s s  your  M i n i s t r y  s e e s  
f i t  t o  a c c e p t  my recommendations on t h i s  m a t t e r ,  I would a l s o  recornmend 
t h e  f o l l o w i n g ,  which I have  l a b e l l e d  f o r  p u r p o s e s  of c l a r i t y  a s  my f i f t h  
r e c o ~ - ? n d a t i o n :  

T h a t  t h e  M i n i s t r y  of T r a n s p o r t a t i o n  and Highways u n d e r t a k e  t o  
e n s u r e  t h a t  no f u r t h e r  c o n s t r u c t i o n  o r  a s s o c i a t e d  work t a k e  p l a c e  
on e i t h e r  t h e  r ight-of-way e x p r o p r i a t e d  on by t h e  G a z e t t e  n o t i c e  
d a t e d  December 3 ,  1981,  o r  on t h e  r ight-of- -way th rough  Yrs. 
R e i d ' s  p r o p e r t y  a l l e g e d l y  e x p r o p r i a t e d  by t h e  G a z e t t e  N o t i c e  of 
1911.  

You w i l l  a p p r e c i a t e  t h a t  because  i t  i s  my b e l i e f  t h a t  y o u r  M i n i s t r y  h a s  
a c t e d  on a  m i s t a k e  of  l aw,  and h a s  a c t e d  f o r  improper  p u r p o s e s ,  I am 
concerned  t h a t  i r r e p a r a b l e  damage i s  n o t  caused on e i t h e r  of  t h c s e  
r igh t s -o f -way  u n t i l  s u c h  t ime  a s  I have exhaus ted  my o p t i o n s  under  t h e  
Ombudsman Act . 
P u r s u a n t  t o  s e c t i o n  23 o f  t h e  Ombudsman Act ,  I would r e q u e s t  t h a t  you - 
in fo rm me w i t h i n  t e n  d a y s  of  t h e  d a t e  of t h i s  l c t t e r  of  t h e  s t e p s  ~ h i c h  
have b ~ e n  t a k e n  o r  a r e  proposed t o  be t a k e n  t o  g i v e  e f f e c t  t o  ~ < 3 c h  of 
t h e s e  recommendations,  I f  no b t e p s  have been t a k e n  o r  a r e  proposed t o  be 
t a k e n ,  I would r e q u e s t  t o  be  informed of t h e  r e a s o n s  f o r  n o t  f o l l o w i n g  
e a c h  of  t h e  recomnc-ndations w i t h i n  t h e  same t i m e  p e r i o d .  

Thank you f o r  y o u r  c o o p e r a t i o n  and a s s i s t a n c e .  

Yours s i n c e r e l y ,  

@1/7* K a r l  A .  Friedmann 

/ Ombudsman 



OMEiUDShlAN ~ l o n  Square 
V~ctor~a 
B r h h  Columbia 
V8W 1H9 
Telephone (604) 387-5855 
Zenlth 2221 

F e b r u a r y  15, 1981 

M r .  A .  E.  Rhodes 
A s s i s t a n t  Deputy M i n i s t e r  
A d m i n i s t r a t i o n  
M i n i s t r y  o f  T r a n s p o r t a t i o n  & Highways 
5 t h  F l o o r  - 940 B l a n s h a r d  S t r e e t  
V i c t o r i a ,  B.C. 
vav 1x4 

Dear M r .  Rhodes: 

R e :  Mrs. Vera  R e i d  
Pember ton ,  B .  C.  

You may r e c a l l  t h a t  i n  my l e t t e r  t o  you o f  F e b r u a r y  9 ,  1982,  I s t a t e d  i n  
t h e  s e c o n d  p a r a g r a p h  o f  t h a t  l e t t e r  a s  f o l l o w s :  

You w i l l  a p p r e c i a t e  t h a t  a t  t h e  t i m e  o f  f o r m u l a t i n g  t h e s e  
recommendat ions  I was u n d e r  t h e  m i s a p p r e h e n s i o n  t h a t  t h e  
r igh t -o f -way  e x p r o p r i a t e d  by y o u r  M i n i s t r y  o n  December 3 ,  1981 ,  
i s  a  c o m p l e t e l y  s e p e r a t e  r i gh t -o f -way  t h a n  t h a t  which t h e  
M i n i s t r y  h a d  a s s e r t e d  o w n e r s h i p  o f  p u r s u a n t  t o  t h e  G a z e t t e  R o t i c e  
o f  1911.  

T h a t  s e n t e n c e  was i n  e r r o r ,  a s  I am s u r e  you a p p r e c i a t e d .  F o r  t h e  r e c o r d ,  
however ,  I would l i k e  t o  c o r r e c t  i t .  T h a t  p a r t  o f  t h e  l e t t e r  s h o u l d  r e a d  
a s  f o l l o w s  ( I  have  u n d e r l i n e d  t h e  amended p a r t ) :  

You w i l l  a p p r e c i a t e  t h a t  a t  t h e  t i n e  o f  f o r m u l a t i n g  t h e s e  
recommendat ions  I was u n d e r  t h e  m i s a p p r e h e n s i o n  t h a t  t h e  
r igh t -o f -way  e x p r o p r i a t e d  by  y o u r  M i n i s t r y  o n  December 3 ,  1981 ,  - - - 

i s  t h e  same r igh t -o f -way  a s  t h a t  which t h e  M i n i s t r y  had  a s s e r t e d  
o h n e r s h i p  o f  p u r s u a n t  t o  t h e  G a z e t t e  N o t i c e  o f  1911.  

I a p o l o g i z e  f o r  a n y  i n c o n v e n i e n c e  t h i s  e r r o r  may h a v e  caused  y o u ,  and  I 
l o o k  f o r w a r d  t o  r e c e i v i n g  y o u r  r e p l y  t o  t h a t  l e t t e r  i n  t h e  n e a r  f u t u r e .  

Yours  s i n c e r e l y ,  

/ K a r l  A .  Friedmann 
Ombudsman 



Province of 
British Columbia 

- 
OFFICE OF THE 
DEPUTY MINISTER 

Ministry of 
Transportation 
and Highways 

940 Blanshard Street 
Victoria 
British Columbia 
V8W 3E6 
Phone: 387-3280 

February 15 th ,  1982. 

D r .  K a r l  A. Friedmann, 
Ombudsman, 
8  Bas t ion  Square,  
V i c t o r i a ,  B. C. 
V8W 1H9 

Dear D r .  Friedmann: 

Re:  M r s .  Vera Reid, Pemberton 

Thank you f o r  your le t ter  of February 9 th ,  1982, r e s p e c t i n g  
Mrs. Reid 's  complaint.  I have aga in  reviewed t h i s  Min i s t ry ' s  posi-  
t i o n  wi th  ou r  s o l i c i t o r s .  

I confirm our  p o s i t i o n  t h a t  a t  t h i s  p o i n t  i n  t i m e ,  two e s t a -  
b l i s h e d  rights-of-way over  D i s t r i c t  Lot 1543, L i l l o o e t  D i s t r i c t ,  e x i s t .  
Consequently, your modif ied Recommendation ill is unacceptable  a s  w e  p l an  
t o  cont inue w i th  t h e  upgrading o f  one of t h e  rizhts-of-way t o  a l low 
2.ccess t o  t h e  subd iv i s ion  and lands  beyond. We a r e  advised  by Mrs. Reid 
t h a t  t h e  right-of-way e s t a b l i s h e d  by Gazet te  on December 3rd ,  1981, is 
p r e f e r a b l e  t o  t h a t  p r ev ious ly  e s t a b l i s h e d  i n  1911. 

I n  view of t h e  foregoing,  your new Recornendation il5 is a l s o  
unacceptable .  Add i t i ona l ly ,  any de lay  i n  cons t ruc t ion  o r  a s s o c i a t e d  
work w i l l  r e s u l t  i n  i nc reased  c o s t s .  

I n  l i g h t  of t h e  f a c t  t h a t  M r s .  Reid has  i n d i c a t e d  t h a t  she  
does n o t  wish cons t ruc t ion  t o  take  p l a c e  on t h e  right-of-way e s t a b l i s h e d  
i n  1911, w e  a r e  prepared  t o  o f f e r  f a i r  and reasonable  compensation t o  
Mrs. Reid f o r  t h e  p rope r ty  covered by t h e  Gaze t te  Notice of December 3 rd ,  
1981. I n  t h i s  regard,  we a r e  anxious t o  r e - e s t a b l i s h  c o n t a c t  w i th  Mrs. 
Reid. However, M r s .  Reid has  informed us t h a t  s h e  w i l l  n o t  n e g o t i a t e  
any form of  s e t t l emen t  a s  she  is tak ing  d i r e c t i o n  from M r .  Cooper of  
your o f f i c e .  

We would be p leased  t o  meet w i t h  you and/or  M r .  Cooper t o  
d i s cus s  a  s o l u t i o n  o therwise ,  w e  may be  compelled t o  proceed w i t h  t h e  



D r .  Ka r l  A. Friedmann February 1 5 t h ,  1982. 

improvement of t h e  right-of-way e s t a b l i s h e d  i n  1911, which we under- 
s t and  i s  n o t  t h e  wish of M r s .  Reid. 

W e  look forward t o  a s a t i s f a c t o r y  r e s o l u t i o n  of  t h i s  ma t t e r .  

Yours very t r u l y ,  

Asst .  ~ e p u t ~  Min i s t e r .  



Province of Ministry of Parliament Buildings Minister's phone: 
British Columbia Transportation Victoria 387-3180 or 387-3181 

and Highways British Columbia Executive Assistants: 
i ... V8V 1 X4 387-6046 or 387-6709 

OFFICE OF THE MINISTER 

F i l e  No. 11-01-32 

A p r i l  22nd, 1982. 

D r .  Ka r l  A. Friedmann, 
Ombudsman , 
8 Bas t ion  Square, 
V i c t o r i a ,  B. C. 
V8W 1H9 

Dear D r .  Friedmann: 

Re: Mrs. Vera Reid, Pemberton 
Your F i l e  No. 81-1448 

I have been asked t o  r e p l y  t o  your r e p o r t  on t h e  above mat te r  a s  sub- 
mi t t ed  t o  t h e  Lieutenant  Governor i n  Council  w i th  your covering l e t t e r  
of March l o t h ,  1982, addressed t o  t he  Premier of t h e  Province. 

Contrary t o  t h e  conclusion drawn by you, t h i s  Minis t ry  does n o t  t a k e  
the  p o s i t i o n  t h a t  t h e r e  has  been provided "two p a r a l l e l  p u b l i c  r i g h t s -  
of-way through M r s .  Re id ' s  property".  The only  en t i t l emen t  claimed by 
t h e  Minis t ry  comes wi th in  t h e  s t a t u t o r y  a u t h o r i t y  gran ted  t o  me under 
Sec t ion  6 of t h e  Highway Act. No en t i t l emen t  is advanced under e i t h e r  
t h e  p rov i s ions  of Sec t ion  4 of t h e  Act o r  the 1911 Gazet te  Notice 
r e f e r r e d  t o  by you. 

With r e f e rence  t o  t h e  Sec t ion  6 proceeding,  your sugges t ion  t h a t  my 
a c t i o n s  were taken f o r  an improper purpose is c a t e g o r i c a l l y  denied. 
The con ten t  and s p i r i t  of t h a t  s t a t u t o r y  p rov i s ion  have been t o t a l l y  
adhered to .  While I s e e  no r e fe rence  whatever w i th in  t h e  s t a t u t e  t o  
your suggested t e s t  of p u b l i c  i n t e r e s t ,  I can a s s u r e  you t h a t  such a 
cons ide ra t ion ,  a long wi th  a l l  o t h e r  r e l even t  f a c t o r s ,  rece ived  my f u l l  
a t t e n t i o n  as I met t h e  r e s p o n s i b i l i t y  r e s t i n g  wi th  me under t h e  ind i -  
c a t e d  s e c t i o n  of t h e  s t a t u t e .  

I o f f e r  two f u r t h e r  comments t h a t  you may f i n d  he lp fu l .  F i r s t l y ,  I a m  - 
hopeful  t h a t  a l l  unresolved ma t t e r s  between t h i s  Minis t ry  and M r s .  Reid, 
inc luding  t h a t  of  compensation, can soon be resolved.  To t h a t  end, my 
o f f i c i a l s  wrote  t o  M r s .  Reid on A p r i l  7th.  Secondly, should you wish - 
any f u r t h e r  explana t ion  o r  expansion on t h e  l e g a l  p o i n t s  r a i s e d  by you 
and which I have endeavoured t o  answer i n  t h i s  communication, my 
o f f i c i a l s  a r e  a v a i l a b l e  t o  meet w i th  you a t  a time convenient  t o  a l l .  - 

~ l e i ' " 3 .  e r a s e r ,  
Mini$ t e r .  

/' 



n 
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F i l e  No. 8 1  1448 

May 11, 1982 

The Honourable Alex V .  F r a s e r  
M i n i s t e r  of T r a n s p o r t a t i o n  and Highways 
P r o v i n c e  of  B r i t i s h  Columbia 
P a r l i a m e n t  B u i l d i n g s  
V i c t o r i a ,  B .  C.  

Dear M r .  F r a s e r :  

Re: Mrs. Vera Re id ,  Pemberton 
Your F i l e  No. 11-01-32 * 

Thank you f o r  your  l e t t e r  of A p r i l  2 2 ,  1982,  i n  response  t o  my r e p o r t  t o  
t h e  L i e u t e n a n t  Governor i n  Counc i l  concern ing  Mrs. R e i d ' s  compla in t .  

I would a p p r e c i a t e  your  c l a r i f i c a t i o n  w i t h  r e s p e c t  t o  t h e  s t a t e m e n t s  made 
i n  t h e  second paragraph  of your  l e t t e r .  On February  15,  1982,  your  
A s s i s t a n t  Deputy M i n i s t e r ,  Mr. A.  E .  Rhodes, informed me a s  f o l l o w s :  

I conf i rm o u r  p o s i t i o n  t h a t  a t  t h i s  p o i n t  i n  t i m e ,  two 
e s t a b l i s h e d  rights-of-way o v e r  D i s t r i c t  Lot 1543, L i l l o o e t  
D i s t r i c t  [Mrs. R e i d ' s  p r o p e r t y ] ,  e x i s t .  

However you s t a t e  t h a t  I am i n  e r r o r  i n  conc lud ing  t h a t  t h e r e  a r e  two 
p a r a l l e l  p u b l i c  r ights-of-way th rough  Mrs. R e i d ' s  p r o p e r t y .  You go  on t o  
s a y  t h a t  

The o n l y  e n t i t l e m e n t  c la imed by t h e  M i n i s t r y  comes w i t h i n  t h e  
s t a t u t o r y  a u t h o r i t y  g r a n t e d  t o  me under  S e c t i o n  6 of t h e  Highway 
Act .  No e n t i t l e m e n t  i s  advanced under e i t h e r  t h e  p r o v i s i o n s  of - 
S e c t i o n  4 of  t h e  Act of t h e  1911  G a z e t t e  Not ice  r e f e r r e d  t o  by 
you. 



I must  s a y  t h a t  t h e s e  conments come a s  a s u r p r i s e .  You w i l l  r e c a l l  t h a t  
th roughout  t h e  F a l l  of 1981 ,  your  M i n i s t r y  a s s e r t e d  t h a t  t h e r e  was a  
p u b l i c  r ight-of-way th rough  Mrs. R e i d ' s  p r o p e r t y  which had been c r e a t e d  
under  t h e  a u t h o r i t y  of s e c t i o n  4 o f  t h e  Highway Act and t h e  1911  G a z e t t e  
N o t i c e .  On December 3 ,  1981 ,  a  second right-of-way was e x p r o p r i a t e d  under 
t h e  a u t h o r i t y  of s e c t i o n  6 of t h e  Highway A c t ,  and t h i s  i s  of  c o u r s e  what 
l e a  M r .  Rhodes,  and m y s e l f ,  t o  b e l i e v e  t h a t  y o u r  b l i n i s t r y ' s  p o s i t i o n  was 
t h a t  t h e r e  were  two p u b l i c  r ights-of-way t h r o u g h  Mrs. R e i d ' s  p r o p e r t y .  

A s  you know, I had q u e s t i o n e d  t h e  v a l i d i t y  of t h e  G a z e t t e  Not ice  of 1911  
and had concluded t h a r  your  P i i n i s t r y ' s  c l a i m  t o  t h e  f i r s t  r ight-of-way on - 
t h e  b a s i s  of t h e  G a z e t t e  N o t i c e  of 1 9 1 1  was based upon a  m i s t a k e  of law. 
Does your  comment t h a t  "no e n t i t l e m e n t  i s  c la imed  under  . . . t h e  1911 
G a z e t t e  N o t i c e "  mean r h a t  y o u r  M i n i s r r y  i s  now i n  agreement t h a t  t h e  - 
G a z e t t e  N o t i c e  i s  i n v a l i d  and t h e r e f o r e  d i d  n o t  r e s u l t  i n  t h e  c r e a t i o n  of 
a  r ight -of-way t l irough Mrs. R e i d ' s  p r o p e r t y ?  You w i l l  a p p r e c i a t e  t h a t  t h e  
q u e s t i o n  of whether  o r  n o t  y o u r  M i n i s t r y  was c o r r e c t  i n  a s s e r t i n g  t h a t  - 
s u c h  a  r ight-of-way e x i s t s ,  on  t h e  b a s i s  of t h e  1911  G a z e t t e  R o t i c e ,  i s  a  
q u e s t i o n  of law ~ n d  n o t  a  m a t t e r  of m i n i s t e r i a l  d i s c r e t i o n .  

I f  y o u r  M i n i s t r y  h a s  adop ted  t h e  v iew t h a t  t h e  1911  G a z e t t e  N o t i c e  i s  - 
i n v a l i d ,  a s  b e i n g  w i t h o u t  s t a t u t o r y  a u t h o r i t y ,  w i l l  my Recommendations #2 
and # 3 ,  p e r t a i n i n g  t o  your  M i n i s t r y ' s  u s e  of t h e  G a z e t t e  N o t i c e ,  b e  
implemented? - 
I am p l e a s e d  t o  h e a r  of your  hope t h a t  " a l l  u n r e s o l v e d  m a t t e r s  between 
t h i s  l l i n i s t r y  and I4rs. R e i d ,  i n c l u d i n g  t h a t  of compensa t ion ,  c a n  soon be 
r e s o l v e d . "  I s i n c e r e l y  t r u s t  t h a t  such  a  r e s o l u t i o n  w i l l  be found.  I 
s h o u l d  p o i n t  o u t ,  however, t h a t  Flrs. Reid  h a s  c o n s i s t e n t l y  e x p r e s s e d  t o  me 
t h a t  s h e  d o e s  n o t  want any p u b l i c  r ight-of-way t h r o u g h  h e r  p r o p e r t y .  My 
i n v e s r i g a t i o n ,  t h e r e f o r e ,  h a s  been t o  d e t e r m i n e  whether  your  M i n i s t r y  was 
c o r r e c t  i n  a s s e r t i n g  t h a t  t h e r e  a l r e a d y  e x i s t e d  a  p u b l i c  r ight-of-way 
t h r o u g h  h e r  p r o p e r t y ,  on t h e  b a s i s  of  t h e  1911  G a z e t t e  N o t i c e ,  and whether  
y o u r  M i n i s t r y  a c t e d  p r o p e r l y  i n  e x p r o p r i a t i n g  a  r ight-of-way th rough  h e r  
p r o p e r t y  on December 3 ,  1981.  A s  you know I conc luded  t h a t  your  M i n i s t r y  
had e r r e d  on b o t h  c o u n t s .  I t  i s  my b e l i e f  t h a t  your  M i n i s t r y  i m p r o p e r l y  
employed i t s  powers of e x p r o p r i a t i o n  i n  e x p r o p r i a t i n g  a  r ight-of-way from 
Mrs. Reid  which w i l l  b e n e f i t  o n l y  t h e  d e v e l o p e r  and s e r v e  no p u b l i c  
i n t e r e s t .  

A s  s e t  o u t  i n  my r e c o r m e n d a t i o n s ,  I b e l i e v e  t h a t  t h i s  i n j u s t i c e  c a n  o n l y  
be r e c t i f i e d  by your  M i n i s t r t y  g i v i n g  t h e  r ight-of-way back t o  Mrs. Reid 
and r e q u i r i n g  t h e  p r i v a t e  p a r t i e s  t o  s e t t l e  t h e  m a t t e r  between 
t h e m s e l v e s .  I a p p r e c i a t e  t h a t  t h i s  may r e s u l t  i n  a  c l a i m  f o r  compensat ion 



from Templar Hold ings  f o r  l o s s e s  r e s u l t i n g  from t h e i r  r e l i a n c e  on your  
M i n i s t r y ' s  a s s e r t i o n  t h a t  t h e r e  was a  p u b l i c  r ight-of-way th rough  Mrs. 
R e i d ' s  p r o p e r t y .  I do n o t  b e l i e v e ,  however, t h a t  t h e  consequences  of t h i s  
e r r o r  can  be avo ided  by f o r c i n g  M r s .  Reid (by way of e x p r o p r i a t i o n )  t o  
p r o v i d e  a  p u b l i c  a c c e s s  r o a d  t o  t h e  s u b d i v i s i o n  th rough  h e r  p r o p e r t y .  To 
u s e  a n  o l d  c l i c h e ,  two wrongs do n o t  make a  r i g h t .  

I n  view of t h e  f a c t  t h a t  I have  no power t o  c a u s e  you t o  change your  
d e c i s i o n  and t h e  f a c t  t h a t  c o n s t r u c t i o n  h a s  a l r e a d y  t a k e n  p l a c e  on t h e  
r ight-of-way,  M r s .  Reid  may d e c i d e  t o  c u t  h e r  l o s s e s  and a c c e p t  
compensat ion f o r  t h e  e x p r o p r i a t e d  right-of-way. I cannot  c o n c l u d e  t h a t  
t h i s  w i l l  r e s u l t  i n  a  j u s t  r e s o l u t i o n  of h e r  compla in t .  I t  i s  my view,  a s  
e x p r e s s e d  i n  my recommendations,  t h a t  Mrs. Reid w i l l  o n l y  r e c e i v e  f a i r  
t r e a t m e n t  i f  your  M i n i s t r y  c l o s e s  t h e  right-of-way e x p r o p r i a t e d  from h e r  
on December 3 ,  1981, and e i t h e r  d r o p s  i t s  c l a i m  t o  t h e  f i r s t  r ight-of-way 
on t h e  b a s i s  of t h e  1911  G a z e t t e  N o t i c e  o r  s e e k s  a  d e c l a r a t i o n  from t h e  
Supreme Court  t o  d e t e r m i n e  t h e  v a l i d i t y  of t h a t  c la im.  

I n  t h e  hope t h a t  your  M i n i s t r y  may y e t  a c c e p t  my recomuendat ions  and 
r e c t i f y  t h i s  c o m p l a i n t ,  I w i l l  h o l d  o f f  s u b m i t t i n g  a  Keport  on t h i s  m a t t e r  
t o  t h e  L e g i s l a t i v e  Assembly f o r  t h e  t ime be ing  i n  t h e  hope t h a t  a j u s t  
r e s o l u t i o n  may be found.  I n  t h e  meantime, I would a p p r e c i a t e  your  e a r l y  
c l a r i f i c a t i o n  of t h e  q u e s t i o n s  I have r a i s e d  e a r l i e r  i n  t h i s  l e t t e r .  I 
would be happy t o  meet w i t h  you t o  d i s c u s s  t h i s  m a t t e r  f u r t h e r ;  I am 
a v a i l a b l e  t o  a t t e n d  s u c h  a  mee t ing  a t  your convenience.  

I am s e n d i n g  a  copy of  t h i s  l e t t e r  t o  Mrs. Reid s o  t h a t  s h e  w i l l  know my 
c u r r e n t  p o s i t i o n  on t h i s  m a t t e r  a s  w e l l  a s  my f u t u r e  i n t e n t i o n s  a s  
o u t l i n e d  above.  

Yours s i n c e r e l y ,  

K a r l  A .  Friedmann L Ombudsman 

c c .  Mrs. Vera Reid 
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OFFICE OF THE MINISTER 

F i l e  No. 11-01-32 

May 3 1 s t ,  1982. 

D r .  Karl A. Friedmann, 
Ombudsman, 
8 Bas t i on  Square ,  
V i c t o r i a ,  B. C. 
V8W 1H9 

Dear D r .  Friedmann: 

Re:  M r s .  Vera Reid,  Pemberton. 
Your F i l e  No. 81-1448 

I acknowledge r e c e i p t  o f  your  l e t t e r  da t ed  May l l t h ,  1982 concern ing  
t h e  complaint  o f  M r s .  Vera Reid.  P l e a s e  be  adv i s ed  t h a t  a Gaze t t e  
No t i ce  d a t e d  May 1 3 t h ,  1982 ha s  r e c e n t l y  been f i l e d  and pub l i shed ,  
which Gaze t te  No t i ce  amends t h e  Not ice  d a t e d  December 3 rd ,  1981, con- 
c e r n i n g  t h e  right-of-way a c r o s s  t h e  p r o p e r t y  o f  M r s .  Reid. A copy of 
t h e  amending G a z e t t e  No t i ce  i s  a t t a c h e d  f o r  your  r e f e r ence .  

The amending Gaze t t e  No t i ce ,  d a t e d  May 1 3 t h ,  1982, e s t a b l i s h e s  a high- 
way a c r o s s  t h e  p r o p e r t y  o f  M r s .  Reid pu r suan t  t o  t h e  Highway Act ,  sec- 
t i o n  6 .  Compensation w i l l  be  pai.d f o r  t h e  l a n d  taken  i n  accordance  w i t h  
s e c t i o n  1 4  o f  t h e  A c t .  Pe rsonne l  o f  t h i s  M i n i s t r y ,  t o g e t h e r  w i t h  o u r  
s o l i c i t o r ,  met w i t h  Mrs. Reid and h e r  s o l i c i t o r s  p r i o r  t o  t h e  amended 
Gaze t t e  No t i ce  be ing  execu ted ,  i n  o r d e r  t o  d i s c u s s  w i t h  h e r  t h e  p r e c i s e  
l o c a t i o n  o f  t h e  road most f avou rab l e  t o  h e r ,  t o g e t h e r  w i th  t h e  amount 
o f  compensation t o  b e  pa id .  I n  t h e  e v e n t  t h a t  Mrs. Reid does n o t  a g r e e  
w i t h  t h e  amount o f  compensation o f f e r e d ,  t h e  amount of compensation may 
be  a p p r a i s e d  and awarded by a r b i t r a t i o n  i n  accordance  w i th  14(2)  o f  t h e  
Act.  

Although t h i s  Min i s t r y  ha s  a l t e r e d  i t s  p o s i t i o n  concern ing  t h e  r i g h t -  
of-way a c r o s s  t h e  p rope r ty  o f  M r s .  Reid, which change i n  p o s i t i o n  i s  
as a r e s u l t  o f  t h e  M i n i s t r y ' s  i n a b i l i t y  t o  a c c u r a t e l y  l o c a t e  t h e  pre-  
1911  t r a i l  on t h e  ground, t h e  M i n i s t r y  ha s  n o t  a l t e r e d  i t s  p o s i t i o n  
concerning t h e  a p p l i c a b i l i t y  and u se  g e n e r a l l y  o f  t h e  Gaze t t e  Not ice  
o f  1911. This  Min i s t r y  t h e r e f o r e  d e c l i n e s  t o  implement any of t h e  
recommendations con t a ined  i n  your  l e t t e r  t o  M r .  A. E. Rhodes, d a t e d  
January 8 t h ,  1982. The Min i s t r y  f u r t h e r  d e c l i n e s  t o  implement t h e  
recommendations con t a ined  i n  your  l e t t e r  t o  M r .  A. E. Rhodes o f  
February 9 t h ,  1982, and hereby a d v i s e s  you t h a t  c o n s t r u c t i o n  of  t h e  
road is be ing  commenced a t  t h i s  t ime. 

Alex $. ' ~ rase r ,  
M i n i s t e r  . 




