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FROM THE OMBUDSPERSON

his investigation and the resulting report and recommendations focus

on a statute-based administrative process that is still regularly used in
British Columbia to declare adults incapable of making their own financial and legal
decisions and to transfer the authority for making those decisions and control of
the adults’finances and property to the Public Guardian and Trustee. This statutory
“certificate of incapability” process is authorized in the Patients Property Act.
Today it remains an important component of the system of adult guardianship in
British Columbia.

The process has been recognized for a number of years as being outdated and
failing to meet the requirements of a fair and reasonable procedure. It has not
changed significantly in the past 50 years. It reflects not only an older approach to
the treatment of mental health issues but also a pre-Charter of Rights and Freedoms
approach to respecting the procedural rights of individuals.

In our report and through our recommendations we have looked at what needs

to be done to ensure that the current process is changed to acknowledge the
inherent autonomy of an adult and fully respect his or her rights in a process that
assesses whether that autonomy should be diminished or removed. We adopted this
approach because for some time we have been waiting for the Patients Property Act
to be replaced by newer and better legislation that has still not been proclaimed.
Many of the recommendations could be addressed by promptly bringing into force
some of the sections of the Adult Guardianship and Planning Statutes Amendment Act
that have been awaiting proclamation since 2007.

Adult guardianship is an important protective system in our province. One of

the enduring challenges that we face as a society is to recognize that individuals
acting with good will and good intentions in difficult circumstances cannot
replace statutory authorization or procedural fairness; they can only supplement
them. Implementing the changes recommended in this report will not only help
those adults and their families who face a certificate of incapability process, it will,
| believe, help all those who in good faith administer the process.

| am pleased that the majority of the recommendations in this report have

been accepted by the Public Guardian and Trustee, the health authorities, the
Ministry of Health and the Ministry of Justice. The implementation of these
recommendations by the Public Guardian and Trustee, the health authorities and
the Ministry of Health will result in practical improvements to the current process.
It is, however, the acceptance of 11 of the 14 recommendations for legislative
change made to the Ministry of Justice and its commitment to implementing
those changes by or before July 1, 2014 that allows me to be cautiously optimistic
that what has been a very long wait for a modern, procedurally fair adult
guardianship process may finally be coming towards an end. Our office will,

of course, supplement that cautious optimism with ongoing monitoring of the
implementation of the recommendations that have been accepted by all the
authorities.

Kim S. Carter
Ombudsperson
Province of British Columbia

FROM THE
OMBUDSPERSON
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EXECUTIVE SUMMARY

his investigation was initiated to examine the fairness of the process that

results in the Public Guardian and Trustee being appointed to manage the
financial affairs of adults for whom a certificate of incapability is issued by a health
authority because they are determined to be incapable of making their own
financial decisions. Concerns about the fairness of the process were raised with the
Ombudsperson during the Ombudsperson’s seniors’ care investigation.

The adult guardianship process, of which certificates of incapability are a part,
provides an important safety net for adults who become mentally incapable of
making decisions on their own and who have not taken steps to plan in advance
for another adult to act as their substitute decision-maker. It is what we as a society
have identified as a protective and supportive mechanism to ensure vulnerable
adults are not taken advantage of.

In British Columbia, adults can plan for a time when they might need help making
decisions. This can be done through an enduring power of attorney, a representation
agreement or an advance directive. Someone else, usually a family member, may
also apply to the court for the authority to make decisions on the adult’s behalf.
Unfortunately, not everyone can or does plan in advance, and not everyone has
someone willing to make decisions on their behalf. In these cases, the Public
Guardian and Trustee can be appointed to manage an adult’s financial affairs
either by an order of the Supreme Court of British Columbia or by a certificate

of incapability issued by a health authority. Both processes are governed by the
Patients Property Act and are intended to assist and protect vulnerable adults who
may be incapable and in need of support.

The certificate of incapability process provides a mechanism for adults to have a
committee appointed if they have not planned in advance or do not have anyone in
their life who is willing or able to act on their behalf.

The origins of the Patients Property Act are in the English Lunacy Act of 1890, which
became part of the law of British Columbia in 1897. The British Columbia Lunacy Act
was intended to provide for the care and committal of both the person and estate
(financial affairs) of “lunatics” The Lunacy Act was repealed in 1962 and replaced
with the Patients’ Estates Act. The Patients Property Act that is in force in 2013 isto a
large extent similar to the Patients’ Estates Act of 1962.

The model for mental health care has changed dramatically since 1962. The large,
centralized facilities that used to house the vast majority of mental health

patients have been largely abandoned in favour of regional community-based

care. Previously, certificates of incapability were mainly issued by the directors of
psychiatric institutions to allow for the management of the financial or legal affairs
of the institution’s patients. In these situations, the person who signed the certificate
was often the same person who was providing care to the patient. The provisions

of the Patients Property Act made sense in this context — directors needed a way to
manage the lives of the patients they were treating inside the institution outside the
institution, and the certificate allowed for this. As a consequence of the closure of
many of the beds in those types of psychiatric institutions, the use of certificates has
expanded beyond hospitals and mental health facilities over the past few decades to
those who live in residential care and to those who receive services and support in
the community, including in their own homes. Quite simply, the world has changed
but the certificate of incapability process has not.

EXECUTIVE SUMMARY
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There has been recognition of the need for change and effort to make this change
happen. The Patients Property Act has been the subject of significant law reform
efforts. The first major steps toward reform in British Columbia began more than

20 years ago in 1992. When law reform initiatives began in the early 1990s, one

of the objectives was to replace the outdated Patients Property Act with a modern
system for adult guardianship. Law reform was seen as necessary and long overdue,
and the Patients Property Act was identified as vulnerable to a challenge under

the Charter of Rights and Freedoms and as not providing adequate procedural
safeguards.

Since 1992, despite these law reform efforts, the government, though it has
enhanced the personal planning options available to British Columbians, has not
modernized adult guardianship legislation.

The Patients Property Act

The Patients Property Act establishes mechanisms to appoint a guardian
(a“committee”) to make decisions on behalf of the incapable adult. Under the Act,
there are two different kinds of committee: a committee of estate and a committee
of person. A “committee of estate” can make decisions on financial and legal matters.
A“committee of person”is authorized to make health care and other personal
decisions.

There are also two different processes for becoming a committee - a court process
and an administrative process. The Patients Property Act establishes that a person
can become a private or public committee of estate or committee of person by a
court order, following a hearing deeming the adult incapable of managing his or
her affairs. The Act also establishes that the director of a provincial mental health
facility or psychiatric unit can issue a certificate of incapability resulting in the
Public Guardian and Trustee (PGT) becoming the adult’s committee of estate.

Once appointed, a committee of estate has all the rights, privileges and powers
regarding the estate of the adult as the adult had previously, including handling
property, real estate and banking matters, entering into contracts, dealing with
lawsuits, filing income tax returns and applying for pension benefits. The committee
controls all of the adult’s money. The Patients Property Act requires the committee to
exercise its powers for the benefit of the adult and the adult’s family.

The procedure for ending a committee’s authority depends on how the committee
was created. If created by court order, the authority can be ended by applying to the
court to be declared no longer incapable. If created by a certificate of incapability,
the authority can be ended by the adult being declared capable through a
certificate issued by a director or by court order, and by being discharged from a
mental health facility or psychiatric unit. The court can also replace the PGT with

a private committee and the PGT can restore a pre-existing power of attorney

or appointed representative (both of which are suspended when a certificate of
incapability is issued).



Certificate Process

The decision to issue a certificate of incapability is a discretionary decision made

by directors of provincial mental health facilities or psychiatric units as defined

in the Mental Health Act and the people to whom they delegate that authority.
While the Patients Property Act establishes statutory procedures for court appointed
committees, there are no such procedures that must be followed to issue certificates
of incapability. In the absence of statutory or regulatory procedures, the Public
Guardian and Trustee (PGT), in consultation with other stakeholders, created
non-binding guidelines for those involved in the certificate process.' The guidelines
were created by the PGT to promote consistent procedures throughout

British Columbia.

Public Guardian and Trustee as Committee

When the Public Guardian and Trustee (PGT) is appointed as committee to manage
an adult’s affairs, the adult becomes its client even though the status is involuntary
on the part of the adult. The adult’s property is then held in trust by the PGT. The PGT
handles an adult’s financial affairs by managing the adult’s assets and the money
payable to him or her, and by paying the adult’s bills and expenses. When it feels it

is possible, the PGT will minimize its involvement in day-to-day decisions and allow
adults limited access to their bank accounts.

The PGT charges its clients for expenses incurred in administration of their estate.

Investigative Process

The public authorities involved in this investigation were the Ministry of Health, the
Ministry of Justice, the Public Guardian and Trustee of British Columbia, the Fraser
Health, Interior Health, Northern Health, Provincial Health Services, Vancouver
Coastal Health and Vancouver Island Health authorities.

Our investigation included a review of legislation and regulations, both in

British Columbia and across Canada, as well as meetings with the staff of each of
the public authorities involved. We obtained and reviewed extensive information
provided by each of the authorities involved in the investigation. In each of the
health authorities, Ombudsperson staff interviewed two directors who issue
certificates of incapability and two staff who conduct incapability assessments.?

In total, 22 health authority staff were interviewed. We also met with and obtained
input from advocacy organizations, practitioners and academics. Ombudsperson
staff randomly selected and reviewed 67 files provided by the Public Guardian and
Trustee and the health authorities where a certificate of incapability was issued in
2008 and in 2010.2

' Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 3 <http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_issuing_Cert_Incapability_Fall_2011_FINAL.pdf>.

2 We interviewed one director and one assessor from the Provincial Health Services Authority (PHSA),
as all certificates are issued by one director at the PHSA. The PHSA issues a relatively small number of
certificates.

3 In total Ombudsperson staff reviewed 67 files. Of these, 57 include 5 files for each regional health
authority from both 2008 and 2010 and 7 files from the Provincial Health Services Authority (the
total number of certificates issued by the PHSA in 2008 and 2010). The other 10 files reviewed were
files where the Public Guardian and Trustee was appointed committee of estate and the authority
ended for a reason other than the adult’s death.

EXECUTIVE SUMMARY

In a 10-year period,
between 2002 and 2011
inclusive, 4,077 certificates
of incapability were issued
in British Columbia
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The Office of the Ombudsperson considered the fairness and reasonableness of the
certificate of incapability process during each of the steps in the process. We also
considered the existing legal framework and whether it provides for a fair and
reasonable process.

Reports to the Public Guardian and Trustee

The first step in the certificate of incapability process is a report to the Public
Guardian and Trustee that an adult is being abused or neglected, or that there are
concerns about how the adult’s affairs are being managed. Reports may be made by
an adult’s family, friends, financial institution or others who interact with the adult;
however, the majority of reports come from staff in the health authorities.

When a report is received, the PGT Guidelines state that an investigation should
occur if there is a concern that the adult is in need of a substitute decision-maker or
if an existing substitute decision-maker needs to be replaced.

In 2011, the PGT received over 1,500 reports. In the past five years, it investigated
82 per cent of the reports it received. Forty-one per cent of those investigations
resulted in a certificate of incapability.

Notice of Investigation

Neither the Patients Property Act nor the Public Guardian and Trustee Act include

any requirements that an adult or his or her family members be notified of a PGT
investigation into the adult’s incapability. The PGT guidelines state that the PGT

will inform the adult of the investigation unless doing so will put the adult at risk.
The letter that the PGT sends to adults and family members says that it has received
a report about the management of the adult’s affairs and “will be assessing the
situation to determine whether you need the services of our office to help you with
the management of these affairs.” The letter does not include information about the
purpose, steps, potential outcome, costs and implications of the PGT's investigation.
This is inadequate when a finding of financial incapability will result in the PGT
assuming control of all the adult’s financial and legal decisions. | found that the
Public Guardian and Trustee does not provide adequate information to adults about
an investigation of the adult’s financial incapability.

(R1) Irecommended that the Public Guardian and Trustee provide written
notice to all adults who are the subject of an investigation, at the start of an
investigation, that includes:

the steps that will occur during the investigation,
the possible outcomes and their significance and

- an explanation that an adult can seek legal advice or assistance.

The Public Guardian and Trustee has accepted this recommendation.



Public Guardian and Trustee Investigation

An investigation by the Public Guardian and Trustee (PGT) determines whether the
PGT should pursue a certificate of incapability in order to become committee of
estate for an incapable adult.

When conducting an investigation where there is no substitute decision-maker

in place, the PGT inquires into the capability of the adult as well as the need for
protection, considering whether financial loss has already occurred or is likely to
occur.* For example, the PGT may look into whether or not bills are being paid and
whether appropriate expenditures are being made.

Protection of Assets in Urgent Cases

The Public Guardian and Trustee Act gives the PGT authority to take measures to
protect an adult’s income or assets, such as instructing a bank to freeze an adult’s
account when it believes an adult’s financial affairs, business or assets are in
immediate need of protection. Since the PGT does not have authority to manage an
adult’s financial affairs while these measures are in place, adults are left in financial
limbo until the instructions are withdrawn or until the PGT or another party obtains
authority to act for the adult.

Although the Public Guardian and Trustee Act states that any steps taken remain in
effect for seven days or a shorter period, the PGT reissues the instructions when
further authority, for example, a certificate of incapability, is being explored.

This means the financial limbo can last two to six months or longer. In the files we
reviewed, the instructions were kept in place for an average of 45 days.

To determine whether the PGT has authority to reissue instructions to protect the
assets of adults in urgent cases beyond the seven days, we considered the clear
wording of the legislation and the context within which the PGT operates. | found
that the Public Guardian and Trustee does not have the authority to extend the
period of seven days set out in section 19(3) of the Public Guardian and Trustee Act.

Even if the legislation was amended to extend the period or renewal options
authorizing protective measures, there are still difficulties with relying on protective

measures for the length of time that it may take to obtain a certificate of incapability.

While protective measures are in place, the adult may be restricted from accessing
his or her funds and the PGT can only direct funds to be used to protect or maintain
health and safety. Authorizing the PGT to act as committee or property guardian for
a temporary period would limit this impact.

Under Part 2 of the Adult Guardianship Act, which has not been brought into force,
the PGT would be able to apply for a court order appointing the PGT as a temporary
property guardian, if there is reason to believe the adult is incapable of making
decisions about his or her financial affairs and an order is urgently needed to protect
the adult’s financial affairs from damage or loss. This court approved temporary
guardianship would last for 90 days and allow the PGT to take most of the actions

it would be able to take as a regular property guardian. It is unfortunate that these
provisions, have not been brought into force. However, the resulting gap does not
authorize the extension of the limited powers of section 19(3) of the Public Guardian

4 Public Guardian and Trustee of British Columbia, “Investigations, Assessment and Investigation
Services,” policy, September 2011, 6302.

EXECUTIVE SUMMARY
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and Trustee Act. If the legislature had intended to provide the PGT ongoing authority
with such a profound impact on an adult’s financial affairs, it would have used clear
and explicit language.

(R2) | recommended that the Public Guardian and Trustee discontinue the
practice of extending the period of seven days set out in section 19(3) of
the Public Guardian and Trustee Act.

The Public Guardian and Trustee has indicated that it believes it does have statutory
authority to extend the seven-day period set out in section 19(3) and has not
accepted this recommendation.

(R3) I also recommended that the Ministry of Justice take steps to provide
the Public Guardian and Trustee with access to a court process to apply to
act as a temporary property guardian in urgent situations.

The Ministry of Justice has accepted this recommendation.

The Medical Assessment

The purpose of a medical assessment by a physician is to establish evidence for the
basis of pursuing a certificate of incapability. Surprisingly, the Patients Property Act
does not require that an assessment or opinion from a physician be obtained before
a certificate of incapability is issued, nor does it establish any standards for such an
assessment.

The PGT Guidelines recommend that the PGT arrange for a medical assessment,
referred to by the PGT as a “physician preliminary opinion of incapability,” as

part of its investigation. In the files we reviewed, we found that the PGT typically
arranged for a medical assessment. The Patients Property Act does not require that
the physician knows the adult and has examined the adult recently. The Act also
does not require physicians to follow practice guidelines or to complete a standard
assessment report form. On 4 per cent of the files we reviewed, the medical
assessment was conducted six months or more prior to the certificate of incapability
being issued. On 14 per cent of the files, the medical assessment was conducted
three to six months prior to the certificate. On 42 per cent of the files we reviewed,
the physician conducting the assessment had known the adult for less than six
months, including 9 per cent of files where the assessment was based on the
physician’s first meeting with the adult. Some files (12 per cent) did not indicate how
long the physician knew the adult before completing the assessment. | found that

a decision that an adult is incapable of managing his or her financial affairs is not
legally required to be based on an assessment conducted by a physician.

We found inconsistencies in the thoroughness of the medical assessment reports we
reviewed. There is no requirement for information to be provided to the adult before
the assessment about the assessment process. Without minimum standards for
medical assessments, there is a lack of certainty that a decision to issue a certificate
of incapability will be based on current, accurate information about the adult’s
medical condition or that adults will be treated consistently.

When we reviewed the files, it became clear that physicians who are assessing an
adult’s incapability have varying involvement with the adult prior to conducting the
assessment. This is concerning given the individual and the sometimes fluctuating
nature of financial and legal capability.



(R4) | recommended that the Ministry of Justice take steps to require that
all certificates of incapability are based on a current in-person assessment
conducted by a physician.

(R5) Ilalso recommended that the Ministry of Justice, in consultation with
the Ministry of Health, include in regulation standards for conducting
medical assessments as part of the certificate of incapability process.

The Ministry of Justice has accepted these recommendations.

Informing the Adult about the Medical Assessment

The medical assessment is used by the PGT to decide whether or not to pursue

a certificate of incapability. It is also one of the pieces of information that health
authority staff consider when deciding whether or not to issue a certificate of
incapability. As a matter of fairness, it is important that the adult is informed that
the PGT has requested a medical assessment and that the adult understands the
purpose of the assessment and its possible implications. It is also important that an
adult is notified in advance of the assessment because an adult can decide whether
or not to participate.

| found that when the Public Guardian and Trustee is investigating an adult’s
incapability, it does not routinely inform the adult

that it has requested a medical assessment

what the purpose of the medical assessment is
that the adult can refuse to be assessed

that the adult can have a support person present
how to obtain a copy of the medical assessment

how to challenge the medical assessment or to request a reassessment

Although the assessment is requested for the purpose of the PGT investigation,
the PGT leaves it to the physician to decide whether to and how to notify the adult
about the assessment and what information to provide.

(R6) | recommended that when the Public Guardian and Trustee is
investigating an adult’s incapability, it inform the adult in writing that it has
requested a medical assessment of the adult’s incapability and

the purpose of the medical assessment

that the adult can refuse to be assessed

that the adult can have a support person present

how the adult can obtain a copy of the medical assessment, and

how the adult can challenge the medical assessment or request a
reassessment

The Public Guardian and Trustee has accepted this recommendation.

EXECUTIVE SUMMARY
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How the Medical Assessment Is Paid For

The PGT Guidelines state that if the PGT requests a medical assessment as part of

its investigation, it will “coordinate” payment for the medical assessment and later
recover the cost of the assessment from the adult if the PGT is appointed committee
of the adult’s estate.” The cost of the assessment usually ranges from $50 to $400
and, on rare occasions, may cost over $1,000.6

The PGT does not inform the adult that the adult might be responsible for the cost
of the medical assessment and it does not recover the cost of the assessment if the
investigation does not result in a certificate of incapability, which occurs in nearly
two thirds of its investigations.’

We considered the fairness of charging adults for the cost of the medical assessment
if the PGT is appointed committee.® Although an adult is presumed to be capable

at the time the PGT requests the medical assessment, a fee is incurred for this
assessment which can be recovered at a later date without the adult being made
aware that he or she is incurring the fee and without the adult authorizing it. This is
inconsistent with the legal presumption of capability.

While the Public Guardian and Trustee can receive monies spent in conducting
investigations, | found that it was not fair and reasonable for the Public Guardian
and Trustee to recover the cost of a medical assessment conducted during an
investigation of an adult’s financial incapability from the adult’s estate after the
Public Guardian and Trustee is appointed committee of the estate.

(R7) Irecommended that the Public Guardian and Trustee seek authority
and support from the provincial government to cover the costs of the
medical assessment conducted during the investigation of financial
incapability and stop recovering the costs from the adult’s estate after it
becomes committee.

The Public Guardian and Trustee has accepted the first part of this recommendation
but not the second part.

Health Authority Investigation

The Public Guardian and Trustee (PGT) Guidelines describe the health authority
investigation as occurring after the PGT has completed its investigation; however,
sometimes the health authority is involved earlier. The Patients Property Act does not
set out a process to be followed by the health authorities in investigating an adult’s
incapability.

> Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 7 < http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_issuing_Cert_Incapability_Fall_2011_FINAL.pdf>.

British Columbia Medical Association guidelines recommend that doctors charge approximately
$300 to complete the medical assessment form. British Columbia Medical Association, Revised
Fees For Uninsured Services Effective April 1,2012, 2 < https://www.bcma.org/files/Uninsured_
Services1Apr2012.pdf>.

From 2007 to 2011, 41 per cent of the investigations conducted resulted in certificates of
incapability being issued.

We did not consider the fairness of the practice of charging investigation fees to adults generally
because PGT practice is to not charge an investigation fee for investigations of an adult’s financial
incapability.
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As a designated agency under the Adult Guardianship Act, a health authority may
receive reports directly from concerned families, friends and others about suspected
abuse and neglect, and investigate reports that an adult is abused or neglected.

In those cases, a health authority’s involvement may include providing the PGT with
collateral information, providing the medical assessment, reporting concerns to the
PGT about a substitute decision-maker, investigating abuse or neglect reports or

conducting a functional assessment in anticipation of a PGT request for a certificate.

A“functional assessment”is conducted or coordinated by the health authority

and is separate from the medical assessment referred to in the previous section.

A functional assessment involves examining the adult’s ability to make financial
decisions and carry out these decisions, as well as collecting other relevant information.

A decision to issue a certificate based solely on the medical assessment may reflect
the adult’s medical condition but not whether the adult is actually functioning
capably on his or her own, or with the supports available to him or her. Both the
medical and functional assessments play important roles in the process leading to
the issuing of a certificate of incapability.

On 10 of the files we reviewed (18 per cent), there was no record of the health
authority conducting a functional assessment. | found that the Patients Property Act
does not require that a certificate of incapability be based on a functional assessment.

(R8) I recommended that the Ministry of Justice take steps to require that
all certificates of incapability be based on both a medical and a functional
assessment.

The Ministry of Justice has accepted this recommendation.

Staff Who Conduct Functional Assessments

There is no legally binding standard establishing who can conduct functional
assessments, although we found that they are typically conducted by social workers,
nurses, occupational therapists, psychologists, psychiatrists or doctors.

Health authorities estimated that staff who conduct functional assessments

spend a small amount of their time performing this task compared to their other
duties. Given the limited amount of time spent conducting assessments and the
importance of the assessments, these staff should be properly trained and receive
training on an ongoing basis. However, many of the staff we spoke to who conduct
assessments said that they had not had training specific to functional assessments,
and health authorities confirmed that they do not provide this training. | found that
the health authorities do not consistently provide training to staff who conduct
functional assessments.

(R9) I recommended that the Ministry of Health, in consultation with
the health authorities, develop a provincial training program that must
be completed by health authority staff before conducting functional
assessments and ensure this training is provided on an ongoing basis.

The Ministry of Health has accepted this recommendation.
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Before Conducting an Assessment

The Patients Property Act is silent on the process for conducting functional
assessments, including whether an adult can have a support present during an
assessment, and whether an adult can refuse to participate in an assessment.

There are also no legislated requirements regarding notifying the adult of the
assessment or providing information about the assessment before it is conducted.
As a matter of fairness, an adult should be given timely notice of the process and the
nature of the resulting decision and its possible implications. | found that the health
authorities do not consistently provide adults with timely notice of and adequate
information about functional assessments.

(R10) | recommended that the health authorities ensure that adults receive
timely notice of and adequate information about functional assessments.
The information provided to adults should include

- the purpose of the assessment

- that the adult can refuse to participate in the assessment
- that the adult can have a support person present

+ how the adult can obtain a copy of the assessment and

« how the adult can challenge the assessment or request a reassessment.

In exceptional circumstances, when the health authorities have concluded
on reasonable grounds that providing notice would put an adult at risk,
notice is not required.

The health authorities have accepted this recommendation.

(R11) lalso recommended that the Ministry of Justice take steps to require
in regulation that adults be provided with timely notice of and adequate
information about functional assessments.

The Ministry of Justice has accepted this recommendation.

Assessment Process

The Patients Property Act does not include any requirements regarding functional
assessments. While the PGT Guidelines provide some direction, the guidelines are
not legally binding on health authorities. We were also told by some assessors that
they were uncertain as to how they should be conducting incapability assessments
and how they should be forming their opinions regarding incapability. In order

to ensure consistency, minimum legally binding assessment standards should be
established. | found that in the absence of legally binding minimum assessment
standards health authority staff who conduct functional assessments follow
different assessment practices resulting in inconsistent treatment for individual
adults.

(R12) | recommended that the Ministry of Justice, in consultation with
the Ministry of Health, include in regulation standards for conducting
functional assessments as part of the certificate of incapability process.

The Ministry of Justice has accepted this recommendation.



After Conducting the Assessment

The health authority assessment is a key piece of information that is used by
directors to decide whether a certificate of incapability will be issued. Given the
possible implication of the assessment, it is important that an adult be able to obtain
a copy of it. | found that the health authorities do not offer adults copies of their
functional assessments. Only one health authority said that it provides copies of the
assessment upon request.

(R13) Irecommended that the health authorities offer adults copies of their
functional assessments. If the adult wishes to receive a copy, any third-party
information should be removed from the copy provided to the adult.

The health authorities have accepted this recommendation.

(R14) | also recommended that the Ministry of Justice take steps to require
in regulation that adults are offered copies of their functional assessments.

The Ministry of Justice has accepted this recommendation.

Issuing a Certificate of Incapability

Certificates of incapability are issued by directors of provincial mental health
facilities or psychiatric units and their delegates. Issuing a certificate is a legal
decision that is usually based on medical and other information and evidence.

Health Authority Staff with Responsibility
for Issuing Certificates

Given the significant impact issuing a certificate of incapability has, it is reasonable
to expect that the person making this decision is well trained and sufficiently
prepared for the task. However, none of the health authorities provide standard
training to staff who issue certificates. | found that the Ministry of Health has not
developed a training program for health authority staff who issue certificates of
incapability.

Ensuring that training is required and provided is a province-wide responsibility, and
it needs to occur in all of the health authorities. The Ministry of Health is in the best
position to develop and implement this training.

(R15) | recommended that the Ministry of Health, in consultation with
the health authorities, develop a provincial training program that must
be completed by health authority staff before issuing certificates of
incapability and ensure this training is provided on an ongoing basis.

The Ministry of Health has accepted this recommendation.

How Health Authority Staff Decide to Issue a Certificate

The Patients Property Act defines a patient as a person who is incapable of managing
his or her affairs, but it does not define what it means for an adult to be incapable or
establish any criteria or test for this determination. Neither the Public Guardian and
Trustee (PGT) nor the health authorities have defined what incapable means.
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The PGT Guidelines include a Director’s Checklist for Issuing a Certificate of
Incapability Under the Patients Property Act to provide some guidance to directors
on what they should consider when issuing a certificate. Over half of the files we
reviewed did not include a completed checklist.

It is difficult for a director to make an effective and fair decision about whether a
person is incapable of managing his or her affairs when there are no clear criteria

for what incapable really means. Without a test or definition, the director must rely
on his or her own interpretation of what incapable means, and this can result in
inconsistency as to how the term “incapable”is applied, and ultimately whether

a certificate of incapability is issued. The result of not having clear criteria was
demonstrated by the wide-ranging responses we received from directors about how
they decide whether to issue a certificate of incapability. | found that the Patients
Property Act does not define financial incapability or establish a test for determining
when an adult is incapable of managing his or her finances.

(R16) | recommended that the Ministry of Justice take steps to establish a
legally binding definition of financial incapability and a test for determining
when an adult is incapable of managing his or her finances.

The Ministry of Justice has accepted this recommendation.

Notice of Intent to Issue a Certificate

A fundamental principle of administrative fairness is that a person has an
opportunity to be heard before a decision that may adversely affect him or her is
made. The Patients Property Act does not require a health authority to provide an
adult with notice that it is intending to issue a certificate of incapability. The Act also
does not require the health authority to provide the adult with an opportunity to
respond before the certificate is issued.

The Public Guardian and Trustee’s (PGT) Guidelines recommend that an adult and his
or her family should be provided with appropriate notice from the health authority
that the director intends to issue a certificate of incapability along with a summary
of assessment. The guidelines indicate that the adult and his or her family should
have 10 days to respond to the notice and provide any additional information to

the director, though they do not specify how this notice should be sent or when the
10-day response period should begin.

Despite what the guidelines recommend, we found that many adults and their
families did not receive notice before a certificate was issued or were not provided
with 10 days to respond. Sixty per cent of the files we reviewed did not include a
record that notice had been provided to the adult or a reason why no notice was
provided. On 23 per cent of the files we reviewed, the adult was provided notice but
given less than 10 days to respond. Eighty-two per cent of the files did not include

a record that notice was provided to a family member. On nine per cent of files, the
family member was provided less than 10 days to respond. This divergence between
the recommended practice and the actual practice speaks to the shortcomings of
having standards that are not mandatory or legally enforceable.

As mentioned above, the PGT Guidelines do not state how notice is to be provided.
The stated policy of most health authorities is to send the notice letter by regular
mail, and to provide 10 days from the date of the letter for the adult or family to
respond. By the time the letter is received, the amount of time to respond could be
much less than 10 days.
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| found that there are no legally binding standards that require health authorities to:
- notify adults and families of the intent to issue a certificate of incapability
- confirm that adults and families have received the notice

- ensure that there is sufficient time for adults and families to respond to the
notice

and health authority practices are inconsistent.

(R17) I recommended that when considering issuing a certificate of
incapability, health authorities:

- notify adults and families of the intent to issue a certificate of incapability
- confirm that adults and families have received the notice

- ensure that there is sufficient time for adults and families to respond to the
notice.

In exceptional circumstances, when the health authorities have concluded
on reasonable grounds that providing notice would put an adult at risk,
notice is not required.

The health authorities have accepted this recommendation.

(R18) I also recommended that the Ministry of Justice take steps to require
in regulation that health authorities:

- notify adults and families of the intent to issue a certificate of incapability
- confirm that adults and families have received the notice and

- ensure that there is sufficient time for adults and families to respond to the
notice.

The Ministry of Justice has accepted this recommendation.

Summary of Assessment

A fundamental principle of administrative fairness is that an adult should be provided
with adequate and appropriate reasons for decisions that may affect him or her.

The Patients Property Act does not require a health authority to explain its reasons to
an adult for deciding to issue a certificate of incapability. The Public Guardian and
Trustee (PGT) Guidelines recommend that health authorities provide a summary of
assessment to the adult and his or her family after the decision is made. Most of the
health authorities believe they subscribe to this practice. We found, however, in only
approximately 20 per cent of the files we reviewed that the summary of assessment
had been provided to the adult.

The summaries of assessment we reviewed typically contained basic information
such as the name of the adult and assessors, the date of assessments and the adult’s
diagnosis. Many of the summaries did not include enough information to explain
why the certificate would be (or had been) issued. It would be difficult for the adult
and his or her family member to challenge a certificate based on this information.

| found that the health authorities do not adequately or consistently explain their
reasons to the adult and his or her family for the decision to issue a certificate of
incapability.

No Longer
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(R19) Irecommended that the health authorities provide adults and families
with adequate reasons in writing for the decision to issue a certificate of
incapability.

The health authorities have accepted this recommendation.

(R20) | also recommended that the Ministry of Justice take steps to
require that health authorities provide the adult and his or her family
with adequate written reasons for the decision to issue a certificate of
incapability.

The Ministry of Justice has accepted this recommendation.

Notification of a Certificate of Incapability

The Public Guardian and Trustee (PGT) Guidelines recommend that a copy of the
certificate is to be provided to the adult. Despite this, most of the health authorities
acknowledged that they do not provide a copy of the certificate to the adult or to his
or her family. While the Fraser Health and Provincial Health Services Authority stated
they provided a copy to the adult, there was no evidence of this practice on the files
we reviewed for either health authority.

On 93 per cent of the files we reviewed, the health authorities did not inform the
adult that they had issued a certificate of incapability. The PGT informs the adult
that it is now responsible for assisting the adult with managing his or her financial
and legal affairs. | found that the health authorities decide whether to issue a
certificate of incapability, but they do not inform the adult and his or her family that
a certificate has been issued and do not provide a copy of the certificate to the adult
and his or her family once it has been issued.

(R21) I recommended that the health authorities inform adults and families
of the decision to issue a certificate of incapability and provide them with a
copy of the certificate.

The health authorities have accepted this recommendation.

(R22) | also recommended that the Ministry of Justice take steps to
require that the health authority making the decision to issue a certificate
of incapability is required to inform the adult and his or her family of its
decision, and provide them with a copy of the certificate.

The Ministry of Justice has accepted this recommendation.

The notice that the PGT provides to the adult states that the PGT “has been given
the legal responsibility to assist you with the management of your financial and
legal affairs.” It may be sent with a document that explains what it means when the
PGT is committee of estate. The letter, however, does not state that the PGT is now
the adult’'s committee of estate. | also found that the Public Guardian and Trustee
does not provide clear notification to the adult and his or her family that it has been
appointed committee of the adult’s estate.

(R23) | recommended that the Public Guardian and Trustee ensure that it
provides clear written notice to the adult and his or her family that it has
been appointed as committee of the adult’s estate and an explanation of
what that means.

The Public Guardian and Trustee has accepted this recommendation.



Reassessment and Appeal

A decision that an adult is incapable of managing his or her finances is a significant
decision that results in an adult losing the ability to manage his or her finances.
Given the significance of the decision and the rights that are at stake, there should
be a straightforward and accessible way to challenge it.

Information Provided to Adults

Though the decision to issue a certificate of incapability is made by a health
authority director, the health authorities do not inform the adult of the decision.
Only after it receives the certificate does the Public Guardian and Trustee (PGT) send
the adult a document that explains briefly how committeeship may be terminated.
The document does not describe the steps that an adult can take if he or she
disagrees with the decision to issue a certificate of incapability. The PGT informed us
that a person may also use its internal complaints process if he or she has a complaint.
However, | found that the Public Guardian and Trustee does not inform adults about its
internal complaint process when it becomes their committee of estate.

(R24) | recommended that the Public Guardian and Trustee inform adults
about its internal complaint process when it becomes their committee
of estate.

The Public Guardian and Trustee has accepted this recommendation.

Reassessment

The Patients Property Act states that a certificate of incapability can be reversed by a
court or through a certificate of capability. In both cases, a reassessment of the adult
may be required. Under the existing legislative framework, there is no provision that
guarantees that the adult has access to a reassessment. At present, reassessment is
at the discretion of the PGT and the health authorities. The PGT Guidelines suggest
conducting a reassessment of an adult on the adult’s request if six months have
passed since the adult’s assessment or reassessment, or if there is a change in his

or her circumstances. If the adult is not successful in convincing the PGT or health
authorities a new assessment is required, he or she may arrange for a reassessment
privately, but the cost may have to be covered by a source other than the adult as his
or her finances are controlled by the PGT.

Our interviews with health authority staff and our review of files where a reassessment
had occurred revealed confusion about the appropriate procedure for conducting

a reassessment. We also found that a clear process for determining when a
reassessment will be approved by the PGT and the health authorities has not been
established.

Having a clear process for reassessment to determine if guardianship is, or is still,
necessary is consistent with the goal of having the least restrictive and least intrusive
support in place. However, | found that the Patients Property Act does not require
that an adult have access to a reassessment.

(R25) | recommended that the Ministry of Justice take steps to require
that an adult has access to a reassessment on request before a certificate of
incapability is issued and within a reasonable time frame after a certificate
of incapability is issued.

The Ministry of Justice has not accepted this recommendation.

EXECUTIVE SUMMARY
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Appeal

The decision to issue a certificate of incapability results in a person losing control
of his or her ability to make decisions about financial and legal matters. This is an
important decision that affects an individual’s autonomy and liberty.

Currently, people who wish to challenge a certificate of incapability have the
following options available to them: seek a reassessment and a new decision from
a health authority, seek judicial review or apply to the courts for a declaration of
capability.

The Patients Property Act does not establish a mechanism that allows an adult to
appeal a decision of financial incapability. As a matter of fairness, there should be an
appropriate and accessible administrative appeal process for a decision that results
in a person losing his or her right to make financial and legal decisions. | found that
an adult who loses the ability to make his or her own financial and legal decisions
as a result of an administrative decision to issue a certificate of incapability does not
have access to an independent appeal of that decision.

Many administrative decisions in British Columbia are subject to an appeal or review
by an independent tribunal. The decision that a person should no longer manage
his or her financial and legal matters is certainly one significant enough to merit an
appeal process. In both Yukon and Ontario, a legal and financial incapability decision
can be appealed to an independent tribunal, which can confirm the original decision
or substitute its own decision to declare an adult capable.

(R26) | recommended that the Ministry of Justice take steps to establish an
appeal to a tribunal for an adult who wishes to dispute a decision that has
found him or her incapable of managing his or her financial and legal affairs.

The Ministry of Justice has not accepted this recommendation.

Hiring a Lawyer after a Certificate is Issued

A committee of estate is an adult’s litigation guardian, which means that the
committee is responsible for deciding on behalf of the adult when to initiate legal
action, when to retain legal counsel and how to instruct legal counsel. The Patients
Property Act states that a person other than the committee of the adult’s estate must
not initiate a lawsuit on behalf of an incapable adult and that a lawsuit against an
incapable adult must be brought against the adult’s committee. An incapable adult
can apply to court to appoint someone other than the PGT to act as the adult’s
litigation guardian.?

Although the PGT becomes the litigation guardian for adults when it is appointed
committee of an adult’s estate, the Ministry of Justice provided information
supporting the view that an adult has a right to retain and instruct counsel in
matters related to the determination of incapability.

An adult for whom a certificate of incapability has been issued should be informed
that he or she can still retain and instruct counsel to challenge a certificate. Without
being told otherwise, an adult may believe that hiring a lawyer to challenge a

®  Supreme Court Family Rules, B.C. Reg. 169/2009, s. 20-3(5), (11).



certificate of incapability in court is not an option available to him or her. | found
that the Public Guardian and Trustee has not consistently communicated to adults
that they have the right to retain counsel to challenge a certificate of incapability.

(R27) | recommended that when it becomes committee of estate, the
Public Guardian and Trustee inform adults in writing that they can retain
and instruct counsel to challenge a certificate of incapability.

The Public Guardian and Trustee has accepted this recommendation.

Duties of Committees and Committees
Appointed by the Court

Duties of Committees under the Patients Property Act

Under the Patients Property Act, the Public Guardian and Trustee has complete
authority to manage the adult’s financial and legal affairs or the Public Guardian and
Trustee has no authority at all.

Section 2(b) of the Adult Guardianship Act requires that the Act be administered
and interpreted according to the principle that all adults should receive the most
effective but the least restrictive and intrusive form of support, assistance or
protections when they are unable to care for themselves or their financial affairs.'
| found that the Patients Property Act does not require a committee of estate to
involve the adult in the management of his or her financial affairs.

By not requiring the guardian to involve the adult in the handling of his or her
affairs, it fails to recognize that the adult may be capable in some aspects of
managing his or her affairs. This does not promote the independence and autonomy
of the adult.

(R28) | recommended that the Ministry of Justice take steps to require a
committee to encourage the adult’s participation in the decision making
and management of the adult’s financial affairs.

The Ministry of Justice has accepted this recommendation.

Committees Appointed by the Court

The court process that leads to the appointment of a committee of estate has more
procedural safeguards than the administrative certificate process. Once the certificate
process has been properly revised to ensure appropriate procedural safeguards, we
would expect the Ministry of Justice, working in conjunction with the courts, will
ensure that the court process incorporates similar protective provisions.

10 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 2(b).
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Conclusion

The work done in developing the Adult Guardianship and Planning Statutes
Amendment Act, 2007 together with these recommendations support Canada’s
obligations under the UN Convention on the Rights of Persons with Disabilities; are
consistent with recommendations made by the Premier’s Council on Aging and
Seniors'Issues, and with adult guardianship laws in other Canadian jurisdictions.

This report has resulted in 21 findings and 28 recommendations. Seven
recommendations were made to the Public Guardian and Trustee (PGT) to

improve its practices and the PGT has accepted five of these in full and one in

part. Five recommendations were made to the health authorities to improve their
practices and the health authorities have accepted all five recommendations.

Two recommendations were made to the Ministry of Health regarding developing
provincial training programs for health authority staff who conduct assessments and
who issue certificates. The Ministry of Health has accepted both recommendations.

Fourteen recommendations were made to the Ministry of Justice on actions that
need to be taken to ensure that procedural safeguards are established in legislation
or regulation. The Ministry of Justice has accepted 11 of those 14 recommendations,
recommendations 4, 5,8, 11, 12, 14, 16, 18, 20, 22 and 28 and has committed

to implementing those recommendations by or before July 1, 2014. It has also
accepted recommendation 3 and pending full implementation is looking at an
interim measure that would move towards this goal. While the Ministry of Justice
has not accepted recommendations 25 and 26 it has agreed to review those
recommendations and report publicly on the results within 18 months.



BACKGROUND

hroughout their lives, adults make decisions ranging from everyday choices to

important life decisions. These may range from decisions about family, school,
housing, recreation, travel and work to those concerning finances, health care and
personal care.

Adults are presumed to be capable of making decisions until the contrary is
demonstrated. Mental capability refers to an adult’s ability to make decisions and
is decision-specific, meaning that a person might be capable of making some
decisions but not others.

Declining health, illness, accidents or the aging process can, however, make it
difficult for some adults to make decisions. This can affect their ability to care for
themselves or to access support, and may make them vulnerable to abuse, neglect
or self-neglect.

In British Columbia, adults can plan for a time when they might need help making
decisions or to have someone else make decisions on their behalf. For example, an
adult may appoint another person to make decisions on his or her behalf if help

is needed in the future. This can be done through an enduring power of attorney

or a representation agreement. Through an advance directive, an adult can also
provide instructions that specify the type of health care and treatment the adult
wants to receive or not receive if he or she later becomes incapable of making those
decisions.”

Unfortunately, not everyone can or does plan in advance for a time when he or she
might need help making decisions or need someone else to make these decisions
for him or her. In these cases, a person or public body may intervene to obtain
control of the adult’s decision-making authority and financial and legal affairs.'?
The person or public body who obtains this control must exercise it in a way that
they consider is in the best interests of the individual whose financial and legal
affairs they control.

The western legal system has, from its early origins, sought to protect adults who,
due to mental infirmity, are incapable of managing themselves or their affairs.
One of several current British Columbia statutes with this purpose is the Patients
Property Act.”® The Act provides statutory mechanisms under which a public or
private committee (a government agency or private person) may exercise what is
essentially guardianship over the estate (financial and legal decisions) and/or the
person (health and personal care decisions) of incapable adults.

Under the Patients Property Act, a substitute decision-maker, referred to in the Act
as a committee, can be appointed through a court process or an administrative
process. When a certificate of incapability is issued, a government agency, the Public

Guardian and Trustee, is appointed to manage the person’s financial and legal affairs.

The focus of this investigation is on the administrative process that results in issuing
a certificate of incapability.

The adult guardianship process of which certificates of incapability are a part
provides an important safety net for adults who become mentally incapable of
making decisions on their own and who have not taken steps to plan in advance

" See Appendix 1 for a description of the personal planning tools available in British Columbia.
2. The Public Guardian and Trustee in British Columbia is a public body.
3 Patients Property Act, R.S.B.C. 1996, c. 349.
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for another adult to act as their substitute decision-maker. It is what we as a society
have identified as a protective and supportive mechanism to ensure that vulnerable
adults are not taken advantage of.

The certificate of incapability process provides a mechanism for people who may
not have anyone in their life who is willing or able to apply for appointment as a
committee or to act as guardian to have a committee appointed.

Administrative Fairness

The role of the Ombudsperson is to uphold the democratic principles of openness,
transparency and accountability, to ensure that people in British Columbia are
treated fairly in the provision of public services, and to promote and foster fairness in
public administration. The Ombudsperson does this by receiving and investigating
individual complaints and conducting systemic investigations to consider issues
from a broad and systemic perspective.

What fairness requires in a given circumstance depends on the nature of a decision
made by a public agency, the relationship between the individual and the public
agency, and the effect of a decision by that agency on a person’s life.

In the case of a decision to issue a certificate of incapability, once it is issued, an
adult is deemed to be incapable of managing his or her financial and legal affairs.
Control of the adult’s estate (financial affairs and assets) is transferred to the Public
Guardian and Trustee of British Columbia, who becomes the adult’s committee of
estate.This is done even though the adult has not consented. As the committee of a
person’s estate, the Public Guardian and Trustee has complete control of the person’s
financial decision making. The Public Guardian and Trustee also becomes the adult’s
litigation guardian and decides whether to initiate and defend lawsuits involving
the adult.

In “Guardianship of Adults: Good Faith and Philosophy of Mental Disability in
British Columbia,” the granting of guardianship, which includes the ability to issue a
certificate of incapability, is described as a major decision that significantly affects
the rights of an adult.

The act of becoming guardian or committee is arguably the most
profound legal relationship into which one can enter, whether viewed
from the perspective of the guardian or the guarded. The guarded
adult loses all rights to make decisions as to the management of his
or her person or affairs. In a sense he or she loses legal personality.
The guardian or committee is vested with the legal rights once
possessed by the guarded adult. In a sense he or she takes on the legal
personality of the other. The guarded adult, unlike an adult entering
into contractual relations, does not retain the power to repudiate,
breach or renegotiate the terms of the relationship. Unlike a power of
attorney, the relationship is not entered into voluntarily.™

In light of the profound and pervasive effect of this decision on the life of the
“guarded” adult, it is clear that the decision to issue a certificate of incapability is
one where significant procedural protections are required to protect the adult
whose right to make his or her own decisions is being taken away. Because this is
an administrative process that happens without a hearing outside of the courts,

' M.M. Munro, “Guardianship of Adults: Good Faith and Philosophy of Mental Disability in
British Columbia,” Canadian Journal of Family Law 1997;14:217.



these procedural rights are the only way to ensure that adults have a reasonable
opportunity to present any arguments they may wish to make about why they are
still legally capable of managing their own finances (or making their own financial
decisions).

The Ombudsperson has produced an Administrative Fairness Checklist as a guide
to assessing whether an agency is meeting general standards of fairness in making
decisions that affect people. The checklist includes aspects of fairness required in
both service delivery and decision making. The following is a list of questions from
the checklist that were considered during this investigation.'

Information/Communication

During the initial contact, do individuals receive an adequate
explanation of the role of the agency representative and the
procedures to be followed?

Investigation/Decision Procedures

Are all parties who may be adversely affected by a decision or action
of the agency (including an appeal or review of a decision) given
adequate and timely notice of the investigation/hearing process, the
nature of the resulting decision or action and its possible implications?

Are decisions always based on all of the relevant information,
excluding all irrelevant considerations?

Are the affected parties provided with adequate and appropriate
reasons for the agency’s decisions and actions? Are written reasons
available on request?

Exercise of Power/Legal Framework

Are the existing statutory and regulatory powers, including the formal
policies and procedures developed from them, sufficient to achieve the
agency’s mandate effectively and fairly?

Are the agency’s legislation, regulation and policies consistent with

the letter and intent of other legislation, federal and provincial, to
which they are subject, including the Canadian Charter of Rights

and Freedoms?

Appeal, Review and Complaint Procedures

Is there an appropriate and accessible (affordable, simple and prompt)
appeal or review procedure for each decision and action that will
directly affect an individual’s interest?

Are individuals fully informed at the time decisions are made, or actions
taken, of all available internal and external avenues of appeal, review
and complaint?

Are there clearly defined complaint procedures at all levels in the
organization for considering and responding to individuals’ concerns
about policy, procedural and service quality issues?

Organization/Management Issues

Are personnel training programs and supervision adequate to meet
performance expectations of management and the public?

> See Appendix 2 for the Ombudsperson’s Administrative Fairness Checklist.
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What We Heard

The Ombudsperson receives and investigates complaints from individuals with
concerns about the certificate of incapability process. Complaints can be about the
role of the Public Guardian and Trustee or the role of a health authority or both.
We have received complaints from adults who:

were not given adequate notice of an incapability assessment

were not adequately informed of the consequences of an assessment or
certificate

« were not told how to obtain a copy of an assessment report or were told to
make a freedom of information request to obtain a copy

« were not given notice that a certificate would be issued

did not have an opportunity to respond before a certificate was issued

While many certificate processes proceed smoothly, the current lack of procedural
detail means that problems can occur. The following case is an example of what
can happen when things go wrong and an illustration of the need for enhanced
procedural safeguards in the certificate of incapability process.

CASE SUMMARY Sam’s Story

In September 2008, the Public Guardian Trustee (PGT) received a report that Sam, a man
in his 60s, who lived on his own in an apartment, was incapable of managing his affairs.
The person making the report said that Sam’s friend Joan was his power of attorney and
there were concerns about how Joan was managing Sam'’s finances.

In October 2008, the PGT informed Sam in a letter that it had received a report about the
management of his affairs and would be assessing whether he needed the PGT's services
to help him with his affairs. The PGT attempted to contact Sam’s power of attorney Joan
but were unable to do so. The PGT also began the process of reviewing Sam’s finances
and assets.

In November 2008, the PGT requested a medical assessment from a geriatrician who had
examined Sam in October 2008. Based on his examination in October, the geriatrician
reported that Sam had a mild cognitive impairment that would likely remain stable but
might improve. The geriatrician gave an opinion that Sam was incapable of making
decisions regarding financial or legal affairs, but noted that Sam had a power of
attorney who was already assisting him.

The PGT made additional attempts to contact Joan but did not hear back from
her. Meanwhile, in March 2009, Sam changed his power of attorney, shifting this
responsibility from Joan to his accountant.

On April 21, 2009, Joan received a letter from the PGT stating that it had been made
aware of concerns about her actions as Sam'’s power of attorney. The letter also said
the PGT had made several unsuccessful attempts to contact her, and that unless she
responded by April 22, it would take steps to apply to be Sam’s committee of estate.
The letter was dated April 15, 2009, and postmarked April 19. Joan responded the next
day - April 22, 2009 - explaining that she was not aware of any previous attempts to
contact her, and that it was Sam’s accountant who was now his power of attorney.'®

6 The PGT's records showed that its staff had spoken with Joan by telephone on November 29, 2008,
and had sent her a letter on November 28. Joan did not recall receiving this letter.



On April 17, before Joan had received the PGT's letter, which gave her until April 22, 2009,
to respond, the PGT had already written to a director for a health authority requesting
that a certificate of incapability be issued for Sam. The PGT'’s letter included a brief
account of Sam’s financial affairs, including a description of reports that his finances
were “not well managed.” The PGT said that it had been unable to locate evidence of the
residual assets from the sale of property Sam had owned, and that there were “frequent
large withdrawals” from his bank account. The letter also stated that the PGT had tried to
contact Sam’s power of attorney but had been unable to do so.

After receiving the April 17 letter from the PGT, the director, who did not know Sam and
was not treating him, sent a letter to Sam dated April 20, 2009, notifying him of the
director’s intent to issue a certificate. The director enclosed a summary of the assessment
that had been conducted in November 2008. The geriatrician’s assessment that was
relied upon was already five months old at this time, and it said improvement was
possible. The director’s letter said that Sam had 10 days (which would have been until
April 30) to respond if he wished to oppose the decision. The director then issued the
certificate that same day (April 20) and sent it to the PGT.

Sam received a letter from the PGT on April 21, 2009, stating that it had “been given
the legal responsibility to assist [him] with the management of [his] financial and
legal affairs.”

On April 21, the PGT also wrote to Sam’s bank and to the geriatrician who had conducted
his assessment and said that it now had the authority to act on Sam’s behalf.

Sam hired a lawyer, who wrote to the director and to the PGT on April 29, which was
within the 10 days that the health authority’s director had given Sam to oppose the
issuing of the certificate. The lawyer advised the PGT and the health authority that Sam
opposed the director’s intention to issue a certificate. However, PGT staff told Sam’s
lawyer that they did not recognize him as Sam’s representative because the certificate
had already been issued and the PGT was now Sam’s litigation guardian. The PGT
initially refused Sam’s lawyer’s requests for records on these grounds.

Sam’s lawyer wrote to our office in June 2009 to complain about the PGT's refusal to
acknowledge him as Sam’s legal representative or to provide the documents he had
requested. We investigated his complaint. In mid-July 2009, after Sam’s lawyer had
complained to us and also initiated a court action against the PGT, the PGT agreed to
terminate its authority as committee."”

There are numerous issues of administrative unfairness illustrated by this case and
that are examined in this investigation.

7 The committeeship was terminated under section 19.1(4) of the Patients Property Act. This section
authorizes the PGT to terminate its authority when it determines that it is not necessary or desirable
to manage the patient’s property and there is a power of attorney in place.
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Investigative Process

Origins of Investigation

In February 2012, the Office of the Ombudsperson released The Best of Care: Getting
It Right for Seniors in British Columbia (Part 2). During that systemic investigation,

we heard from people who had concerns about the certificate of incapability
process. As the certificate of incapability process does not only affect seniors, the
Ombudsperson decided that it was an issue that should be the subject of its own
systemic investigation.

Issues Considered
The Office of the Ombudsperson considered the fairness and reasonableness of the
certificate of incapability process during each of the following steps in that process:
the reports to the Public Guardian and Trustee of British Columbia
the Public Guardian and Trustee investigation
 the health authority investigation
« theissuing of the certificate
reassessment and appeal
duties of committees and committees appointed by the courts

We also considered the existing legal framework and whether it provides for a fair
and reasonable process.

Agencies Involved

The public agencies involved in this investigation are:
+  Ministry of Health
«  Ministry of Justice
+  Public Guardian and Trustee
Fraser Health Authority
Interior Health Authority
Northern Health Authority
«  Provincial Health Services Authority
«  Vancouver Coastal Health Authority'®
« Vancouver Island Health Authority

Document Review

Our investigation included a review of existing legislation, including:

Adult Guardianship Act
Mental Health Act

«  Patients Property Act

«  Power of Attorney Act

«  Public Guardian and Trustee Act
Representation Agreement Act
regulations made under the authority of those acts

'8 Providence Health Care is a faith-based health care provider that provides health care services
in Vancouver in partnership with the Vancouver Coastal Health Authority. For the purposes of
this investigation, Providence Health Care was considered part of the Vancouver Coastal Health
Authority.



We also reviewed the not-in-force sections of the Adult Guardianship Act (1993) and
Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 2007, and the draft
Incapability Assessments Regulation and legislation in force in other jurisdictions.
We examined policies, procedures, guidelines, job descriptions and training
documents related to the certificate of incapability process, as well as extensive
information provided by the Public Guardian and Trustee, the Ministry of Justice,
the Ministry of Health and each of the health authorities. The investigation included
a review of papers and articles related to the certificate process.

Interviews and Consultation Meetings

During the investigation, the Ombudsperson and staff met with each of the health
authorities, the Public Guardian and Trustee and staff from the Ministry of Health
and Ministry of Justice. Ombudsperson staff interviewed two directors who issue
certificates of incapability and two staff who conduct incapability assessments, in
each of the health authorities.” In total, 22 health authority staff were interviewed.

We also met with and obtained input from advocacy organizations, practitioners
and academics.

We would like to thank all those who shared their expertise, experiences and
concerns with our office. It was of significant assistance in allowing us to understand
how the current process actually operates and where challenges and problems exist
and need to be remedied.

File Reviews

Ombudsperson staff randomly selected and reviewed files provided by the Public
Guardian and Trustee and the health authorities where a certificate of incapability
was issued in 2008 and in 2010. Specifically, we reviewed:

- 5files for each of the regional health authorities from both 2008 and 2010

- 10 files where the Public Guardian and Trustee had been committee of
estate, and the authority ended for a reason other than the adult’s death

- 7 files where the Provincial Health Services Authority (PHSA) issued
certificates of incapability (this is the total number of certificates issued by
the PHSA in 2008 and 2010).2°

For each of these 67 cases, we obtained copies of relevant electronic and paper
records kept on file by the Public Guardian and Trustee and the health authority.
The files we reviewed represent 5.8 per cent of the certificates issued for 2008 and
7.5 per cent of the certificates issued for 2010.

' We interviewed one director and one assessor from the Provincial Health Services Authority (PHSA),
as all certificates are issued by one director at the PHSA, and the PHSA issues a relatively small
number of certificates.

20 Ombudsperson staff reviewed five files from each regional health authority from 2008 and five files
from each regional health authority from 2010. The review was not weighted by population or by
the number of certificates issued by the health authority. In other words, health authorities issuing a
lower number of certificates had a higher proportion of their certificates sampled than those issuing
a high number of certificates. In the case of the PHSA, we sampled 100 per cent of the certificates
it issued for 2008 and 2010. For 2008 and 2010, the PHSA issued 0.7 per cent of the total number of
certificates of incapability issued in the province for these years.
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Roles and Responsibilities

There are several key agencies involved in the certificate of incapability process in
British Columbia.

The Public Guardian and Trustee

The Public Guardian and Trustee of British Columbia (PGT) is an office created by the
Public Guardian and Trustee Act.*' It is headed by the Public Guardian and Trustee,
who holds office for a fixed six-year term, and has 249 funded employee positions.?

The PGT is mandated to serve three core groups. First, it protects the legal and
financial interests of children and youth under the age of 19. Second, it administers
the estates of missing and deceased persons. Third, and most relevant to this
investigation, it protects the legal, financial and personal care interests of incapable
adults.?

In dealing with this third core group, the PGT is authorized to act in two ways: as a
protector and as a fiduciary.?* As a protector, the PGT investigates concerns about
adults who are unable to manage their financial or legal matters. As a fiduciary, if
a certificate of incapability is issued, the PGT becomes responsible for the adult’s
financial and legal matters.

Health Authorities

Health services in British Columbia are provided by the Ministry of Health and the six
health authorities. Five of the authorities are regional health authorities that deliver
a full continuum of health services within their respective geographic regions.

Those regional health authorities are the Fraser Health Authority, the Interior Health
Authority, the Northern Health Authority, the Vancouver Coastal Health Authority
and the Vancouver Island Health Authority. The sixth health authority, the Provincial
Health Services Authority, is responsible for managing province-wide health programs.

Figure 1 British Columbia Health Authorities

2 Public Guardian and Trustee Act, R.S.B.C. 1996, c. 383.

22 Public Guardian and Trustee of British Columbia, Service Delivery Plan: April 1 2011-March 1 2014, May
2011, 7-8 <http://www.trustee.bc.ca/reports_publications/2011-2014_Service%20_Delivery_Plan.pdf>.

2 Public Guardian and Trustee, Service Delivery Plan: April 1 2011-March 12014, May 2011, 7.
24 Public Guardian and Trustee, Service Delivery Plan: April 1 2011-March 12014, May 2011, 11.



The regional health authorities are designated agencies under the Adult
Guardianship Act, and as such receive and can investigate allegations of abuse

and neglect of adults.> As part of an investigation into allegations of abuse and
neglect, health authorities may receive reports or have concerns about adults’ ability
to manage their own financial and legal affairs. When the option of a certificate

of incapability is being considered, the health authorities share responsibility

for investigating whether adults are incapable of managing their affairs with the
Public Guardian and Trustee.

Directors of provincial mental health facilities or psychiatric units and anyone
delegated by them are authorized under the Patients Property Act to sign certificates
of incapability.?®

Ministry of Health

The Ministry of Health has overall responsibility for health services in British Columbia.

The Ministry of Health is responsible for the Mental Health Act, the Continuing Care
Act, the Health Professions Act, the Health Care (Consent) and Care Facility (Admission)
Act. It can also establish province-wide policies that apply to all health authorities.

Ministry of Justice

The Ministry of Justice leads law reform, administers the courts and police and
ensures public safety in British Columbia.?” The ministry’s portfolio includes
protection of vulnerable adults.

The Ministry of Justice is responsible for the Adult Guardianship Act, the Patients
Property Act, the Power of Attorney Act, the Public Guardian and Trustee Act and the
Representation Agreement Act.

The Public Guardian and Trustee acts independently of government in its day-to-day
operations but has a reporting relationship with the Attorney General/Minister of
Justice. The Attorney General approves the Public Guardian and Trustee’s service
delivery plan and requires the Public Guardian and Trustee to report to the Attorney
General on the operations of the office.®

The Patients Property Act

The Patients Property Act has been the legislation that authorizes the issuing of
certificates of incapability in British Columbia since 1979. The Patients Property Act
establishes procedures to appoint a guardian to make decisions on behalf of an
incapable adult. The Act refers to the guardian as a “committee.”

Under the Act, there are two kinds of committee: a committee of estate and a
committee of person. A “committee of estate” can make decisions on financial and
legal matters. A “committee of person”is authorized to make health care and other
personal decisions.

% The designated agencies under the Designated Agencies Regulation are Fraser Health Authority,
Interior Health Authority, Northern Health Authority, Vancouver Coastal Health Authority,
Vancouver Island Health Authority, Providence Health Care Society and Community Living BC.

% Patients Property Act, R.5.B.C. 1996, c. 349, s. 1.

27 Ministry of Justice, 2012/13-2014/16 Service Plan, 6 <http://www.bcbudget.gov.bc.ca/2012/sp/pdf/
ministry/jag.pdf>.

28 public Guardian and Trustee Act, R.S.B.C. 1996, c. 383, s. 22 and 25.
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“The rigid intrusive
manner in which public
services were generally
provided in the past

to minor children and
incapable adults is no
longer acceptable in
modern society...."

“British Columbia
legislation in this regard
is currently very outdated
and some statutes, such
as the Patients Property
Act, would be unlikely to
survive alegal challenge
under the Canada
Charter of Rights and
Freedoms.”

Source: Public Guardian and

Trustee of British Columbia,
2010-2011 Annual Report, 26.
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Under the Patients Property Act, there are two processes for appointing a committee.
The Supreme Court can appoint a public agency or private individual committee

of estate and/or person by court order. Health authorities can appoint a committee
of estate and that committee of estate must be a public agency, namely the

Public Guardian and Trustee.

Legislative History

The origins of the Patients Property Act are in the English Lunacy Act of 1890, which
became part of the law of British Columbia in 1897. The British Columbia Lunacy
Act was intended to provide for the care and committal of both the person and
estate of “lunatics." The definition of “lunatic” included people who were incapable
of managing their own affairs because of “mental infirmity arising from disease

or age or otherwise.”?® Under the Lunacy Act, a judge could determine whether

a person was of unsound mind and incapable of managing his or her affairs and
could appoint a committee to act on his or her behalf. The committee then had full
power over the person and his or her estate, subject only to the court’s instructions.
The Lunacy Act was amended in 1911 to allow the Attorney General to become

the committee for a person who had been committed to a hospital for the insane
and didn't already have a committee. This became the responsibility of the Public
Guardian and Trustee on March 20, 1964.

In the 1950s, amendments to the Lunacy Act required that a person admitted to a
“clinic of psychological medicine” not be deemed a lunatic under the Act unless he
or she had been certified as incapable by the facility’s medical officers.?® This was
done by issuing a certificate of incapability. This process was introduced to allow for
case-by-case decisions on whether an institutional patient was capable of managing
his or her affairs.

The Lunacy Act was repealed in 1962 and replaced with the Patients’ Estates Act,
which expanded some of the provisions of the Lunacy Act and introduced a revised
court process for appointing a committee. The court process was meant to apply

to those who were not in mental hospitals or psychiatric clinics. The process of
appointing a committee by issuing a certificate of incapability for those who were in
mental hospitals or psychiatric clinics remained in place.

The Patients Property Act that is in force in 2012 is to a large extent similar to the
Patients’ Estates Act of 1962, although the language identifying those authorized to
issue certificates has been updated periodically to reflect changes in mental health
legislation. Until 1997, the only people who had the authority to issue certificates
were the directors of provincial mental health facilities and psychiatric units.
However, in 1997, the Mental Health Act was amended to allow directors to delegate
this power to others. It is now these delegates - often the administrators of regional
mental health units - who issue many certificates. For example, the Vancouver
Coastal Health Authority has appointed eight directors of designated facilities under
the Mental Health Act, and those directors have, in turn, delegated their power to
issue certificates to 15 additional people.

The model for mental health care, however, has changed dramatically since 1962.

The large, centralized facilities that used to house the vast majority of mental health
patients have been largely abandoned in favour of regional community-based care.
Previously, certificates were mainly issued by the directors of psychiatric institutions

2 lunacy Act,RS.B.C. 1897, c. 126.

30 British Columbia Law Institute, Report on the Recognition of Adult Guardianship Orders from Outside
the Province, March 2005, 1-2.



for the purpose of allowing for the management of the financial or legal affairs of
the institution’s patients. In these situations, the person who signed the certificate
was often the same person who was providing care to the patient. The provisions

of the Patients Property Act made sense in this context — directors needed a way to
manage the lives outside the institution of the patients they were treating inside the
institution and the certificate allowed for this.

As a consequence of the closure of many of the beds in those types of psychiatric
institutions, the use of certificates has expanded beyond hospitals and mental
health facilities over the past few decades. Delegated health authority staff now
routinely issue certificates of incapability for those who live in residential care and
for those who receive services and supports in the community, including in their
own homes. These people are not “patients” in the sense that they do not reside in
psychiatric facilities and, in most cases, do not receive care or treatment from the
person who issued the certificate.?' Quite simply, the world has changed but the
certificate of incapability process has not kept up with these changes. The Patients
Property Act is now outdated and does not respect the procedural rights of those
whom it is supposed to protect.

Appointing a Committee

An adult who is deemed incapable of managing his or her affairs becomes a
“patient” under the Patients Property Act. A patient is defined as:

(@) aperson who is described as one who is, because of mental infirmity
arising from disease, age, or otherwise, incapable of managing his or her
affairs, in a certificate signed by the director of a Provincial mental health
facility or psychiatric unit as defined in the Mental Health Act, or

(b) aperson who is declared under this Act by a judge to be:
(i) incapable of managing his or her affairs,
(i) incapable of managing himself or herself, or

(i) incapable of managing both himself or herself or his or her affairs 32

The Patients Property Act establishes two ways for a person or the Public Guardian
and Trustee to obtain legal authority for managing the estate and/or the person of
an incapable adult:

By order of the British Columbia Supreme Court following a hearing deeming
the adult incapable of managing his or her person, or incapable of managing
his or her affairs. Through this process, a private or public committee can be
appointed to manage the adult’s estate and the adult’s person.

- By certificate of incapability issued by a director of a provincial mental
health facility or psychiatric unit (or his or her delegate) stating that the
adult is incapable of managing his or her own affairs due to mental infirmity
arising from disease, age or otherwise. The certificate process results in the
Public Guardian and Trustee assuming control of the adult’s estate (financial
and legal decision making) but not the adult’s person (health care and
personal care decision making).

31 The exception to this is the Provincial Health Services Authority, where adults to whom certificates
are issued are inpatients in hospitals - for example, of the Forensic Psychiatric Hospital.

32 Ppatients Property Act, R.S.B.C. 1996, c. 349, s. 1.
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Committee of Estate by
Court or Certificate

As of March, 2012, the
PGT was committee of
estate for 331 clients by
courtorderand 2,917
clients from certificates of
incapability.
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Whether the court process or the certificate process is used, once appointed a
committee of estate has all the rights, privileges and powers regarding the estate of
the adult as the adult had previously. The committee assumes responsibility for the
adult’s financial and legal affairs, including handling property, real estate and banking
matters; entering into contracts; dealing with lawsuits; filing income tax returns; and
applying for pension benefits. The committee controls all of the adult’s money.

Section 18 of the Patients Property Act imposes a duty on the committee to exercise
its powers for the benefit of the adult and the adult’s family.

Table 1 Number of Times the Public Guardian and Trustee (PGT) Has Been Appointed
Committee of Estate, 2002-2011

vear commitee of estate  commtes ofestate 1918 PGT appointed
by certificate by court committee of estate
2002 387 34 421
2003 307 24 331
2004 270 37 307
2005 329 27 356
2006 380 37 417
2007 462 26 488
2008 587 20 607
2009 493 25 518
2010 442 29 471
2011 420 20 440
Total 4,077 279 4,356

Between 2002 and 2011, the Public Guardian and Trustee (PGT) was appointed
committee of estate by certificate of incapability 4,077 times, and by the court
279 times. In other words, 6 per cent of the appointments were by the courts and
94 per cent were by certificates of incapability.

Court Process

The court may appoint a family member, the PGT or another person as committee
of estate, committee of person, or both. Although any capable adult may apply to
be another person’s committee, close family members or friends are most frequently
appointed. An application for such an order may be brought forward by the
Attorney General of British Columbia or by any capable person.

The adult who is the subject of the application has a right to be notified of an
application. Notice must be served personally on the adult not less than 10 days
before the date of the application.>* Section 2 of the Act allows the court to dispense
with notice of the application, but only if the court is satisfied that notice would be
harmful to the adult’s health or not in his or her interests.

The adult who is the subject of the application can participate in the hearing
through a letter to the court or by legal counsel.

3 Patients Property Act, R.S.B.C. 1996, c. 349, 5. 2.
3 Patients Property Act, R.S.B.C. 1996, c. 349, 5. 2(2).



A judge’s decision to appoint a committee must be based on the opinions of two
medical practitioners regarding the adult’s capacity to manage his or her person or
estate. At a minimum, these opinions must be set out in affidavits, which are written
statements signed under oath.

To reach its decision, the court hears the application and reviews the affidavits.

The court considers whether the adult has a mental infirmity from disease, age or
otherwise, or a disorder or disability of the mind arising from the use of drugs. If the
court is satisfied that the adult has a mental infirmity, disorder or disability and is
incapable of managing his or her affairs or incapable of managing himself or herself,
or both, it must make an order stating that the person is incapable and may appoint
a person to be the adult’s committee.*®

The court may restrict the scope of the committee’s authority. However, in practice,
this rarely happens and committees are usually provided with the authority to make
all necessary decisions. The consequence is that the adult loses the freedom to make
his or her financial and legal decisions, or personal and health care decisions, or all
of these.?

Once a judge declares someone incapable, all existing powers of attorney and
representation agreements are automatically terminated.’”

The court can authorize the cost of the court process, such as legal representation
for the person applying to be committee of estate, to be taken out of the funds of
the estate that is being administered if committeeship is granted.

An adult declared incapable by court order can apply after one year (or sooner

by leave of the court) to have the order discharged. However, a new hearing and
supporting affidavits from medical practitioners are required. Orders declaring
someone incapable and orders appointing a committee can both be appealed to the
British Columbia Court of Appeal. However, this is a costly and time-consuming option.

Certificate Process

While the Patients Property Act establishes statutory procedures for court appointed
committees, there are no such procedures that must be followed to issue certificates
of incapability. The only reference in the Patients Property Act to a certificate of
incapability is included in the definition of “patient” in section 1 of the Act.

The decision to issue a certificate of incapability is a discretionary decision made

by directors of provincial mental health facilities or psychiatric units as defined in

the Mental Health Act and the people to whom they delegate that authority. The
professional background of delegates varies from health authority to health authority.
For example, the professional backgrounds of those we interviewed included
medicine, psychiatry, psychiatric nursing, occupational therapy and social work.

Since the decision to issue a certificate is the exercise of a statutory power, the
decision is subject to judicial review on the grounds of procedural unfairness, lack of
jurisdiction and unreasonableness.

3 Patients Property Act, R.S.B.C. 1996, c. 349, s. 3(1), 5. 6.

36 Public Guardian and Trustee of British Columbia, Court and Statutory Guardianship: The Patients
Property Act and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on Modernizing the
Legal Framework, October 2005, 14.

37 Patients Property Act, R.S.B.C. 1996, c. 349, s. 19.
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In the absence of statutory or regulatory procedures, in 1993, the PGT created
non-binding guidelines to assist those involved in the certificate process. The Guidelines
were updated by the PGT a number of times, including in 2011, in consultation with
the Incapability Assessment Regulation and Guidelines Working Group.®

The PGT Guidelines set out 10 guiding principles:

1. Incapability assessments should only be conducted as a last resort and
are unnecessary if there are alternate ways of adequately meeting the
adult’s needs.

2. Incapability assessments are undertaken only if the assessment will serve
the interests of the adult.

3. Anadult has the right to be informed of the intention to conduct an
incapability assessment and to be informed of the outcome of the
assessment.

4. Incapability assessments begin with the presumption that the adult is
capable of making decisions.

Incapability assessments are conducted fairly and with respect for the adult.

6. A capable adult has a right to make decisions about his or her financial
affairs and must not be assessed as incapable solely because others
disagree with the adult’s decisions.

7. Anincapability assessment is a process to be completed in consultation
with the adult, those who are supportive of the adult and an inter-
professional team as appropriate.

8. Incapability assessments in the Certificate of Incapability context are
concerned solely with the adult’s ability to make decisions about his or her
financial and legal affairs.

9. Incapability assessors respect the adult’s right to privacy, dignity and
well-being.

10. A determination of incapability does not automatically mean a Certificate
of Incapability is issued. A Certificate of Incapability is only issued as a last
resort when the adult needs the PGT as Committee of Estate to protect and
manage his or her financial and legal affairs.*

The PGT Guidelines also outline what a certificate is, the steps in the process, the
scope of authority it grants, and procedures that promote the guiding principles.

Included in the PGT Guidelines is additional information for those who conduct
incapability assessments. This information includes factors that assessors should
consider before, during and after an assessment. The appendices to this guide
contain a variety of sample documents that the PGT suggests should be used as
templates by those involved in the certificate process.

Ending a Committee of Estate

The procedure for ending a committee’s authority depends on how the committee
was created. When a certificate of incapability is issued, the authority can be ended
under the Patients Property Act by:

3% The Incapability Assessment Regulation and Guidelines Working Group includes representatives
from health authorities, the College of Physicians and Surgeons and other health care professional
organizations.

3 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 3 <http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_issuing_Cert_Incapability_Fall_2011_FINAL.pdf>.



« the adult’s discharge from a mental health facility or psychiatric unit,
unless the PGT determines it is necessary or desirable to continue to act as
committee of estate

- an order being made with respect to the person under section 33(8)(a)
or (b) of the Mental Health Act*°

- the release of the adult on leave from a provincial mental health facility
under section 37 of the Mental Health Act, if one of the conditions specified
by the director is that the released adult ceases to be a patient for the
purposes of the Patients Property Act

- the transfer of the adult from a provincial mental health facility to an
approved home under section 38 of the Mental Health Act, if one of the
conditions specified by the director is that the transferred adult ceases to be
a patient for the purposes of the Patients Property Act

- a certificate signed by the director of a mental health facility or psychiatric
unit or his or her delegate indicating that the adult is no longer incapable of
managing his or her affairs

- acourt order declaring that the adult is no longer incapable of managing
his or her affairs, no longer incapable of managing himself or herself, or no
longer incapable of managing both himself or herself and his or her affairs*

- where there is an existing power of attorney or representation agreement
that has been suspended through the PGT becoming committee, the
representative or attorney can request a review and submit documents to
demonstrate that it is in the adult’s best interests that the authority remains
in place (The PGT may terminate its authority as committee if it is satisfied
upon review that the representation agreement or power of attorney
is valid, the decisions of the attorney or representative complied with
statutory duties and responsibilities, and that maintaining the authority is
in the adult’s best interests.) 2

Public Guardian and Trustee as Committee

When the Public Guardian and Trustee (PGT) is appointed as committee to manage
an adult’s affairs, the adult becomes its client. The adult’s property is held in trust by
the PGT, and his or her affairs are managed by a team that includes a case manager
and a staff member with financial expertise.

The PGT handles an adult’s financial affairs by managing the adult’s assets and
the money payable to him or her, and by paying the adult’s bills. The PGT may,
for example:

«  restrict an adult’s bank account
«  credit an adult’s cash to his or her trust account with the PGT
«  close any safety deposit boxes, inventory their contents and store the items

«  evaluate any stocks or bonds and transfer them into a PGT management
investment account

«  preserve, rent or sell real estate, including the adult’s home

- maintain, store or sell furniture and other personal belongings, including vehicles

40 Section 33(8)(a) and (b) of the Mental Health Act states that if the court is not satisfied that there is
sufficient reason or legal authority for the certificate, the court may order that the patient not be
apprehended, transported or admitted to a facility.

41 Patients Property Act, R.S.B.C. 1996, c. 349,s. 11.

42 Patients Property Act, R.S.B.C. 1996, c. 349, 5. 19.1.
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“The Committee has
many responsibilities,
including receiving the
adult’s income, securing
assets, conducting
banking, paying all
expenses, and budgeting
for their family. If it is in
the adult’s best interest,
the Committee may sell
personal effects and real
estate and enter into
contracts on their behalf.
The Committee is also
responsible for making
investment decisions and
initiating and defending
all lawsuits involving the
adult”

Source: Public Guardian and
Trustee of British Columbia,
When the Public Guardian
and Trustee is Committee,
October 2011, 3.
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The PGT, when it believes it is possible, will support adults’independence by
minimizing its involvement in day-to-day decisions such as grocery shopping and
entertainment and allowing adults appropriate access to their bank accounts.

The PGT charges clients, for whose estates it is committee, expenses incurred in
administration of the estate. Under the Public Guardian and Trustee Act, when the
PGT is committee of estate, it charges the fees shown in the table below.

Table 2 Public Guardian and Trustee Fees for Service

When payment

Service Fee Payable by is due

N =0 ) )
(i) 3% of gross sale price of real The estate On receipt of
property sold by an agent, plus proceeds

(i) 5% of cash received whether
as capital orincome, other than
from the sale of real property by
an agent, plus

The estate  On receipt of cash

Actin
ct gas (iii) 5% of the gross value On commencement
committee e . . .
of securities at the time of administration
of estate of . . The estate o
an adult administration commences and and on recognition
5% of their growth in value, plus of capital growth

(iv) 0.4 of 1% per annum,

computed monthly, on the The estate  Monthly

gross value of all assets, plus

(v) 5% of the gross value of all On demand of

o The estate
assets other than securities payment

The following examples illustrate the fees the PGT would charge when managing an
adult’s financial and legal affairs.

Adult 1 -Lynn

Lynn does not own her home, collects $1,283 per month in federal
pension payments, has $7,000 in other assets (car, television,
computer), and has no securities (stocks or bonds). Applying the
formula above, Lynn would be charged the following amounts based
on her existing assets and her current income:

(i) $1,283x0.05x 12 = $769/year
(i) $0
(i) S0
(iv) $0
Lynn would be charged $769 per year for every year that the PGT is
managing her estate (5% of her total yearly income). In addition, at the
end of the PGT'’s involvement or when an asset is sold, the PGT could

assess a capital fee based on the disposition of that asset, such as her
car, television and computer, of 5 per cent of the sale price.

4 The"estate”in this context refers to the assets of the adult being managed by the PGT as committee
of the adult’s estate.



Adult 2 - Lee

Lee owns a house valued at $500,000, receives approximately $1,500
per month in pension payments, has $50,000 in other assets (car, boat),
and has securities (stocks) worth $100,000. The stocks grow at a rate of
5% a year.

Applying the formula above and assuming that the PGT sold Lee’s
house, Lee would be charged the following amounts based on his
existing assets and his current income:

(i) $500,000 x 0.03 = $15,000 (one time)
(i) $1,500 x 0.05 x 12 = $900/year

(i) $100,000 x 0.05 = $5,000 (one time)
+ $5,000 x 0.05 = $250 (year 1)
The amount charged increases at a rate of 5% each year due to the
5% growth of the stocks.

(iv) $600,000 x 0.004 / 12 = $200/month

Lee would be charged a one time fee of $20,000 (3% of his total assets) plus $3,550
per year for every year that the PGT is managing his estate (20% of his annual
income). In addition, at the end of the PGT's involvement or when an asset is sold,
the PGT could assess a capital fee based on the disposition of that asset, such as his
car or boat, of 5 per cent of the sale price.

According to the Public Guardian and Trustee Fees Regulation, the PGT may excuse,
refund or reserve (not collect at the time payable) the fees described above on the
basis of hardship or unfairness.** The PGT's policy states that a fee may be excused
or refunded on the basis of hardship at the end of the PGT’s committeeship when
collection of the fee “would have a significant impact on the client’s health and
safety”** A fee may likewise be reserved (for collection at a later date) if collection
would significantly affect health and safety. A fee may also be reserved if it is
uncollectable at the time it becomes payable and the PGT expects the fee will be
collectible in the future. If the adult dies, the PGT does not excuse or refund fees on
the basis of hardship to the adult’s beneficiaries. A fee may be excused or refunded
on the basis of unfairness when the fee is “disproportionate to the risks and
obligations assumed by the PGT”in managing the adult’s estate.This is determined
by the PGT considering the reasonableness of the fees based on:

+ risk assumed by the PGT

- complexity of administering the estate

- amount of activity on the file and anticipated activity

« errors, omissions or delays in service not resulting in loss to the client

- whether the estate is being charged by more than one division of the PGT

4 Public Guardian and Trustee Fees Regulation, B.C. Reg. 312/2000, s. 3.

4 Public Guardian and Trustee of British Columbia, “Fairness and Hardship Considerations in Excusing
or Refunding Public Guardian and Trustee Commissions and Fees”, policy, October 2012, 2206.

4 Public Guardian and Trustee of British Columbia, “Fairness and Hardship Considerations in Excusing
or Refunding Public Guardian and Trustee Commissions and Fees", procedure, October 2012, 2206.
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Minister of Aboriginal Affairs and
Northern Development Canada as
Guardian for Status Indians

Section 51 of the Indian Act allows the Minister of Aboriginal Affairs and Northern
Development Canada to manage the property of those people who are described
in that Act as “mentally incompetent Indians.” When a registered aboriginal adult
who is ordinarily a resident on a reserve is found to be incapable of managing his or
her own financial affairs by a health authority, the Department of Aboriginal Affairs
and Northern Development Canada becomes responsible for ensuring that the
adult’s property is managed for his or her benefit. Section 51(2) of the Act allows the
Minister of Aboriginal Affairs and Northern Development Canada to sell any property
owned by the adult to pay debts, meet engagements, discharge encumbrances and
pay expenses on present and future maintenance of that property.

Section 51(3) gives the minister broad authority to “make such orders and give such
directions as he considers necessary to secure the satisfactory management of the
estates of mentally incompetent Indians.”

Where it believes it is in the adult’s best interests to do so, Aboriginal Affairs and
Northern Development Canada may appoint a family or friend to manage some or
all of the adult’s property and financial affairs. Where the adult’s property includes
reserve land, a family member or friend may submit an Application to Administer

a Mentally Incapable Adult’s Interest in Reserve Land to the Manager of Estates.
Once this application has been submitted, the adult’s next of kin (and, if applicable,
any committee of person) will be notified and may be asked for consent before the
minister grants the applications.

Aboriginal Affairs and Northern Development Canada may only become involved
in managing an aboriginal adult’s affairs after a certificate of incapability has been
issued for the adult by provincial authorities. The department plays no part in
determining whether an adult is incapable and does not have the authority to
investigate claims of physical or financial abuse. If the adult is deemed incapable by
the provincial courts or by a provincial certificate of incapability, the department
may manage the adult’s property and financial affairs.

The regional health authorities follow the same general assessment and issuance
process for registered Indians. They highlighted that the agencies involved may
differ because aboriginal adults on reserve may receive health care through Health
Canada or band-operated health centres. Additionally, aboriginal liaisons within

the health authority may be contacted to ensure that the process is culturally
appropriate. Interior Health has, for example, developed engagement guidelines for
many of the aboriginal communities within its jurisdiction. These guidelines may
recommend enhancements to the normal assessment process, such as conducting
incapability assessments in a collaborative fashion and with the participation of
both Interior Health staff and its aboriginal health care partners.

The health authorities told us that the certificate of incapability process for a
registered aboriginal adult was the same as that used for a non-aboriginal adult.
The PGT told us that there was no difference in its assessment and issuance process
for registered Indians. However, its initial investigations would usually be done in
collaboration with regional health authority staff to ensure established protocols
for interacting with adults living on reserve. The PGT meets regularly with Aboriginal
Affairs and Northern Development Canada to improve communication between
the agencies.



Law Reform

The Patients Property Act has been the subject of significant law reform efforts.*
The first major steps toward reform in British Columbia began more than 20 years
ago, in 1992. At that time, the Joint Working Committee on Adult Guardianship,
which was made up of government and community representatives, released

a report recommending the creation of a new framework to govern substitute
decision making and adult guardianship.®®

The report’s recommendations led to the development of the Adult Guardianship
Act, the Health Care (Consent) and Care Facility (Admission) Act, the Public Guardian
and Trustee Act and the Representation Agreement Act. The focus of this legislation
was twofold: (1) to establish a range of guardianship planning tools for adults who
are still capable, and (2) to replace the Patients Property Act with a new model of
guardianship for incapable adults. The 1993 Adult Guardianship Act would have
eliminated certificates of incapability issued by health authorities. Under that Act,
guardians would only have been appointed by the court. This package of legislation
received royal assent on July 29, 1993, but was not brought into force at that time.

In 1996, a review of the legislation was undertaken to recommend an appropriate
schedule for proclamation and identify how to achieve the objectives of the
legislation in a cost-effective way. The review was completed in July 1997, and in
1999, after subsequent discussion with stakeholders, legislative amendments were
introduced to enable partial proclamation of the 1993 legislative package.*

The following legislation came into force on February 28, 2000:

- most of Parts 1, 3 and 4 of the Adult Guardianship Act (Part 2 did not come
into force)

« the health care consent and Health Care and Care Facility Review Board
provisions in Part 2 of the Health Care (Consent) and Care Facility (Admission)
Act Part 3, related to care facility admission and other provisions, such as
those relating to prescribed advocacy services, did not come into force)

« most of the Public Guardian and Trustee Act

- most of the Representation Agreement Act (the provisions related to a registry
did not come into force)

At the same time, the following implementing regulations were enacted:
- the Health Care Consent Regulation
- the Representation Agreement Regulation
- the Adult Guardianship (Abuse and Neglect) Regulation
- the Designated Agencies Regulation

« the Public Guardian and Trustee Fees Regulation

The Provincial Court (Adult Guardianship) Rules were also enacted on February 28, 2000.

47 See Appendix 3 for a detailed chronology of law reform of adult guardianship in B.C.

% Joint Working Committee on Adult Guardianship, How Can We Help? A New Look at
Self-Determination, Interdependence, Substitute Decision Making and Guardianship in B.C.
A Report Providing Recommendations for Legislation and Policy, September 1992.

4 Bill 92, Adult Guardianship Statutes Amendment Act, 3rd Sess, 36th Parl, British Columbia, 1999.
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‘Of course, in the current
legal regime, if they
avoid making planning
decisions, what may
happen is that if they
become incapable, they
may end up being the
subject of an order under
the Patients Property
Act for the appointment
of a committee. It's
always struck me that
the appointment-of-a-
committee process is a
bit Dickensian. It's sort of
nineteenth century in its
dpproach to these things.”

Source: Hon. Geoff Plant,
British Columbia

Legislative Assembly,
Hansard, 10 May 2004,10981
<http://www.leg.bc.ca/
hansard/37th5th/h40510p.htm>.
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The adult guardianship provisions in Part 2 of the Adult Guardianship Act,
however, were not brought into force in 2000, leaving the certificate and court
processes in the Patients Property Act to continue to govern adult guardianship in
British Columbia.*®

In 2004, the Ministry of Attorney General conducted consultations on a Public
Guardian and Trustee's report, Court and Statutory Guardianship: The Patients
Property Act and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on
Modernizing the Legal Framework. The report made a number of recommendations
for improvements to court guardianship applications and to the statutory
guardianship process.’' Key recommendations by the Public Guardian and Trustee
for improvements to the statutory guardianship process included that:

«  no certificate of incapability be issued unless an assessment has been
performed that indicates that the adult is not capable of managing his or her
property

« assessors provide notice to the adult that they are the subject of an assessment

« assessors not conduct an assessment where they have reason to believe
statutory guardianship is not required

- the Public Guardian and Trustee be required to advise an adult of his or her
right to seek a second assessment and a review of an issuance of a certificate of
incapability >

On April 27, 2006, the government introduced Bill 32, the Adult Guardianship and
Personal Planning Statutes Amendment Act, 2006. In May 2006, the government
announced that Bill 32 would not proceed in the spring 2006 legislative session.
This delay was to allow further review and consultation related to advanced
directives, which occurred in the fall of 2006.

Bill 29, the Adult Guardianship and Planning Statutes Amendment Act, 2007, received
royal assent on November 22, 2007. Bill 29 was a revised version of Bill 32. Bill 29 was
also intended to replace the Patients Property Act with new provisions in the Adult
Guardianship Act for court-ordered guardianship (Part 2) and statutory guardianship
(Part 2.1). Bill 29 retained statutory property guardians (certificates of incapability
issued by health authorities), which would have been eliminated under the 1993
Adult Guardianship Act. Bill 29 was intended to enhance planning options and
introduce advanced directives as a personal planning option.*?

In committee debates on October 21, 2009, relating to amendments to the

2007 legislation, the minister noted that government was not in a position

to proceed with proclamation of the adult guardianship provisions in Bill 29

because government was not in a position to provide financing at that time.>*

On September 1, 2011, the incapacity planning provisions of the Adult Guardianship
and Planning Statutes Amendment Act, 2007 came into force. It revised the Power of
Attorney Act, Representation Agreement Act and Health Care (Consent) and Care Facility

%0 See Appendix 4 for a description of Part 2 of the Adult Guardianship Act (1993).

51 In October 2005, the Public Guardian and Trustee released a revised version of Court and Statutory
Guardianship: The Patients Property Act and the Adult Guardianship Act (Part 2): An Updated
Discussion Paper on Modernizing the Legal Framework.

52 See Appendix 5 for a list of the Public Guardian and Trustee’s recommendations for improvements to
court guardianship applications and to the statutory guardianship process.

% See Appendix 6 for a description of Parts 2 and 2.1 of Bill 29, the Adult Guardianship and Planning
Statutes Amendment Act, 2007.

> Hon. Michael de Jong, British Columbia Legislative Assembly, Hansard, 21 October 2009, 1376
<http://www.leg.bc.ca’hansard/39th1st/h91021p.htm>.



(Admission) Act. Changes included streamlining requirements for representation
agreements, clarifying the law on enduring powers of attorney, and establishing
advanced directives for health care decisions.

However, Parts 2 and 2.1 of the Adult Guardianship Act did not come into force in
September 2011. As a result, the certificate of incapability process and the judicial
process for appointing committees under the Patients Property Act continue to
govern adult guardianship in British Columbia today.

Summary

When law reform initiatives began in the early 1990s, one of the objectives was

to replace the outdated Patients Property Act with a modern system for adult
guardianship. Law reform was seen as necessary and long overdue, and the Patients
Property Act was seen as vulnerable to a challenge under the Charter of Rights and
Freedoms and as not providing adequate procedural safeguards.

Since 1992, despite these law reform efforts, while the government has enhanced
the personal planning options available to British Columbians, it has not yet
modernized adult guardianship legislation. More than 20 years later, the legislation
that continues to govern adult guardianship in British Columbia is the outdated and
much criticized Patients Property Act.

Structure of the Report

The next six sections of this report detail our investigations into the processes used
in British Columbia to issue certificates of incapability. These sections follow the
order that the certificate process generally follows:

1. Reports to Public Guardian and Trustee
Public Guardian and Trustee Investigation
Health Authority Investigation

Issuing a Certificate of Incapability

Reassessment and Appeal

S T o

Duties of the Committees and Committees Appointed by the Court
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“abuse”

means the deliberate
mistreatment of an adult
that causes the adult ...
damage or loss in respect
of the adult’s financial
affairs ...

Source: Adult Guardianship
Act,RS.B.C. 1996, . 6, 5.1.

“neglect”

means any failure to
provide necessary care,
assistance, guidance or
attention to an adult that
causes, or is reasonably
likely to cause within a
short period of time, ...
substantial damage

or loss in respect to the
adult’s financial affairs,
and includes self-neglect

Source: Adult Guardianship
Act,RS.B.C. 1996, . 6, s.1.
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REPORTS TO THE PUBLIC GUARDIAN
AND TRUSTEE

Reports of abuse, neglect or concerns about how an adult’s affairs are being
managed from family, friends, caregivers or concerned members of the public are
often the first step in the process leading to a certificate of incapability. If Public
Guardian and Trustee of British Columbia (PGT) staff receive a report, they will
decide whether to investigate and whether to notify the adult and involved family
and friends.

A report can be made by phoning the PGT or by completing and submitting the
Public Guardian and Trustee Referral Form, which is available on the PGT website.>
(The PGT uses the word “referral” to describe a report that an adult may be incapable
of managing his or her affairs and may be in need of protection by the PGT.)

The form states that a report to the PGT is appropriate if:

« thereis concern about the adult’s mental capability to manage financial and
legal affairs

- thereis a specific, urgent and immediate need, and

« no other suitable person has the authority or is willing and able to act on the
adult’s behalf

The PGT Referral Form asks for personal details about the adult the report is about,
the reasons for the report, the adult’s financial information, the adult’s family and
other contacts and information about the person making the report. The PGT is
prohibited from disclosing the identity of a person who makes a report that results
in an investigation.®

Reports are made by family members or friends of the adult, financial institutions,
care facilities, police, lawyers or health authority staff.

The majority of the reports or requests that lead to an investigation come from
health authority staff.>” As designated agencies under the Adult Guardianship Act, the
health authorities receive and investigate allegations of abuse and neglect of adults.
Under the Adult Guardianship Act, health authority staff may report to the PGT if they
believe PGT services are required or where an assessment for the purposes of a court
ordered support and assistance plan is needed.

In 2011, the PGT received 1,658 reports related to concerns of financial incapability.
Over the past five years, the PGT has investigated 82 per cent of the reports it has
received. Forty-one per cent of these investigations resulted in a certificate of
incapability.

% Public Guardian and Trustee of British Columbia, Referral Form, Services to Adults <http://www.
trustee.bc.ca/pdfs/STA/AIS_Referral%20form_Manual_Fall_2011.pdf>.

¢ Public Guardian and Trustee Act, R.S.B.C. 1996, c. 383, 5.17(3).

7 Under the Designated Agencies Regulation, Community Living BC, the five regional health
authorities and Providence Health Care Society are designated for performing functions under
Part 3 of the Adult Guardianship Act for the persons each agency serves. For the purposes of our
investigation, we have included Providence Health Care as part of the Vancouver Coastal Health
Authority.



Table 3 Reports of Concerns about Financial Incapability Received by

the Public Guardian and Trustee (PGT)

Number Number of Number of
Year>® of reports investigations certificates

received conducted ** issued
2002 774 Not tracked 387
2003 639 Not tracked 307
2004 650 Not tracked 270
2005 736 Not tracked 329
2006 818 Not tracked 380
2007 1,259 1,068 462
2008 1,407 1,215 587
2009 1,359 1,163 493
2010 1,469 1,154 442
2011 1,658 1,283 420

Decision to Investigate

Section 17(1) of the Public Guardian and Trustee Act authorizes the PGT to investigate:

- anadult who is without a representative or an attorney and is apparently
abused or neglected, according to the definitions in the Adult Guardianship
Actor

- an attorney under a power of attorney or enduring power of attorney, a
representative, or a guardian (a person who exercises control over the affairs
of an adult) if there is reason to believe that the interest in the adult’s assets
may be at risk or that the representative, guardian or attorney has failed to
comply with his or her duties.®®

The PGT will confirm with the person making the report whether:

« thereis arisk to the adult’s assets and need for assistance

- thereis a question about the adult’s ability to address the problem due to a
condition that affects his or her ability to make decisions, and

- thereis no one else able, willing or appropriate to assist the adult®'

When a report is received, according to the PGT Guidelines, an investigation should
occur if there is a concern that the adult is in need of a substitute decision-maker or
if an existing substitute decision-maker needs to be replaced.

The PGT informed us that a report about how an adult’s finances are being managed
does not result in an investigation if:

- thereportindicates that the adult is vulnerable but capable ©

60

61

62

The PGT was unable to provide the total number of reports for 2002, 2003, 2004, 2005 and 2006, as
prior to 2007, its system accounted only for some of the referrals received.

These numbers include all types of investigations that can be referred to the Assessment and
Investigations Services staff at the PGT. Not all investigations involve a request for an assessment of
incapability. The PGT does not separately track this information.

Public Guardian and Trustee Act, R.S.B.C. 1996, c. 383, s.17(1)(a)(b)(c)(d).

Public Guardian and Trustee of British Columbia, “Investigating: Assessment and Investigation
Services,” policy, September 2011, 6302.

The PGT said that in this circumstance, the person making the report would be given referrals for
assistance from the community. In rare situations where the adult wants the PGT’s assistance and
abuse is an issue, the PGT may offer to act as power of attorney for the adult.
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AND TRUSTEE

“self-neglect”

means any failure of
an adult to take care of
himself or herself that
causes, or is reasonably
likely to cause within

a short period of

time, ... loss in respect
of the adult’s financial
affairs, and includes

(d) creating a hazardous
situation that will likely
cause... substantial
damage to or loss of
property, and

(e) suffering from an
illness, disease or injury
that results in the adult
dealing with his or her
financial affairs in a
manner that is likely

to cause substantial
damage or loss in respect
to those financial affairs

Source: Adult Guardianship
Act,RS.B.C. 1996, c. 6, s.1.
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Issue Investigated

At the beginning of the
PGT investigation, do
adults and their families
receive an adequate
explanation of the role

of the PGT and the
procedures to be followed?
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« the adult who is the subject of the report is not a resident of
British Columbia

- the PGT is aware, without investigating, that there are others available,
willing and appropriate to assist the adult

« committeeship will not resolve the problem identified

« the adult is receiving income assistance from the Ministry of Social
Development, though some investigation may be done to determine the
level of risk and whether other appropriate options exist

- theallegation is historical but no current problem exists (for example, an
allegation that a power of attorney given 10 years ago was established
under undue influence, but there are no current concerns about the
attorney’s actions)

In urgent situations where an adult’s assets are at imminent risk, the PGT can take
steps under section 19 of the Public Guardian and Trustee Act to safeguard the adult’s
assets until a more permanent solution can be put in place.

Notice of Investigation

Neither the Patients Property Act nor the Public Guardian and Trustee Act include
any requirements that an adult or his or her family members be notified of a PGT
investigation into the adult’s incapability.

The PGT Guidelines state that “if an investigation is started, the PGT will normally
notify both the adult and the referring party in writing, unless risk or concerns are
identified that suggest written notification is not advisable”®* PGT policy states that
the PGT will:

« notify the adult of the investigation in writing unless notification puts the
adult at risk

« notify any existing attorney, representative or trustee unless notification
puts the adult at risk

- consider notifying involved supportive family members and friends in
writing, unless notification would put the adult at risk or is an unreasonable
invasion of the adult’s privacy *

The PGT may decide not to inform an adult that he or she is the subject of an
investigation if the PGT believes there is a risk to the adult - for example, in
situations where the adult lives with the person who is allegedly abusing the adult.
The PGT, for example, would not send the notification letter if it was concerned
that the alleged abuser may intercept the adult’s mail and interfere with the adult’s
assets, or subject the adult to harassment. Instead, the PGT would look for another
way of notifying the adult.

As reports the PGT receives can be unfounded or about an adult who is capable,
the PGT is cautious about notifying too many people early in the investigation in
order to protect the adult’s privacy. If there are allegations that a family or friend

has been abusing or pressuring the adult, the PGT would generally only notify these
individuals once it confirmed that known assets were protected.

8 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 17 < http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_issuing_Cert_Incapability_Fall_2011_FINAL.pdf>.

¢ Public Guardian and Trustee of British Columbia, “Investigating: Assessment and Investigation
Services,” policy, September 2011, 6302.



To notify an adult that it is investigating an allegation of abuse, neglect or
self-neglect, the PGT sends a letter that provides the contact information for the
PGT. Enclosed with the letter is an information sheet that describes Assessment and
Investigation Services, the section of the PGT that conducts the PGT's investigation.
The information sheet describes the department’s functions, the circumstances in
which it investigates, the PGT’s principles and the ways in which an adult may be
assisted.

The letter and the information sheet do not describe the steps the PGT will be
taking to investigate the adult’s situation. The information sheet says that the PGT
becoming committee of estate is one of the “options to assist adults who are not
able to manage,’ but it does not describe the consequences of having a committee
of estate appointed, including that the PGT will be managing the adult’s financial
affairs and will be assuming control of the adult’s accounts and assets. The letter also
does not describe what an adult can do if he or she wishes to dispute or challenge
the decision.

The letter sent to family members is an abbreviated version of the letter sent to the
adult and does not include the information sheet.

We reviewed the PGT and health authority files of 57 adults for whom the PGT
became committee of estate as a result of a certificate of incapability.®® Four of the
57 files (7 per cent) did not include any record of written notification of the PGT
investigation. In two of these cases, the PGT had not conducted an investigation,
as the health authority issued a certificate of incapability without the PGT's
involvement, which is not in accordance with PGT Guidelines. In the other two
cases, there was no explanation of why the adult was not provided with written
notification.

Analysis

The possible outcome of a PGT investigation for an adult — a request that a health
authority issue a certificate of incapability, making the PGT committee of the
person’s estate — is quite significant. If the PGT becomes committee of estate, it will
be responsible for making all financial and legal decisions on the adult’s behalf.

The letter notifying the adult that an investigation has begun states that the PGT will
be assessing whether its services will be needed to “help ... with the management of
these affairs.” While not inaccurate, this description is wholly inadequate to explain
to a person whose capability is in question that the consequence of a finding of
financial incapability is that the PGT will be making the adult’s financial and legal
decisions based on its understanding of the individual’s best interests and charging
fees for their services in doing so.

To ensure fairness, it is essential that the PGT provide an adult with clear written
notice that an investigation has begun. It is also important that the notice provided
gives the adult accurate information about the purpose of the investigation, the
potential outcome and its implications. To do this, the notice of the investigation
sent to the adult should include a description of the steps in the investigation,
including that the PGT might request a medical assessment from the adult’s

% In total, Ombudsperson staff reviewed 67 files. These 57 files include 5 files for each of the regional
health authorities from both 2008 and 2010, and 7 files from the Provincial Health Services Authority
(the total number of certificates issued by the PHSA in 2008 and 2010). The other 10 files reviewed
were files where the Public Guardian and Trustee was appointed committee of estate and the
authority ended for a reason other than the adult’s death.

REPORTS TO THE
PUBLIC GUARDIAN
AND TRUSTEE

Written Notification
of an Investigation
Provided to the Adult

“The Public Guardian
and Trustee of

British Columbia

is in receipt of a
referral regarding the
management of your
financial and legal affairs.
I will be assessing the
situation to determine
whether you need the
services of our office
to help you with the
management of these
affairs.”

Source: PGT's
notification letter template.
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physician, and potential outcomes so that the adult knows what to expect.
The notice should include an explanation of the adult’s options and should clearly
explain that the adult might wish to seek legal advice or assistance.

Currently, the PGT does not provide notice of its investigation to the adult if it
believes doing so will put the adult at risk. In those limited number of cases where
that is the case, the PGT should be able to continue this practice but needs to ensure
that the reasons are substantiated and well-documented.

Finding & Recommendation

F1 The Public Guardian and Trustee does not provide adequate information to
adults about an investigation of the adult’s financial incapability.

R1 The Public Guardian and Trustee provide written notice to all adults who are
the subject of an investigation, at the start of the investigation, that includes

®  the steps that will occur during the investigation,
®  the possible outcomes and their significance and
= an explanation that an adult can seek legal advice or assistance.




PUBLIC GUARDIAN AND TRUSTEE
INVESTIGATION

An investigation by the Public Guardian and Trustee of British Columbia (PGT)
determines whether the PGT should pursue a certificate of incapability in order to
become committee of estate for an incapable adult. The investigation is conducted
by PGT Assessment and Investigation Services staff.

When conducting an investigation when there is no substitute decision-maker in
place, the PGT inquires into the adult’s financial situation. The inquiry is focused on
the capability of the adult as well as the need for protection. The PGT is concerned
with whether financial loss has already occurred or is likely to occur.®® For example,
the PGT may look into whether or not bills are being paid and whether appropriate
expenditures are being made.

When conducting an investigation where there is a substitute decision-maker in
place, the PGT considers whether the agreement is valid and whether the substitute
decision-maker is fulfilling his or her duties. PGT procedure recommends that if a
plan cannot be made to address the concerns or if the substitute decision-maker will
not follow the PGT's recommendations, the PGT consider whether to seek to have
the PGT appointed committee of estate.

If the PGT is appointed committee of estate for an adult, every power of attorney,
including an enduring power of attorney, and every provision of a representation
agreement regarding the adult’s property is automatically suspended.”’

Information Obtained by the
Public Guardian and Trustee

Section 18 of the Public Guardian and Trustee Act allows the PGT to request
information from third parties that the PGT considers necessary for the investigation,
including any information relevant to the incapability of the adult. This includes
requiring any person or institution having records related to the adult to produce
these records, which are often financial records.®®

We reviewed 57 files where the PGT had become committee of estate for an adult
as a result of a certificate of incapability.® We looked at the kind of information the
PGT obtained during its investigation and found that it varied. The following are
two examples of information that the PGT obtained during its investigation, for two
different adults:

% Public Guardian and Trustee of British Columbia, “Investigations, Assessment and Investigation
Services,” policy, September 2011, 6302.

7 Patients Property Act, R.S.B.C 1996, c. 349.5.19.1.

% Public Guardian and Trustee Act, R.S.B.C. 1996, c. 383, 5.18.

% In total, Ombudsperson staff reviewed 67 files. These 57 files include 5 files for each of the regional
health authorities from both 2008 and 2010, and 7 files from the Provincial Health Services Authority
(the total number of certificates issued by the PHSA in 2008 and 2010). The other 10 files reviewed
were files where the Public Guardian and Trustee was appointed committee of estate and the
authority ended for a reason other than the adult’s death.
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Issue Investigated

Are the existing statutory
powers sufficient to allow
the PGT to effectively
protect the financial
interests of adults who
may be abused or
neglected?
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Adult A
- land title search for real property
« banking information from the adult’s local branch

«  Wills Notice Registry search

Adult B

- land title search for real property

« banking information from the adult’s local branch

«  Wills Notice Registry search

«  birth certificate

« bankruptcy report and notice to creditors

- correspondence with ICBC regarding a possible outstanding claim
« divorce documents

- manufactured home registry search

As these two examples illustrate, the amount of information obtained by
the PGT during an investigation varies.

Protection of Assets in Urgent Cases

Section 19 of the Public Guardian and Trustee Act gives the PGT the authority to take
certain temporary, time-limited actions when it has reason to believe that an adult’s
financial affairs, business or assets are in immediate need of protection.

If the PGT determines that an adult’s assets or affairs are in need of immediate
protection, section 19 of the Public Guardian and Trustee Act allows the PGT to:

instruct the institution where the adult has an account, that no funds be
withdrawn or paid out of the account

direct any source of the adult’s income to send the income to the PGT, or
a person named by the PGT, to be held in trust or to be used to protect or
maintain the health and safety of the adult

halt the sale or transfer of the adult’s property

« take any other steps that are reasonable under the circumstances to protect
the adult’s financial affairs, business or assets

Section 19(3) of the Public Guardian and Trustee Act states if the PGT takes any of the
steps outlined above, they remain in effect for seven days or a shorter period set by
the Public Guardian and Trustee.

According to PGT procedure, the first step in initiating protective measures is
assessing the level of risk to the adult. The PGT considers whether:

- thereis a substitute decision-maker and whether that decision-maker’s
actions are already under investigation by the PGT

there is evidence that a lack of protection will result in harm to the adult

there is information indicating that the adult has a condition that affects his
or her ability to make decisions about abuse or neglect

+ the adult has property, the sale or transfer of property is pending or the
adult has assets held in a financial institution ”°

70 Public Guardian and Trustee of British Columbia, “Protection of Assets for Adults in Urgent Cases
Under Section 19 of the Public Guardian and Trustee Act,” policy, September 2011, 6303.



In taking steps under section 19 of the Public Guardian and Trustee Act, the PGT also
considers how its actions will affect the adult’s ability to meet his or her basic needs
(how the adult will be able to obtain food and pay rent while his or her bank account
is frozen). The PGT may or may not inform the adult when it has taken protective
measures, depending on how the adult’s affairs were being managed. For example,
the adult may not be informed that an account has been frozen if that account was
being managed by another person through a power of attorney and the PGT had
concerns with the actions of the power of attorney.

PGT procedure includes examples of protective steps that may be taken to address
health and safety concerns, such as:

- directing a bank to pay an adult’s residential care facility payments from the
adult’s account

- directing an adult’s income source to send cheques to the bank rather than
to the adult’s home”

In addition to these steps, when there is no other way to safeguard the adult’s assets,
the PGT can have the adult’s funds directed to the PGT.

According to PGT policy, if the PGT takes temporary protective measures, they remain
in effect for seven days but can be extended for further periods of seven days if the
PGT finds that necessary to protect assets while it pursues a certificate of incapability.
Obtaining a certificate of incapability can take two to six months or longer.

If protective measures are used, they generally extend throughout this entire period.

If there is a significant and imminent risk, the PGT may quickly seek a certificate
of incapability, even if there is an alternate substitute decision-maker available
and willing to act on the adult’s behalf. The PGT would take this step pending the
substitute decision-maker being appointed a private committee.

In the course of our investigation, we learned that when the PGT uses its authority
under section 19 of the Public Guardian and Trustee Act, its practice is to write a letter
with specific instructions to financial institutions or others. For example, the PGT
may instruct a bank to not allow funds to be withdrawn from an account. The PGT
letters state that “the instructions take effect immediately and are in place until
further notice” and that the PGT “will be reviewing and reissuing these provisions
every seven days; however you will not be further notified unless there are changes
or the freeze is terminated.”

We reviewed 57 files where the PGT had become committee of an adult’s estate as a
result of a certificate of incapability.”? On five of these files (9 per cent), the PGT took
protective measures to protect assets, in some cases providing more than one set of
instructions. On these files, the PGT:

- instructed a financial institution to freeze the adult’s bank account five times
- instructed a financial institution to freeze the adult’s investments two times

« once directed a care facility to hold an adult’s residential school settlement
cheque and not provide it to the adult

- once requested that a financial institution “capture” the adult’s debit card 2

71 Public Guardian and Trustee of British Columbia, “Protection of Assests for Adults in Urgent Cases
Under Section 19 of the Public Guardian and Trustee Act," policy, September 2011, 6303.

2 |n total, Ombudsperson staff reviewed 67 files. These 57 files include 5 files for each of the regional
health authorities from both 2008 and 2010, and 7 files from the Provincial Health Services Authority
(the total number of certificates issued by the PHSA in 2008 and 2010). The other 10 files reviewed
were files where the Public Guardian and Trustee was appointed committee of estate and the
authority ended for a reason other than the adult’s death.

73 On some of these files, the PGT gave more than one instruction to one or more financial institutions.
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The measures taken by the PGT were in place for an average of 45 days. The longest
period of time that a protective measure was in place was 70 days. The shortest
period was 19 days. On one file, the measure was ceased after 19 days when the
PGT ended its investigation, having concluded that it was not necessary to seek

a certificate of incapability at the time.” On the other four files, the protective
measure ceased once the PGT became committee of estate.

Section 19 of the of the Public Guardian and Trustee Act was intended to work in
combination with Part 2 of the Adult Guardianship Act, which was passed as part

of the Adult Guardianship and Planning Statutes Amendment Act, 2007, which is not
yet in force. The PGT would be able to apply for a court order appointing the PGT
as a temporary property guardian. This application could be made if there is reason
to believe the adult is incapable of making decisions about his or her financial
affairs and an order is urgently needed to protect the adult’s financial affairs from
damage or loss. This court approved temporary guardianship would last for 90 days
and allow the PGT to take any of the actions it would be able to take as a regular
property guardian, except for appointing another party as property guardian.”

Analysis

Section 19 gives the PGT authority to take time-limited action to protect an adult’s
income or assets when it believes an adult’s financial affairs, business or assets are in
immediate need of protection. The PGT may, for example, instruct a bank to freeze
an adult’s bank account. The power to freeze a person’s assets without notice to
them and without their consent is a significant decision. It directly impacts a person’s
economic and legal rights. Section 19 does not, however, give the PGT authority

to manage an adult’s financial affairs while protective measures are in place.

The result for the adult is that they are left in financial limbo until the instructions are
withdrawn or the PGT or another party obtains authority to act for the adult.

Although the Public Guardian and Trustee Act states that any steps taken under
section 19 remain in effect for seven days or a shorter period, the PGT has adopted
a more expansive approach and simply reissues the instructions when further
authority, for example, a certificate of incapability, is being explored. This means the
financial limbo can last two to six months or longer.”¢ In the files we reviewed, the
instructions were in place for an average of 45 days.

We considered whether the PGT has authority to reissue instructions to protect the
assets of adults in urgent cases beyond the seven days outlined in section 19(3)
Public Guardian and Trustee Act.

In our view, the Public Guardian and Trustee Act does not provide the PGT with
authority to reissue instructions to protect the assets of adults beyond the seven
days outlined in section 19(3) of the Public Guardian and Trustee Act. It is unfortunate
that the temporary property guardian provisions under Part 2 of the Adult
Guardianship Act, which this power was to be used in conjunction with, has not been
brought into force. However, the resulting gap does not authorize the extension of
the limited powers of section 19(3) of the Public Guardian and Trustee Act. If anything,
the existence of the unproclaimed provisions indicate that the current process must
be read as limited.

74 A certificate was eventually issued two years later when new concerns were reported to the PGT.
7> Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s.11.

76 According to the PGT, obtaining a certificate can take two to six months or longer, and if protective
measures are used, they extend to this entire period.
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with such a profound impact on a person’s financial affairs, it would have used much
different and much clearer language. The legislature has, in fact, enacted this type of
authority, but it has not been proclaimed.

On November 22, 2007, the legislature gave royal assent to the Adult Guardianship
and Planning Statutes Amendment Act.”” The Amending Act includes provisions —
section 110 (b) and (c) — that amend section 19(3) of the Public Guardian and Trustee
Act by:

« changing the period of time that protective measures may stay in place,
from 7 days to 30 days

- authorizing protective measures to be renewed for 30-day periods

+  limiting the length of time that a protective measure may be taken to
90 days

However, subsections 110(b) and (c) were not brought into force on September 1,
2011, when the rest of section 110 was proclaimed.

The enactment of subsections 110(b) and (c) reinforces our view that section 19
does not give the PGT authority to reissue instructions to protect assets in an
emergency situation. That being said, there may be situations where because of
new circumstances, the PGT is justified in a fresh exercise of the power in section 19
for up to seven days. This is different from renewing and extending the time limit
regarding the same person in the same circumstances.

The clear language of section 19 supports the position that it provides an
exceptional power that the legislature intended to be used for a limited period of
time, in other words, as a short-term measure in an urgent situation.

Even if the legislation was amended to extend the period protective measures
could be in place and/or to allow them to be renewed, there are still difficulties with
relying on protective measures for the length of time that it may take to obtain a
certificate of incapability. While protective measures are in place, the adult may

be restricted from accessing his or her funds, and the PGT can only direct funds

to be used to protect or maintain health and safety. Authorizing the PGT to act as
committee or property guardian for a temporary period would limit this adverse
impact by allowing the PGT to manage the adult’s affairs on a temporary basis.

Finding & Recommendations

F2 The Public Guardian and Trustee does not have authority to extend the period
of seven days set out in section 19(3) of the Public Guardian and Trustee Act.

R2 The Public Guardian and Trustee discontinue the practice of extending the period
of seven days set out in section 19(3) of the Public Guardian and Trustee Act.

R3 The Ministry of Justice take steps to provide the Public Guardian and Trustee
with access to a court process to apply to act as a temporary property guardian
in urgent situations.

No Longer
77 Adult Guardianship and Planning Statutes Amendment Act, S.B.C. 2007, c. 34. Your Decision 51
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St. James Community
Service Society

Adults who are no longer
able to manage their
financial needs may

also use the services of
St. James Community
Service Society, a
non-profit organization
that may help incapable
adults in the Lower
Mainland manage
finances related to old
age security, guaranteed
income supplement and
Canada Pension Plan
only. The Society assists
incapable adults by
receiving the incapable
adult’s above-mentioned
income and paying their
basic living expenses.

Source: St. James Community
Service Society brochure.
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Alternatives to Guardianship

One of the guiding principles listed in the Adult Guardianship Act is that adults
should receive the most effective, but the least restrictive and intrusive, form of
support when they are unable to manage their financial affairs.”® As an alternative
to seeking a certificate of incapability, the PGT may consult with the adult and his or
her representative or family and friends in order to develop a plan that safeguards
the adult’s interests. In developing a plan, the PGT will consider whether another
party is willing and able to act as a substitute decision-maker.”® Another alternative
involves arranging help for the adult with aspects of his or her finances, such as
making deposits, planning for retirement or filing income tax.

At the commencement of an investigation, the PGT finds out from those providing
information whether anyone has a pre-existing substitute authority (power of
attorney or representative) and searches the Nidus registry for any representation
agreements or powers of attorney that the adult has made.® If there is no
pre-existing substitute decision-maker in place, the PGT tries to determine whether
there is someone involved in the adult’s life who can act as a substitute.

An adult’s circumstances and the source of his or her income may indicate an
alternative option to the PGT becoming committee of estate. For example, if an adult
is receiving assistance from the Ministry of Social Development, it can be arranged
that the adult’s rent is paid directly by the ministry. An adult receiving services

from Community Living BC (CLBC) may be able to receive financial management
assistance from CLBC. If an adult’s primary source of income is Old Age Security and
the Guaranteed Income Supplement, a friend, family member or an organization
such as St. James Society can act as a pension trustee. In addition to being less
intrusive, it may be advantageous as the cost of having the PGT manage an adult’s
estate is proportionally higher if the estate is relatively small.

Out of the 57 files reviewed, 56 files (98 per cent) included evidence that the
alternatives to guardianship were considered. Steps taken by the PGT included
contacting family members and friends, giving them information about applying

to be a private committee and exploring options such a pension trustee or St. James
Society.

The Medical Assessment

Surprisingly, the Patients Property Act does not require that an assessment or
opinion from a physician be obtained before a certificate of incapability is issued.
The legislation is silent regarding how an adult should be assessed.

The purpose of a medical assessment by a physician is to establish evidence of
the basis for pursuing a certificate of incapability. When the adult has a power of
attorney, the PGT can only investigate if it has reason to believe that the adult is
incapable of managing his or her affairs.®” A medical assessment can establish this
reason.

78 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 2(b).
72 Public Guardian and Trustee of British Columbia, “Investigating: Assessment and Investigation
Services," policy, September 2011, 6302.

8 The Nidus Personal Planning Resource Centre and Registry is a non-profit organization where
British Columbians can register a representation agreement, power of attorney or other planning
document.

81 public Guardian and Trustee Act, R.S.B.C. 1996, c. 383, s.17(c).



The PGT Guidelines recommend that the PGT arrange for a medical assessment,
referred to by the PGT as a “preliminary opinion of incapability,” as part of its
investigation. The guidelines say this is generally provided by a physician, usually
the adult’s family physician. The PGT Guidelines include the Physician Preliminary
Opinion of Incapability form as an appendix.

The PGT informed us that if the adult does not have a family physician or the

physician is unavailable, it will contact the health authority to find another physician.

If the adult is in a facility or hospital, the PGT may request an assessment by an
attending physician.

The PGT sends the Physician’s Preliminary Opinion of Incapability form to a physician
with a cover letter. The cover letter asks for the physician’s assistance in assessing
whether the adult “is mentally capable of managing his/her financial affairs.”

The letter explains that the assessment will help the PGT to determine “whether
support from [the PGT] is required” or enable the PGT to give direction to others
who may assist.

The letter requests that the form be completed and submitted within three weeks.
The letter does not state whether the doctor is expected to provide information
about the assessment to the adult. The letter also does not state that the opinion
is one of the pieces of information that will be used by the health authority in
determining whether to issue a certificate of incapability.

The form asks the physician to include information about the adult, including
personal information, mental status (including MMSE score), mental health status,
communication skills, medical and psychiatric diagnosis, functional status, and a
statement of opinion of capability to manage financial or legal affairs. The physician
is also asked to indicate whether the adult was notified of the assessment.

While the PGT expects information in the medical assessment to be based on an
assessment that is not more than six months old, it is not clear how this expectation
is communicated to the physician as it is not included in the cover letter.

We reviewed 57 files where the PGT had become committee of estate as a result of
a certificate of incapability. One file did not include a medical assessment and two
files (4 per cent) included medical assessments that were conducted six months or
more prior to the certificate of incapability being issued.®?On eight files (14 per cent)
the medical assessment occurred between three and six months prior to issuing

the certificate. On 28 files (49 per cent) the medical assessment was done one to
three months prior to issuing the certificate. On 18 files (32 per cent), the medical
assessment was conducted less than a month prior to issuing the certificate.

In the files we reviewed, it was clear that physicians who were assessing an adult’s
incapability, have had little involvement with the adult prior to conducting the
assessment.®On five files (9 per cent), the medical assessment was based on the
physician’s first meeting with the adult. On nine files (16 per cent) the physician had
known the adult for one month or less. On seven files (12 per cent) the physician
had known the adult between one and three months. On three files (5 per cent)
the physician had known the adult between three and six months. On 26 files

82 On one file, the medical assessment was done over 15 months prior to the certificate being issued.

8 While we were able to determine how long a physician had been treating an adult based on
information from the medical assessment form, we did not have information about how often the
physician had seen the adult and the nature of the treatment. For example, a physician treating an
adult in an in-patient context may have had more frequent contact with and knowledge of the adult
than a physician who sees an adult in the community.
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“Due to ageism and a lack
of legal understanding
or experience, health
care providers may work
from an assumption
of incapability. Further,
alow score on purely
cognitive assessment
tools such as the
mini-mental status
exam (MMSE) is often
erroneously presumed
to be a determinant of
incapability. Indeed,
the MMSE was never
intended to be a one-off’
capability determinant
tool. Rather, it was
designed to test for
cognitive status, which is
too often confused with
alegal determination of
capacity.”
Source: BC Law Institute,
A Comparative Analysis of
Adult Guardianship, Laws in

British Columbia, New Zealand
and Ontario, 22-23
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(46 per cent), the physician had known the adult for over six months. On the
remaining seven files (12 per cent), the documentation did not indicate how long
the physician had known the adult.8

Analysis

Unlike the certificate of incapability process where there are no statutory
requirements for a medical assessment, under the court process set out in the
Patients Property Act, a judge’s decision to appoint a committee must be based on
the opinions of two physicians regarding the adult’s capability to manage his or
her estate. Although the PGT Guidelines recommend that a medical assessment

be obtained, this is not a requirement. Currently, there is a significant difference
between the medical evidence required for the court to appoint a committee

(two physician opinions) and what is required for the health authority to issue a
certificate (no requirement for physician opinion), even though the end result is the
same for the adult.

This significant difference may be explained by the way in which mental health
services were previously provided. Large centralized facilities used to house the vast
majority of mental health patients. These facilities have been largely abandoned

in favour of regional community-based care. In mental health facilities, certificates
were usually issued by medical professionals who were either responsible for the
adult’s day-to-day psychiatric care, had knowledge of the adult, and may have
personally assessed the adult.

Today, health authority staff who issue certificates are rarely in the position

that the medical professionals who issued certificates in facilities used to be in.

We interviewed directors responsible for issuing certificates of incapability at each of
the health authorities and they consistently told us that they rarely meet or speak to
the adult before issuing a certificate and do not personally assess the adult.

Like a judge who is considering a committee application, health authority staff

who issue certificates told us they rarely have had direct contact with the adult for
whom guardianship is being considered. A finding of financial incapability requires
both a judge and health authority staff to be of the opinion that an adult has a
mental infirmity or disorder or disability of the mind. However, unlike a judge, health
authority staff can make this decision in the absence of both a medical assessment
and a hearing.

Part 2 of the Adult Guardianship Act, which has not been brought into force, would
require that a court application for the appointment of a property guardian

be accompanied by two assessment reports, each from a “qualified health care
provider.” A qualified health care provider is defined as a medical practitioner or a
member of a prescribed class of health care providers.

Part 2.1 of the Adult Guardianship Act, which has also not been brought into force,
would require one assessment by a qualified health care provider in order to issue a
certificate of incapability.®®

The draft Incapability Assessments Regulation, which accompanies Part 2 and 2.1 of
the Adult Guardianship Act, includes nurses, occupational therapists, psychologists
and social workers as prescribed classes of health care providers, if the professional

8 This includes one file where a medical assessment was not conducted.

8 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 32.



colleges for each profession meets certain conditions. This means that a court
application to appoint a committee of estate could be made on the basis of an
assessment provided by a nurse and another provided by an occupational therapist,
for example, without an in-person medical assessment. A certificate of incapability
could be issued on the basis of one assessment conducted by a physician or a
qualified health care provider, for example, a nurse, occupational therapist or a
social worker.

The regulation would also require that if the qualified health care provider is not

a medical practitioner, that the qualified health care provider review information
from a medical practitioner who has examined the adult or reviewed the adult’s
medical status, and provided information about relevant diagnoses and prognoses.
Under the draft regulation, a certificate could be issued on the basis of an
assessment by a qualified health care provider who has considered information
provided by a physician who has either examined the adult or reviewed the adult’s
medical information. While experts recommend that a team approach to capacity
assessments be adopted, it is unclear why a process would be developed that would
permit, except in the most extreme cases, the medical component of the assessment
to be conducted on the basis of a review of the adult’s medical information as
opposed to an in-person meeting with the adult.

Currently, there are no binding standards regarding how medical assessments must
be conducted. As the Patients Property Act does not require any assessment to be
conducted, there is no requirement that a medical assessment is conducted by a
physician or that the physician knows the adult and has examined the adult recently.
There is no requirement for physicians to follow practice guidelines or to complete

a standard assessment report form. There is no requirement for information to be
provided to the adult before the assessment and about the assessment process.
There was inconsistency in the thoroughness of the medical assessment reports we
reviewed. Without minimum standards for medical assessments, there is a lack of
certainty that a decision to issue a certificate of incapability will be based on current,
accurate information about the adult’s medical condition or that the adult will be
treated consistently.

One way to improve consistency is to establish minimum legally binding assessment
standards. The Adult Guardianship Act already has an assessment regulation.

The Adult Guardianship (Abuse and Neglect) Regulation establishes standards for
assessments conducted in order to determine if an adult is incapable of deciding not
to accept the services in a proposed support and assistance plan, in cases where the
adult may be abused or neglected. Standards include:

- who can conduct an assessment

« that the adult must be informed of the assessment and the purpose of the
assessment

+ thatan assessor must follow prescribed practice guidelines

« that an adult may refuse to be assessed and what should occur if the adult
does so

- thatan assessor can have a support person present for the assessment
- that the assessor must advise the adult of the outcome of the assessment

- that the assessor must produce a report on a prescribed form

Standards equivalent to the ones described above should be established in
regulation for medical assessments used for issuing certificates of incapability.
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.. [linformal
determinations of
incapability are often
conducted without the
knowledge or consent of
the adult in question, on
the premise that health
care providers do not
wish to upset the affected
adult”

Source: BC Law Institute,

A Comparative Analysis of
Adult Guardianship, Laws in
British Columbia, New Zealand
and Ontario, 22-23
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Finding & Recommendations

F3 A decision that an adult is incapable of managing his or her financial affairs is
not legally required to be based on an assessment conducted by a physician.

R4 The Ministry of Justice take steps to require that all certificates of incapability
are based on a current in-person assessment conducted by a physician.

R5 The Ministry of Justice, in consultation with the Ministry of Health, include
in regulation standards for conducting medical assessments as part of the
certificate of incapability process.

Informing the Adult about the Medical Assessment

The Patients Property Act does not require the PGT to notify the adult that it will be
seeking a medical assessment. The PGT Guidelines also do not recommend that the
adult be informed that a medical assessment will be completed. In addition, both
the legislation and the PGT Guidelines are silent regarding what information should
be shared with the adult about the medical assessment after it has been completed.

The PGT does not inform the adult that a medical assessment has been requested.

It leaves notification to the physician who conducts the assessment. If an adult
refuses to participate in a medical assessment, the PGT may consult the appropriate
agency designated under the Adult Guardianship Act, which can take steps under
Part 3 of the Adult Guardianship Act if it determines this is necessary. Part 3 of the Act
includes a provision that allows a designated agency to seek a court order to enter a
premises to interview an adult, even if the adult is denying entry, to determine if the
adult is abused or neglected and is unable to seek support and assistance. In rare
high-risk situations, if an adult cannot be assessed by a doctor for the purpose of
the PGT's investigation, the PGT and health authority may collaborate to compile
collateral information, which may include past medical assessments.

When seeking a medical assessment, the PGT sends its Physician Preliminary
Opinion of Incapability form to the physician. In the notification section of the form,
the physician is asked whether the adult was notified of the assessment, and if not,
why not. The form also asks if it would be injurious to the health of the adult to serve
him or her with copies of the documents related to the application to appoint a
committee, and asks for an explanation if the answer is yes.

We reviewed 57 files where the PGT had become committee of estate as a result
of a certificate of incapability. On eight of the files (14 per cent), there was no
indication that the adult was notified that the physician had been asked for a
medical assessment (the physician may also have completed the assessment on
the basis of an examination that occurred before the physician was asked for an
opinion). In five of these cases (9 per cent), it was noted that the adult was not
notified about the assessment because the adult would not understand, and in one
case it was indicated that the adult was not notified because of urgency. On 49 files
(86 per cent), notification was indicated by the physician checking the box on the
form that says the adult was notified. There was no indication in any of the files we
reviewed that information about the purpose of the assessment was provided to the
adult prior to it being conducted or that the adult being assessed received written
notification of the assessment.

8  Adult Guardianship Act, R.S.B.C. 1996, c. 6, 5. 49(1).



The Physician Preliminary Opinion of Incapability form states that a copy of the form
may be shared with the adult. The PGT’s position is that it is up to the physician

to decide whether to provide the adult with a copy of the form. The PGT does not
provide a copy of the Physician Preliminary Opinion of Incapability form to the adult
or inform the adult of the outcome of the medical assessment. The PGT Guidelines
do not recommend the adult be informed that he or she can seek a second opinion
if the adult disagrees with the medical assessment. There was no indication in any
of the files we reviewed that the adult was provided with a copy of the Physician
Preliminary Opinion of Incapability form, or that the adult was informed that he or
she could seek a reassessment or second opinion if he or she disagreed with the
assessment.

Analysis

An important aspect of administrative fairness is that a person who may be
adversely affected by a decision or action of an agency be given timely notice

of the decision-making process, the nature of the resulting decision and its
possible implications. Although the assessment is requested for the purpose of
the PGT investigation, the PGT leaves it to the physician to decide whether to and
how to notify the adult about the assessment and what information to provide.
Because physicians might complete the assessment on the basis of a previous
visit with the adult, in the absence of notification, it is possible for the adult to be
unaware that he or she was assessed and for what purpose. The PGT is conducting
the investigation and requesting the assessment and should also be responsible for
notifying the adult of the medical assessment. The PGT could include information
about the medical assessment as part of its notice of investigation.

The medical assessment is used by the PGT to decide whether or not to pursue

a certificate of incapability. It is also one of the pieces of information that health
authority staff consider when deciding whether or not to issue a certificate of
incapability. It is important that the adult is informed that the PGT has requested a
medical assessment and that the adult understands the purpose of the assessment
and its possible implications. It is also important that an adult is notified in advance
of the assessment because an adult can decide whether or not he or she wishes to
be assessed.

Because of the significance of the medical assessment, adults should be told
how they can obtain a copy of the assessment and how they can challenge the
assessment or request a second opinion if they disagree with the results.

There are instances where the health authority may obtain a medical assessment
prior to making a report to the PGT and therefore prior to the PGT’s involvement.
When this is the case, the onus is on the health authority to provide the notice that
would normally be provided by the PGT.
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Finding & Recommendation

F4 When the Public Guardian and Trustee is investigating an adult’s incapability, it
does not routinely inform the adult

that it has requested a medical assessment

of the purpose of the medical assessment

that the adult can refuse to be assessed

that the adult can have a support person present

how to obtain a copy of the medical assessment and

how to challenge the medical assessment or to request a reassessment

R6 When the Public Guardian and Trustee is investigating an adult’s incapability,
it inform the adult in writing that it has requested a medical assessment of the
adult’s incapability and

the purpose of the medical assessment

that the adult can refuse to be assessed

that the adult can have a support person present

how the adult can obtain a copy of the medical assessment, and
how the adult can challenge the medical assessment or request a
reassessment

How the Medical Assessment Is Paid For

If the PGT requests a medical assessment as part of its investigation, the PGT will
coordinate payment for the medical assessment and then later recover the cost
of the assessment from the adult, if the PGT is appointed committee of the adult’s
estate. The cost of the assessment usually ranges from $50 to $400.5” On rare
occasions, an assessment may cost over $1,000.

The PGT does not inform the adult that he or she might be responsible for the cost
of the medical assessment. According to the PGT, this is because if the investigation
does not result in a certificate of incapability, the PGT does not recover the cost of
the assessment. From 2007 to 2011, 41 per cent of the investigations conducted
resulted in certificates of incapability being issued.

If paying the cost of the medical assessment at the time that the PGT becomes
committee of estate will cause hardship, payment is deferred until the PGT assesses
that the adult has sufficient funds to cover this cost. If it has not been paid by the
time the PGT ceases to be committee of estate (because the adult has died or been
declared capable), the amount can be waived.

We considered the fairness of the practice of recovering the cost of medical
assessments from adults and the authority of the PGT to do so. Section 23 of the
Public Guardian and Trustee Act gives authority to the Lieutenant Governor in Council
to make “regulations prescribing fees or a scale of fees, including commissions and
charges, payable to the Public Guardian and Trustee for performing a duty or service
or for acting as trustee under this Act, another enactment or an agreement.”

One of the fees prescribed in the Public Guardian and Trustee Fees Regulation

87 British Columbia Medical Association guidelines recommend doctors charge approximately
$300 to complete the medical assessment form. British Columbia Medical Association, Revised
Fees For Uninsured Services Effective April 1, 2012, 2< https://www.bcma.org/files/Uninsured_
Services1Apr2012.pdf>.

8 public Guardian and Trustee Act, R.S.B.C. 1996 c. 383, s. 23.



(“Fees Regulation”) is for conducting investigations under section 17(1) of the
Public Guardian and Trustee Act of an adult who may be abused or neglected, if the
PGT has reason to believe that the assets of the adult may be at risk, or that the
representative, guardian or attorney has failed to comply with his or her duties.

The Fees Regulation (table provided below) lays out the amount that the PGT can
charge the adult for costs incurred during an investigation of this type.

Table 4 Public Guardian and Trustee Fees Regulation Fee Schedule

Value of asset or gross value of estate Fee charged
not over $100,000 $125
$100, 000 - $250,000 $200
$250,000 - $375,000 $250
$375,000 - $500,000 $300
$500,000 - $600,000 $350
over $600, 000 $400

Interestingly, the fee is not based on the complexity of the investigation but rather
on the amount of assets at risk. In addition to charging a fee for conducting an
investigation, section 23(4) of the Public Guardian and Trustee Act indicates that
the PGT may recover costs incurred and loans made in performing its duties and
delivering services under the Act. Although the PGT does not have any policy

on recovery of expenses incurred during an investigation, it informed us that its
practice is to recover costs for medical assessments and court applications from
adults if the PGT later becomes committee of the adult’s estate.

Analysis

The Fees Regulation authorizes the PGT to charge a fee for an investigation of an
adult who may be abused or neglected, if the PGT has reason to believe that the
assets of the adult may be at risk, or that the representative, guardian or attorney has
failed to comply with his or her duties. PGT procedure indicates that an investigation
is conducted when the PGT carries out any series of activities to determine whether
an adult’s assets are at risk, including telephone calls to friends, families, financial
institutions and other professionals and property searches.®

Section 23(4) of the Public Guardian and Trustee Act authorizes the PGT to recover
costs incurred in carrying out its duties in addition to the flat fee it can charge

for conducting an investigation. The amount of fee the PGT can charge ranges
from $125 to $400, depending on the value of the adult’s estate. Although the
PGT has not established a policy on when it will recover costs incurred during an
investigation, in addition to the fee charged for conducting the investigation, PGT
practice is to recover the full cost of the medical assessment (ranging from $50 to
$400) from the adult if the PGT is later appointed committee of the adult’s estate.

We considered the fairness of charging adults for the cost of the medical assessment
if the PGT is appointed committee.?® Although the cost of the medical assessment
varies, the PGT does not have a policy on what it will pay and when it will authorize

8 Public Guardian and Trustee of British Columbia, “Investigations of Private Committees,’ procedures,
June 2010, 6301.

% We did not consider the fairness of the practice of charging investigation fees to adults generally
because PGT practice is to not charge an investigation fee for investigations of an adult’s financial
incapability.

PUBLIC GUARDIAN AND
TRUSTEE INVESTIGATION

No Longer
Your Decision

59



PUBLIC GUARDIAN AND
TRUSTEE INVESTIGATION

60

OFFICE OF THE
OMBUDSPERSON

a higher amount to be paid. The PGT does not notify the adult that the adult might
be responsible for the cost of the assessment or how much it might cost. An adult is
presumed to be capable until he or she is determined to be incapable. This means
that although the adult is presumed to be capable at the time the PGT requests

the medical assessment, the adult’s estate can incur a fee for this assessment, to

be recovered at a later date, without the adult being made aware that he or she is
incurring the fee and without the adult authorizing it. This is inconsistent with the
presumption that the adult is capable at this stage.

Finding & Recommendation

F5 1tis unfair for the Public Guardian and Trustee to recover the cost of a
medical assessment conducted during an investigation of an adult’s financial
incapability from the adult’s estate after the Public Guardian and Trustee is
appointed committee of the estate.

R7 The Public Guardian and Trustee seek authority and support from the
provincial government to cover the costs of the medical assessment
conducted during the investigation of financial incapability and stop
recovering the costs from the adult’s estate after it becomes committee.

Public Guardian and Trustee Decision
to Pursue Guardianship

In addition to considering whether the adult is incapable of managing his or her
affairs and whether another person is available to assist or act on the adult’s behalf,
the PGT also assesses risk and the need for protection before deciding to seek a
certificate of incapability. The PGT informed us that it considers whether loss has
already occurred or is very likely to occur. It looks at whether:

bills are being paid

« income and applicable benefits are being received

- assets are appropriately in the adult’s name or at risk (for example, if a tax
sale of property is pending)
expenditures are appropriate

there are any health and safety implications for the adult as a result of his or
her current vulnerability

According to the PGT Guidelines, if the PGT determines that the adult needs a
guardian and there are no alternative options available, it may consider pursuing a
formal authority by either requesting a certificate of incapability or applying for a
court order appointing the PGT as committee of estate. Once it decides to pursue
authority, the PGT looks at the following factors to determine whether it will pursue
a certificate of incapability or a court order:

the urgency of the situation
whether protective measures are in place

«  whether the costs of a court application would cause economic hardship for
the adult (because the PGT will recover these costs from the adult’s estate if
it is granted committeeship)



PUBLIC GUARDIAN AND
«  whether the adult has assets in a jurisdiction outside of British Columbia that TRUSTEE INVESTIGATION
will require a court order in order to be able to manage them

- whether a court process is already underway

- whether other court orders are needed in addition to a possible
committeeship order (such as a support and assistance order under the
Adult Guardianship Act)

The PGT informed us that, after obtaining the required assessments, it takes about
three months to obtain a court order appointing the PGT as committee of estate.
The cost of a court order may be $5,000, or more if it is contested, which is collected
from the adult’s estate. The PGT estimated that it seeks to be appointed committee
of estate through a court order 12 to 15 times a year and might also be appointed
because a private committee died or had his or her authority rescinded by the court.

Table 5 Number of Times the Court has Appointed the PGT Committee of Estate

Year PGT appointed committee of estate®'
2002 34
2003 24
2004 37
2005 27
2006 37
2007 26
2008 20
2009 25
2010 29
2011 20
Total 279

The PGT chooses the court route relatively rarely compared to choosing the
administrative certificate process.

9 This table represents the number of times a court has appointed the PGT committee of estate. No Longer
It does not represent the number of times the PGT has applied to the court. Your Decision 61
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HEALTH AUTHORITY INVESTIGATION

The Patients Property Act does not set out a process to be followed by the health
authorities in investigating an adult’s incapability. We asked each of the health
authorities how many requests they have received from the Public Guardian and
Trustee of British Columbia (PGT) for certificates of incapability, and how many
certificates they have issued, for each of the past 10 years.

Table 6 Number of Certificates of Incapability (Cl) Requested and Issued by Health Authority,
by Year

Health Authorities* 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011
FHA | Cirequested” | N/A* ' N/A| N/A| N/A| N/A| N/A| N/A| N/A| N/A| N/A

Clissued N/A| N/A| N/A| N/A| N/A| N/A| N/A| 27 76| 77
HA Clrequested® | N/A| N/A| N/A| 100 116| 138| 157 131 115] 112
Clissued N/A| N/A N/A| 96| 109| 130| 146, 123 104| 94
NHA | Cirequested™ | N/A| N/A| N/A| N/A| 27| 43| 37| 45| 31| 25
Clissued N/A| N/A| N/A| NA| 21 40| 33| 36| 23| 20
PHSA | Clrequested 4 2 6 4 5 4 4 6 3 2
Clissued 4 1 6 4 5 4 4 6 3 2

VCHA | Cirequested” | N/A | N/A| N/A| N/A| N/A| N/A| N/A| NA| N/A| N/A
Clissued® N/A| N/A| N/A N/A| N/A| NA| 145 99|, 93| 80
VIHA | Cirequested” | N/A | N/A| N/A| N/A| N/A| N/A| N/A| N/A| N/A| N/A
Clissued®® N/A | N/A | N/A| N/A| N/A| NA| NA| NA | NA| NA

Provincialtotal | 387 | 307 | 270| 320 380 462 587 493 442 420

Clissued”

* Fraser Health Authority (FHA); Interior Health Authority (IHA); Northern Health Authority (NHA); Provincial Health Services Authority
(PHSA); Vancouver Coastal Health Authority (VCHA); Vancouver Island Health Authority (VIHA)

* Not available (N/A)

As the table above shows, only the Interior Health, Northern Health and Provincial
Health Services authorities are currently tracking the number of requests they
receive for certificates of incapability and the number they issue. The Interior
Health Authority has issued certificates 92 per cent of the times that they were
requested from the PGT, and the Northern Health Authority has issued certificates
of incapability 83 per cent of the times that they were requested by the PGT.

The Provincial Health Services Authority has issued certificates of incapability

%2 The FHA informed us that it does not have a centralized process for tracking the number of
certificates requested.

% The IHA informed us that it does not have a central registry of certificates requested. Smaller sites
within the IHA did not catalogue certificate information prior to 2004.

°  The NHA informed us that it did not keep statistics regarding certificate requests until part way
through 2005.

%  The VCHA informed us that neither it nor Providence Health Care has been tracking certificate
requests.

% The VCHA informed us that these data have been kept by directors and not stored centrally.
Some data were inaccessible. Providence Health Care did not record or track certificates centrally
until 2008 and Providence Health Care was unable to access the data for the years prior to 2008.

% VIHA informed us that it does not have a central database for tracking certificate requests.

% VIHA informed us that it does not have a central database for tracking certificates issued, and the
information that it provided may not be completely accurate. The data provided by VIHA were
therefore not included in this table. VIHA said that it would explore options for automating the
tracking of these data.

% These totals are based on data provided by the PGT. Totals based on health authority data could not
be calculated, since not all health authorities have tracked this information for each year.



100 per cent of the time it has received a request from the PGT. It is difficult to draw
any conclusions about this data when it is unavailable from the Fraser, Vancouver
Coastal and Vancouver Island health authorities.

When the Health Authority Investigation Occurs

The Public Guardian and Trustee (PGT) Guidelines describe the health authority
investigation as occurring after the PGT has completed its investigation. Sometimes,
however, the health authority is involved earlier. As a designated agency under

the Adult Guardianship Act, the health authority may receive reports directly from
concerned families and friends. It may also receive reports from staff of the health
authority and other agencies supporting the adult, and investigate reports that an
adult is abused or neglected.

In those cases, the health authority’s involvement may include:

«  providing the PGT with collateral information while the PGT is investigating
the adult’s need for a committee of estate

- providing the medical assessment reporting concerns about a substitute
decision-maker to the PGT

«making a report to the PGT about abuse or neglect, and/or the possible
need for guardianship

- investigating possible abuse or neglect in its role as a designated agency

-« conducting a functional/decision-making assessment in anticipation of a
request for a certificate from the PGT

As the Patients Property Act authorizes a health authority to issue a certificate of
incapability, it is possible for this to be done without the PGT requesting a certificate
or even being involved. The PGT has discouraged this practice, referring to it as
issuing an “unsolicited certificate” The PGT provided several reasons why it prefers to
be involved before a health authority issues a certificate of incapability:

- If the situation is urgent and financial loss may be imminent, the PGT can use
protective measures as soon as it is aware of the situation. (See “Protection of
Assets in Urgent Situations”in the Public Guardian and Trustee Investigation
of this report.)

- The PGT may have additional information based on a previous report or
other contact, including whether the adult made a “nomination” indicating
whom he or she wanted to act as committee of estate

- The PGT has access to information sources, such as the land titles office
and financial institutions, which may indicate a resolution other than
guardianship

« The PGT would like to prepare for becoming committee of a person’s estate.
The PGT becomes committee of estate upon a certificate of incapability
being issued, and if a certificate is issued without its knowledge, the PGT
must start acting in this role without having an action plan in place

We reviewed 57 files where the PGT had become committee of estate as a result of a
certificate of incapability being issued. On two (4 per cent) of the files we reviewed,
the health authority issued a certificate of incapability without consulting or
involving the PGT.

In one of these cases, a certificate of incapability was issued without the health
authority obtaining a functional assessment or a recent medical assessment.
The director issued a certificate of incapability in July 2010 relying on a physician’s

HEALTH AUTHORITY
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Guiding Principles for
Issuing a Certificate of
Incapability

“Incapability assessments:

« should only be
conducted as a
last resort and are
unnecessary if there
are alternate ways of
adequately meeting
the adult’s needs

« areundertaken only if
the assessment will serve
the interests of the adult

- begin with the
presumption that the
adult is capable of
making decisions

- are conducted fairly and
with respect for the adult

- in the Certificate of
Incapability context are
concerned solely with
the adult’s ability to
make decisions about
his or her financial and
legal affairs.

Source: Public Guardian and
Trustee of British Columbia,
Guidelines for Issuing a
Certificate of Incapability Under
the Patients Property Act,
October 2011, 5.
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notes from a visit with the adult in July 2008. The notes on the health authority

file indicated that the director issued the certificate of incapability believing that

a certificate had previously been issued. However, when the PGT received the
certificate, it did not have a record of previously receiving a certificate of incapability
for the adult or of acting on the adult’s behalf. The PGT believed there were other
alternatives that should have been considered before appointing the PGT as
committee of estate. However, it does not appear that the PGT or health authority
explored taking steps to pursue a less intrusive option either before or after the
certificate was issued.

Part 2.1 of the Adult Guardianship Act, which has not been brought into force, would
require a health authority to consult with the PGT before issuing a certificate of
incapability.’® The proposed legislation would also require that the PGT accept a
certificate of incapability before becoming an adult’s statutory property guardian.'™
This would mean that the PGT would not automatically become guardian upon the
health authority issuing a certificate. The proposed legislation would require the
PGT to provide reasons to the health authority if it did not accept a certificate of
incapability issued by the health authority.® The legislation would mean a health
authority could not issue an “unsolicited” certificate. This would promote good
practice as it would enhance consistency and protection.

Information Considered by the Health Authority

When the Public Guardian and Trustee (PGT) requests a certificate of incapability
from a health authority, it sends a letter to the health authority describing the
reasons for the request, and provides a copy of the referral form, a copy of the
medical assessment and other information.

Section 62 of the Adult Guardianship Act authorizes designated agencies such as the
health authorities to obtain information they need to investigate when it appears
that an adult is being abused or neglected.

As part of its investigation, the health authority collects collateral information.
Collateral information is information gathered from sources other than the adult and
assessments of the adult.

The PGT Guidelines recommend that health authority staff who conduct functional
assessments may need to gather collateral information in order to verify or dispute
some of the information given by the adult, if the adult has had the opportunity

to provide such information, or to supplement the information that the assessor
already has access to. The guidelines state that the assessor may ask a range of
potential sources for information, including family, friends, health care workers,
bank tellers and other people who have had financial dealings with the adult.'®
Health authorities confirmed that they collect this information from these sources.

190 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 32(3).
191 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 32(5).
192 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 32(6)(a).

19 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 16 < http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_issuing_Cert_Incapability_Fall_2011_FINAL.pdf>.



Functional Assessments

A key part of a health authority’s investigation is its own functional assessment of
the adult.

A“functional assessment” for the purpose of this report is the functional and
decision-making assessment conducted or coordinated by the health authority, not
the medical assessment referred to in the Public Guardian and Trustee Investigation
section. A functional and decision-making assessment involves examining the
adult’s knowledge of his or her financial circumstances, and collecting other relevant
information. The purpose of the medical assessment is to determine whether the
adult has a mental infirmity arising from age, disease or otherwise. The purpose

of the functional assessment is to determine whether the adult is incapable of
managing his or her financial affairs.'® A functional assessment typically involves
an assessment of the adult’s ability to make decisions about his or her finances

and the adult’s ability to carry out these decisions. Both the medical and functional
assessments result in opinions from the professional conducting the assessment
whether the adult is incapable of managing his or her affairs.

We reviewed 57 files where the PGT has become committee of estate as a result

of a certificate of incapability. Although the Patients Property Act does not require

a functional assessment in order for a certificate of incapability to be issued, 47 of
the 57 files (82 per cent) included a functional assessment conducted by the health
authority. Ten files (18 per cent) did not include a functional assessment conducted
by the health authority.’®

The PGT Guidelines recommend that the functional assessment include at least one
personal interview in which the assessor asks the adult about his or her financial
decision making.' The health authorities all stated that the functional assessments
they rely on for issuing a certificate of incapability are based on a current or recent
visit with the adult.

We reviewed 57 files where the PGT had become committee of estate as a result of
a certificate of incapability. None of the functional assessments occurred more than
six months prior to the certificate of incapability being issued. Three assessments

(5 per cent) occurred between three and six months prior to the certificate being
issued. Twelve assessments (21 per cent) were conducted between one and three
months prior to the certificate being issued. Thirty-two (56 per cent) of the functional
assessments occurred less than a month prior to the certificate being issued.

Analysis

The current legislative framework allows a health authority to issue a certificate of

incapability without the health authority conducting a functional assessment of the
adult’s incapability. On 10 of the files we reviewed (18 per cent), there was no record
of the health authority conducting a functional assessment. One file lacked not only a
health authority assessment but also a medical assessment coordinated by the PGT.'"”

1% Public Guardian and Trustee of British Columbia, Practice Guidelines for Certificate of Incapability
Assessments Under the Patients Property Act, March 2005, <http://www.trustee.bc.ca/pdfs/STA/
Certificate%200f%20Incapability%20Package.pdf>.

105 While two of these files did not include a functional assessment, they did include assessments
beyond the medical assessment, including neuropsychological assessments.

1% Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 13.

97 The file did contain notes where the physician offered the opinion that the adult was “not
competent to make a decision about [the adult’s] person.”The date on the notes was more than
two years before the certificate was issued.
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The focus of the medical assessment, which is typically coordinated by the PGT,

is on whether the adult has a“mental disorder/disability” that affects the adult’s
ability to manage his or her financial and legal affairs. The form used for the medical
assessment asks some basic questions about how the adult is functioning, such as
whether the adult is able to perform simple financial transactions and whether the
adult is able to do his or her own banking and shopping.

The focus of a functional assessment is on the adult’s awareness of his or her
financial and legal affairs and how the adult is actually functioning with regard

to these affairs. The Functional and Decision Making Assessment form includes

17 questions that the person conducting the assessment is expected to ask the
adult. These include whether the adult knows his or her income and its sources;
whether the adult knows what regular bills he or she has to pay; what debts, assets,
investment and property he or she has; and whether he or she ever needs the help
of a lawyer. The person conducting the assessment is expected to compare the
adult’s responses with information that he or she has learned from other sources
and to identify whether there are discrepancies that may indicate a concern.

As outlined in the Public Guardian and Trustee Investigation section, in many cases,
a medical assessment may be conducted by a physician who is not the adult’s
regular physician or has not known the adult for very long. It seems unlikely that

all physicians will explore functioning issues in depth. This is especially the case
where the physician bases the assessment on a previous examination of the patient.
Nonetheless, when a physician is familiar with an adult, the physician may be able to
complete both a medical and functional assessment.

A decision to issue a certificate based solely on the medical assessment may reflect
the adult’s medical condition but not their actual functioning. In other words, a
certificate issued on the basis of a medical assessment alone may be a certificate
that does not need to be issued if the adult is actually functioning capably with the
supports available to him or her.

Both the medical and functional assessments meet important needs in the process
leading to a certificate of incapability. By issuing a certificate of incapability based
on only one of these assessments, a director might not be taking all relevant
considerations into account. Both assessments should be conducted whenever
possible.

Finding & Recommendation
F6 The Patients Property Act does not require that a certificate of incapability be
based on a functional assessment.

R8 The Ministry of Justice take steps to require that all certificates of incapability
be based on both a medical and a functional assessment.




Staff Who Conduct Functional Assessments

There are currently no legislated or regulatory requirements regarding which health
authority staff can conduct a functional assessment or what training a person must
have in order to do so.

The Public Guardian and Trustee (PGT) Guidelines state that a functional assessment
may be conducted by a single assessor or carried out by an assessment team.
An assessment team may include a:

«  psychiatrist

- general practitioner

< nurse

- social worker

- occupational therapist

- continuing care case manager

The PGT Guidelines, however, do not specify what training a person should have
before conducting an assessment.

In the health authorities, it is primarily social workers, nurses and occupational
therapists who conduct functional assessments. In the Fraser, Interior and Vancouver
Island health authorities, psychologists may also conduct functional assessments.
The Vancouver Island Health Authority includes physiotherapists in its list of
registered professionals who may be involved in an assessment.

We reviewed 57 files where the PGT had become committee of estate as a result of
a certificate of incapability being issued. Forty-seven (82 per cent) of these included
documentation of an assessment. On these files, the assessments were conducted
by a:1%®

« social worker 32 times

< nurse 11 times'®

« occupational therapist 4 times
+ doctor/psychiatrist 3 times

«  psychologist 1 time

« other 2 times'®

In our review, we found that the majority of health authority assessments were
conducted by a social worker.

During our interviews with health authority staff who issue certificates of incapability
as appointed or delegated directors under the Mental Health Act, we were told by
some that they prefer to have an assessment conducted by an occupational therapist,

as occupational therapists have specific training in conducting functional assessments.

Others preferred that the assessment be conducted by any professional provided that
they had prior contact with the adult.

1% The total of professionals exceeds 47 as there were several assessments conducted by more than
one person. One assessment involved three professionals and three assessments involved two
professionals.

1% Includes both registered nurses and registered psychiatric nurses.

1% One assessment was conducted by a “mental health housing coordinator” and one by a‘“case
manager.”We were unable to determine what type of professionals these staff were.

HEALTH AUTHORITY
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Issue Investigated

Are health authority
staff who conduct
functional assessments
given sufficient training
to effectively fulfill their
responsibilities?

Role of Staff Who
Conduct Functional
Assessments

- notifies the adult of the
assessment

- conducts the assessment
« consults the PGT

- consults with the
Director, who makes
the final decision about
whether to issue a
certificate of incapability

Source: Public Guardian and
Trustee of British Columbia,
Guidelines for Issuing a
Certificate of Incapability Under
the Patients Property Act,
October 2011,9.
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The number of staff who conduct functional assessments varies between the
health authorities. The Vancouver Island Health Authority estimated that it has

100 staff who may conduct these assessments compared to an estimated 143 in
Interior Health, 750 in Fraser Health and 882 in Vancouver Coastal Health (including
Providence Health Care staff)."

The health authorities estimated that staff who conduct functional assessments
spend 2-8 per cent of their time doing these assessments. Specifically, Fraser Health
estimated that staff spend 2 per cent of their time doing functional assessments;
Interior Health estimated less than or equal to 5 per cent; VIHA estimated 2-8 per
cent; and Vancouver Coastal Health commented that the amount of time spent by
staff is statistically “insignificant."'2

Despite the number of staff who can potentially conduct a functional assessment,
none of the health authorities provide training to staff on conducting functional
assessments. Northern Health provides general adult guardianship training.

Section 14 of the draft Incapability Assessments Regulation under the Adult
Guardianship and Planning Statutes Amendment Act, Part 2.1 (which is not yet in
force), would require that, for assessments of incapability made for the purposes

of appointing a statutory property guardian, a qualified health care provider must
conduct the assessment. The draft regulation would require that a qualified health
care provider be a nurse, occupational therapist, psychologist or social worker if
the respective professional college has “established standards, limits or conditions”
regarding its members’ performance when conducting incapability assessments for
the purpose of the Adult Guardianship Act.""?

We reviewed the qualifications required for conducting incapability assessments
in other jurisdictions.*In Ontario, for example, an assessor may be a physician,
psychologist, social worker, occupation therapist or nurse.'

We also found that many staff learned how to conduct functional assessments
on the job through informal mentorship from a senior employee who had been
conducting assessments. Many did not receive specific training on conducting
functional assessments. Most health authority staff we spoke to who conduct
functional assessments felt that more training and more focused training would

""" In Northern Health, the number of staff who conduct these assessments vary by community,
program and number of requests for assessments. The Provincial Health Services Authority
explained that since Riverview closed in 2012, none of its staff conduct functional incapability
assessments. If it received a request for a certificate of incapability for an adult who was in the
Forensic Psychiatric Hospital, it would need to train existing staff to conduct the assessment.
Fraser Health explained, in relation to the large number of staff who may conduct functional
assessments, that it has 27,000 staff, 2,000 physicians and serves a population of 1.7 million people.

"2 |n Northern Health it was difficult to quantify the proportion of staff’s time spent on functional
assessments because of variations in communities’ compositions and types of assessment required,
as well as client’s program involvement. The Provincial Health Services Authority said the percentage
of time is 0% since Riverview closed in 2012. It has not received a request for a certificate of
incapability for an adult at the Forensic Psychiatric Hospital since 2008.
VCHA noted that a functional assessment is for the purpose of determining incapability to perform
any/all activities of daily living and involves assessment of cognitive function, physical function,
executive function and psychiatric condition. Most patients upon admission into a VCHA program
will be assessed comprehensively for all of the above and referred appropriately to those supports
and services deemed necessary as a result of the assessment. VCHA explained that only about 70 -
90 assessments conducted per year result in completion of the functional assessment form.

mn

@

Incapability Assessment Regulation, consultation draft, 2007, s. 3.

"% During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

"5 Capacity Assessment Regulation, O.N. Reg. 460/05, s. 2(2).
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benefit those who are new to the process and that refresher training would benefit INVESTIGATION
those who have been conducting assessments for a period of time. One assessor we
spoke with relied on professional guidelines from 1988 for conducting assessments.

We reviewed the training requirements for assessors in other jurisdictions.'®

An assessor in Ontario, for example, must complete a prescribed assessment course
and, to remain qualified, must meet a continuing education requirement and
conduct a minimum of five assessments in a two-year period.

Analysis

There is no legally binding standard regarding who can conduct functional
assessments, although we found that they are typically conducted by social workers
but may be conducted by a nurse, occupational therapist, psychologist, psychiatrist
or doctor. In order to ensure that all functional assessments are conducted by
qualified professionals, the government plans to define what professionals they
consider to be qualified for this purpose.

In each health authority, there are many staff in different communities that might

be asked to conduct a functional assessment. Health authorities estimated that staff
who conduct functional assessments spend a small amount of their time (2 per cent
to 8 per cent) performing this task compared to their other duties. Given the amount
of time spent conducting assessments, it is important that these staff are properly
trained and that they receive training on an ongoing basis. However, many of the
staff we spoke to who conduct assessments said that they had not received training
specific to functional assessments.

Finding & Recommendation

F7 The health authorities do not consistently provide training to staff who
conduct functional assessments.

R9 The Ministry of Health, in consultation with the health authorities, develop a
provincial training program that must be completed by health authority staff
before conducting functional assessments and ensure this training is provided
on an ongoing basis.

. Issue Investigated

Before Conducting an Assessment -
At the beginning of

The Patients Property Act is silent on the process for conducting functional a health authority
assessments, including the process for notifying the adult and providing the adult investigation, do adults
with information about the assessment process. and their families
The Public Guardian and Trustee (PGT) Guidelines recommend that before the receive an adequate
interview, the assessor determine the best way to communicate with the adult, explanation of the role
which may include determining whether an interpreter is required; whether the of the health authority

and the procedures to be
followed?

6 During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon), No Longer
which are highlighted as examples for best practice throughout the report. Your Decision 69
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adult uses sign language; whether the level of communication used during the
interview will be appropriate, given the adult’s intellectual development; or whether
family, friends or caregivers are available to help communicate with the adult.'”

Notice of Assessment

The non-binding PGT Guidelines suggest that the assessor or assessment team
inform the adult of its intention to conduct a functional assessment. The PGT
Guidelines also state that, “to the extent reasonable, the assessor or team involves
the adult in the overall process ... though notification can be waived if the
information would be seriously injurious to the adult’s health and well being.” '8

The health authorities indicated that, in most cases, they notify adults of their
intention to conduct a functional assessment verbally. The Fraser and Interior
health authorities said that this notification may occur when staff call to arrange
an assessment. While the Vancouver Coastal Health Authority told us that it is best
practice to notify the adult of the assessment before it is conducted, each of the
health authorities confirmed that the adult may be notified about the assessment
at the time that the assessment is conducted.

Vancouver Coastal Health explained that if the assessment occurs prior to a
report to the PGT, the assessment may be part of a more comprehensive series of
tests. In these circumstances, staff may not yet be aware that the adult’s financial
incapability is an issue, and therefore staff may not inform the adult specifically
about this aspect of the assessment.

The Fraser Health Authority told us that it may not notify the adult of the assessment
if staff believe doing so would be injurious to the adult. The Vancouver Island Health
Authority said it may not notify an adult if doing so would, in the staff’s view, put
him or her at unacceptable risk of abuse, neglect or self-neglect. Vancouver Coastal
Health said that it may not notify the adult about the assessment for clinical reasons
- for example, if staff anticipate that it would cause confusion or agitation.

The health authorities indicated that it would be exceptional to notify a family
member or friend of an adult about a functional assessment.

During our interviews with health authority staff who conduct functional
assessments, staff told us that notice is given to the adult in most cases. Staff
commented that in some cases, notice is not provided in advance, but rather the
notice and an explanation is provided just prior to the adult being assessed. One
assessor phones the adult directly to provide notice and arrange the assessment.
Some commented that notice may not be provided if there is concern about
whether the adult will participate.

We reviewed 57 files where the PGT had become committee of estate as a result
of a certificate of incapability being issued. Forty-seven files (82 per cent) included
documentation of an assessment by the health authority. Forty-three files (75 per
cent) included evidence that the adult was notified of the assessment.

The Functional and Decision-Making Assessment Form includes a box where it asks
the health authority staff person who conducted the assessment if the adult was
notified of the assessment and if so, how — by mail, phone or in person. On all of

"7 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 14.

8 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 9.
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the files we reviewed, where this form was present and the adult was notified, the INVESTIGATION
form indicated that notification was provided in person. It was not clear, however,
whether the adult was notified prior to the assessment being initiated. This
distinction is relevant because if the notice is provided as the assessment is starting,
the adult doesn’t have an opportunity to have a support person present.

In addition to asking whether the adult was notified of the assessment, the
Functional and Decision Making Assessment Form asks whether the adult was
informed that the “PGT may be appointed to manage his or her financial or legal
affairs” Twenty (35 per cent) of the files we reviewed did not indicate that the adult
was informed of the implications of the assessment.'"®

The Incapability Assessments Regulation was drafted to accompany section 2.1 of

the Adult Guardianship Act, which is not yet in force. The regulation would require
that before performing the assessment, the assessor must advise the adult that he
or she is being assessed to determine whether the adult is incapable of making
decisions about his or her financial affairs. The regulation does not specify whether
notification should be provided orally or in writing. It would also require the assessor
to advise the adult that if he or she is found incapable, the assessment may be used
to appoint a guardian.

We reviewed the requirements in other jurisdictions for providing information to the
adult before the assessment.’?® In Ontario, section 78(2) of the Substitute Decisions Act
requires the assessor to tell the adult the purpose of the assessment, the significance
and effect of a finding of capacity or incapacity, and the adult’s right to refuse to be
assessed.'!

Support Person

The PGT Guidelines indicate that an adult may have a support person present during
an assessment. The guidelines note that the assessor may refuse to allow a person to be
present during the assessment if, in the assessor’s view, the person’s presence will not
benefit the adult, will disrupt the assessment or will otherwise have an adverse effect.

Each of the health authorities told us that an adult may have a suitable person
present to support him or her during the assessment, although it is unclear how an
adult is informed of this. VIHA stated that a support person could be present to assist
with communication, but normally the adult is assessed alone.

Assessors consistently told us that an adult can have a support person during

the assessment, though some said this is not common and that they prefer that a
support person not be present. Only one assessor expressed a preference for having
a support person present and that was to serve as a witness to the fair conduct of
the assessment.

% This includes four files where the health authority had not conducted or arranged an assessment,
and six files where the health authority had conducted an assessment other than a functional and
decision-making assessment and therefore did not use the form that indicates whether the adult
was informed.

20 During our investigation, we reviewed the guardianship schemes for every province and territory in

Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

121 These provisions do not apply if the assessment is ordered by a court, or if a power of attorney No Longer
authorizes someone to force the adult to be assessed. Your Decision 71
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The draft Incapability Assessments Regulation would permit an assessor to allow
someone other than the adult being assessed to be present during all or part of an
incapability assessment if:

« itis necessary or advisable for the purpose of communicating with the adult
« itis necessary or advisable for the purpose of conducting the assessment, or

« itis requested by the adult '??

The draft regulation would give the assessor the authority to prevent a support
person from being present during an assessment if the person’s presence would, in
the opinion of the assessor, disrupt or adversely affect the assessment.

Participation in the Assessment

The PGT Guidelines indicate that an adult may refuse to participate in an assessment
and that if the adult refuses, the assessor must decide whether the assessment
can be accurately completed by using observational and collateral information.
The guidelines caution against using the adult’s refusal as an indication of capability.

The health authorities may use observational and collateral information if the
adult refuses an assessment. The Fraser and Vancouver Island health authorities
said that in these cases they may take action authorized by the Adult Guardianship
Act if necessary. Section 59 of the Act authorizes designated agencies (which
include health authorities) to take measures when an adult is apparently abused
or neglected and apparently incapable of providing consent, and the designated
agency staff is of the opinion that it must act to prevent significant damage or loss.
These measures include:

- entering a premises without a warrant or court order, and using reasonable
force as necessary

« removing an adult from the premises and transporting him or her to a safe
place

« providing the adult with emergency health care

- informing the PGT that the adult’s financial affairs need immediate
protection

- taking any other emergency measures necessary to protect the adult from
harm'#

Approximately 70 per cent of the assessors we interviewed believed that an adult
can refuse to participate in the assessment. The assessors’ responses varied with
regard to what they would do if an adult refused. Some said they would make
repeated attempts and perhaps try to conduct the assessment in a different setting.
One commented that if the adult refused to participate, the assessor would arrange
for a police officer to attend the assessment with the assessor in order to have the
adult cooperate. Some assessors explained that they would inform the adult that
the process would continue whether the adult participated in an assessment or not.
One assessor stated that if an adult refused, the assessor would presume incapability
unless information to the contrary was obtained.

122 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 9.

2 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 59.



The draft Incapability Assessments Regulation states that if the adult refuses to
participate in all or part of an assessment, the assessment could be conducted using
information based on observations and other sources, if the assessor believes that
the assessment can reasonably be completed by doing so.

We reviewed the requirements in other jurisdictions for providing information

to the adult before the assessment.' When an adult refuses an assessment,
Ontario’s Substitute Decisions Act states that he or she must not be assessed unless
the assessment is ordered by a court or the person being assessed has previously
authorized a substitute decision-maker to allow the use of force to ensure an
assessment is conducted.’®”

Analysis

An important aspect of administrative fairness is that if a person could be adversely
affected by a decision or action of an agency, the person should be given timely
notice of the process and the nature of the resulting decision and its possible
implications.

When an adult is going to be assessed by the health authority, there are a number of
decisions the adult can make about the assessment, including:

- whether to participate
- whether to arrange for a support person to be present

- whether to seek advice regarding his or her legal rights

Notice is timely if it is given with sufficient time for the adult to consider these
questions — whether to participate, whether to invite a support person and whether
to seek legal advice. In order to make these decisions in a meaningful way, it is
necessary that the adult be informed of the assessment prior to it being initiated
and that the adult be informed of its purpose and the significance of a finding of
incapability.

Health authority staff come into contact with adults in different situations and so
in some circumstances an informal evaluation may begin before an actual decision
is made to seek an assessment of an adult’s capability. In those situations, notice
should be given once a decision to move to an assessment is made.

In situations where health authority staff, based on an evaluation of the information
they have reviewed, reasonably conclude that providing notice would put an adult
at risk, notice should not be required. The conclusion and the reasons for it must,
however, be clearly documented.

As part of the notification, the adult should be made aware that he or she can refuse
to participate in the assessment, but that the assessment may still be conducted and
would rely on collateral information.

The adult should also be informed that he or she can invite a support person to
be present and can seek legal advice. The assessor should have the ability in those
cases, where the assessor has reasonable grounds to believe that a particular
person’s presence would adversely affect the assessment, to advise the adult that

24 During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

125 Substitute Decisions Act, S.0. 1992, c. 30, s. 78(1)(3).
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Goal of the Assessment

" .to obtain information
on the capabilities of
the person to manage
their financial and legal
aftairs...”

Source: Functional and

Decision Making
Assessment Form
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the person will not be permitted to act as a support person, but that the adult may
have a different support person or proceed without a support person. The decision
not to allow a particular support person should be clearly documented.

In addition, it would enhance the transparency and accountability of the process
if the adult were told how to obtain a copy of the assessment and what options
the adult has if he or she disagrees with the assessment or would like to request a
reassessment or second assessment.

Finding & Recommendations

F8 The health authorities do not consistently provide adults with timely notice
of and adequate information about functional assessments.

R10 Health authorities ensure that adults receive timely notice of and adequate
information about functional assessments. The information provided to
adults should include:

the purpose of the assessment

that the adult can refuse to participate in the assessment

that the adult can have a support person present

how the adult can obtain a copy of the assessment and

how the adult can challenge the assessment or request a reassessment.

In exceptional circumstances, when the health authorities have
concluded on reasonable grounds that providing notice would put an
adult at risk, notice is not required.

R11 The Ministry of Justice take steps to require in regulation that adults be
provided with timely notice of and adequate information about functional
assessments.

Assessment Process

The Patients Property Act does not include any requirements with regard to what
type of assessment is conducted, how an assessment is conducted or how it is
documented. The Public Guardian and Trustee (PGT) Guidelines, however, provide
direction for conducting a functional assessment.

According to the PGT Guidelines, assessors may look at various cognitive abilities,
including:
- whether the adult’s ability to make decisions or solve problems has become
significantly worse compared to his or her past abilities

- any discrepancies between the adult’s answers to questions about his or her
financial affairs

« the adult’s knowledge and understanding of his or her income and its sources
« the adult’s knowledge and understanding of his or her bills and debts that
require payment on a regular basis'*

The PGT Guidelines also contain a list of indicators that may help in determining
whether the adult understands the basic information needed to make decisions
about his or her financial affairs, including:

126 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 37.



- whether the adult gives consistent and unambiguous answers to questions

- whether the adult is able to participate in the discussion about his or her
financial affairs

« whether the adult asks pertinent questions that reflect an understanding of
the situation and/or the adult’s financial affairs

- whether the adult identifies the actions that are necessary to ensure the
reasonably effective management of his or her financial affairs'?’

In addition to assessing cognitive abilities and understanding of financial decisions,
an assessor may consider functional abilities in order to determine whether the
adult is able to take steps to ensure that his or her decisions regarding financial
affairs can be implemented. The PGT Guidelines include a Functional and Decision
Making Assessment Form for this purpose.

The Functional and Decision Making Assessment Form includes seven sections for
the assessor to fill out and contains a variety of questions relating to the adult’s
ability to communicate, the adult’s understanding of his or her financial and legal
affairs and what issues he or she is experiencing. At the end of the form, the assessor
is asked for an opinion as to whether the adult is capable or incapable of managing
his or her financial or legal affairs.

The health authorities told us that it is their practice to conduct functional
assessments based on the PGT’s Functional and Decision Making Assessment Form.

During our interviews with health authority staff who conduct functional
assessments, we received varied responses to the question of how assessments are
conducted. Some referred to using the PGT's Functional and Decision Making Form
and some stated that they do not use the form. Some assessors commented that
they were not clear about how the Functional and Decision Making Assessment
Form is to be used, or had difficulty using it when they first started conducting
assessments. One specifically said that she could use more guidance on how to use
the form and on what to base her opinion on.

Some assessors stated that they use one of several other assessment tools, such

as the Mini Mental Status Exam or Independent Living Scales. Other assessors said
that they base their assessment on a discussion of or demonstration of the adult’s
specific functioning with regard to finances. For example, the adult may be asked
what bills he or she pays and how he or she pays them. The adult may also be asked
to fill out a cheque or perform other tasks to demonstrate functioning.

The Incapability Assessments Regulation was drafted to accompany Parts 2 and 2.1
of the Adult Guardianship Act, which is not in force. The regulation would establish

what information must be considered when assessing whether an adult is incapable.

The draft regulation would require that when assessing incapability, an assessor
must determine whether the adult demonstrates an understanding of:

- the nature of his or her financial affairs, including the value of the adult’s
business and property

- the obligations owed to the adult’s dependents

- the decisions or actions that must be taken for the reasonable management
of his or her financial affairs

« therisks and benefits of making particular decisions about his or her
financial affairs

127" Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 14.
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- information given to the adult about the above points

« the fact that the information referred to above applies to his or her situation

An assessor would also need to determine whether the adult is able to take steps to
ensure that his or her financial decisions can be implemented.'?®

The draft regulation includes a prescribed form in which the assessor would indicate
his or her opinion as to whether the adult is incapable or capable of managing his
or her financial affairs. Section 8 of the regulation would also require the assessor to
attach the details of the assessment, including:

« the factors considered in making the determination
« the conclusions reached on the basis of those factors

- the information used if the adult refused to participate in the assessment'?

We reviewed the requirements for assessments in other jurisdictions.* Ontario

also has prescribed guidelines that assessors must follow when conducting an
assessment.The guidelines are contained in a 59-page document that covers topics
such as ethical and legal considerations, questions to be asked, performing capacity
assessments with special populations, and steps to be taken when performing an
assessment.”'

Analysis

The Patients Property Act does not include any requirements regarding functional
assessments. The PGT Guidelines provide some direction regarding assessing
whether an adult is incapable; however, the guidelines are not legally binding on
health authorities.

We found that assessment practices varied significantly among health authorities
and among assessors. We were also told by some assessors that they were uncertain
as to how they should be conducting incapability assessments and how they should
be forming their opinions regarding incapability. In order to ensure consistency,
minimum legally binding assessment standards should be established.

In case where an adult may be abused or neglected, there already is an assessment
regulation under the Adult Guardianship Act that applies to assessments conducted
to determine if the adult is incapable of deciding not to accept the servicesin a
proposed support and assistance plan. The Adult Guardianship (Abuse and Neglect)
Regulation sets out:

- who can conduct an assessment

- that the adult must be informed of the assessment and the purpose of the
assessment

« that an assessor must follow prescribed practice guidelines

« that an adult may refuse to be assessed and what should occur if the adult
does so

- that an assessor can have a support person present for the assessment

28 Incapability Assessment Regulation, consultation draft, 2007, s. 14.

2 Incapability Assessment Regulation, consultation draft, 2007, s. 8.

30 During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

131 Ontario Ministry of the Attorney General, Guidelines for Conducting Assessments of Capacity, May 2005
<http://www.attorneygeneral,jus.gov.on.ca/english/family/pgt/capacity/2005-05/guide-0505.pdf>.



« that the assessor must advise the adult of the outcome of the assessment

< that the assessor must produce a report on a prescribed form

In order to enhance consistency and ensure that all functional assessments meet
minimum standards, requirements equivalent to the ones described above should
be established in regulation for functional assessments used for issuing certificates
of incapability.

Finding & Recommendation

F9  Intheabsence of legally binding minimum assessment standards health
authority staff who conduct functional assessments follow different
assessment practices resulting in inconsistent treatment for individual adults.

R12 The Ministry of Justice, in consultation with the Ministry of Health, include
in regulation standards for conducting functional assessments as part of the
certificate of incapability process.

After Conducting the Assessment

The Patients Property Act does not require staff to inform an adult about the outcome
of an incapability assessment. The Public Guardian and Trustee (PGT) Guidelines
recommend that the assessor inform the adult of the results of the assessment.

The guidelines state that it is up to the assessor to determine whether to inform the
adult verbally or in writing of the results of the assessment, depending on the adult’s
condition and circumstances.

We asked the health authorities whether they provide the adult with a copy of

any assessments conducted. All of the health authorities, except the Fraser Health
Authority, indicated that they do not give copies of assessments to the adult.
Interior Health, Northern Health, Vancouver Coastal Health and the Provincial Health
Services authorities informed us that they provide the adult with a summary of
assessment but not the assessment itself.'*? Fraser Health stated that it will provide
a copy of an assessment to the adult on request, depending on the adult’s mental
status and ability to understand the information. Fraser Health said it would not
provide a copy of the assessment if, in its view, doing so would be injurious to the
adult. The Vancouver Island Health Authority stated that it is revising its guidelines in
order to provide copies of assessments when requested.'*?

During our interviews with health authority staff who conduct functional
assessments, we heard that most assessors will inform the adult verbally of

the outcome of the assessment but will not provide a copy of the assessment.

Four assessors stated that the adult would need to request a copy of the assessment
to receive it, and that this rarely occurred. Another assessor said that it is the adult’s
legal right to have access to the assessment.

32 A summary of assessment is often included with a letter notifying the adult that the health authority
intends to issue a certificate of incapability. For more information about this step in the process, see
the Issuing the Certificate of Incapability section of this report.

133 VIHA referred to recommendation 10 in the Ombudsperson’s report, The Best of Care, Getting it Right
for Seniors in British Columbia (Part 2). This recommendation states that the health authorities should
offer seniors copies of their home and community care assessments.
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We reviewed 57 files where the PGT had become committee of estate as a result

of a certificate of incapability being issued. Forty seven files (82 per cent) included
evidence of an assessment by the health authority. The Functional and Decision
Making Assessment Form includes a box where the assessor is asked to describe the
plan for informing the adult of the outcome of the assessment.

Twenty-three of the files that we reviewed (40 per cent) indicated that an
assessment had been conducted but did not include a plan for the health authority
to inform the adult of the outcome of the assessment. On three files (5 per cent), the
assessment form stated that the adult had already been informed of the outcome.
Twenty-one files (37 per cent) included a plan for the health authority to inform the
adult. The information on these files was not sufficient to indicate whether or not
the adult was informed as planned. Ten files did not include evidence of a functional
assessment.

The Incapability Assessments Regulation, which was drafted to accompany section
2.1 of the Adult Guardianship Act (which is not in force), would require the assessor to
inform the adult of the determination of capability or incapability.

We reviewed the requirements for informing an adult of the results of an incapability
assessment in other jurisdictions.’* Ontario’s Substitute Decisions Act requires an
assessor to provide an adult with written notice of his or her findings when an
assessment of the adult’s capacity has taken place.’®

We asked the health authorities about what information they provide to adults
and families who disagree with the outcome of an assessment. Each of the health
authorities told us that an adult or a member of the adult’s family can request a
reassessment or second opinion if he or she disagrees with the outcome of the
health authority assessment. The Provincial Health Services Authority told us that
the adult and family are told to contact the social worker if they have questions

or concerns about the assessment process, or wish to provide information to be
considered. The Northern Health Authority said that it informs the adult and family
in writing that they can contact the health authority if they disagree with the
outcome of the assessment or to request additional information. This information
isincluded in the letter that Northern Health sends to notify the adult or family that
it intends to issue a certificate of incapability. Northern Health said that if a family
member contacts the Mental Health and Addictions Director, he or she is informed
of the right to reassessment.

We asked assessors about informing the adult as to what to do if he or she disagrees
with the results of the assessment. Two assessors, both from the same health
authority, said that they tell the adult what steps the adult can take if he or she
disagrees with the assessment. Assessors from other health authorities were not
clear about what the adult could do if he or she disagreed with the assessment.

Analysis

The health authority assessment is a key piece of information that is used by
directors along with other information to decide whether a certificate of incapability
will be issued. Given the significance of the assessment, it is important that an adult
be able to obtain a copy of it. Allowing an adult access to an assessment may help

3% During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

35 Substitute Decisions Act, S.0. 1992, c. 30, s. 78(5).



HEALTH AUTHORITY
him or her understand why the health authority is considering issuing a certificate, INVESTIGATION

and would give the adult who wishes to oppose the issuing of a certificate the
information needed to challenge the determination. In the event that functional
assessments include third-party information, health authorities should remove any
third-party information.

However, none of the health authorities said that they offer to provide a copy of the
assessment to the adult. Only one health authority said that it provides copies of the
assessment upon request.

Finding & Recommendations

F10 The health authorities do not offer adults copies of their functional
assessments.

R13 The health authorities offer adults copies of their functional assessments.
If the adult wishes to receive a copy, any third-party information should be
removed from the copy provided to the adult.

R14 The Ministry of Justice take steps to require in regulation that adults are
offered copies of their functional assessments.

No Longer
Your Decision 79




ISSUING A CERTIFICATE
OF INCAPABILITY

80

OFFICE OF THE
OMBUDSPERSON

ISSUING A CERTIFICATE OF
INCAPABILITY

The Patients Property Act defines a patient as:

a person who is described as one who is, because of mental infirmity
arising from disease, age or otherwise, incapable of managing his or
her affairs, in a certificate signed by the director of a Provincial mental
health facility or psychiatric unit as defined in the Mental Health Act.'*

Certificates of incapability are issued by directors of provincial mental health
facilities or psychiatric units and their delegates. Issuing a certificate is a legal
decision that is usually based on medical and other information and evidence, and
results in the appointment of the Public Guardian and Trustee of British Columbia
(PGT) as an adult’s committee of estate.

The decision to issue a certificate is a significant one, as it results in the adult losing
the ability to manage his or her financial and legal affairs and with that comes a loss
of autonomy and independence.

One complaint our office received highlights some of the issues that may arise
during the certificate process. Sam'’s story demonstrates what can happen when an
adult does not receive proper notice that a certificate of incapability will be issued,
and is not provided with an adequate opportunity to respond before it is issued.

CASE SUMMARY Sam’s Story Revisited >’

Sam was in his 60s and lived on his own in an apartment where he received home
support services and help with daily activities. Sam’s friend had been his power of
attorney until recently when he made his accountant power of attorney.

The PGT received a report of concerns about how Sam’s finances had been managed.

On April 17, 2009, the PGT wrote to the regional health authority and requested that

a certificate of incapability be issued for Sam. On April 20, 2009, the health authority
director sent a letter to Sam notifying him that the director intended to issue a certificate
of incapability. The director enclosed a summary of assessment that referred to a
medical assessment of Sam, which was conducted by a geriatrician in November 2008.
The letter stated that Sam had 10 days to respond if he opposed the decision.

Although the November 2008 medical assessment said that Sam’s condition may
improve, the health authority did not take steps to assess Sam’s current condition or look
into Sam’s current circumstances (such as whether Sam had a new power of attorney,
which he did). The director issued a certificate of incapability on April 20, 2009, the same
day that the director wrote to Sam and said he had 10 days to respond. The PGT sent

a letter to Sam dated April 21 stating that it had “been given the legal responsibility to
assist [Sam] with the management of [his] financial and legal affairs.”

Sam hired a lawyer who wrote to the PGT and health authority on April 29, which was
within the 10 days that the health authority director had given to respond. The certificate
of incapability had already been issued, however. Initially, the PGT did not recognize
Sam’s lawyer as the PGT was now responsible for Sam’s legal affairs. Ultimately, the PGT
terminated its authority as committee of estate.'*®

136 Pgtients Property Act, R.S.B.C. c. 349, s. 1.
37 See the Background section of this report for the more detailed version of Sam’s story.

38 The committeeship was terminated under section 19.1(4) of the Patients Property Act. This section
authorizes the PGT to terminate its authority when it determines it is not necessary or desirable to
manage the patient’s property and there is a power of attorney in place.



There are numerous issues of administrative unfairness in the above case.

The director issued a certificate of incapability for Sam without a current assessment
from the health authority. Even though the director’s letter said Sam had 10 days
to oppose the issuing of the certificate, the director issued the certificate on April 20,
the same day the director sent the letter. This meant that Sam had no opportunity
to provide more information as to why a certificate of incapability should not be
issued. If Sam had been given the opportunity to provide information, he could
have informed the director that his accountant was his power of attorney, and
that a certificate was not needed. Sam hired a lawyer to oppose the certificate.
However, the PGT did not recognize Sam’s lawyer as his representative because
the PGT was already his litigation guardian. Only the PGT could approve hiring a
lawyer to represent Sam'’s interests.

Health Authority Staff with Responsibility for
Issuing Certificates

The Patients Property Act authorizes the director of a provincial mental health facility
or psychiatric unit, designated under the Mental Health Act, to issue a certificate of
incapability. The Mental Health Act defines a director as:

a person appointed under the regulations to be in charge of a
designated facility and includes a person authorized by a director to
exercise a power or carry out a duty conferred on the director under
[the Mental Health Act] or the Patients Property Act.'®

The Mental Health Act gives directors the authority to delegate their responsibility to
another person for issuing certificates of incapability.

Health authorities are responsible for the appointment of directors and have been
since the establishment of regional health boards in 1993. Before 1993, the Ministry
of Health had a more direct role in appointing directors under the Mental Health
Act. Generally, the directors appointed by health authorities are medical or health
professionals in leadership positions — the directors of psychiatric units, mental
health facilities, observation units and the heads of psychiatry departments in
hospitals. In Northern Health, the appointed directors are the health authority’s
three chief operating officers.

The qualification of those delegated the director’s responsibility vary across the
health authorities. They include medical professionals in leadership positions —
senior psychiatrists, chiefs of psychiatry, clinical program directors and mental health
and addictions managers.

Table 7 Health Authority Staff Who Issue Certificates

IR T a:l:;‘rl;czllio;i?::tlgrs deleg:tr:: (ei:rz';tors
FHA 12 26
IHA 4 25
NHA 3 3
PHSA 3 0
VCHA 8 15
VIHA 13 3

* Fraser Health Authority (FHA), Interior Health Authority (IHA), Northern Health Authority (NHA), Provincial Health Services
Authority (PHSA), Vancouver Coastal Health Authority (VCHA) and Vancouver Island Health Authority (VIHA)

3% Mental Health Act, R.S.B.C. 1996 c. 288, s. 1.
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Issue Investigated

Are directors who issue
certificates of incapability
given sufficient training
to effectively fulfill their
responsibilities?
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ISSUING A CERTIFICATE
OF INCAPABILITY The Fraser Health Authority has 12 appointed directors and 26 delegated
directors, which means there are 38 people within this health authority who

can issue certificates of incapability. The Northern Health Authority has three
appointed directors and three delegated directors, which means six people have
the responsibility for issuing certificates. The Provincial Health Services Authority
has three appointed directors and no delegated directors, and it informed us that
certificates are issued by only one of the appointed directors.

There is a range of professional backgrounds and experience among those who are
appointed or delegated as directors. We interviewed 11 health authority staff who
issue certificates. On average, they had been issuing certificates for 4.75 years, but
their experience ranged from 6 months to 10 years. Their estimate of the number
of certificates that they issued ranged from 9 to 250 certificates. The professional
backgrounds of those we interviewed included medicine, psychiatry, psychiatric
nursing, occupational therapy and social work.

The Fraser, Interior and Vancouver Coastal health authorities have three levels of
directors: board appointed, primary delegated and alternate delegated. In both
Fraser Health and Vancouver Coastal, the primary delegated director issues the
certificate when the board appointed director is not on site, and the alternate
delegated director issues the certificate when both the board appointed and
primary delegated directors are unavailable. By contrast, in Interior Health, the board
appointed directors only issue certificates by exception; most certificates are issued
by delegates.

We asked about the training provided to directors and their delegates who are
responsible for issuing certificates of incapability. Only Interior Health indicated that
it had provided training to directors and delegates. Interior Health has developed

a director’s guide that informs directors about the legislation, PGT Guidelines

and the health authority’s process for issuing a certificate of incapability. The
Interior, Vancouver Coastal and Vancouver Island health authorities all expressed a
commitment to develop and provide training to directors in the future. The Ministry
of Health confirmed that it has not established provincial guidelines or a provincial
training program for those who issue certificates of incapability.

During our interviews of health authority directors, seven (64 per cent) stated
that they had no had formal training related to their role in issuing certificates

of incapability. Another two (18 per cent) indicated they had very little training.
Most directors described learning how to issue certificates on the job. Knowledge
of the certificate process resulted from the activities of staff, such as reading the
PGT Guidelines and other documents, and job shadowing or being mentored by
the person who had been doing the job previously. These experiences did not
necessarily leave them feeling well prepared.

Almost all of the directors recommended regular and ongoing education for
directors and delegates who issue certificates. They felt that a formal training
process would be most valuable.

Under Part 2.1 of the Adult Guardianship Act, which was passed as part of the Adult
Guardianship and Planning Statutes Amendment Act, 2007, but which is not yet in

force, a certificate of incapability could be issued by a “health authority designate”
According to the proposed legislation, a health authority designate would be “any
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ISSUING A CERTIFICATE
person designated by a prescribed body as having authority to issue a certificate” OF INCAPABILITY
under the applicable section of the Adult Guardianship Act.'* The amendment does
not, however, mandate training for health authority staff who issue certificates.

Analysis

Health authority staff who must decide on adults’ fundamental rights to manage
their legal and financial affairs require adequate training so that they can meet the
performance expectations of government and the public.

The decision whether to issue a certificate of incapability is a significant one, which
has a major impact on an adult’s life. It is reasonable to expect that the person
making this decision is well trained and sufficiently prepared for the task. However,
none of the health authorities provides standard training to staff who issue
certificates.

Nearly all the directors we spoke with identified the need for more training for those
in their positions. Experienced directors identified that this was lacking for staff who
are new to the responsibility of issuing certificates. Most of the less experienced
directors clearly expressed that they were not adequately prepared for the
responsibility when they first began issuing certificates. Training should be sufficient
that directors are adequately prepared before they issue any certificates.

Ensuring that training is required and provided is a province-wide responsibility, and
needs to occur in all of the health authorities. The Ministry of Health is in the best
position to develop and implement this training.

Finding & Recommendation

F11 The Ministry of Health has not developed a training program for health
authority staff who issue certificates of incapability.

R15 The Ministry of Health, in consultation with the health authorities, develop a
provincial training program that must be completed by health authority staff
before issuing certificates of incapability and ensure this training is provided
on an ongoing basis.

How Health Authority Staff Decide
to Issue a Certificate

The Patients Property Act defines a patient as a person who is incapable of managing
his or her affairs but does not define what it means for an adult to be incapable or
establish any criteria or test for this determination. Neither the Public Guardian and
Trustee (PGT) nor the health authorities have defined what incapable means.

The PGT has provided some guidance to directors on what they should consider
when deciding whether to issue a certificate. The PGT Guidelines include a Director’s
Checklist for Issuing a Certificate of Incapability Under the Patients Property Act,
which suggests that directors consider:

«  whether the adult and family have been informed of the outcome of the
assessment

40 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl, No Longer
British Columbia, 2007, s. 1(K). Your Decision 83
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Best Practice: Interior
Health Authority

The Interior Health
Authority has developed
its own quality checklist
to guide the certificate
process. ltems on the
checklist include:

« what occurs if
assessments have
conflicting opinions
about incapability

« Wwhether
communication has
occurred with all
affected parties about
the assessment results

« Whether the director
has been informed
when the assessments
will be done and
whether the file is
urgent

Source: Information provided
by Interior Health Authority.
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- whether less intrusive and alternative measures have been considered and
ruled out

«  whether the PGT has been involved and agrees that a certificate should be
issued

« whether assessments consistently indicate that the adult is incapable of
managing his or her financial and legal affairs

Each of the health authorities stated that they use the director’s checklist, and this
was confirmed by all of the directors we interviewed.

Despite this, 33 of the 57 files we reviewed (58 per cent) did notinclude a
completed director’s checklist.' This is an example of how, in the absence of a legal
requirement, practice among staff can and does vary.

During our interviews, we asked directors who issue certificates of incapability
what they consider when deciding whether to issue a certificate. Some consider all
of the assessments, while others put more weight on certain types of assessments
(such as a medical assessment or a geriatric psychiatrist’s assessment). The directors
confirmed that they rarely meet with or speak to the adult concerned before issuing
a certificate of incapability.

Directors also told us that it is rare for them not to issue a certificate that has

been requested, and three told us that they have always issued a certificate when
requested by the PGT to do so. One director said that a certificate is always issued if
the assessment was conducted by an assessor the director trusts, and the assessor
believed the adult to be incapable.™? Another director told us that after receiving
the package of documents, the director signs the certificate. This director described
the role of director as being like a “rubber stamp.”

We asked directors what process they follow and how much time they take reviewing
information and deciding whether to issue a certificate. There were a range of
responses. Some directors described a careful decision-making process that involved
consulting with other professionals and the PGT. Other directors described a brief
process that involved little more than signing the certificate. The amount of time
taken to consider whether to issue a certificate ranged from half an hour to 20 hours.

Several directors described issuing a certificate as a task done “off the side of their
desk.” In other words, they perceived their responsibility in performing this task as
being in addition to their primary responsibilities.

Part 2.1 of the Adult Guardianship Act, which is currently not in force, would require
the health authority to consult with the PGT before issuing a certificate, and to only
issue a certificate if satisfied that:

« the adult needs to make decisions about his or her financial affairs
« theadultis incapable of making those decisions

- the adult needs, and will benefit from, the assistance and protection of a
statutory property guardian

" The PHSA informed us that its practice is to complete a checklist, but that it does not keep a copy of
it on the patient’s file.

42 Assessors are health authority staff who conduct functional assessments.



« the needs of the adult would not be sufficiently met by alternative means of
assistance

- the adult has not granted a power of attorney or the power of attorney is not
complying with his or her duties'*

The proposed legislation would also require the health authority designate to
forward the certificate to the PGT to determine whether or not the PGT will accept
the certificate and become the adult’s statutory property guardian.'*

Giving the PGT the option of whether or not to accept a certificate would let the
PGT, at this later stage, consider whether there are alternatives before becoming
property guardian. The PGT supports this requirement.’*

This proposed legislation and the Incapability Assessments Regulation that was
drafted to accompany it would provide greater certainty and direction on the
meaning of financial incapability than the Patients Property Act does. The regulation
would require that when assessing an adult’s incapability that consideration be
given to whether the adult demonstrates an understanding:

- of the nature of his or her financial affairs, including the value of the adult’s
business and property

- of the obligations owed to the adult’s dependents

- of the decisions or actions that must be taken for the reasonable
management of his or her financial affairs

- of therisks and benefits of making particular decisions about his or her
financial affairs

- of information given to the adult about the above points

- that the information referred to above applies to his or her situation*

We reviewed legislation in other jurisdictions to see if they have definitions, criteria,
or tests for determining whether a person is incapable of managing his or her affairs.
Alberta’s Adult Guardianship and Trusteeship Act defines “capacity” as “the ability to
understand the information that is relevant to the decision and to appreciate the
reasonably foreseeable consequences of (i) a decision; (ii) failure to make a decision.”™
Ontario’s Substitute Decisions Act states that “a person is incapable of managing
property if the person is not able to understand information that is relevant to making
a decision in the management of his or her property, or is not able to appreciate the
reasonably foreseeable consequences of a decision or lack of decision.”

The relevant legislation in Yukon does not define capability or incapability. However,
its binding Guidelines for Conducting Incapability Assessments, which are prescribed
under the Adult Protection and Decision-Making Act, establish the following test for
determining whether a person is capable of managing his or her affairs:

+ the adult understands the facts of a situation

- the adult understands the decision to be made

%3 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 32(3).

% Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 32(4) and (5).

> Also see Public Guardian and Trustee of British Columbia, Court and Statutory Guardianship:
The Patients Property Act and the Adult Guardianship Act (Part 2) An Updated Discussion Paper on
Modernizing the Legal Framework, October 2005, 22-23.

%6 Incapability Assessments Regulation, consultation draft, 2007, s.12.
%7 Adult Guardianship and Trusteeship Act, S.A. 2008, c. A-4.2, s. 1(d).
48 Substitute Decisions Act, 1992, S.0. 1992, c. 30, s. 6.
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ISSUING A CERTIFICATE
OF INCAPABILITY

The Meaning of
Incapability

“Currently in BC, there is
confusion among legal
and medical professionals
as to the meaning

and consequences of
incapability, and the
definition of incapability
appears to differ in
different contexts. ...

“Yet, with the possible
exception of the wording
in section 1(a), which
refers to ‘mental infirmity
arising from disease, age
or otherwise, the term
incapable’is not defined
in the [Patients Property
Act]”

Source: BC Law Institute,

A Comparative Analysis of Adult
Guardianship Laws in BC,

New Zealand and Ontario,
October 2006, 12-14.
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Issue Investigated

Are adults and their
families provided with an
adequate explanation of
why a health authority
has issued or intends

to issue a certificate of
incapability?

OFFICE OF THE
86 OMBUDSPERSON

« the adult understands the options/choices
« the adult appreciates the realistic appraisal of outcomes of choices
- the adult appreciates the justification of his or her choice

- the adult can operationalize his or her decision™®

Analysis

Existing statutory and regulatory powers should be sufficient to allow an agency
to effectively and fairly achieve its mandate. It is difficult to ensure that directors
and delegates make consistent decisions when there are no clear criteria for what
incapable means. Without a test or definition, the director must rely on his or

her own interpretation of what incapable means. This lack of clarity can result in
inconsistency as to how the term “incapable”is applied, and ultimately whether a
certificate of incapability is issued. This inconsistency may be made worse by the
wide range of directors’ backgrounds, experience and lack of relevant training.
This is demonstrated by the wide-ranging responses we received from directors
about how they decide whether to issue a certificate of incapability.

Finding & Recommendation

F12 The Patients Property Act does not define financial incapability or establish
a test for determining when an adult is incapable of managing his or her
finances.

R16 The Ministry of Justice take steps to establish a legally binding definition of
financial incapability and a test for determining when an adult is incapable of
managing his or her finances.

Notice of Intent to Issue a Certificate

It is important that adults and their families receive notice before a certificate of
incapability is issued, because issuing a certificate is a significant decision that
greatly impacts the rights of the adult named in the certificate. Providing notice
that a certificate is going to be issued allows the adult and his or her support
network to respond before a decision is made. This response may involve presenting
information and arguments against the issuance of a certificate, disputing the
information that is before the decision-maker, or seeking more information about
how exactly a certificate will affect the adult’s life. One of the most fundamental
principles of administrative fairness is that adults are informed of the case against
them and have the opportunity to respond.

The Patients Property Act does not require a health authority to provide an adult with
notice that it is intending to issue a certificate of incapability. The Act also does not
require the health authority to provide the adult with an opportunity to respond
before the certificate is issued.

The Public Guardian and Trustee (PGT) Guidelines recommend that if a director is
satisfied that a certificate should be issued, the director ensures that notice is given
to the adult that the adult has been assessed and that the director intends to issue

0 Yukon Department of Justice, Guidelines for Conducting Incapability Assessments for the Purpose of
Guardianship Applications, Under Part 3 of the Adult Protection and Decision-Making Act, March 2005,
8 <http://www.yukonflic.ca/pdf/guidelines_for_conducting_assessments.pdf>.



ISSUING A CERTIFICATE
a certificate of incapability. The notice should also explain that unless the adult or OF INCAPABILITY
family have any further information they wish to provide, the PGT will be appointed
as committee of estate. The PGT Guidelines suggest that the director may decide not
to send the notification letter where he or she feels doing so would be injurious to
the health or well-being of the adult.

The PGT Guidelines suggest that the director give the adult and his or her family

10 days to respond; however, this period is at the director’s discretion and may be
extended or shortened depending on the urgency of the situation.’® The guidelines
state that a summary of the assessment should be attached to the letter.

We asked the health authorities about their policies and procedures on providing
notice. Health authorities told us they provide the adult with written notice of the
intent to issue a certificate of incapability before issuing the certificate. All of the
health authorities indicated that this notice is also provided to family members or
supportive and involved persons, when appropriate. All of the health authorities
said that the written notice includes a summary of assessment (see “Summary of
Assessment” in this section).

The Northern and Vancouver Island health authorities said that they give the

adult and the family 10 business days to respond before issuing a certificate of
incapability. The Interior Health Authority said that it gives 10 days for the adult or
family to respond, but that it varies across the health authority whether this is 10
business or calendar days. In rural or remote areas, Interior Health directors may
factor in expected delivery time when determining the amount of response time to
provide.

The Vancouver Coastal Health Authority said that, in most cases, the notice letter is
sent 10 days before the certificate is issued, but that, in some cases, the certificate
may be issued on the same day the written notice is sent. Vancouver Coastal Health
explained that this may be done due to urgency, or to ensure the certificate is issued
and“not lost in administrative processes... as the adult travels between health
services, sites, programs [and] units.” In other words, in such cases, the certificate
may be issued at the same time that notice is sent to prevent the health authority
from losing track of the process while the adult is transferred to a different program
area in the health authority.

Providence Health Care, which operates some sites within the Vancouver Coastal
Health region, said that in March 2012, it changed its practice. Providence now
provides the adult and his or her family written notification of its intent to issue a
certificate and gives them 10 days to respond. Providence told us that it previously
communicated this information verbally.

The Provincial Health Services Authority said that it usually informs the adult and his or
her family of its intent to issue a certificate two weeks before the certificate is issued.

Most directors said that the health authority notifies the adult; however, two
directors were unsure if their health authorities provide notice before a certificate

is issued. One director told us that no notice from the health authority is provided.
Of those directors who confirmed that notice was provided, most said that the adult
is given 10 days to respond. Two directors told us that the adult is given two weeks.

130 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 10 <http://www.trustee.bc.ca/pdfs/STA/Guidelines_ No Longer
for_issuing_Cert_Incapability_Fall_2011_FINAL.pdf>. Your Decision 87
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One director informed us that notice is provided by registered mail. Another director
said that notice is mailed and that a case manager follows up with the adult to
ensure he or she has received the notice and understands it.

We reviewed 57 files where the PGT had become committee of estate as a result of
a certificate of incapability. Our review of the practices followed in these files raised
concerns about the adequacy of the notice actually provided to adults and families.
While the PGT Guidelines recommend that the health authority notify the adult of
the director’s intention to issue a certificate, 34 of the files we reviewed (60 per cent)
had no record that any notice, written or oral, had been provided. Six files (11 per
cent) indicated that the adult had been notified verbally of the director’s intent to
issue a certificate. Only 17 of the files we reviewed (30 per cent) contained written
notice. This information was inconsistent with what the health authorities and the
directors told us they believed happened; that is, that health authorities notify the
adult about the intent to issue a certificate.

Of the 17 files with written notice, there were:

« 10 files where notice was dated 10 or more days before the certificate was
issued

- 1 file where notice was dated 8 days before the certificate was issued
- 2files where notice was dated 1 day before the certificate was issued

- 3files where the certificate was issued on the same date as the date on the
notice letter

- 1file where the notice was dated the day after the certificate was issued

Of the 34 files where no notice was provided, 4 files included a documented reason
why the notice was not provided to the adult. In three of these cases, the reason was
that the director believed the adult would not understand, and, in one case, it was
because the director felt notice would be injurious to the adult.

Despite the fact that the PGT Guidelines say that family members should be
notified, if appropriate, 47 of the files we reviewed (82 per cent) did not include any
record that the family had been notified, in writing or orally, of the intent to issue

a certificate. The family was only notified in writing on 7 files (12 per cent) broken
down as follows:

« 5files where notice to the family was dated 10 or more days before the
certificate was issued

1 file where notice to the family was dated 8 days before the certificate was
issued

- 1 file where notice to the family was dated the day before the certificate was
issued

Neither the legislation proposed to replace the Patients Property Act, nor the
regulation drafted to accompany the new legislation, include any provisions to
ensure that the adult and his or her family would be notified of the intent to issue
a certificate of incapability, or provided an opportunity to respond before the
certificate was issued.

We reviewed the requirements in other jurisdictions for notifying an adult and his or
her family of the intent to issue a certificate of incapability and providing them an
opportunity to respond.™’

31 During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.



ISSUING A CERTIFICATE
In Manitoba, for example, the Mental Health Act requires the director to notify the OF INCAPABILITY
adult, his or her proxy, and the nearest relative of the intent to issue a certificate
appointing the Public Trustee as committee. The director must inform them about
the effect of such an order, as well as their right to provide a written objection to the
director within seven days of receiving the notice. The notification must be done
prior to issuing the certificate, and the adult and his or her family have seven days
from receipt of the notice to make a written objection.?

We also reviewed the practice of providing notice under other legislation in

British Columbia. In general, notice appeared more generous than the stated or
recommended practice of providing 10 days to respond to the issuing of a certificate
of incapability. For example, under the Office of the Superintendent of Motor
Vehicles' Driver Improvement Program, an adjudicator can temporarily revoke a
person'’s driving privileges based on a review of the person’s driving record. Under
the policies and guidelines for this program, the adjudicator sends a Notice of Intent
to Prohibit to the person whose driving record is of concern. The notice states that
the person has 21 days from the date of the notice to submit information as to why
his or her driving privileges should not be suspended. If the person does not make

a submission within this time period, he or she is sent a Notice of Prohibition stating
that his or her driving privileges have been suspended. The Notice of Prohibition is
sent by certified mail, and the prohibition does not take effect until it is signed by
the driver or until it is served on the driver by the police.'s?

Under the Community Care and Assisted Living Act, if a medical health officer

plans to take action against a facility’s licence, he or she must give the licensee of
the community care facility 30 days to respond before the action takes effect.'*
Community Care Facility guidelines state that the licensee must be informed

in writing of the reasons for the action and of the licensee’s right to request
reconsideration. The licensing guidelines also recommend providing sufficient time
for the licensee to respond and specifically identifying what information should be
provided in the licensee’s reconsideration request.'* If the medical health officer
receives a written response the medical health officer must confirm, rescind, vary

or substitute the action. The medical health officer can also delay or suspend the
proposed action, under certain conditions, if a response is received. The licensing
guidelines state that if the reconsideration is denied written reasons must be
provided to the licensee as well as information that the licensee can then appeal the
medical health officers’ decision within 30 days to the Community Care and Assisted
Living Appeal Board.'*®

52 Mental Health Act, C.C.5.M. 1998, c. M110, s. 60(6).

153 Office of the Superintendent of Motor Vehicles, Driver Improvement Program Policies and Guidelines,

September 2010, 17 <http://www.pssg.gov.bc.ca/osmv/shareddocs/driver-improvement-policies-
guidelines.pdf>.

1% Community Care and Assisted Living Act, S.B.C. 2002, c. 75, 5. 17 (2)(b). Section 14 authorizes the
medical health officer to take summary action without notice in cases where there is an immediate

risk to health and safety.
15.

@

Ministry of Health, A Guide to Community Care Facility Licensing in British Columbia, February 2012,
43-44. <http://www.health.gov.bc.ca/ccf/publications/a-guide-to-community-care-facility-
licensing.pdf>.

156 Ministry of Health, A Guide to Community Care Facility Licensing in British Columbia, February 2012, 44. No Longer
<http://www.health.gov.bc.ca/ccf/publications/a-guide-to-community-care-facility-licensing.pdf>. Your Decision 89
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Analysis

A fundamental principle of administrative fairness is that a person is informed of the
case against him or her and has an opportunity to respond. This principle requires
adequate notice and disclosure of information. The PGT Guidelines set out a process
that, if followed, would adhere to this principle. The guidelines recommend that

an adult and his or her family should be provided with appropriate notice that the
director intends to issue a certificate of incapability and should receive a summary
of assessment. The guidelines indicate that the adult and his or her family should
have 10 days to respond and provide any additional information to the director.

The guidelines do not specify how this notice should be sent or whether the 10-day
response period is to begin when the notice is sent or when it is received.

The PGT Guidelines do not state how notice is to be provided. The stated policy of
most health authorities is to send the notice letter by regular mail, and to provide
10 days from the date of the letter for the adult or family to respond. By the time the
letter is received, the amount of time to respond could be much less than 10 days.

A letter must first go through internal mail processes with its inherent delays. It is
not unreasonable for a letter to take at least 24 hours to be processed for delivery
by Canada Post, which doesn't deliver on weekends or on statutory holidays.
According to Canada Post’s website, a letter sent by regular mail will take two days
to arrive at its destination if the mailing address is in the same city as the letter was
sent. If a letter is sent elsewhere in the province, it will take three days to arrive. This
means the adult or family member may have less than 10 days to respond once they
actually receive the notice.

Despite what the PGT Guidelines recommend, we found that many adults and their
families are not receiving notice before a certificate is issued or are not receiving

10 days to respond. Thirty-four files (60 per cent) that we reviewed did not include

a record that notice had been provided to the adult or a reason why no notice was
provided. On an additional 13 files (23 per cent), less than 10 days was provided for
the adult to respond. On 10 files (18 per cent), the adult was provided 10 or more
days to respond.’” Forty-seven files (82 per cent) did not include a record that notice
was provided to a family member. On an additional five files (9 per cent), the family
member was provided less than 10 days to respond. On five files (9 per cent), the
family member was provided 10 or more days to respond. This divergence between
the recommended practice and the actual practice speaks to the shortcomings of
having standards that are not mandatory or legally enforceable. Between 2008 and
2010, a moderate improvement (from 31 to 46 per cent) was noted in how often
notice of intent was provided to the adult.

On two of the files we reviewed, the adult was told that he or she had a week to
provide further information. However, the certificate was then issued before the
date that the notice said it would be issued, as was the case in Sam’s story. In one
case, the certificate was issued on the day the notice was sent. In another case, the
certificate was issued the day before the notice was sent.

As discussed above, when an adjudicator is considering prohibiting a person’s
driving privileges, he or she sends a notice of intent to the person and provides

21 days for the person to respond. Once the 21 days has passed, a second notice is
sent informing the person of the prohibition. However, the prohibition does not take
effect until there is confirmation that the person has been informed. When a medical

7 The percentages add up to 101 because numbers were rounded up.
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health officer intends to cancel a community care facility’s licence, he or she must OF INCAPABILITY
give the licensee 30 days to respond before the decision, which can significantly
affect the licensee’s financial affairs, takes effect.

In contrast, although vulnerable, an adult, who receives notice that a health
authority intends to issue a certificate removing his or her right to manage his or her
financial and legal affairs, typically has less than 10 days to respond, and there is no
process in place to ensure that the adult will actually receive the notice before the
certificate is issued.

The development of legally binding standards would ensure that adults and families
are informed of the case for issuing a certificate and have an opportunity to respond
before a certificate is issued.

In situations where health authority staff, based on an evaluation of the information
they have reviewed, reasonably conclude that providing notice would put an adult
at risk, notice should not be required. That conclusion and the reasons for it must,
however, be clearly documented in the patient file.

Health authorities should work together to develop a consistent definition of
families for the purpose of notification. The definition should be inclusive of

various family structures and, where appropriate, friends who are involved in
providing ongoing support to the adult. The definition could however establish
reasonable limits on who and how many people need to be notified in any particular
circumstance.

Finding & Recommendations

F13 There are no legally binding standards that require health authorities to

= notify adults and families of the intent to issue a certificate of incapability

®  confirm that adults and families have received the notice and

®  ensure that there is sufficient time for adults and families to respond to
the notice

and health authority practices are inconsistent.

R17 When considering issuing a certificate of incapability, health authorities

= notify adults and families of the intent to issue a certificate of incapability

= confirm that adults and families have received the notice and

®  ensure that there is sufficient time for adults and families to respond to
the notice

In exceptional circumstances, when the health authorities have concluded

on reasonable grounds that providing notice would put an adult at risk,

notice is not required.

R18 The Ministry of Justice take steps to require in regulation that health
authorities

= notify adults and families of the intent to issue a certificate of incapability

= confirm that adults and families have received the notice and

®  ensure that there is sufficient time for adults and families to respond to
the notice
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Summary of Assessment

The Patients Property Act does not require a health authority to explain its reasons

to the adult for deciding to issue a certificate of incapability. The Public Guardian
and Trustee (PGT) Guidelines recommend that reasons in the form of a summary of
assessment should be attached to the letter notifying the adult and family members
that the director intends to issue a certificate of incapability. The PGT Guidelines
suggest that the summary should include the following information:

the name and date of birth of the adult
« thereasons why a report about the adult was made to the PGT

+ the name of the person who conducted the functional and decision-making
assessment and on what date

the opinion of the assessor the name of the physician who examined the
adult and on what date

the medical condition that affects his or her ability to manage his or her
affairs'®

All of the health authorities told us that it was their policy to provide adults and
their families with a summary of assessment in accordance with the PGT Guidelines.
The health authorities stated that they provide the summary to adults and their
families when they send the notice informing them that the director intends to
issue a certificate of incapability. The Fraser Health Authority and Vancouver Island
Health Authority clarified that they may not send a summary if, in the opinion of
the director or delegate, it would be injurious to the adult or place him or her at risk
of harm. The Vancouver Coastal Health Authority said that it usually supplements
the summary by explaining why a director intends to issue a certificate in a verbal
discussion with the adult, at the time that it sends the notice letter.

During our interviews with health authority directors, we asked whether a summary
of assessment is sent to the adult. Six of the 11 directors said that the adult is sent a
copy of the summary of assessment. Two directors said that a summary is not sent,
and three were unsure what is sent to the adult.

We reviewed 57 files where the PGT had become committee of estate as a result
of a certificate of incapability to determine whether adults and their families
received a summary of assessment. On 48 files (84 per cent), there was a summary
of assessment in the file. On 36 files (63 per cent), there was no evidence that the
summary was sent to either the adult or a family member. On seven files (12 per
cent), the summary was sent to both the adult and a family member. On five files (9
per cent), the summary was only sent to the adult.

The following are examples we found during our file review of summaries of
assessments considered by directors in making their decisions about incapability.
(The names, dates and locations have been removed to protect confidentiality.)

Example A — Summary of Assessment

[Adult A] was assessed to determine whether he is mentally incapable of
managing his financial and legal affairs. The reason for the referral was
because [Adult Al is considered very vulnerable to financial abuse.

158 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 41.
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The assessment of [Adult A's] ability to function and make decisions was OF INCAPABILITY
conducted by [physician] on [date] and [case manager] on [date]. The
assessors were of the opinion that he suffers from Alzheimer’s Disease,
which affects his ability to manage his affairs.

Example B - Summary of Assessment

[Adult B] was assessed to determine whether he is mentally capable of
managing his financial and legal affairs. The reason for the referral was
because [Adult B] is unable to manage his finances due to the onset of
dementia and continuous cognitive decline over the past year. [Adult B] had
previously granted his Power of Attorney to his sister, but his sister has since
died. [Adult B] has a son and a niece who both live out of town and are
unable to assist in managing his financial affairs. They support the referral
to the Public Trustees’ Office to assist in these matters. [Adult B] will require
specialized residential care following his discharge from [hospital] related to
his cognitive decline and aggressive behaviour.

An assessment of [Adult B's] functional and decision-making capability

was conducted by [social worker]. The assessor determined that [Adult B] is

confused and cannot understand his financial and legal affairs and believes

that his union is managing his finances for him. [Adult B] cannot understand
the role of the Public Trustee, but agrees it is okay for others to look after his
money. The assessor is of the opinion that [Adult B] is mentally incapable of
managing his financial or legal affairs.

[Psychiatrist] examined [Adult B] on [date] and determined that [Adult B]
has Dementia — mixed vascular/Alzheimer’s type and Bipolar Disorder.
[Physician] reviewed and agreed with this assessment and feels it is
reflective of [Adult B's] current mental state. [Adult B] was assessed to
have very poor cognition and recall, poverty of speech and thought, and
his prognosis is poor. [Psychiatrist] and [physician] are of the opinion that
[Adult B] is mentally incapable of managing his financial or legal affairs.

Clearly, example B is more thorough than example A. Example B includes
information not included in example A, such as:

- specific information about the original concern that led the director to
consider issuing a certificate

- detailed information about alternatives to guardianship that have been
considered

- adescription of the adult’s current circumstances and what his
circumstances are expected to be in the future

- information supporting the findings of the assessments
- the adult’s perception of his circumstances

- anindication that someone has discussed guardianship with the adult and
his response

- the adult’s prognosis

Example B provides an adequate explanation of why a certificate might be issued,
and how the director arrived at this decision. Example A is inadequate in these
respects. The detail of the summaries we reviewed largely fell between these two
examples in detail, though many were similar to Example A.
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Neither the legislation proposed to replace the Patients Property Act, nor the
regulation drafted to accompany the new legislation, require a health authority
to provide the adult or his or her family with the reasons why a certificate of
incapability is about to be or has been issued.

We reviewed the requirements in other jurisdictions for providing reasons to

the adult about why a certificate of incapability or the equivalent was issued.'®
Yukon's Care Consent Act states that a copy of the certificate and written reasons
why the issuer determined the adult to be incapable must be provided to the
adult.’®® Manitoba’s Mental Health Act also requires issuers of certificates to explain
their reasons in writing.'’

Analysis

A fundamental principle of administrative fairness is that persons should be
provided with adequate and appropriate reasons for decisions that may affect
them. In administrative law, a leading case related to the duty to provide reasons is
Baker v. Canada where the majority of the Supreme Court of Canada stated:

... it is now appropriate to recognize that, in certain circumstances,

the duty of procedural fairness will require the provision of a written
explanation for a decision. The strong arguments demonstrating the
advantages of written reasons suggest that, in cases such as this where
the decision has important significance for the individual, when there
is a statutory right of appeal, or in other circumstances, some form of
reasons should be required. ... It would be unfair for a person subject
to a decision such as this one which is so critical to their future not to
be told why the result was reached.’s

In a more recent Supreme Court of Canada case, R. v. Walker [2008], Justice Binnie
explained the importance of providing reasons as:

« justifying and explaining the result
. telling the losing party why he or she lost
« providing for informed consideration of the grounds of appeal

- satisfying the public that justice has been done'®®

The extent of the reasons required depends on the circumstances of the case.
Where a decision is made to issue a certificate of incapability, reasons should help
the adult and family understand why the certificate was issued. Reasons should
explain the specific evidence or information relied on and the decision-maker’s
reasoning for making the decision. The reasons should provide enough information
to allow an adult and family to make an informed decision about review.

The PGT Guidelines support this principle by recommending that health authorities
provide a summary of assessment offering reasons to the adult and his or her family
when notifying them that the director intends to issue a certificate. Most of the
health authorities believe they subscribe to this practice. We found, however, that

% During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

60 Care Consent Act, S.Y. 2003, c. 21, Schedule B, s. 61(2)(c).

61 Mental Health Act, C.C.S.M. 1998, c. M110, s. 60.

2 Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 S.C.R. 817.

63 R.v. Walker, 2008 SCC 34, [2008] 2 S.C.R. 245. This case is a criminal law case but the
rationale for providing reasons has been adopted by the British Columbia Supreme Court in
McLean v. British Columbia (Securities Commission) 2011 BCCA 455, an administrative law case.
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in approximately 20 per cent of the files we reviewed indicated that the summary OF INCAPABILITY
of assessment had been provided to the adult. As well, it may not have included
sufficient information.

The summaries of assessment we reviewed typically contained the name of the
adult, the dates of the assessments, the names of the persons who conducted the
assessments and the adult’s medical and psychiatric condition. The summaries did
not consistently contain information about what was learned from the assessments.
Many of the summaries we reviewed did not include enough information to explain
why the certificate would be (or had been) issued. If the adult or his or her family
wanted to challenge a certificate, it would be difficult for them to know what
information to provide, without a more thorough explanation for the decision.

The information in many of the summaries we reviewed did not provide adequate
reasons for the issuing of the certificate.

Finding & Recommendations

F14 The health authorities do not adequately or consistently explain their reasons
to the adult and his or her family for the decision to issue a certificate of
incapability.

R19 The health authorities provide adults and families with adequate reasons in
writing for the decision to issue a certificate of incapability.

R20 The Ministry of Justice take steps to require that health authorities provide

the adult and his or her family with adequate written reasons for the decision
to issue a certificate of incapability.

Notification of a Certificate of Incapability

We considered what information the adult and family receive once a health
authority has decided to issue a certificate of incapability. The Patients Property Act
does not require that:

+ health authorities notify the adult that a certificate of incapability has been
issued

« the Public Guardian and Trustee (PGT) notify the adult that the PGT has been
appointed to manage the adult’s financial and legal affairs

«  the certificate of incapability be provided to the adult once it is issued.

After providing the adult and family with an opportunity to respond to the notice of
intent to issue a certificate, the PGT Guidelines recommend that the director issue the
certificate, and then forward it, the director’s checklist and the summary of assessment
to the PGT. The guidelines recommend that the health authority provide a copy of the
certificate to the adult; however, this can be waived if the health authority determines
that doing so would be detrimental to the well-being of the adult.

As indicated earlier in this section, all of the health authorities told us that they
provide the adult notice that they intend to issue a certificate of incapability.

We asked the health authorities what information they provide to the adult once a
certificate of incapability has been issued. The Interior Health Authority told us that
its staff advise the adult that the certificate has been issued. This is usually done in
person but it may also be done in writing. The Vancouver Coastal Health Authority
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said that its staff may advise the adult about the certificate, although notifying the
adult may be left to the PGT. The Northern Health Authority told us that it does not
advise the adult that a certificate of incapability has been issued.

The Fraser Health Authority and Provincial Health Services Authority told us that
they provide a copy of the certificate of incapability to the adult once it is issued.
The Interior, Northern, Vancouver Coastal and Vancouver Island health authorities
indicated that they do not provide the adult with a copy of the certificate.
The Vancouver Island Health Authority said that it is reviewing its current practice
of not providing a copy of the certificate.

We interviewed directors from each of the health authorities and asked them

what information is sent to the adult once a certificate of incapability is issued.
Several directors were unsure what information is sent to the adult. Two directors
told us that a copy of the certificate is provided to the adult. Two directors said

that their health authority sends a letter to the adult informing him or her that the
certificate has been issued. Another director said that a case manager meets with
the adult to inform him or her. Two directors stated that nothing is sent to the adult
by the health authority once the certificate is issued.

The PGT told us that once the certificate of incapability is issued, it sends a
notification letter to the adult and any known, involved family members. The PGT
said that in exceptional situations it may notify the adult in person if requested by
the health authority. The PGT's letter is described as a “transfer letter,” which states
“The Public Guardian and Trustee of British Columbia has been given the legal
responsibility to assist you with the management of your financial and legal affairs.”

The letter provides the name and number of the adult’s PGT case manager, and says
that the case manager will contact the adult in the near future. The PGT informed
us that it generally includes a copy of When the Public Guardian and Trustee is
Committee. This document describes the PGT's role as committee of estate.

Fifty-five of the 57 files we reviewed (96 per cent) did not include evidence that

the health authority had informed the adult that it had issued a certificate of
incapability.’®* On all but two files (4 per cent), there was evidence that the PGT had
notified the adult of the certificate.’s

For 17 of the 57 files (30 per cent), there was no evidence that either the health
authority or the PGT had notified a supportive family member or friend of the adult
that a certificate of incapability had been issued. When a supportive family member
or friend was notified, this was done by the PGT. On some files, however, there was
no record of a family member or friend who was involved in the adult’s life.

None of the 57 files we reviewed included evidence that an adult or his or her family
was provided with a copy of the certificate of incapability. On one file, the adult

was required to submit a freedom of information request to obtain a copy of the
certificate.

Section 2.1 of the Adult Guardianship Act (currently not in force) would require the
PGT to notify the adult and the adult’s spouse or nearest relative that it had become
the adult’s statutory property guardian (committee of estate).

%4 The PHSA informed us that it does inform the adult that a certificate of incapability has been issued
but does so informally and does not document that the adult has been notified.

65 The two files that lacked evidence that the PGT had notified the adult were not the same two files
where the health authority had informed the adult of the certificate.



Neither the legislation proposed to replace the Patients Property Act, nor the
regulation drafted to accompany the new legislation, would require a copy of the
certificate of incapability to be provided to the adult.

It is important that an adult receives a copy of the certificate because it is the legal
document that provides evidence of the adult’s status. In other contexts, people
receive copies of certificates as evidence of their status. For example, when a
company is incorporated, a certificate of incorporation is provided as proof that the
legal entity is a corporation. When a person is married, he or she receives a marriage
certificate as proof of the person’s marital status. When a designated agency obtains
a support and assistance order from the court, it is required to provide a copy of

the order to the person to whom it applies. A decision declaring a person to be
incapable of managing finances is a significant decision that changes an adult’s legal
status. Consequently, the health authority that makes the decision should provide
the adult with a copy of the certificate confirming the decision.

We reviewed the requirements in other jurisdictions for providing a copy of a
certificate of incapability to the adult.’® Ontario’s Substitute Decisions Act requires
a copy of the certificate of incapacity to be provided to the adult by the assessor.’s’
Yukon’s Care Consent Act requires a copy of the “certificate of need for financial
protection” be provided to the “care recipient” by the health care provider.'s®

Under Manitoba’s Mental Health Act, if a director makes an order appointing the
Public Trustee as committee, the director is required to send a copy of the order to
“the person and person’s proxy and nearest relative”'®®

Analysis

A certificate of incapability is a powerful document. It removes a person’s right

to make his or her decisions about financial and legal matters. It does not seem
reasonable or appropriate that a document that has such a significant effect on a
person’s life and provides evidence of an adult’s status is not provided to the person
it affects. Despite the fact that the PGT Guidelines recommend that a copy of the
certificate is to be provided, most of the health authorities acknowledged that they
do not provide a copy of the certificate to the adult or to his or her family. While
Fraser Health and the Provincial Health Services Authority stated that they provided
a copy to the adult, there was no evidence of this practice on the files we reviewed
for either health authority. The Provincial Health Services Authority explained that
when it issues a certificate of incapability, it is sent to the adult through its internal
mail system but no record is kept of this on the patient’s file.

On 53 files (93 per cent), the PGT was the only agency to inform the adult that a
certificate of incapability had been issued. While it is appropriate for the PGT to
contact the adult at this stage, given its new relationship with him or her, the PGT is
actually informing the adult about a decision made by another agency, the health
authority, usually on request of the PGT itself. It is not reasonable that the agency
that made the decision passes off its responsibility to the PGT.

16 During our investigation, we reviewed the guardianship schemes for every province and territory in
Canada and identified three jurisdictions with certificate processes (Manitoba, Ontario and Yukon),
which are highlighted as examples for best practice throughout the report.

%7 Substitute Decisions Act, 1992, S.0. 1992, c. 30, s. 16 (4).
%8 Care Consent Act, S.Y. 2003, c. 21, Schedule B, s. 61(4).
%% Mental Health Act, C.C.S.M. 1998, c. M110, 5. 61(4).
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If section 2.1 of the Adult Guardianship Act were brought into force, the PGT would
be the agency that signs the certificate of incapability. In these circumstances, it may
be appropriate for the PGT to inform the adult and provide a copy of the certificate.

The notice that the PGT provides to the adult states that the PGT “has been given the
legal responsibility to assist you with the management of your financial and legal
affairs” It may be sent with a document that explains what it means when the PGT

is committee of estate. The letter, however, does not accurately describe the new
relationship between the PGT and the adult, and does not specifically state that the
PGT is now the adult’s committee of estate.

Findings & Recommendations

F15 The health authorities decide whether to issue a certificate of incapability,
but they do not inform the adult and his or her family that a certificate has
been issued and do not provide a copy of the certificate to the adult and his
or her family once it has been issued.

R21 The health authorities inform adults and families of the decision to issue
a certificate of incapability and offer to provide them with a copy of the
certificate.

R22 The Ministry of Justice take steps to require that the health authority making
the decision to issue a certificate of incapability is required to inform the

adult and his or her family of its decision, and provide them with a copy of
the certificate.

F16 The Public Guardian and Trustee does not provide clear notification to the
adult and his or her family that it has been appointed committee of the
adult’s estate.

R23 The Public Guardian and Trustee ensure that it provides clear written notice
to the adult and his or her family that it has been appointed as committee of
the adult’s estate and an explanation of what that means.




REASSESSMENT AND APPEAL

A decision that an adult is incapable of managing his or her finances is a significant
decision that results in an adult losing the ability to manage his or her finances.
Given the significance of the decision and the rights that are at stake, there should
be a straightforward and accessible way to challenge it.

However, in British Columbia, once a certificate is issued, the only way it can be
terminated is:

- if a certificate of capability is issued by a health authority

- ifa court orders that the adult is capable (on the basis of two medical
assessments)

- ifthe adult is discharged from a psychiatric facility, unless the Public
Guardian and Trustee of British Columbia (PGT) determines it should
continue to act as committee of estate or

- if there is a valid enduring power of attorney or a representation agreement
about which the PGT does not have concerns

The decision to issue a certificate of incapability is also subject to judicial review on
the grounds of procedural unfairness, lack of jurisdiction and unreasonableness.
However, there are significant barriers for adults who might wish to have a certificate
judicially reviewed, including costs and the fact that the PGT is the adult’s litigation
guardian and that the PGT controls the adult’s finances.

Because applying to court is not an option for many adults, in order to have a
certificate reversed, most adults have to seek a certificate of capability from a health
authority.

Information Provided to Adults

The Patients Property Act does not require that an adult and his or her family be
notified of how to have a certificate of incapability reversed. The Guidelines for Issuing
a Certificate of Incapability Under the Patients Property Act do not address this issue.

Although two health authorities told us that they advise the adult that a certificate
of incapability has been issued, our file review indicated that it was exceptional for
a health authority to provide the adult with any information once a certificate of
incapability had been issued.

When the Public Guardian and Trustee (PGT) becomes an adult’s committee of
estate, the PGT writes to the adult and advises the adult of its role. With this letter,
the PGT generally includes the document, When the Public Guardian and Trustee is
Committee. This document explains how committeeship can be terminated:'”°

The document states that the PGT may assist with coordinating the appropriate
assessments in order to obtain a certificate of capability.

People with complaints about the certificate process may also use the PGT’s internal
complaint process, Review that Decision. We asked the PGT about the number of
complaints it has received about certificates of incapability since 2002. The PGT

told us that its Services to Adults Division had received five complaints related to
certificates since 2002, and that its Review that Decision committee had reviewed

70 Public Guardian and Trustee of British Columbia, When the Public Guardian and Trustee is Committee,
October 2011, 5 <http://www.trustee.bc.ca/pdfs/STA/When_the_PGT_is_Committee_FINAL%20
Feb%202012.pdf>.

REASSESSMENT
AND APPEAL

Issue Investigated

Once a certificate of
incapability is issued,
are adults and their
families given adequate
information about how
to challenge or reverse
the certificate?
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two complaints related to certificates of incapability since 2002. However, these
internal processes are not mentioned in the PGT pamphlet adults receive after a
certificate has been issued.

The following complaint Jasmine made to our office is an example of an adult and
family who were not adequately informed of the PGT’s complaint processes.

CASE SUMMARY Jasmine’s Story

A certificate of incapability was issued for Jasmine’s mother, Caroline, on November 20,
2009. The certificate stated that Caroline was deemed incapable of managing her
financial and legal affairs and, as a result, the PGT was being appointed as committee
of estate. The PGT informed Jasmine of this decision in writing however it did not
provide her information about the decision review process. Jasmine did not agree

with the director’s decision to issue a certificate of incapability for her mother, nor with
decisions that the PGT was making about her mother’s estate. On several occasions she
told PGT staff that she wanted these decisions reviewed. She contacted our office and
we investigated her complaint. In December 2010 - over a year after the certificate of
incapability was issued — the PGT provided Jasmine with its decision review application
which included information about its review process. The PGT also agreed to review its
own process to ensure consistency in providing information about accessing the review
process.

The PGT’s 2005 report, Court and Statutory Guardianship: The Patients Property Act
and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on Modernizing
the Legal Framework recommends that when the PGT becomes a statutory guardian,
it be required to advise the adult of the ways to challenge a certificate.””

Although not in force, Part 2.1 of the Adult Guardianship Act — which passed as

part of the Adult Guardianship and Planning Statutes Amendment Act, 2007 - would
require the PGT to inform the adult that it has become his or her statutory property
guardian and how to challenge the decision through reassessment and review.'”?

Analysis

An important principle of administrative fairness is that individuals are informed

of how to complain about or challenge a decision at the time the decision is made.
Although the decision to issue a certificate of incapability is made by a health
authority director, the health authorities do not inform the adult of the decision.
Once it receives the certificate, the PGT sends the adult a document that explains
briefly how committeeship may be terminated. The document does not describe the
steps an adult can take if he or she disagrees with the decision to issue a certificate
of incapability.

The PGT informed us that a person may also use its internal complaints process if he
or she has a complaint. Such a complaint could result in the PGT facilitating a new
assessment for the adult. Information about this process, however, is not included in
the letter to the adult or family or in the PGT’s document.

71 Public Guardian and Trustee of British Columbia, Court and Statutory Guardianship: The Patients
Property Act and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on Modernizing the
Legal Framework, October 2005, 24.

72 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,

British Columbia, 2007, s. 33(2)(b)(ii).



An adult can also use the PGT’s complaint process when he or she objects to how
the PGT is acting on his or her behalf. It seems appropriate that the PGT would
inform adults about the complaint process when it becomes their committee of
estate.

REASSESSMENT
AND APPEAL

Finding & Recommendation
F17 The Public Guardian and Trustee does not inform adults about its internal
complaint process when it becomes their committee of estate.

R24 The Public Guardian and Trustee inform adults about its internal complaint
process when it becomes their committee of estate.

Reassessment

A certificate of incapability is usually issued after the adult is assessed by a

physician and another health professional or social worker. The adult may wish

to be reassessed because he or she disagrees with the results of an assessment,
because there is a change in the adult’s circumstances since the assessment was
done, because the adult was not aware of the importance of the assessment being
done, or for another reason. A reassessment may result in a health authority director
deciding that an adult is capable or no longer incapable of managing his or her
affairs and issuing a certificate of incapability.'”

The Patients Property Act does not include any provisions related to reassessments.
The Act does not include a right to request a reassessment as a result of
disagreement with an assessment or a change in circumstance or for any other
reason.

In its Guidelines for Issuing a Certificate of Incapability Under the Patients Property Act,
the Public Guardian and Trustee (PGT) states that adults may request a reassessment
of the initial medical assessment before or after a certificate is issued, and may
choose to engage a lawyer and obtain their own medical opinion to dispute the
assessment.'”*

The PGT's process for responding to reassessment requests is outlined in the

PGT Guidelines.”” In situations where an adult requests a reassessment after the
certificate is issued, if the decision to issue a certificate is not in dispute, the PGT
Guidelines state that the PGT will assist the adult by facilitating a reassessment on
the adult’s request:

« when the adult’s circumstances have changed

- when more than six months have elapsed since the initial assessment or the
last reassessment.'”®

173 Patients Property Act, R.S.B.C. 1996, c. 349.5.11(1)(d).

74 If an adult chooses to hire a lawyer after the certificate is issued, this would have to be approved by
the PGT.

175 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 12. <http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_lssuing_Cert_Incapability_fall_2011_FINAL.pdf>.

176 Public Guardian and Trustee of British Columbia, Guidelines for Issuing a Certificate of Incapability
Under the Patients Property Act, October 2011, 12. <http://www.trustee.bc.ca/pdfs/STA/Guidelines_
for_lssuing_Cert_Incapability_fall_2011_FINAL.pdf>.

“In the event that an
adult regains capacity,
statutory guardianship
should terminate. Under
the Patients Property
Act thereis no clear
obligation or mechanism
to ensure this occurs. An
individual under statutory
guardianship should

be entitled to request
that their capability to
manager their property
be reassessed.”

Source: Public Guardian and
Trustee of British Columbia,
Court and Statutory
Guardianship: The Patients
Property Act and the Adult
Guardianship Act (Part 2):

An Updated Discussion Paper
on Modernizing the Legal
Framework, October 2005, 23.

No Longer
Your Decision 101



REASSESSMENT

AND APPEAL

102

OFFICE OF THE
OMBUDSPERSON

As the cost of reassessment is the responsibility of the adult, a reassessment is
subject to PGT approval. PGT approval for funding involves consideration of the
following:

« the recommendation from a physician for a reassessment

« the number of times the adult has been assessed or requested a
reassessment over the last six months

« improvements in the adult’s functioning

- indicators that the adult is using informal supports'”

If an adult does not have sufficient funds to cover the cost of an assessment and the
case manager supports the funding of the assessment, then other funding options
may be explored.® The PGT told us that this may include considering whether it

is expected that the adult will have additional funds in the future or whether the
doctor will conduct the assessment at a reduced cost in the circumstances. There
may be no cost if the assessment is to be done by the health authority.

If the PGT does not feel that a reassessment is required, that is the end of the matter
unless the adult can arrange for someone else to pay for the reassessment, as the
adult does not, at this stage, control his or her own finances.

The PGT Guidelines suggest that if a reassessment is requested by someone other
than the adult, there must be evidence of procedural error or other oversight that is
serious enough to call the validity of the certificate into question in order for the PGT
to agree to facilitate the reassessment. Presumably, this means that the PGT would
not facilitate a reassessment requested by someone other than the adult, unless one
of these conditions is met.

The PGT explained that when an adult requests a reassessment, it will usually start
with obtaining a medical assessment, as the PGT does when investigating a report
that an adult is incapable. If there is suggestion that there has been a change in
the adult’s condition, the PGT will usually seek a medical assessment from the
adult’s family doctor. If the adult is disputing the original assessment, the PGT may
coordinate a medical assessment from a different or more specialized physician.

If the medical assessment indicates that the adult is now capable, this information
will be provided to the health authority to consider whether to issue a certificate of
capability. It is necessary for the health authority to be involved in this process, as
only the health authority can issue a certificate of capability.

An adult can also request a reassessment directly from the health authority. The
Fraser, Interior, Vancouver Coastal and Vancouver Island health authorities said

they would only conduct a reassessment if they had information indicating that

the adult’s situation had changed. Fraser Health, Interior Health and Vancouver
Coastal Health also indicated that they might decline a request for reassessment if
they believe the adult was influenced to make the request by someone suspected
of abusing the adult, or if an alleged abuser made the request. The Fraser and
Vancouver Coastal health authorities told us they might also decline a request if less
than six months has passed since the last assessment.

77" Public Guardian and Trustee of British Columbia, “Facilitating a Review of Capability for Clients
Whom the Public Guardian and Trustee is Committee of Estate,” policy, October 1999, 6205, 3.2.1.

78 Public Guardian and Trustee of British Columbia, “Facilitating a Review of Capability for Clients
Whom the Public Guardian and Trustee is Committee of Estate,” policy, October 1999, 6205, 3.2.3.



Interior Health said it would not conduct a reassessment if it was requested by
someone other than the adult, and there was no information indicating a procedural
error or that the certificate was invalid.

Northern Health said it has always conducted a reassessment when requested, and
the Provincial Health Services Authority stated that it would always grant a request
for reassessment.'”?

When we interviewed health authority directors and delegates responsible for
issuing certificates of incapability, they told us that requests for reassessments

were rare. They described the reassessment process as being similar to the original
assessment process. If an adult requested a reassessment, the health authority
directors said that they would inform the adult that he or she could contact the PGT,
their physician or assessment staff in the health authority to seek a reassessment.

We asked health authority staff who conduct functional assessments about
their involvement in reassessments. Most said they had never been involved in a
reassessment of an adult for whom a certificate of incapability had been issued.

Parts 2 and 2.1 of the Adult Guardianship Act were passed as part of the Adult
Guardianship and Planning Statutes Amendment Act, 2007, but have not been
brought into force.® The Incapability Assessments Regulation was drafted to
accompany these parts of the Adult Guardianship Act.

The Act would allow an adult, or a person acting on the adult’s behalf, to request

a second assessment of his or her incapability by a qualified health professional,

if requested within the prescribed time. The draft Regulation establishes this time
period as 30 days from the date on which the adult was informed that the PGT was
appointed to manage his or her affairs.'®’

Section 34 of the Act would also require a reassessment if an adult requested one,
and if the adult had not been reassessed in the past 12 months.’® Part 2.1 would
also require a reassessment if the adult was to be discharged from a designated
psychiatric facility, if the statutory property guardian (for example, the PGT)
informed the health authority that the adult should be reassessed, or if the court
ordered an assessment.'®

Analysis

Assessing functional and decision-making capability is complex and sensitive. As a
result, differences in opinion may arise and because of this, it is important to have a
clear process for conducting reassessments.

On the other hand, the decision to issue a certificate of incapability may result from
an accurate assessment of an adult’s capability at the time of the assessment. It is
important to recognize that an adult’s capability is not a constant; although an adult
may lose capability, he or she may also regain it over time.

7% The Provincial Health Services Authority informed us that it was not aware of any requests for
reassessment that had been made regarding certificates of incapability that it had issued.

180 See Appendix 3 - British Columbia Adult Guardianship Law Reform.

Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,

British Columbia, 2007, s. 33(3)(a).

82 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 34(c).

'8 This may occur as a result of an application to the court to review a previous determination that the
adult is incapable of managing his or her affairs. Bill 29, Adult Guardianship and Planning Statutes
Amendment Act, 3rd Sess, 38th Parl, British Columbia, 2007, s. 34.
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We reviewed files where a certificate of incapability was later followed by a
certificate of capability, after the adult’s circumstances improved. Examples of
changes in capability included:

- an adult who was frail due to cancer, but who recovered and became
capable of managing his affairs

« anadult whose functioning was affected by alcoholism, but whose
capability improved once he ceased using alcohol

« anadult who experienced mental health issues and renal failure, but whose
mental and physical health improved, enabling him to function better

Changes in capability, like the ones described above, may trigger the need for
reassessment. Having a clear process for reassessment to determine if guardianship
is still necessary is consistent with the goal of having the least restrictive and least
intrusive support in place.

The Patients Property Act states that a certificate of incapability can be reversed by a
court or through a certificate of capability. In both cases, a reassessment of the adult
may be required. Under the existing legislative framework, there is no provision that
guarantees that an adult has access to a reassessment. At present, reassessment is
at the discretion of the PGT and the health authorities. The PGT Guidelines suggest
conducting a reassessment of an adult if six months have passed since the adult’s
assessment or reassessment, or if there is a change in his or her circumstances. If
the adult is not successful in convincing the PGT or health authorities that a new
assessment is required, he or she may arrange for a reassessment privately, but the
cost may have to be covered by a source other than the adult, as his or her finances
are controlled by the PGT.

The current system creates a significant power imbalance. There is no requirement
for the PGT to facilitate a reassessment or for the health authority to conduct a
reassessment. Since the PGT controls how an adult’s money is spent, it can prevent
an adult from seeking a private reassessment. This puts the onus on the adult to
demonstrate that his or her condition has changed and a reassessment is necessary
or that the original assessment was flawed.

Our interviews with health authority staff and our review of files where a
reassessment had occurred revealed that there is confusion about the appropriate
procedure for conducting a reassessment. Health authority directors gave us
different answers when we asked where they would refer someone seeking a
reassessment.

We found that when a certificate of incapability is issued, an adult is not clearly
informed about how to seek reassessment. We also found that a clear process for
determining when a reassessment will be approved by the PGT and the health
authorities has not been established.

Finding & Recommendation

F18 The Patients Property Act does not require that an adult have access to a
reassessment.

R25 The Ministry of Justice take steps to require that an adult has access to a
reassessment on request before a certificate of incapability is issued and
within a reasonable time frame after a certificate of incapability is issued.




Appeal

Unlike a reassessment, which involves determining if the adult’s condition/capability
has changed since he or she was determined to be incapable, an appeal provides

an opportunity for an adult who is dissatisfied with the decision to appeal it to

an independent body. An appeal on the record is limited to examining the initial
decision and considering whether legislation was reasonably applied or whether a
decision is reasonably supported by evidence, while a de novo appeal can consider
the matter as if for the first time, including allowing parties to present new evidence.

The Patients Property Act does not establish a mechanism that allows an adult to
appeal a determination of financial incapability.

When we interviewed directors from each of the health authorities, some
commented that there was no appeal process for a certificate decision and that they
believed such a process should be available for an adult to dispute the decision.

On each of the files we reviewed where the PGT had become committee of estate as
a result of a certificate, we considered whether the adult had complained about the
decision to issue the certificate and sought to challenge the decision. On one file we
reviewed, the adult obtained copies of the documents that were considered by the
director in deciding to issue the certificate. The adult argued that the information
did not indicate that a certificate was needed - in other words, that the decision was
not reasonably supported by the evidence. When the adult expressed his concerns
to the PGT, the PGT attempted to facilitate a reassessment. The adult pointed out
that he was not seeking a new assessment but wished to challenge the decision
made on the basis of the previous assessments. Under the existing system, he could
only have the certificate reversed by being reassessed and seeking a certificate of
capability or by pursuing the matter in court.

As described in “Reassessment” in this section, part 2.1 of the Adult Guardianship Act
would allow an adult or a person acting on the adult’s behalf to request a second
assessment after a certificate of incapability is issued. If this second assessment

also resulted in a determination of incapability, the Act would allow the adult,

or a person acting on the adult’s behalf, to apply to the court for a review of the
determination.'*

Other Jurisdictions

The Adult Guardianship and Planning Statutes Amendment Act, 2007, would establish
a right of review of a determination of incapability to the courts. This is in contrast
to other jurisdictions that have established appeals to administrative boards or
tribunals that can review determinations of incapability in a forum that is more
accessible than the courts.

The Ontario Consent and Capacity Board

In Ontario, decisions about the capacity of individuals to manage their health care
or their property can be reviewed by the Consent and Capacity (CCB). The CCB is
an independent, publicly funded provincial tribunal whose key areas of activity
are the adjudication of matters of capacity, consent, civil committal and substitute

184 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 33(3)(b).
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“The consequences of
issuing a Certificate of
Incapability are significant
—amajor one being

the loss of civil rights

to manage one'’s own
property. British Columbia’s
law, perhaps uniquely

in Canada, provides no
straightforward means

of appeal in the event

an adult disagrees

with a finding of
incapability resulting in
statutory guardianship.
Furthermore, it is the only
statutory guardianship law
in Canada in which such a
decision can be made and
an individual subjected to
a scheme of protection, no
matter how well meaning,
without recourse to an
administrative tribunal

Source: Public Guardian and
Trustee of British Columbia,
Court and Statutory
Guardianship: The Patients
Property Act and the Adult
Guardianship Act (Part 2):

An Updated Discussion Paper
on Modernizing the Legal
Framework, October 2005, 23.
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decision making.’® A CCB panel is usually composed of a lawyer, psychiatrist and a
member of the public, although on some capacity hearings a senior lawyer member
sits alone. The existence of the CCB ensures that there is a right to independent
review of a decision that finds a person incapable of making his or her decisions.

For example, if a person has been found to be incapable of managing property, that
person may apply to the CCB for a review of that finding. Hearings must be held
within one week of the Board receiving the application. The Board can decide that a
person is capable of managing property, or incapable of managing property, which
means that the guardianship will continue.

Table 8 Incapacity to Manage Property Applications to the Ontario Consent and
Capacity Board 1%

Year Applicati9n§ for revi_ew of Percen.tag_e of all
financial incapacity applications
2004/05 272 6.0
2005/06 349 7.6
2006/07 272 6.0
2007/08 259 6.0
2008/09 297 6.0
2009/10 259 5.0
2010/11 236 5.0

In its annual report, the CCB publishes the number of applications that are made to
the board each fiscal year (e.g. April 2010-March 2011). In the 2010/11 fiscal year,
236 applications were made to review decisions of incapacity to manage property
(see above table).’”®” We randomly selected 12 decisions to review (5 per cent of the
236 applications). Out of the 12 decisions, 6 of them (50 per cent) resulted in the
incapacity decision being reversed and 6 of them (50 per cent) upheld the decision.

The following case summary describes a decision by the CCB to reverse an
incapacity decision.

Ontario Consent and Capacity Board Case Fiona’s Story

Fiona suffered from short-term memory impairment and mild dementia.
In 2003, she moved into a long-term care facility, where her husband Roger
visited her on a daily basis.

After moving into the care facility, Fiona made minimal, sporadic payments
for her care and, in 2005, stopped making payments altogether. By 2010,
Fiona was in arrears by approximately $117,000.

Fiona’s mother passed away in 2007, and her estate was left to Fiona and
her sisters, who lived outside the country. Sally, who was in charge of
administering the estate, delayed transferring Fiona’s portion of the estate
because she had doubts about Fiona'’s capacity to manage her property,
and she did not trust Roger. Until mid-2009, when Fiona granted Sally
power of attorney, Roger managed Fiona’s finances.

'8 Over 80 per cent of applications to the CCB involve a review of a person’s involuntary status in a
psychiatric facility under the Mental Health Act, or a review of a person’s capacity to consent to or
refuse treatment under the Health Care Consent Act. For more information, see www.ccboard.on.ca.

'8 Consent and Capacity Board, annual reports <http://www.ccboard.on.ca/scripts/english/
governance/Annual-Reports.asp>.

7 The Consent and Capacity Board'’s report outlines the percentage of applications by type but not the
percentage of hearings.



In 2010, Sally hired a capacity assessor to conduct an assessment of
Fiona’s ability to manage her finances. In conducting the assessment, the
assessor considered information provided by Sally, interviewed Fiona and
interviewed staff members at the care facility. The assessor found Fiona

to be incapable of managing property, and as a result of the assessment,
control of Fiona’s property was assumed by the Public Guardian and Trustee.

Fiona applied to Ontario’s Consent and Capacity Board for a review of the
decision. At the hearing, the panel found Fiona to be lucid and focused,
and able to participate in conversation, follow the proceedings and give
meaningful answers to questions. In general, she was a credible witness.

The panel heard information from Fiona that contradicted the information
provided in the assessor’s report. For example, the assessor reported that
Fiona could not add or subtract complicated amounts of money, but at the
hearing Fiona demonstrated that she could perform these calculations.
The assessor also claimed that Fiona had no knowledge of her income or
where it went, but at the hearing Fiona gave a reasonable account of this
information.

The panel decided that because there were discrepancies between the
assessor’s report and the answers Fiona gave at the hearing, the panel
would give more weight to the live testimony they heard from Fiona.

At the hearing, the panel asked two questions: (1) Was the applicant able
to understand information needed to make a decision on the management
of property? (2) Was the applicant able to appreciate the reasonably
foreseeable consequences of a decision or lack of decision regarding the
management of property?

In answering the first question, the panel found that Fiona had a
fundamental understanding of her financial situation, even if she lacked a
precise memory of some details. The knowledge and understanding Fiona
had was determined by the panel to be sufficient for her needs and the
types of transactions she undertook, such as buying snacks and cigarettes
and getting her hair cut.

In answering the second question, the panel found that Fiona knew there
was no real consequence of ignoring her debt with the care facility because
she could continue to live there regardless. The panel noted that although
Fiona had given her husband wide latitude to spend her income, she
understood the implications and had no objection to how he managed

her funds. The panel found that Fiona trusted her husband more than her
sisters and had faith in his care of her. The panel reversed the finding of
incapacity.

If Fiona had lived in British Columbia and had a certificate of incapability issued for
her, she would not have had the option to appeal the decision. She would have had
to convince the Public Guardian and Trustee or the health authority that she should
be reassessed. She would need to demonstrate that her condition had changed

or wait six months for a reassessment. If she was unable to convince the Public
Guardian and Trustee or the health authority to conduct a reassessment, she could
seek a private assessment; however, the Public Guardian and Trustee would have

to agree to fund this assessment, since it would control Fiona’s finances. Fiona's
only other recourse would be to challenge the certificate in court. As the Public
Guardian and Trustee would also be responsible for making her legal decisions, the
PGT would have to agree to initiate an application to challenge the determination of
incapability and have itself removed as committee.
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Yukon'’s Capability and Consent Review Board

Yukon’s Care Consent Act creates an independent Capability and Consent Review
Board. This board can review, on request, whether a decision to issue a certificate

of need for financial protection was in compliance with the Act.'® In particular, the
board can review whether there are reasonable grounds to believe that the care
recipient is incapable of making reasonable judgments or decisions regarding his or
her financial affairs, which is the basis for issuing a certificate under the Act.’® The
board can set aside the decision of the care provider and issue a certificate stating
that the care recipient no longer needs financial protection.’

Other British Columbia Models

Mental Health Review Board

The Mental Health Act is another piece of legislation that gives medical professionals
the authority to make decisions which impact adults’ freedom and autonomy.
Under the Mental Health Act, a person can be involuntarily admitted and detained in

a designated facility, for the protection of themselves or others, if certain criteria are
met.

An adult detained under the Act can apply to the Mental Health Review Board, if a
doctor refuses the adult’s request to be discharged. The board is an independent
tribunal that was established in April 2005 to conduct hearings under the Mental
Health Act. The board’s function is to ensure that patients admitted by physicians
and detained involuntarily in provincial mental health facilities have access to an
objective review process. A review panel must consist of a medical practitioner, a
member in good standing of the Law Society of British Columbia or a person with
equivalent training, and a third member who is neither a medical practitioner nor
a lawyer. On hearing a review, the board can decide that either the patient should
not be involuntarily detained or the patient should be involuntarily detained. If the
board determines that the patient should be detained, the patient can appeal this
decision to the court.

Other Decisions

We considered other types of decisions affecting people in British Columbia that can
be appealed to an independent tribunal. These include:

a person whose limousine licence has been suspended can appeal this
decision to the Passenger Transportation Board

a person who is refused a $20 crisis supplement can appeal this decision to
the Employment and Income Assistance Appeal Tribunal

« aperson who is refused a hunting licence can appeal this decision to the
Environmental Appeal Board

These are examples where a person’s life has been impacted by a decision. In all of
these examples, the person has the option of appealing the decision and having it
reviewed by an independent body. The decision to issue a certificate of incapability

88 Care Consent Act, S.Y. 2003, c. 21, Schedule B, s. 39(1)(d).
89 Care Consent Act, S.Y. 2003, c. 21, Schedule B, s. 61(1)(b).
190 Care Consent Act, S.Y. 2003, c. 21, Schedule B, s. 48(1) and 48(2)(a).



has an even greater impact on the rights and freedoms of an adult than the
decisions in the examples above, but adults do not currently have the option of
appealing the decision to issue a certificate of incapability.

Analysis

The role of the Office of the Ombudsperson is to ensure that the public authorities
over which it has jurisdiction act fairly. What fairness requires depends on the nature
of the activity for which the public authority is responsible and the importance of
the interests at stake. The decision to issue a certificate of incapability results in a
person losing control of his or her ability to make decisions about financial and legal
matters. This is an important decision that affects an individual’s autonomy and
liberty. As a result, adults should have significant procedural protections, including
access to an appropriate and accessible process for reviewing the decision.

Currently, people who wish to challenge a certificate of incapability have the
following options available to them. They can:

- seek areassessment and a new decision from a health authority
- seekjudicial review

- apply to the courts for a declaration of capability

A reassessment may only be available if six months have passed since the initial

or last assessment or, if in the opinion of the Public Guardian and Trustee (PGT)

or health authority, a change has occurred in the adult’s circumstances. Even if a
reassessment occurs, the adult must go through some or all of the same steps as
he or she did during the original assessment, and possibly with the same assessors
and directors.

Judicial review can be time-consuming and costly, and is not accessible to many
people, such as those on limited or fixed incomes. However, given that judicial
review is the only process for challenging a certificate of incapability, it seems
reasonable to expect that courts in British Columbia would have considered a
substantial number of reviews. This is not the case. There is one reported case of an
adult seeking to challenge a certificate of incapability through judicial review.'

Factors that may contribute to the lack of certificates challenged by judicial review
include:
«  the expense of pursuing a judicial review
- alack of awareness about this option, as it is not explicitly stated in
legislation
+ thefact that the PGT would have to approve the use of funds, and possibly
have to approve the decision to initiate such legal action

« the possibility that adults who are the subject to certificates accept the
decisions and have no reason to contest the decisions

In addition, a judicial review should not be seen as a substitute for an appeal
because it does not consider the merits of the decision.

Many administrative decisions in British Columbia are subject to an appeal or review
by an independent tribunal. In Reviewing Original Decisions: Guiding Principles and
Options, the Ministry of Justice explains when an appeal is appropriate:

1 Hanlon v. Nanaimo (District), [2009] B.C.J. No. 2215 (C.A.).
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The primary argument for appeal is that errors are made and that
appeal provides an appropriate mechanism for review — by a person or
entity separate from the organization which made the original decision.
When compared with the other two review options (internal review
and judicial review), appeal is the only mechanism which reviews

an original decision on the merits in a manner that is unbiased both

in fact and in the perception of the public. Judicial review does not
provide a review on the merits. Internal review lacks the independence
and impartiality of an appeal. In most situations, appeal is the review
process which maximizes the goal of reaching fair and just decisions.
Like internal review, it also helps to achieve consistency.'®?

The decision that a person should no longer manage his or her financial and legal
matters is certainly one significant enough to merit an appeal process.

In both Yukon and Ontario, a legal and financial incapability decision can be
appealed to an independent tribunal, which can confirm the original decision or
substitute its own decision to declare an adult capable.

From 2000 to 2004, British Columbia had a similar review board. In February 2000,
the Health Care and Care Facility Review Board was created when Part 4 of the
Health Care (Consent) and Care Facility (Admission) Act was brought into force. At that
time, the portions of the Act that dealt with facility admission and restraint use had
not been brought into force. As a result, the board could only review decisions to
give, refuse or revoke substitute consent to health care.’”

The board’s structure and mandate was similar to Ontario’s Consent and Capacity
Board, although with narrower jurisdiction. The board and the chair were
appointed by the Minister of Health. Decisions were heard by a three-member
panel that consisted of one health care provider, one member of the Law Society
of British Columbia, and one person who was neither a health care provider nor a
member of the Law Society. A request for review could be brought by the adult,
the adult’s spouse, a relative or friend, the substitute decision-maker, the adult’s
guardian or representative, the health care provider, a prescribed advocacy
organization or the Public Guardian and Trustee.

A request to the board to review a decision had to be made within 72 hours of the
decision being made, and hearings were to be held seven days after the request
was made. The board had the authority to confirm the decision or substitute its own
decision. The Health Care (Consent) and Care Facility (Admission) Act created a right of
appeal of the board’s decision to the British Columbia Supreme Court. Such a broad
statutory right of appeal from the board seems to be an acknowledgment of the
seriousness and complexity of consent and capability issues.

However, in March 2004, the board was dissolved by the Miscellaneous Statutes
Amendment Act, which repealed Part 4 of the Health Care (Consent) and Care Facility
(Admission) Act. The Attorney General at that time explained that the board had only
conducted eight hearings in its existence, and that the work of the board could be
more effectively done through other existing dispute resolution processes.

92 J. Bruce McKinnon, “Reviewing Original Decisions: Guiding Principles and Options’, background
paper for the Administrative Justice Project, March 2002, 38.

1% |f the portions of the Act dealing with consent to facility admissions had been brought into force,

the board would have also had the authority to review decisions that an adult was incapable of
rejecting a facility care proposal. As well, the board would have been able to review decisions to
accept or reject a care proposal, decisions to restrain an adult in a care facility, and decisions that an
adult was incapable of moving out of a care facility.



The decision to dissolve the board was criticized for eliminating an incapable adult’s
right to an independent and impartial review of health care decisions made by
substitute decision-makers. In its paper A Comparative Analysis of Adult Guardianship
Laws in BC, New Zealand and Ontario, the BC Law Institute made the following
comment about the elimination of the board:

With the Board'’s demise, the capacity review void has only deepened.
However ineffective, the Review Board did at least provide a forum in
which one could challenge a specific finding of incapability or health
care decision. After it was abolished, the system was left without

a non-court capacity appeal process. This has added to the risk of
substantive deprivation of Charter-protected procedural fairness rights
for persons wishing to challenge a finding of incapability.™*

Finding & Recommendation

F19 Anadult who loses the ability to make his or her own financial and legal
decisions as a result of an administrative decision to issue a certificate of
incapability does not have access to an independent appeal of that decision.

R26 The Ministry of Justice take steps to establish an appeal to a tribunal for an
adult who wishes to dispute a decision that has found him or her incapable
of managing his or her financial and legal affairs.

Hiring a Lawyer after a Certificate is Issued

A committee of estate is an adult’s litigation guardian, which means that the
committee is responsible for deciding on behalf of the adult when to initiate legal
action, when to retain legal counsel and how to instruct legal counsel.

Section 22 of the Patients Property Act states that a person other than the committee
of the adult must not initiate a lawsuit on behalf of the adult. Section 22 also states
that a lawsuit against an adult must be brought against the committee as the adult’s
litigation guardian. An adult can also apply to court to appoint someone other than
the Public Guardian and Trustee (PGT) to act as the adult’s litigation guardian.’™

Although the PGT becomes the adult’s litigation guardian after a certificate is issued,
we considered whether an adult can still hire a lawyer to challenge a certificate.

This problem was demonstrated in Sam’s story, described in the Background section
of this report. In his case, after a certificate of incapability was issued, Sam hired a
lawyer to challenge the certificate. However, the PGT initially refused to recognize
Sam'’s lawyer, since it considered itself to be Sam’s litigation guardian. Sam'’s
experience shows that the right to retain and instruct counsel after a certificate

is issued may not always be clearly understood. The Ministry of Justice provided

us with information that supports the view that an adult has a right to retain and
instruct counsel in matters related to the determination of incapability.

As stated earlier in this section, a person should be made aware of the avenues
of recourse regarding a decision that affects them. Without being told otherwise,
an adult may believe that hiring a lawyer to challenge a certificate of incapability
in court is an option not available to him or her. An adult for whom a certificate

194 BC Law Institute, A Comparative Analysis of Adult Guardianship Laws in BC, New Zealand and Ontario,
October 2006, 54.

19 Supreme Court Family Rules, B.C. Reg. 169/2009, s. 20-3(5), (11).
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of incapability has been issued should be informed that he or she can still retain
and instruct counsel to challenge a certificate. We found that PGT does not clearly
communicate this to adults, either in its public information or in its letters.

Finding & Recommendation

F20 The Public Guardian and Trustee has not consistently communicated to
adults that they have the right to retain counsel to challenge a certificate of
incapability.

R27 when it becomes committee of estate, the Public Guardian and Trustee

inform adults in writing that they can retain and instruct counsel to
challenge a certificate of incapability.




DUTIES OF COMMITTEES AND
COMMITTEES APPOINTED BY THE
COURT

Under the Patients Property Act, control and management of an adult’s financial
affairs, if obtained through a certificate of incapability, is “all-or-nothing.” That is
to say, either the Public Guardian and Trustee has complete authority to manage
the adult’s financial and legal affairs or the PGT has no such authority. This is
highlighted by the circumstances of a woman who made a complaint that our
office investigated.

CASE SUMMARY Mary’s Story

Mary was a 63-year-old woman with a disability. Her finances were managed by the
PGT. She lived with her husband, who received income assistance. She received monthly
payments from her late husband'’s pension, which went to the PGT to be managed.
The PGT was sending her $100 per week for spending money. Mary and her husband did
not think this was enough money for her to cover expenses. In particular, she felt that she
did not receive enough money to buy new clothes and she was frustrated that she could
not convince her case manager to let her control more of her own money. She believed
she should be given more independence and that she could manage some of her money
with the assistance she received from support workers. She also described a difficult
relationship with her case manager. She complained to our office, and we investigated
her complaint.

As aresult of our investigation, the PGT agreed to increase the amount of money that
Mary received on the condition that she continue to manage these funds carefully. Mary
was also assigned a new case manager. Mary was satisfied with the outcome of the
investigation, because it resulted in the PGT providing her with greater control of her
money and greater participation in the management of her financial affairs.

Duties of Committees under the
Patients Property Act

Section 15(1)(a) of the Patients Property Act states that an adult’s committee has all
the rights, privileges and powers with regard to the estate of the adult as the adult
would have.

When a committee of estate is appointed by the court, the court can impose
conditions or restrictions on the committee’s authority. The committee, who can be
a person other than the PGT, can be required by the court to obtain written consent
from the PGT in order to exercise certain rights, privileges or powers.'*® However,
when the PGT becomes committee of estate by a certificate of incapability, it has
complete authority to manage the adult’s financial and legal affairs.

The Patients Property Act only requires the committee to exercise the committee’s
powers for the benefit of the adult and the adult’s family. The Act does not require
the committee to consult with the adult or the adult’s family, to consider the views
of the adult or to encourage or allow the adult’s participation in the management of
some aspects of his or her finances.

1% Patients Property Act, R.S.B.C. c. 349, 5.16 (1).

DUTIES OF COMMITTEES

“Global committeeship

is at the heart of the PPA
[Patients Property Act]
system, and by appointing
a committee to take over
the adult’s personal and/
or property decision-
making powers, the state
infantilizes the adult in

the name of protection.
The cost of protection is a
complete loss of autonomy
over the adult’s personal
and/or property aftairs
once they are deemed
incapable”

Source: BC Law Institute,

A Comparative Analysis of Adult
Guardianship Laws in

BC, New Zealand and Ontario,
October 2006, 23.
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In its publication, When the Public Guardian and Trustee is Committee, the PGT states:

As Committee, the PGT supports and promotes a client’s
independence. To the extent that the assets are secure and the adult
is able, the PGT will try to minimize its involvement in day to day
decisions such as grocery shopping, entertainment, etc. Many clients
still maintain and use their external bank account.'’

The PGT’s 2005 publication, Court and Statutory Guardianship: The Patients Property
Act and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on
Modernizing the Legal Framework, recommends that property guardians be required
to consult with supportive involved family, friends and caregivers and personally
visit the adult annually.”® It also recommends that guardians seek to foster the
adult’s independence.™

Part 2 of the 1993 Adult Guardianship Act, which was never brought into force, would
have included a provision that allowed the court to limit the authority of a property
guardian. It would have required that the court give a guardian “only the authority that:

« is necessary to make, or assist in making, decisions about the adult’s ... legal
matters or the adult’s financial affairs, business or assets,

- will result in the most effective, but the least restrictive and intrusive, form of
assistance and support for the adult, and,

- inthe case of a guardian, is required to provide the care, assistance and
protection necessary to meet the adult’s needs.”?®

If it had been brought into force, this provision would have required the court to
limit a guardian’s power to that necessary to protect the adult in the areas where
protection was needed. This version of Part 2 would also have allowed the court to
appoint different levels of decision-makers or guardians - associate decision-makers,
substitute decision-makers or guardians — and specify what responsibility each
person had.

The 2007 version of Part 2 of the Adult Guardianship Act includes a provision that
would require a guardian “to the extent reasonable, foster the independence of the
adult and encourage the adult’s involvement in any decision-making that affects the
adult. 2

If brought into force, the 2007 Adult Guardianship Act would require a property
guardian to act in the best interest of the adult and take into consideration any
instructions or wishes the adult most recently expressed while capable, including
any that were included in an enduring power of attorney.

The guardian would also be required to consider the adult’s known beliefs and
values. Legislative provisions in other jurisdictions limit a guardian’s authority by
allowing the court to restrict or place conditions on a guardian’s authority when
the guardian is appointed by the court. For example, the guardianship legislation

197 Public Guardian and Trustee of British Columbia, When the Public Guardian and Trustee is Committee,
October 2011, 6.

%8 Public Guardian and Trustee of British Columbia, Court and Statutory Guardianship: The Patients
Property Act and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on Modernizing the
Legal Framework, October 2005, 30.

% Public Guardian and Trustee of British Columbia, Court and Statutory Guardianship: The Patients
Property Act and the Adult Guardianship Act (Part 2): An Updated Discussion Paper on Modernizing the
Legal Framework, October 2005, 39

200 Bill 49, Adult Guardianship Act, 2nd Sess, 35th Parl, British Columbia, 1993, s. 15.

201 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 19(1)(e).
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in Ontario and Yukon include requirements that a guardian involve the person on
whose behalf the guardian is acting in decision making. For example, section 32(3)
of Ontario’s Substitute Decisions Act states “a guardian shall encourage the incapable
person to participate, to the best of his or her abilities, in the guardian’s decisions
about the property.” 22

This Act also requires the guardian to foster contact between the incapable person
and supportive family members and friends, and to consult with these family
members and friends, as well as with the incapable person.?*

Section 43(1)(d) of Yukon’s Care Consent Act states that a guardian has a duty “to
encourage and assist the adult to care for, and make decisions about, the adult,
and manage or participate in managing the adult’s affairs.” This Act also requires
the guardian to consult with the adult to a reasonable extent and act on the adult’s
wishes if it is reasonable to do so0.2*

Analysis

On March 11, 2010, Canada ratified the UN Convention on the Rights of Persons with
Disabilities. Article 12(4) of the Convention refers to measures used to safeguard
persons from abuse when exercising legal capacity. It states that these measures
“respect the rights, will and preferences of the person”and “are proportional and
tailored to the person’s circumstances”?® One way of ensuring these principles are
adhered to is by requiring committees to involve the adult in the management of his
or her estate. Under the Patients Property Act, a guardian is not required to involve
the adult or his or her family in the decision making about, and management of,

the adult’s affairs. Without requiring this participation, the current legislation does
not adhere to the principle of ensuring the least restrictive and intrusive form of
protection. By not requiring the guardian to involve the adult in the handling of his
or her affairs, it fails to recognize that the adult may be capable in some aspects of
managing his or her affairs. This does not promote the independence and autonomy
of the adult.

The provision in the proposed legislation that requires a guardian to foster the adult’s
independence and involve the adult in decision making would address this issue.

Finding & Recommendation

F21 The Patients Property Act does not require a committee of estate to involve
the adult in the management of his or her financial affairs.

R28 The Ministry of Justice take steps to require a committee to encourage the
adult’s participation in the decision making and management of the adult’s
financial affairs.

~

02 Substitute Decisions Act, 1992, S.0. 1992 C. 30, S. 32(3).
03 Substitute Decisions Act, 1992, S.0. 1992, c. 30, s. 32(4)(5).
204 Care Consent Act, S.Y. 2003, c. 21, Schedule B, s. 44.

205 Convention on the Rights of Persons with Disabilities, GA Res. 61/106, UN GA, 61st Sess., UN Doc. No Longer
A/Res/61/106 (2007) 9. Your Decision 115

~




DUTIES OF COMMITTEES

Committees Appointed by the Court

There are two processes in which a committee of estate can be appointed to
manage the financial and legal affairs of an adult — by the courts or by certificate of
incapability.

In our investigation, we found the statutory process to be procedurally unfair in a
number of ways, including the following:

« adults are not consistently provided with timely and adequate information
about the PGT's investigation and about assessments

« adults are not consistently provided with adequate information regarding
their rights with respect to assessments

« adults are not offered copies of assessments or of the certificate of
incapability

- adults are not given a sufficient opportunity to provide information before a
certificate of incapability is issued

« adults are not provided with adequate reasons for the issuing of a certificate
of incapability

- adults do not have the opportunity to appeal the decision to issue a
certificate of incapability

If the recommendations in the report are accepted, we will have a statutory process
that would include the following procedural protection. The person affected will:

- receive appropriate notice and adequate information about the steps in the
certificate process

« receive adequate information about his or her options regarding
assessments

«  be offered copies of assessments

- have the opportunity to obtain and review documents relevant to the
certificate process

- consistently have an opportunity to provide information before a certificate
isissued

- receive reasons for the decision to issue a certificate

« be able to appeal a decision to issue a certificate.

The court process that leads to the appointment of a committee of estate has

more procedural safeguards than the administrative certificate process. Once the
certificate process has been properly revised to ensure appropriate procedural
safeguards, we would expect the Ministry of Justice, working in conjunction with the
courts, to ensure that the court process incorporates similar protective provisions.

OFFICE OF THE
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FINDINGS AND RECOMMENDATIONS FINDINGS AND
RECOMMENDATIONS

REPORTS TO THE PUBLIC GUARDIAN AND TRUSTEE

Notice of Investigation

F1 The Public Guardian and Trustee does not provide adequate information to
adults about an investigation of the adult’s financial incapability.

R1 The Public Guardian and Trustee provide written notice to all adults who
are the subject of an investigation, at the start of the investigation, that
includes

« the steps that will occur during the investigation,

« the possible outcomes and their significance and

- an explanation that an adult can seek legal advice or assistance.

PUBLIC GUARDIAN AND TRUSTEE INVESTIGATION
Protection of Assets in Urgent Cases

F2 The Public Guardian and Trustee does not have authority to extend the
period of seven days set out in section 19(3) of the Public Guardian and
Trustee Act.

R2 The Public Guardian and Trustee discontinue the practice of extending the
period of seven days set out in section 19(3) of the Public Guardian and
Trustee Act.

R3 The Ministry of Justice take steps to provide the Public Guardian and
Trustee with access to a court process to apply to act as a temporary
property guardian in urgent situations.

The Medical Assessment

F3 A decision that an adult is incapable of managing his or her financial
affairs is not legally required to be based on an assessment conducted by a
physician.

R4 The Ministry of Justice take steps to require that all certificates of
incapability are based on a current in-person assessment conducted by a
physician.

R5 The Ministry of Justice, in consultation with the Ministry of Health, include
in regulation standards for conducting medical assessments as part of the
certificate of incapability process.

Informing the Adult about the Medical Assessment

F4 When the Public Guardian and Trustee is investigating an adult’s
incapability, it does not routinely inform the adult

- that it has requested a medical assessment

No Longer
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« that the adult can refuse to be assessed
that the adult can have a support person present
how to obtain a copy of the medical assessment and

+ how to challenge the medical assessment or to request a reassessment

R6 When the Public Guardian and Trustee is investigating an adult’s
incapability, it inform the adult in writing that it has requested a medical
assessment of the adult’s incapability and

the purpose of the medical assessment
« that the adult can refuse to be assessed
- that the adult can have a support person present
how the adult can obtain a copy of the medical assessment, and

« how the adult can challenge the medical assessment or request a
reassessment

How the Medical Assessment Is Paid For

F5 It is unfair for the Public Guardian and Trustee to recover the cost of a
medical assessment conducted during an investigation of an adult’s
financial incapability from the adult’s estate after the Public Guardian and
Trustee is appointed committee of the estate.

R7 The Public Guardian and Trustee seek authority and support from the
provincial government to cover the costs of the medical assessment
conducted during the investigation of financial incapability and stop
recovering the costs from the adult’s estate after it becomes committee.

HEALTH AUTHORITY INVESTIGATION
Functional Assessments

F6 The Patients Property Act does not require that a certificate of incapability be
based on a functional assessment.

R8 The Ministry of Justice take steps to require that all certificates of
incapability be based on both a medical and a functional assessment.

Staff Who Conduct Functional Assessments

F7 The health authorities do not consistently provide training to staff who
conduct functional assessments.

R9 The Ministry of Health, in consultation with the health authorities, develop
a provincial training program that must be completed by health authority
staff before conducting functional assessments and ensure this training is
provided on an ongoing basis.



Before Conducting an Assessment

F8

R10

R11

The health authorities do not consistently provide adults with timely notice
of and adequate information about functional assessments.

Health authorities ensure that adults receive timely notice of and adequate
information about functional assessments. The information provided to
adults should include

- the purpose of the assessment

- that the adult can refuse to participate in the assessment
- that the adult can have a support person present

« how the adult can obtain a copy of the assessment and

« how the adult can challenge the assessment or request a reassessment

In exceptional circumstances, when the health authorities have
concluded on reasonable grounds that providing notice would put an
adult at risk, notice is not required.

The Ministry of Justice take steps to require in regulation that adults be
provided with timely notice of and adequate information about functional
assessments.

Assessment Process

F9

R12

In the absence of legally binding minimum assessment standards health
authority staff who conduct functional assessments follow different
assessment practices resulting in inconsistent treatment for individual
adults.

The Ministry of Justice, in consultation with the Ministry of Health, include
in regulation standards for conducting functional assessments as part of
the certificate of incapability process.

After Conducting the Assessment

F10

R13

R14

The health authorities do not offer adults copies of their functional
assessments.

The health authorities offer adults copies of their functional assessments.
If the adult wishes to receive a copy, any third-party information should be
removed from the copy provided to the adult.

The Ministry of Justice take steps to require in regulation that adults are
offered copies of their functional assessments.

FINDINGS AND

RECOMMENDATIONS
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ISSUING A CERTIFICATE OF INCAPABILITY

Health Authority Staff with Responsibility for Issuing Certificates

F11

R15

The Ministry of Health has not developed a training program for health
authority staff who issue certificates of incapability.

The Ministry of Health, in consultation with the health authorities, develop
a provincial training program that must be completed by health authority
staff before issuing certificates of incapability and ensure this training is
provided on an ongoing basis.

How Health Authority Staff Decide to Issue a Certificate

F12

R16

The Patients Property Act does not define financial incapability or establish
a test for determining when an adult is incapable of managing his or her
finances.

The Ministry of Justice take steps to establish a legally binding definition of
financial incapability and a test for determining when an adult is incapable
of managing his or her finances.

Notice of Intent to Issue a Certificate

F13

R17

R18

There are no legally binding standards that require health authorities to

« notify adults and families of the intent to issue a certificate of incapability
« confirm that adults and families have received the notice and

ensure that there is sufficient time for adults and families to respond to
the notice

and health authority practices are inconsistent.
When considering issuing a certificate of incapability, health authorities

+ notify adults and families of the intent to issue a certificate of incapability
confirm that adults and families have received the notice and

ensure that there is sufficient time for adults and families to respond to
the notice

In exceptional circumstances, when the health authorities have concluded
on reasonable grounds that providing notice would put an adult at risk,
notice is not required.

The Ministry of Justice take steps to require in regulation that health
authorities

notify adults and families of the intent to issue a certificate of incapability

confirm that adults and families have received the notice and

- ensure that there is sufficient time for adults and families to respond to
the notice



Summary of Assessment

F14

R19

R20

The health authorities do not adequately or consistently explain their
reasons to the adult and his or her family for the decision to issue a
certificate of incapability.

The health authorities provide adults and families with adequate reasons in
writing for the decision to issue a certificate of incapability.

The Ministry of Justice take steps to require that health authorities provide
the adult and his or her family with adequate written reasons for the
decision to issue a certificate of incapability.

Notification of a Certificate of Incapability

F15

R21

R22

F16

R23

The health authorities decide whether to issue a certificate of incapability,
but they do not inform the adult and his or her family that a certificate has
been issued and do not provide a copy of the certificate to the adult and his
or her family once it has been issued.

The health authorities inform adults and families of the decision to issue
a certificate of incapability and offer to provide them with a copy of the
certificate.

The Ministry of Justice take steps to require that the health authority
making the decision to issue a certificate of incapability is required to
inform the adult and his or her family of its decision, and provide them with
a copy of the certificate.

The Public Guardian and Trustee does not provide clear notification to the
adult and his or her family that it has been appointed committee of the
adult’s estate.

The Public Guardian and Trustee ensure that it provides clear written notice
to the adult and his or her family that it has been appointed as committee
of the adult’s estate and an explanation of what that means.

REASSESSMENT AND APPEAL

Information Provided to Adults

F17

The Public Guardian and Trustee does not inform adults about its internal
complaint process when it becomes their committee of estate.

R24 The Public Guardian and Trustee inform adults about its internal complaint

process when it becomes their committee of estate.

FINDINGS AND

RECOMMENDATIONS
No Longer
Your Decision 121



FINDINGS AND

RECOMMENDATIONS
OFFICE OF THE
122 OMBUDSPERSON

Reassessment

F18

R25

Appeal

F19

R26

The Patients Property Act does not require that an adult have access to a
reassessment.

The Ministry of Justice take steps to require that an adult has access to a
reassessment on request before a certificate of incapability is issued and
within a reasonable timeframe after a certificate of incapability is issued.

An adult who loses the ability to make his or her own financial and legal
decisions as a result of an administrative decision to issue a certificate
of incapability does not have access to an independent appeal of that
decision.

The Ministry of Justice take steps to establish an appeal to a tribunal for an
adult who wishes to dispute a decision that has found him or her incapable
of managing his or her financial and legal affairs.

Hiring a Lawyer after a Certificate is Issued

F20

R27

The Public Guardian and Trustee has not consistently communicated to
adults that they have the right to retain counsel to challenge a certificate of
incapability.

When it becomes committee of estate, the Public Guardian and Trustee
inform adults in writing that they can retain and instruct counsel to
challenge a certificate of incapability.

DUTIES OF COMMITTEES AND
COMMITTEES APPOINTED BY THE COURT

Duties of Committees under the Patients Property Act

F21

R28

The Patients Property Act does not require a committee of estate to involve
the adult in the management of his or her financial affairs.

The Ministry of Justice take steps to require a committee to encourage the
adult’s participation in the decision making and management of the adult’s
financial affairs.
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Ms. Kim S. Carter
Ombudsperson

Province of British Columbia
947 Fort Street

PO Box 9039 Stn Prov Govt
Victoria BC V8W 9A5

Dear Ms. Carter:

Thank you for your letter of January 17, 2013, advising of the next steps to be taken with respect
to your investigation and report into the certificate of incapability process under the Patients
Property Act.

| appreciate the recommendations directed to the Ministry of Justice in your report on the
certificate of incapability process. The government recognizes the importance of having an
effective and appropriate adult guardianship framework in place that ensures procedural fairness
requirements are met. Therefore, in 2007, we introduced the Adult Guardianship and Planning
Statutes Amendment Act, 2007, which was subsequently passed by the Legislative Assembly, to
modernize the province’s adult guardianship laws. Unfortunately, before this legislation could
be brought into force, there was a downturn in the global economy that resulted in a fiscal
climate in British Columbia that has required the deferral of implementation of the adult
guardianship aspects of the 2007 legislation. Our commitment to the 2007 legislation was
demonstrated in 2011 when we brought into effect the incapacity planning amendments.

You note that many of the recommendations could be implemented fully or in part by bringing
into force sections of the Adult Guardianship and Planning Statutes Amendment Act, 2007.

The Ministry accepts recommendations 8, 12, 16 and 28. | will be taking all steps necessary to
ensure that the sections of the Adult Guardianship and Planning Statutes Amendment Act, 2007
which would implement those recommendations be proclaimed in the next few weeks, although
for the reasons outlined below, they will not come into force immediately.

In addition the Ministry accepts recommendations 4, 5, 11, 14, 18, 20 and 22. As you will
appreciate the implementation of these recommendations will require certain legislative changes.
The government is committed to introducing the necessary changes to implement these
recommendations in the next legislative session.

Ministry of Office of the Mailing Address: Telephone: 250-387-1866
Justice Minister of Justice PO Box 9044 Stn Prov Govt Facsimile: 250-387-6411
and Attorney General Victoria BC V8W 9E2

email: JAG.Minister@gov.bc.ca

website: www.gov.bc.ca/justice
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In order to ensure an orderly introduction within a proper statutory framework, the effective date
of coming into force of the sections of the Adult Guardianship and Planning Statutes
Amendment Act, 2007 necessary to implement recommendations 8, 12, 16 and 28 will be on a
date that would allow their implementation concurrent with the coming into force of the
legislative changes necessary to permit implementation of recommendations 4, 5, 8, 11, 12, 14,
18, 20, 22. All these changes will be brought into force by or before July 1, 2014.

The Ministry of Justice has fully accepted 11 of the 14 recommendations made to it in this report
and is committed to implementing them by or before July 1, 2014.

The Ministry is also committed to implementing recommendation 3. However, as this
recommendation relates to a part of the Adult Guardianship and Statutes Amendment Act, 2007
dealing with court ordered guardianship, the Ministry cannot at this time commit to a timeframe
for implementation. In order to make progress towards this goal and as an interim measure in the
near future I will be asking the Supreme Court Rules Revision Committee to develop a structure
for ex parte application by the Public Guardian and Trustee for temporary guardianship under the
Patients Property Act Rules of Court until the relevant section is proclaimed.

The Ministry of Justice will commence a review of recommendations 25 and 26 and will report
publicly on the results within 18 months.

I would also like to address your finding that the Public Guardian and Trustee does not have
authority to extend the period of seven days set out in section 19 (3) of the Public Guardian and
Trustee Act. While we do not necessarily agree with your office’s assessment as to the current
state of the law, | will be taking steps to clarify the Public Guardian and Trustee’s authority in
this regard through bringing into force the 2007 amendments to this particular section in the next
few weeks.

In closing, | would like to acknowledge the dedication of the Public Guardian and Trustee and
the Health Authorities to protecting and serving vulnerable adults in the province. The
effectiveness of these organizations in fulfilling their responsibilities, particularly under an
outdated adult guardianship legislative framework, is recognized and appreciated.

Sincerely,

Shirley Bond
Minister of Justice
and Attorney General
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) Interior Health

Corporate Administration Dr. Robert Halpenny
Interior Health Authority President & Chief Executive Officer
#220 - 1815 Kirschner Road Phone: (250) 862-4205
Kelowna, B.C. V1Y 4N7 Facsimile: (250) 862-4201
Web: www.interiorhealth.ca e-mail: robert.halpenny@interiorhealth.ca

December 7, 2012

Ms. Kim Carter

Office of the Ombudsperson
947 Fort Street

PO Box 9039 Stn. Prov. Govt
Victoria, BC V8W 9A5

Dear Ms. Carter:
Re: Ombudsperson Report — No Longer Your Decision

The Interior Health Authority (IHA) would sincerely like to thank you for the opportunity to
review and respond to the findings and recommendations in your report “No Longer Your
Decision”.

The legal scheme for the appointment of adult guardians in British Columbia presents very
complex issues. The “certificate process” in the Patients Property Act, the subject of your
review, highlights the important foundational principle of self-determination in our adult
guardianship legislation. Your report and process of investigation on this matter is
commendable in that you were able to capture the multifaceted aspects to the issues of
procedural fairness involving the Ministry of Justice, Ministry of Health, Public Guardian and
Trustee as well as the six regional health authorities. Additionally, your report has also
drawn attention to the interrelatedness of protecting vulnerable adults from abuse and
neglect under Part 3 of the Adult Guardianship Act and how this links to the certificate
process when abuse, neglect or self-neglect are matters of concern.

In February 2012, Interior Health implemented Charting the Course: Interior Health’s
Planning Principles and Considerations for Change. It provides an overarching
framework to use as a guide to make decisions on the planning and delivery of service. The
development of this framework is based on internal and external consultation and is intended
to support openness and transparency around how new services are developed or current
services are changed. This document refers to principles as “the basic tenants or rules
around which service planning decisions are made”. The recommendations in your report
are without doubt principle-based and will align with our framework for change.

Your recommendations for Interior Health mirror the recommendations that have been made
to all health authorities in British Columbia.  As such Interior Health is committed to
supporting a collaborative approach between the Health Authorities and Ministry of Health to
ensure the actions we take are comprehensive, standardized, supported and result in
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improved services across our province. Interior Health is also committed to working with the
Public Guardian and Trustee and Ministry of Justice on the interrelated issues concerning the
support, assistance or protection of vulnerable adults under Part 3 of the Adult Guardianship
Act. Your report has provided an important lens to evaluate our current practice on the basis
of the right to protection and autonomy as well at the principle of self-determination. Interior
Health’s response to your recommendations is included in the attachment to this letter.
Please find attached as Appendix A, our response to the recommendations in your report
that apply to all B.C. health authorities.

Interior Health would like to thank you for your comprehensive approach to investigating the
need for improvements to procedural fairness in the issuance of “certificates of incapability”
under the Patients Property Act . Interior Health acknowledges that this legal process and
related practices has a serious impact on the lives of vulnerable adults. This report will guide
us in our change process that will be informed by our collaborative work with the Ministry of
Health other Health Authorities, our service partners, and our engagement with stakeholders.

Sincerely,

Dr. Robert Halpenny
President & Chief Executive Officer

/vm
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Personal planning
documents can be
registered with the Nidus
Registry. The registry
provides a centralized
and secure place to keep
arecord of important
information and plans in
the event that an adult
needs help managing
finances or making
health care decisions.

The Personal Planning
Registry is operated

by the Nidus Personal
Planning Resource Centre,
a non-profit, charitable
organization in B.C. that
was established in 1995,
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Appendix 1
Personal Planning Tools

Personal planning involves planning for decisions that will need to be made on

an adult’s behalf if he or she is no longer capable of making decisions. Planning is
important because it strives to ensure that an adult’s wishes will be followed when
he or she is no longer able to make decisions.

Capable adults can use a variety of legal tools to name another person to make
decisions on their behalf, should they later become incapable of doing so. Enduring
powers of attorney and representation agreements are tools that can be used. An
advance directive can be used as a tool to provide advance consent or refusal of
consent to health care, without appointing a substitute decision-maker. While the
focus of this report is on financial and legal decision making, this appendix describes
all of the advance care planning tools that adults in British Columbia can use.

Enduring Power of Attorney

Enduring powers of attorney allow people to give instructions in anticipation of a
future loss of capability. A power of attorney authorizes a person, called an attorney,
to act for someone else in financial and legal matters. Importantly, a power of
attorney does not confer the ability to make decisions about medical, health and
personal care matters. An attorney may be given wide authority to manage all
financial and legal matters, or he or she may be restricted to a specific set of tasks,
such as managing bank accounts or selling assets.

A power of attorney, however, becomes invalid when the person who appointed
the attorney is deemed incapable. To avoid this problem, it is necessary to designate
an enduring power of attorney, which continues to be effective even after a person
is deemed incapable. The Power of Attorney Act authorizes a person to make a
“springing” power of attorney that only becomes effective when the adult becomes
incapable.?® The powers exercised under either a regular or enduring power of
attorney end when a committee is appointed by a court in accordance with the
Patients Property Act. If a certificate of incapability is issued for the adult, the power
of attorney is suspended pending a review by the Public Guardian and Trustee of
British Columbia (PGT).2”

206 power of Attorney Act, R.S.B.C. 1996 c. 370, s. 14.

27 patients Property Act, R.S.B.C. 1996, c. 349. s. 19.1. This section requires the Public Guardian and
Trustee (PGT), after receiving a copy of the suspended power of attorney and any other relevant
information, to determine whether it is “necessary and desirable” to continue to manage the adult’s
property under the Act. If the PGT determines that it will continue to do so, the power of attorney is
terminated. If the PGT determines that it is not necessary and desirable for it to continue managing
the adult’s property, then the PGT’s authority as committee is terminated.



Representation Agreements

An adult can use a representation agreement to appoint someone to make decisions
about personal care, health care, and financial and legal matters if the adult
becomes incapable of making those decisions.?®® An adult can appoint any person
who is 19 years or older, with the exception of a paid caregiver or an employee of a
care facility where the adult lives. An adult can also appoint the Public Guardian and
Trustee, a credit union or a trust company to make financial or legal decisions.?*

Representation agreements can be made under section 7 and section 9 of the
Representation Agreement Act. For both types of agreements, the representative
must consult with the person who is the subject of the agreement as much as is
reasonable in order to determine his or her wishes before making a decision on his
or her behalf.

A representation agreement made under section 7 may authorize the representative
to make decisions about personal care, health care, routine management of
financial affairs, and to obtain legal services and instruct counsel.?'® An adult can
make a representation agreement under section 7 even if the adult is incapable of
making a contract, managing his or her health care, personal care or legal matters,
or undertaking the routine management of his or her financial affairs.'' Under a
section 7 agreement, an adult can also authorize a representative to accept a facility
care proposal but only if the facility is a family care home, a group home for the
mentally handicapped, or a mental health boarding home. However, under a section
7 agreement, an adult cannot authorize a representative to make or help make a
decision to refuse health care necessary to preserve life or to physically restrain the
adult.2"?

In a representation agreement made under section 9, an adult can authorize his or
her representative to do anything that the representative considers necessary in
relation to the personal care or health care of the adult, including deciding where
the adult is to live and with whom, whether the adult should work, and whether
the adult should participate in social, educational or other activities. A section 9
agreement can authorize a representative to consent to the use of restraints, to
consent to treatment the person is refusing and to refuse life support. An adult
may make a representation agreement under section 9 if the adult is capable of
understanding the nature and consequences of the proposed agreement.?'

208 Only a section 7 representation agreement, as compared to a section 9 representation agreement,
may be used to appoint a representative with authority to make decisions in respect of financial
and legal matters and, in the case of financial matters, this authority is limited to the “routine
management of the adult’s financial affairs.”

209 Representation Agreement Act, R.S.B.C. 1996, c. 405, s. 5. There is an exception to the prohibition on a
paid caregiver or employee of a care facility acting as a representative, and that is if the caregiver or
employee is a spouse, parent or child of the adult.

219 Routine management of financial affairs includes payment of bills, receipt and deposit of pension
and other income, purchases of food, accommodation and other services necessary for personal
care, and the making of investments.

21 Representation Agreement Act, R.S.B.C. 1996, c. 405, s. 8.

212 Representation Agreement Act R.S.B.C. 1996, c. 405, s. 7. The representative acting under a section 7
representation agreement may not be authorized, despite the objection of the adult, to physically
restrain, move or manage the adult, or authorize another person to do these things.

213 Representation Agreement Act, R.S.B.C. 1996, c. 405, s. 9 and 10.
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Advance Directives

The other main planning tool available to adults is an advance directive.?™

An advance directive is a set of written instructions that specifies the type of health
care and treatment a person wants to receive — or not receive - if he or she later
becomes incapable of making those decisions. To make a valid advance directive,
an adult must be capable of understanding the nature and consequences of the
directive.?’> Advance directives can be used to address end-of-life decisions and
specific types of treatments.?'® Advance directives do not require that anyone be
appointed to make decisions on the adult’s behalf. Instead, a directive acts as a
free-standing set of instructions to those who are providing care or treatment.

214 Although advance directives have been in use for many years, statutory provisions establishing rules
to govern their use were added to the Health Care (Consent) and Care Facility (Admission) Act in 2007
and came into force in September 2011.

215 This includes the scope and effect of the health care instructions and the fact that the health care
provider may treat the adult without choosing a temporary substitute decision-maker. Health Care
(Consent) and Care Facility (Admission) Act, Health Care (Consent) and Care Facility (Admission) Act,
R.S.B.C. 1996, c. 181,5.19.1.

216 |n an advanced directive, an adult can give or refuse consent for any health care, unless the
instruction is prohibited by law or it requires a person to refrain from doing something required by

law. In an advanced directive, an adult may not consent to certain procedures set out in section 7
OFFICE OF THE of the regulations to the Health Care (Consent) and Care Facility (Admission) Act, such as an abortion,
162 OMBUDSPERSON electroconvulsive therapy and psychosurgery.




Appendix 2
Ombudsperson’s Administrative Fairness
Checklist '’

Information/Communication

1.

Is the public information (booklets, pamphlets, brochures, statute,
regulation, video tapes, etc.) about all the agency’s programs sufficiently
detailed, understandable and readily available for those affected?

Does the agency have an access to information policy with respect to
information of public interest, which is not specifically protected by a
duty of confidentiality? Are there reasonable procedures for responding
promptly to public requests for such information?

During the initial contact, do individuals receive an adequate explanation
of the role of the agency representative and the procedures to be followed
as well as all relevant entitlements, benefits, eligibility criteria and other
options, conditions and obligations?

Are all applications, releases, consents and other forms required by the
agency written in plain language? Is the purpose of each form clear? Are
individuals provided immediately with copies of all forms and statements
they have signed?

Are all forms and personal letters from agency representatives written

in plain language without unnecessary technical, legal or bureaucratic
jargon? Is the purpose of each letter, and its relationship to other letters and
conversations, clear? Where reference is made to a statute, is it described in
an understandable way? If further action is to occur, are the timing and the
responsibility for taking the next step explained? Is the writer identified?

Is all communication with citizens conducted in a courteous and respectful
manner?

Physical Facilities/Accessibility of Service

7.

Does the agency provide adequate telephone access (including access

by toll-free numbers or collect long-distance calls) to meet the public’s
need for information about programs and case processing? Is the agency’s
telephone number printed on its stationery? Are telephone volume and
message return time monitored to ensure that minimum standards of
service delivery are met? Are ringing telephones always answered? Is there
an answering machine outside office hours?

Are site inspections/visits conducted when appropriate and necessary

for the proper completion of the administrative procedure involved? Are
community service facilities distributed throughout the province and within
regions to ensure optimum accessibility by the population to be served?

Do the current or planned physical facilities incorporate acceptable
standards for accessibility by disabled persons, the health and safety of staff
and visitors, privacy of communication and any other special need related
to the purpose and function of the facility?

217 BC Office of the Ombudsperson, 1990 Annual Report, 15 < http://www.bcombudsperson.ca/images/
resources/reports/Annual_Reports/Annual%20Report%200f%20the%200mbudsman%20-%20
1990.pdf>.
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Investigation/Decision Procedures

10.

11.

12.

13.

14.

15.

16.

17.

Are all parties who may be adversely affected by a decision or action of
the agency (including an appeal or review of a decision) given adequate
and timely notice of the investigation hearing process, the nature of the
resulting decision or action and its possible implications?

Are the agency’s powers and responsibilities to conduct direct
investigations exercised in a consistent, thorough and fair manner having
regard to the dignity and privacy of individuals affected? Are these
individuals properly informed of such procedures at the appropriate times?

Do the agency’s statutory/regulatory confidentiality provisions afford
sufficient protection for the individuals affected while supporting the
efficient delivery of services? Are the intentions of these provisions reflected
in the agency’s policies, procedures and practices? Are clients advised

of these provisions and the reasons for them? Are the proper informed
consents obtained when confidential information must be obtained from or
shared with other agencies or individuals?

Are parties affected by a decision given an adequate opportunity to
present evidence in support of their positions, including the opportunity to
examine and comment on all of the evidence from other sources that may
be considered in arriving at the decision?

Are decisions always based on all of the relevant information, excluding all
irrelevant considerations?

Are there adequate procedures to deal with situations where individual
decision-makers are subject to conflicting interests that may affect, or appear
to affect, the making of an impartial decision? Where certain decisions cannot
be impartial in the judicial sense because of the agency’s mandate, positions
or interests to be protected, are these factors explained to the parties at the
outset?

Are decisions and actions made promptly? If not, are the parties given
adequate explanations as to why delays may be expected?

Are the affected parties provided with adequate and appropriate reasons
for the agency’s decisions and actions? Are written reasons available on
request?

Exercise of Power/Legal Framework

18.

19.

20.

21.

Are all the decisions and actions of the agency clearly authorized by,
and consistent with, the governing statute and regulation? Are powers
exercised for the intended purpose?

Does the agency meet all of its legal obligations to act, issue benefits,
inform, collect, enforce? Is it provided with adequate resources to do so
efficiently?

Is the delegation of discretionary and non-discretionary authority in

the empowering legislation and regulations appropriate to the types of
cases to be decided? Is the exercise of discretion properly structured by
administrative policy and objective standards to ensure consistency while
avoiding inappropriate inflexibility?

Are the existing statutory and regulatory powers, including the formal
policies and procedures developed from them, sufficient to achieve the
agency’s mandate effectively and fairly?



22.

Are the agency’s legislation, regulation and policies consistent with the
letter and intent of other legislation, federal and provincial, to which they
are subject, including the Canadian Charter of Rights and Freedoms? Are
they well integrated with complementary provisions of other statutes from
the perspective of the individuals affected?

Appeal, Review and Complaint Procedures

23.

24.

25.

26.

Is there an appropriate and accessible (affordable, simple and prompt)
appeal or review procedure for each decision and action that will directly
affect an individual’s interests?

Are individuals fully informed at the time decisions are made, or actions
taken, of all available internal and external avenues of appeal, review and
complaint?

Are the time limits for initiating an appeal or review reasonable? When
individuals are advised of these time limits, is it clear which limits are
imposed by law and which limits are imposed by administrative discretion
or policy?

Are there clearly defined complaint procedures at all levels in the
organization for considering and responding to individuals’ concerns about
policy, procedural and service quality issues? Are there procedures for
actively inviting suggestions from the public for improvements in service?

Organizational/Management Issues

27.

28.

29.

30.

31.

32.

Do the labels assigned to roles, procedures and departments simply and
clearly describe the function performed? Are labels and key procedural
terms used consistently by representatives of the agency, and can their
meanings be easily conveyed to the public?

Are there any procedures or roles that could be combined, separated or
otherwise reorganized to achieve a higher quality of service/fairness for the
public given the available resources?

Is the delegation of line authority appropriate, considering the level of
employee expertise and the needs and expectations of the public?

Do criteria for the selection, deployment and evaluation of personnel take
into account the skills, attitudes and aptitudes necessary to deal sensitively,
fairly and effectively with the public?

Are personnel training programs and supervision adequate to meet
performance expectations of management and the public? Are all front-line
staff properly instructed regarding the importance of treating all individuals
with respect and courtesy?

Would any policy or procedural adjustment in the agency’s relationship
with any other provincial government agency, non-governmental agency
or professional group improve service quality and fairness to the public? Is
the agency blamed for problems originating with other agencies?

Program Review and Planning

33.

Are there appropriate mechanisms for the meaningful participation of
affected individuals and groups in the planning of program initiatives and
modifications?
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34. Are there effective procedures for ensuring that appeal, review and
complaint data are incorporated in the planning and review of the agency’s
programs and policies?
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Appendix 3
British Columbia Adult Guardianship Law Reform

Chronology/Timelines for the Progress of Adult
Guardianship Legislation in B.C. since 1992

Highlights

1992:

The Joint Working Committee on Adult Guardianship (comprised of both
government and community representatives) released a draft of a report, “How can
we help?”for consultation and, later in the year, released the final version, “How can
we help? A new look at self-determination, interdependence, substitute decision
making and guardianship in BC: a report providing recommendations for legislation
and policy”.

1993:

Four statutes were introduced, and received Royal Assent on July 29, 1993:
+  Representation Agreement Act
«  Health Care (Consent) and Care Facility (Admission) Act
« Adult Guardianship Act

«  Public Guardian and Trustee Act

1993-2000:

The Adult Guardianship Implementation Team was established in the Office of the
Public Trustee to lead implementation of the legislation.

1996-1999:

In 1996, a review of the legislation was undertaken to recommend an appropriate
schedule for proclamation and identify how to achieve the objectives of the
legislation in a cost-effective way. The review was completed in July 1997 and after
subsequent discussion with stakeholders legislative amendments were introduced
to enable partial proclamation of the 1993 adult guardianship legislative package.

Adult Guardianship Statutes Amendment Act, 1999
http://leg.bc.ca/36th3rd/3rd_read/gov92-3.htm

June 1999, Attorney General Dosanjh announced that there would be partial
proclamation of the legislation on February 28, 2000.

2000:

February 28, 2000, the following came into force:

« Health care consent aspects of the Health Care (Consent) and Care Facility
(Admission) Act Part 3 (care facility admission), and other provisions, such as
relating to prescribed advocacy organizations, did not come into force

- Most, but not all, of the Representation Agreement Act (e.g., provisions
relating to a registry did not come into force)
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« Virtually all of the Public Guardian and Trustee Act

Most of Parts 1, 3, 4 of the Adult Guardianship Act, but Part 2 (adult
guardianship) did not come into force.

The following regulations were enacted the same day: the Health Care Consent
Regulation; the Representation Agreement Regulation; the Adult Guardianship
(Abuse and Neglect) Regulation; the Designated Agencies Regulation; the Public
Guardian and Trustee Regulation; and the Public Guardian and Trustee Fees
Regulation.

In addition, the Adult Guardianship (Abuse and Neglect) Rules were enacted (court
rules).

July 2000:

McCallum Report to the Public Guardian and Trustee re: Section 9 Representation
Agreements with General Powers.
http://www.trustee.bc.ca/pdfs/General/mccallum.pdf

2001:

Amendments were made by the Adult Guardianship Statutes Amendment Act, 2001,
which received Royal Assent March 29, 2001. Minor amendments were made to
enhance the clarity, workability and focus of the adult guardianship package of
statutes, particularly with respect to representation agreements. The amendments
implemented the key recommendations of the McCallum report on representation
agreements.

Adult Guardianship Statutes Amendment Act, 2001
http://www.leg.bc.ca/36th5th/3rd_read/gov06-3.htm

The Adult Guardianship Statutes Amendment Act, 2001, came into force in September,
2001.

2002:

February, 2002 — Professor A.J. McClean’s report, undertaken for the Attorney General,
regarding representation agreements and enduring powers of attorney was
completed.

Review of Representation Agreements and Enduring Powers of Attorney
http://www.ag.gov.bc.ca/public/McClean-Report.pdf

2003:

Minor amendments to the Patients Property Act and Public Guardian and Trustee Act.
Amendments to the Patients Property Act included changes to streamline the PGT’s
role in reviewing private committee accounts.

Bill 66, Miscellaneous Statutes Amendment Act (No. 2), 2003

Amendments to the Health Care (Consent) and Care Facility (Admission) Act dissolving
the Health Care and Care Facility Review Board

Bill 90, Miscellaneous Statutes Amendment Act (No. 3), 2003
http://www.leg.bc.ca/37th4th/3rd_read/gov90-3.htm



http://www.trustee.bc.ca/pdfs/General/mccallum.pdf
http://www.leg.bc.ca/36th5th/3rd_read/gov06-3.htm
http://www.ag.gov.bc.ca/public/McClean-Report.pdf
http://www.leg.bc.ca/37th4th/3rd_read/gov90-3.htm

2004:

The Care Facility Admission Working Group concluded a report which was provided
to the Ministry of Health.

Spring: Consultations by the Ministry of Attorney General, including public
consultation, on the PGT’s publication “Court and Statutory Guardianship:

A Discussion Paper”, and the McClean Report (enduring powers of attorney and
representation agreements). In addition to the matters outlined in the PGT's report,
the Ministry of Attorney General also sought input on two additional reforms to
adult guardianship, “both designed to provide additional flexibility in meeting the
needs of incapable adults” - allowing alternate guardians, and mediation.

2005:

PGT releases a revised version of the report —“Court and Statutory Guardianship:
The Patients Property Act and the Adult Guardianship Act (Part 2) — An Updated
Discussion Paper on Modernizing the Legal Framework”
http://www.trustee.bc.ca/pdfs/General/Modernizing_Guardianship_ 2005.pdf

2006:

April 27, 2006 — Government introduced the Adult Guardianship and Personal
Planning Statutes Amendment Act, 2006
http://www.leg.bc.ca/38th2nd/1st_read/gov32-1.htm

May 10, 2006 — Government announced that Bill 32 would not proceed in the Spring
2006 legislative session to allow further review and consultation relating to the
advance directive provisions.

Fall, 2006 — Public consultation on the advance directive provisions of Bill 32 (Adult
Guardianship and Personal Planning Statutes Amendment Act, 2006)
http://www.ag.gov.bc.ca/legislation/advanced-directive/index.htm

2007:

Bill 26, Health Statutes Amendment Act (including revised care facility admission
legislation), received Royal Assent May 31, 2007
http://www.leg.bc.ca/38th3rd/3rd read/gov26-3.htm

Bill 29, Adult Guardianship and Planning Statutes Amendment Act, received Royal
Assent November 22, 2007
http://www.leg.bc.ca/38th3rd/3rd read/gov29-3.htm

2008:

Fall/Winter 2008 - The Ministry engaged in public consultations on draft regulations
under the Adult Guardianship and Planning Statutes Amendment Act, 2007
http://www.ag.gov.bc.ca/legislation/adult-guardianship/regulations.htm

In committee debates on October 21, 2009, relating to amendments to the 2007
legislation, the minister noted that government was not in a position to proceed
with proclamation of the adult guardianship provisions because government was
not in a position to provide financing at that time.
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2008 - 2011:

Minor and/or technical amendments made in various miscellaneous statutes to

the Adult Guardianship and Planning Statutes Amendment Act, 2007, including
amendments made by the Miscellaneous Statutes Amendment Act, 2009, to enable
partial implementation of the Adult Guardianship and Planning Statutes Amendment
Act, 2007.

Bill 13, Miscellaneous Statutes Amendment Act, 2009
http://www.leg.bc.ca/39th1st/3rd read/gov13-3.htm

2011:

June 30,2011 - PGT transmits its 2020 Vision to the Attorney General — http://www.
trustee.bc.ca/pdfs/General/2020_20Vision.pdf. The report recommends that Parts 2
and 2.1 of the Adult Guardianship Act and Part 3 of the Health Care (Consent) and
Care Facility (Admission) Act come into force between 2012 and 2014. The report

also recommends that reforms beyond those two major changes be the subject of a
discussion paper to be issued between 2018 and 2020. The 2020 Vision is released to
the public on July 22, 2011.

September 1, 2011 - The incapacity planning-related provisions (and other
provisions not related to guardianship) of the Adult Guardianship and Planning
Statutes Amendment Act, 2007, came into force. Amendments made to the
Representation Agreement Regulation and Health Care Consent Regulation, and a
new Power of Attorney Regulation, were also enacted.

Source: Ministry of Justice


http://www.leg.bc.ca/39th1st/3rd_read/gov13-3.htm
http://www.trustee.bc.ca/pdfs/General/2020%20Vision.pdf
http://www.trustee.bc.ca/pdfs/General/2020%20Vision.pdf

Appendix 4
Part 2, Adult Guardianship Act (1993)

The Adult Guardianship Act received royal assent on July 29, 1993.2'®8 However, much
of the Act, including the section that outlined the court process for appointing

a guardian or decision-maker, never came into force. The Act was amended

on November 22, 2007, when Bill 29, Adult Guardianship and Planning Statutes
Amendment Act, 2007 received royal assent.?’® However, as with the previous Act,
the legislation surrounding the court process never came into force. As a result,

the Patients Property Act, which Parts 2 and 2.1 of the Adult Guardianship Act was
intended to repeal, still governs the incapability process.?®

Under Part 2 of the Adult Guardianship Act (1993), a person could notify the Public
Guardian and Trustee of British Columbia (PGT) if he or she believed that an adult
needed assistance in making decisions about his or her financial affairs. The PGT
would then conduct a preliminary inquiry, and if the PGT believed that the adult
might require assistance, the PGT could request that a designated agency conduct
a review to determine whether the adult needed to make financial decisions and
whether a court-appointed guardian or decision-maker was necessary. At this point,
the designated agency would also consider alternative options, such as personal
support and other support services (s.4).

If the designated agency’s review confirmed that the adult needed to make financial
decisions and that alternative options were not available, the PGT could request an
assessment by the designated agency. The purpose of the assessment would be

to determine whether the adult was incapable of making financial decisions and
whether a decision-maker or a guardian should be appointed.

The designated agency could only proceed with a review or an assessment if the
adult or his or her representative agreed. If the adult or his or her representative did
not agree, the PGT could apply for a court order to proceed with either a review or
an assessment.

Once a review or assessment was completed, the designated agency would be
required to prepare a report detailing the types of decisions the adult was incapable
of making, the degree of the adult’s incapability, the names of any eligible decision-
makers and/or guardians, and the adult’s wishes (s.5). The designated agency would
be required to give a copy of the report to the adult, the PGT and any person eligible
and willing to be a decision-maker or guardian for the adult.

If the court was satisfied that the adult needed to make decisions about his or her
financial affairs, was incapable of making those decisions without support and
assistance, and would benefit from the support and assistance of a decision-maker
or guardian, the court could appoint one of three types of decision-maker:

« an associate decision-maker to support and assist the adult in making
decisions

- asubstitute decision-maker to make decisions on the adult’s behalf

- aguardian to make decisions on the adult’s behalf and to care for, assist and
protect the adult (s.6, 10)

218 Bill 49, Adult Guardianship Act, 2nd Sess, 35th Parl, British Columbia, 1993, <http://www.leg.bc.ca/
hansard/35th2nd/h0729pm.htm>.

219 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl, British Columbia
2007, <http://www.leg.bc.ca/hansard/hansindx/38th3rd/bills_prog.htm>.

220 patients Property Act, R.S.B.C. 1996, c. 349.
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The court could appoint the PGT or any person who was at least 19 years old, who did
not have a conflict of interest with the adult, who agreed to comply with the duties of
a decision-maker or guardian, and who was not paid for providing health care services
to the adult (s.7). Any person who wished to become a decision-maker or guardian

for the adult was required to file an application with the court, along with a needs
report, an assessment report, a PGT report, a support and assistance plan, and any
representation agreements made by the adult. The application and accompanying
reports would have to be served on the adult within 72 hours of filing the application.
Finally, the court could choose to appoint a monitor to ensure that the guardian or
decision-maker was fulfilling his or her duties to the adult (s. 12).

In certain cases, the court process described above could be temporarily avoided
through an application for a temporary guardian. Any person could apply to the
court for an order appointing a temporary guardian of an adult’s financial affairs if
there was reason to believe that the adult was incapable of making decisions about
his or her financial decisions and that an order was necessary to protect the adult’s
finances. In these cases, the PGT would have to be notified of the application, and

if the application was successful, the temporary guardian would have 21 days to do
anything necessary to preserve and protect the adult’s financial affairs (s. 13).

Once the court had appointed a decision-maker or guardian, there were a number
of ways that the guardianship over the adult’s affairs could end.

One option was a review by the court of the order appointing the decision-maker or
guardian. The decision-maker or guardian was required to apply for a review of the
order appointing him or her as guardian if:

- the adult’s needs, circumstances or ability to make decisions had changed
significantly since the order was made, and

« achange or cancellation of the order appeared to be in the best interests of
the adult

If the decision-maker or guardian failed to request a review, the PGT or any other
individual could request a review. If the request was for the guardian’s powers to be
reduced or for the order to be cancelled, the court could cancel or change the order
without a hearing, as long as no one had filed a notice of objection under section
37(6). If an objection to the review was filed, the PGT would first have to request a
capability assessment report from the designated agency and file it with the court.

In addition, a decision-maker or guardian could be removed or replaced if
an application was made to the court and the court was satisfied that the
decision-maker or guardian:

- was no longer acting as decision-maker or guardian
+had not complied with the duties of a decision-maker or guardian, or

- was, for any other reason, no longer a suitable decision-maker or guardian

If a replacement or removal application was submitted, the current decision-maker
or guardian, as well as the potential replacement decision-maker or guardian, would
be notified. In making its decision, the court could direct the PGT to conduct a
review or assessment under sections 4(2) and (3).



Powers

The power given to decision-makers and guardians under the Adult Guardianship Act
(1993) were limited by a general requirement that any authority given:

- was necessary for making, or assisting in making decisions about the adult’s
personal care, health care or legal matters or the adult’s financial affairs,
business or assets

- would result in the most effective, but the least restrictive and intrusive,
form of assistance and support for the adult, and

- inthe case of a guardian, was needed for providing the care, assistance and
protection necessary to meet the adult’s needs (s.15)

In addition to these general rules, the legislation set out specific requirements
regarding the content of orders appointing associate decision-makers, substitute
decision-makers and guardians.

Orders appointing an associate decision-maker and a substitute decision-maker
were required to specify the types of decisions for which the decision-maker must
provide assistance and support, the period of time and end date of the period
during which the decision-maker could assist the adult, and a date for review of the
order within three years of the appointment (s. 16).

Orders appointing a guardian were required to specify the types of decisions the
guardian must make for the adult and a date for review of the order within six years
of the appointment (s. 18).

The legislation also listed specific examples (which were not exhaustive) of orders
the court could make, including providing routine management of the adult’s
financial affairs by paying bills, receiving and depositing pension and other incomes,
and carrying on business for the adult (s. 19).

The power to manage financial affairs, business or assets was quite broad and
allowed a substitute decision-maker or guardian to do anything on the adult’s behalf
that the adult could do, as long as the guardian did not exceed the power given by
the court and complied with the specific duties set out in sections 28 and 29.

Duties

Sections 28 and 29 required a decision-maker or guardian to act honestly and in
good faith; to exercise care, diligence and skill; to act within the authority granted;
to act in accordance with the support and assistance plan; and to comply with the
adult’s wishes, instructions and beliefs wherever possible.

A substitute decision-maker or guardian who had control over financial affairs
was also required to keep accounting records and be able to produce them at
the request of the adult, the adult’s monitor or the Public Guardian and Trustee.
There was also a duty to keep information about the adult’s financial affairs
confidential (s.32).
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Appendix 5
Public Guardian and Trustee’s Recommendations
for Improvement of Court and Statutory Processes **'

Recommendations for Improvement of
Court Guardianship Process

Notice of court guardianship applications must be served on the adult.

Notice of court guardianship applications must be served on a near adult
relative of the adult unless the court orders that such relative not be served and/
or that other relatives or other persons be served.

A guardian not be appointed unless the court is satisfied that in addition to
the adult not being capable of making decisions there are, in fact, reasonably
foreseeable decisions that need to be made by a guardian.

Expressly permit the court to not appoint a guardian if it is satisfied that a less
restrictive alternative would meet the adult’s needs. Permit termination of an
existing guardianship on the same grounds.

Plenary authority be retained for property decisions. The court be permitted to
restrict the authority.

The scope of personal guardianship be clarified as applying to decisions related
to general areas such as health care, shelter, participation in activities and safety.
A personal guardian with full authority should not be appointed for all areas

of decision-making unless the court is satisfied that the adult is incapable in all
such areas.

Persons who provide remunerated personal and health care services to an
adult be ineligible to be appointed (or to continue to act) as guardian (except
in the case of family members or others expressly authorized by the court in
extraordinary circumstances).

That the court be required to consider any views expressed by the adult
regarding the identity of their guardian. Nomination of guardians be retained
but the formality requirements be eliminated.

Applicants for court or statutory guardianship be required to prepare a
property or a personal guardianship plan with such plan to form part of the
application. The sufficiency and appropriateness of the plan is to be considered
in determining whether or not to appoint the applicant as guardian. Guardians
be required to keep plans up to date.

Mediation regarding guardianship applications be provided for in the Act.
Mediation be permitted regarding the choice of guardian and the guardianship
plan subject to final determination by the court. Mediation not be permitted
regarding the determination of capacity or the advice to the court by the Public
Guardian and Trustee regarding private applicants.

No express provision for alternate guardians be made. Rather the Act provide for
the appointment of multiple guardians with authority to act alone or together,
statutory termination of a guardian’s authority on various specified events and
permit an expedited application to appoint a replacement guardian.

Public Guardian and Trustee of British Columbia. Court and Statutory Guardianship: The Patients
Property Act and the Adult Guardianship Act (Part 2): Updated Discussion Paper on Modernizing the
Legal Framework, October 2005.



Recommendations for Improvement of
Statutory Guardianship Process

That no Certificate of Incapability be issued unless an assessment has been
performed that indicates that the adult is not capable of managing his or her
property.

The assessor provide notice to the adult that they are the subject of an
assessment.

Assessments of incapability to manage property shall be subject to publicly
available standards of assessment that are mandatory. These standards should
be established by the Attorney General or Lieutenant Governor in Council
following consultation with applicable members of the community and those
with expertise in assessments.

Statutory guardianship assessment on collateral information be permitted
only in limited circumstances. Resulting guardianship be limited to 90 days
and the authority of the guardian be limited to preservative powers rather
than full guardianship powers. Renewals be permitted only where a complete
assessment has not been feasible during the 90 days.

Assessors not conduct an assessment where they have reason to believe
statutory guardianship is not required. For example, where an assessor is aware
of a valid Enduring Power of Attorney being administered in accordance with
the duties of an attorney an assessment should not be performed. If an assessor
finds that an adult is incapable and requires a guardian, notice be given to the
Public Guardian and Trustee of the finding. The Public Guardian and Trustee
would be required to promptly determine whether there are less restrictive
alternatives to the issuance of a Certificate of Incapability and promptly advise
the assessor of whether they have an objection to the issuance of a Certificate
of Incapability. Where the Public Guardian and Trustee advises that they do not
object to the issuance of a certificate, the certificate may be issued by the official
designated by the health authority.

Private individuals be entitled to apply to replace the Public Guardian and
Trustee as statutory guardian. These applications shall be directed to the
Public Guardian and Trustee who may, if appropriate, transfer the statutory
guardianship to the private individual. If such transfer is not accepted by the
Public Guardian and Trustee, the applicant may still apply to the court for a
court appointed guardianship.

A statutory guardian of property shall assist in arranging reassessment of an
individual under statutory guardianship if so requested by the adult and if
the immediately prior assessment was performed more than twelve months
previously.

Adults under statutory guardianship be entitled to have their capability

reassessed upon the occurrence of any of the following:

- release from institutional or residential care (regardless of whether they are
being fully discharged)

- discharge from residential care, or

- completion of extended leave under the Mental Health Act.

The Public Guardian and Trustee be permitted to terminate a statutory
guardianship on broad criteria including where there are other informal
supports available in respect of the adult. Consultation with supportive family
and friends take place before termination of the statutory guardianship.
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Appendix 6
Bill 29, Adult Guardianship and Planning Statutes
Amendment Act, 2007

If implemented, Bill 29, Adult Guardianship and Planning Statutes Amendment

Act, 2007 would revise the two systems, statutory and court- based, of adult
guardianship in British Columbia. Part 2 outlines the process through which the
courts appoint a guardian, while Part 2.1 outlines how a statutory property guardian
may be appointed.???

Court Appointed Guardians

Under Part 2 of Bill 29, in order to have the courts appoint a property guardian, an
application must be submitted to the court, containing two assessment reports
completed by a qualified health care provider, a guardianship plan and any
known existing power of attorney, enduring power of attorney or representation
agreements. The adult who is the subject of the application must be notified and
served with the application at least 30 days prior to the hearing date (s. 5).

Before the actual court hearing, if there is any dispute surrounding the need for a
guardian, who the proposed guardian is or the adequacy of the guardianship plan,
the parties may participate in mediation.

In order for the court to appoint a property guardian, there must be a finding that
the adult needs to make decisions about his or her finances, is incapable of doing
so and will benefit from the assistance of a guardian, and that no alternatives

are available (s. 8). The court may appoint the Public Guardian and Trustee of
British Columbia (PGT) or anyone else who agrees to fulfill the duties of a property
guardian (s.10).

Where there is reason to believe that the adult is incapable of making financial
decisions and there is an urgent need to protect the adult’s finances, the PGT may
apply to be appointed as a temporary property guardian without serving notice or
providing a medical assessment. If the court is satisfied that these conditions are met,
the PGT will be appointed temporary property guardian for up to 90 days (s.11).

The court may authorize a property guardian to manage all of the adult’s financial
affairs as long as it is in the adult’s best interests, in good faith and in accordance
with the guardianship plan (s.17, 19, 21).

Once a guardian has been appointed, there are a number of ways in which an order
for guardianship can be reviewed or replaced. The guardian must apply to the court
for a review of the guardianship appointment if he or she is no longer willing or able
to act as guardian, if the adult’s needs or circumstances change significantly or if
the court orders a review. The PGT or any other person may also apply to the court
for review if the adult’s guardian fails to do (s. 25). The PGT may also conduct an
investigation and request a review if it would be in the adult’s best interests (s. 30).
Finally, the adult may request a review of an order appointing his or her guardian.
Regardless of who requests the review, the guardian must be notified of the review
and will have 30 days to file an objection notice.

222 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl, British Columbia
2007, <http://www.leg.bc.ca/hansard/hansindx/38th3rd/bills_prog.htm >.



Upon receiving an application for review, the court may proceed without a hearing,
unless an objection notice is filed, in which case a hearing must be held. If the
adult’s capability is at issue, two assessment reports must be produced (s. 26). After
reviewing the order, the court may continue a guardian’s appointment, vary the
guardian’s powers or duties, appoint additional guardians, or remove the guardian
and appoint a different guardian.

The authority of the guardian will end, without review, if the guardian becomes
incapable, passes away, is removed by court order, becomes bankrupt or is
convicted of an offence against the adult (s. 27).

Statutory Property Guardians

Part 2.1 of Bill 29 provides a process for appointing a property guardian without

a court order. This type of guardian is called a “statutory property guardian

Any person who believes that an adult may be incapable of managing his or her
own financial affairs can request that an assessment of the adult be conducted.
The adult must be told why he or she is being assessed, and he or she has the right
to refuse assessment.

If an assessment is completed, it is provided to a health authority designate for a
determination of incapability. The designate must be satisfied that:

« the adult needs to make financial decisions

« theadultis incapable of making those decisions

- the adult needs, and will benefit from, a statutory property guardian

- the adult’s needs cannot be met through alternatives to guardianship, and

- the adult has not granted an enduring power of attorney, or if the adult has
done so, the attorney is not complying with his or her duties

If these conditions are met, the health authority designate may issue a certificate of
incapability. The certificate is then sent to the PGT, and the PGT can choose to accept
the certificate and become the adult’s statutory property guardian, or reject the
certificate and leave the adult without a guardian.

If the PGT becomes the adult’s statutory property guardian, any existing power
of attorney is suspended until the PGT terminates it or the adult no longer has a
statutory property guardian. Any enduring power of attorney or representation
agreement is terminated if the PGT considers it to be in the best interests of the
adult and provides notice to the attorney or representative.

As the adult’s statutory property guardian, the PGT has all of the powers that a court
could grant a property guardian, including the power to do anything the adult
could do with respect to his or her financial affairs if the adult were capable. The PGT
also has a list of duties, including the duty to act honestly and in the adult’s best
interests, and “to the extent reasonable, foster the independence of the adult and
encourage the adult’s involvement in any decision-making” (s. 19(1)(e)).

The PGT must notify the adult and the adult’s spouse or near relative when it
becomes the adult’s statutory property guardian, and inform the adult that he or she
has the right to request a second assessment within 30 days of receiving the PGT's
notice. If the second assessment also determines the adult to be incapable, the adult
can apply to the court for a review of the determination, which the court can either
confirm or reject. The adult also has the right to a reassessment if his or her statutory
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property guardian informs the health authority that one should occur, or if the
adult requests one and has not been reassessed within the preceding 12 months.
The court can also order a reassessment.

Bill 29 also provides the option for a person to replace the PGT as an adult’s statutory
property guardian. The person can apply to the PGT with a plan detailing how he

or she intends to perform the duties of a statutory property guardian. If the PGT
considers the applicant suitable and the plan appropriate, the PGT may grant the
application. If it chooses to do so, it must inform the adult. If it chooses not to do so,
the person can still apply to the court to become the adult’s property guardian.

Once the person is appointed, he or she has all of the powers of a property guardian,
except for those that must be granted by the court (see “Guardians’ Powers, Duties
and Prohibitions”in this appendix), as well as the duties listed above. The authority
of the person can end under several circumstances. If the PGT rescinds the grant

of authority, or if the person granted authority dies, resigns, goes bankrupt, is
convicted of certain offences or becomes incapable, the authority reverts to the PGT.

The authority of any statutory public guardian, including the PGT, can also end
under several circumstances. First, if the adult is assessed and determined to be
capable, the PGT'’s authority will end. Similarly, if the PGT is satisfied that the adult
no longer needs a guardian and notifies the adult of this, its authority will end.
The court can also terminate the PGT’s authority or appoint a property guardian to
replace the PGT by court order.

Guardians’ Powers, Duties and Prohibitions

Bill 29 contains general powers for all guardians, as well as specific powers that
depend upon the type of guardianship granted to the guardian. In general, a
guardian only has powers that are granted by law or the court. The guardian

is allowed to hire a qualified person to assist him or her in the performance of
guardianship duties. He or she also has the same right as the adult to information
and records about the adult if the information or records relate to the incapability of
the adult or an area of authority granted to the guardian.

For property guardians, the court may authorize the guardian to do anything

the adult could do with respect to financial affairs if the adult were capable.

The guardian may permit the adult to hold, manage or control any part of the adult’s
property and is not liable for loss or damage to the property based on this decision.
The guardian may delegate investment responsibility to a qualified investment
specialist in accordance with the law, and may change a beneficiary designation
with the approval of the court, so long as the designation was not in a will, which the
guardian cannot change.

The guardian can also make a gift or loan from the adult’s property with permission
of the court. For this to occur, the guardian must ensure that:

« the adult will have enough property remaining to satisfy his or her needs
+ the adult made similar gifts or loans when capable, and

the value is lower than a limit prescribed by law

The property guardian is also the only person who can act for the adult in legal
proceedings unless the court orders otherwise. However, the guardian cannot begin
divorce proceedings on the adult’s behalf.



The duties of guardians can also be divided into general and specific categories,
depending on the type of guardianship granted to the guardian. General duties
include the duty to:

« act honestly and in good faith

- exercise the care, diligence and skill of a reasonably prudent person
« act within the authority granted by the court and law

« act within the guardianship plan, to the extent reasonable

- foster the independence of the adult and encourage the adult’s involvement
in any decision-making that affects the adult, to the extent reasonable (s.19)

In addition, guardians have a duty not to disclose information or records received
as guardian unless they relate to the guardian’s duties, or unless the information is
being provided to the PGT or court. Guardians must also keep records as required,
and if the guardian is not the PGT, he or she must report to the PGT on any
substantial change in the adult’s life or on any matters specified by the PGT.

Property guardians have specific duties, including a fiduciary duty to the adult.
This means that the guardian must act in the best interests of the adult, taking into
account any instructions or wishes expressed in an enduring power of attorney, as
well as the adult’s known beliefs and values. The guardian must also give priority to
meeting the personal care and health needs of the adult.

The guardian should not dispose of property that the guardian knows is subject to

a gift in the adult’s will, and to the extent reasonable, the guardian should keep the
adult’s personal possessions at the adult’s disposal. The guardian may, however, sell
the adult’s property, if necessary, to comply with the guardian’s duties.

Guardians are prohibited from making or changing a will for the adult for whom
they are acting.
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Appendix 7

Differences between the Adult Guardianship Act
(1993) and Bill 29, Adult Guardianship and Planning
Statutes Amendment Act, 2007

1993 Act

2007 Act

Would have eliminated statutory
property guardianship. Court would
have been the only method of
appointment.

Retains statutory property
guardianship, but with statutory
administrative fairness protections.

In addition to the court appointment of
a guardian, also provided for the court
appointment of an associate decision
maker or substitute decision maker.

Associate decision maker - to support
and assist the adult in making
decisions.

Substitute decision maker - to make
decisions on the adult’s behalf.

Guardian - to make decisions on the
adult’s behalf and to care for, assist and
protect the adult.

Provides for the appointment of a
guardian, but limits powers given to
guardians to individual requirements.

Provided for a “multi-tiered” review
of the circumstances and decision-
making needs of the adult prior to
the appointment of a decision maker
- that is, consideration by the PGT, a
designated agency, and the court.

In the case of the court appointment
of a guardian, an application is made
directly to the court. (Although, the
Act does require the PGT to receive
notice of the court application, and the
PGT has an opportunity to attend the
hearing, and the court is required to
consider any comments submitted by
the PGT.)

No requirement for mediation.

Provides for mediation of certain
matters prior to a hearing for the court
appointment of a guardian.

The application to court must be
accompanied by a needs report and
an assessment report, completed by

a designated agency, a report of the
PGT, and a support and assistance plan
prepared by each person proposed in
the application as a decision maker or
guardian.

The application to court must be
accompanied by two assessment
reports (completed by a qualified
health care provider), and a plan for
the adult’s guardianship. The court
must also consider any written or oral
comments submitted to the court by
the PGT.

Provided specific authority for the
appointment of a monitor by the

court (to ensure the decision maker or
guardian complies with his/her duties).

Does not specifically provide for the
appointment of a monitor. (However,
does provide authority for the court
to limit the scope of, or put conditions
on the exercise of the authority of a
guardian, or make any other provision
in the best interests of the adult.)




1993 Act

2007 Act

APPENDICES

Specifically provided that, in making
an order, the court may give only the
authority that is necessary to make,

or assist in making, decisions about
the adult’s personal care, health

care or legal matters of the adult’s
financial affairs, business or assets;
will result in the most effective, but
the least restrictive and intrusive,
form of assistance and support of the
adult; and, in the case of a guardian, is
required to provide the care, assistance
and protection necessary to meet the
adult’s needs.

Provides that the court may make an
order only if satisfied that the needs
of the adult would not be sufficiently
met by alternative means of assistance.
(In addition to the other requirements,
also contained in the 1993 Act, that
the court be satisfied that the adult
needs to make decisions, is incapable
of making those decisions, and the
adult would need and benefit from a
guardian.)

Any person may apply to court for an
order appointing a temporary guardian
for financial matters in emergency
situations.

The PGT may apply to court for an
order appointing the PGT as temporary
property guardian for adult in urgent
circumstances.

Provided for automatic review of
decision making orders within 3 years
(as set out in the court order). An order
for the appointment of a guardian
would have to be reviewed within a
6-year period.

Does not provide for automatic reviews,
but provides that a review must take
place in the following circumstances:

if required by the court order
appointing the guardian;

if the adult’s needs, circumstances

or ability to make decisions has
changed significantly since the order
was made (also in the 1993 Act);

the guardian is no longer able or
willing to act as the adult’s guardian;

application by the PGT, if the PGT
believes it to be in the best interests
of the adult (the 1993 Act also
requires the decision maker or
guardian to apply for a review if a
change or cancellation of the order
appears to be in the best interests of
the adult);

application by the adult or person
acting on behalf of the adult, but no
more than once in every 12-month
period or another period as the court
directs (also in the 1993 Act, except a
“substantial reason” for applying for
the review was required, and there
was no time restriction).

Source: Ministry of Justice
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abuse

The deliberate mistreatment of an adult that causes the adult (a) physical, mental or
emotional harm, or (b) damage or loss in respect of the adult’s financial affairs,

and includes intimidation, humiliation, physical assault, sexual assault,
overmedication, withholding needed medication, censoring mail, invasion or denial
of privacy or denial of access to visitors.??*

advance directive

A set of written instructions that specifies the type of health treatment a person
wishes to receive, or not to receive, if he or she later becomes incapable of making
his or her own decisions. An instruction in an advance directive can neither be
prohibited by law, nor can it ask for a refusal of treatment that is required by

law. In order for an advance directive to be valid the adult making the directive
must be capable, at the time the directive is written, of understanding the nature
and consequences of the written instructions. In contrast with a representation
agreement, an advance directive does not require that someone is appointed to
make decisions on the adult’s behalf: the directive itself is a set of instructions given
by the adult to those who are providing care or treatment.

assessor

A health authority staff person who assesses an adult for the purpose of determining
the adult’s care and support needs. For the purpose of this report, an assessor

is a health authority staff person who assesses whether an adult is incapable of
managing his or her financial and legal affairs. This type of assessment is referred to
in this report as a functional assessment. Assessors are not required by legislation to
have specific qualifications or training. Assessors are typically social workers, nurses,
psychologists or occupational therapists.

certificate of capability

Under the Patients Property Act, a certificate signed by a director declaring that
an adult is no longer incapable of managing his or her own affairs.** A certificate
of capability has the effect of ending a committee of estate’s guardianship of the
adult’s financial and legal affairs.

certificate of incapability

Under the Patients Property Act, a certificate is signed by a director declaring that
an adult is incapable of managing his or her own affairs because of mental infirmity
arising from disease, age or otherwise.?® A certificate of incapability results in the
appointment of the Public Guardian and Trustee as the adult’s committee of estate.

committee of estate

Under the Patients Property Act, a person who makes financial and legal decisions

for an adult who has been determined by the court or by a director to be incapable
of managing his or her financial and legal affairs. The court can appoint any person
to be a committee of the estate. In addition to a family member or close friend, a
committee of estate can be a trust company or the Public Guardian and Trustee.
Under Parts 2 and 2.1 of the Adult Guardianship Act, which are not in force, a
committee of estate would be called a property guardian. (Pronounced kaw-mit-TEE.)

23 Adult Guardianship Act, R.S.B.C. 1996, . 6, s. 1
24 patients Property Act, R.S.B.C. c. 349, 5. 11(d).
25 patients Property Act, R.S.B.C. c. 349, 5. 11(d).



committee of person

Under the Patients Property Act, a person who makes the personal care and health
care decisions for an adult who has been determined by the court to be incapable of
managing himself or herself. This type of guardianship can only be appointed by the
court. (Pronounced kaw-mit-TEE.)

Community Living BC (CLBC)

A provincial Crown agency mandated under the Community Living Authority Act to
deliver supports and services to adults with developmental disabilities and their
families. CLBC is a designated agency under the Adult Guardianship Act.

designated agency

Defined in the Adult Guardianship Act as a public body, organization or person
selected by the Public Guardian and Trustee to provide support and assistance to
neglected and abused adults. The Designated Agencies Regulation lists the regional
health authorities, Community Living BC and Providence Health Care as designated
agencies.

director

Under the Mental Health Act, a person appointed by a health authority to be in
charge of a designated facility, and including a person authorized by a director to
exercise a power or carry out a duty conferred or imposed on the director under the
Act or the Patients Property Act.**® Under the Patients Property Act, a director, whether
appointed by a health authority or delegated by another director, has the authority
to issue a certificate of incapability and a certificate of capability.

director’s checklist

A document developed by the Public Guardian and Trustee to assist directors who
sign certificates of incapability to follow the procedural fairness steps in the PGT
Guidelines.

enduring power of attorney

A legal document that authorizes another person, called an attorney, to manage an
adult’s financial and legal affairs. Unlike a regular power of attorney, an enduring
power of attorney still provides legal authority if an adult is deemed incapable.

Its authority is suspended under section 19.1 of the Patients Property Act if the
Public Guardian and Trustee becomes committee of estate through a certificate of
incapability, and it may be terminated if the PGT determines that it is necessary or
desirable for the PGT to manage the adult’s financial and legal affairs.

financial affairs
Defined under section 1 of the Adult Guardianship Act as “including an adult’s
business and property, and the conduct of the adult’s legal affairs.”

functional assessment

An assessment conducted or coordinated by the health authority for the purpose

of determining whether an adult is incapable of managing his or her financial

affairs. A functional assessment typically involves an assessment of the adult’s

ability to make decisions about his or her finances and to carry out these decisions.
The functional assessment results in an opinion from the assessor regarding whether
the adult is capable of managing his or her affairs. The functional assessment is often
conducted using the Functional and Decision Making Assessment Form which is an
appendix to the PGT Guidelines.

226 Mental Health Act, R.S.B.C. 1996 c. 288, s. 1.
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guardian

A person appointed to make decisions on behalf of an incapable adult. Under

the Patients Property Act, guardians are referred to as committees (pronounced
kaw-mit-TEES) and can be a committee of an adult’s estate, person or both. Bill 29,
the Adult Guardianship and Planning Statutes Amendment Act, 2007, which would
repeal the Patients Property Act but has not been brought into force, would establish
two types of guardians. A personal guardian would make decisions regarding an
adult’s personal care and health care. A property guardian would make decisions
about an adult’s financial affairs.?” A property guardian appointed through a
certificate of incapability, rather than by the court, would be called a statutory
property guardian.

Incapability Assessments Regulation

The Regulation that was drafted to accompany Parts 2 and 2.1 of the Adult
Guardianship Act, which are not in force. Among other things, the Incapability
Assessments Regulation would establish standards and procedures for the
assessment of an adult’s financial incapability and the issuing of a certificate of
incapability.

litigation guardian

An adult who initiates, commences or defends litigation on behalf of an incapable
adult or a minor. Also known as a guardian ad litem. In addition to managing an
adult’s financial affairs, a committee of estate is also the adult’s litigation guardian.
When a certificate of incapability is issued, the Public Guardian and Trustee becomes
the adult’s litigation guardian.

medical assessment

An assessment conducted by a physician for the purpose of providing an opinion
regarding an adult’s incapability to manage his or her financial and legal affairs. The
medical assessment is typically conducted using the Physician Preliminary Opinion
of Incapability form, which is an appendix to the PGT Guidelines. Unlike a functional
assessment, the medical assessment focuses on the adult’s medical or psychiatric
diagnosis and how this appears to be affecting the adult’s ability to manage his or
her affairs.

neglect

Any failure to provide necessary care, assistance, guidance or attention to an adult
that causes, or is reasonably likely to cause within a short period of time, the adult
serious physical, mental or emotional harm or substantial damage or loss in respect
of the adult’s financial affairs, and includes self-neglect.??®

patient
Under the Patients Property Act, a patient is:

(@) aperson who is described as one who is, because of mental infirmity
arising from disease, age or otherwise, incapable of managing his or her
affairs, in a certificate signed by the director of a Provincial mental health
facility or psychiatric unit as defined in the Mental Health Act, or

(b) aperson who is declared under the Act by a judge to be
(i) incapable of managing his or her affairs,

(i) incapable of managing himself or herself, or
(i) incapable of managing himself, or herself or his or her affairs.

27 Bill 29, Adult Guardianship and Planning Statutes Amendment Act, 3rd Sess, 38th Parl,
British Columbia, 2007, s. 1.

28 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 1.



Patients Property Act

The Act that establishes procedures to appoint a guardian (“committee”) on behalf
of an incapable adult. It authorizes the issuing of a certificate of incapability for an
adult who is incapable of managing his or her affairs. It also authorizes the court to
appoint a committee of estate and/or person. The Act has been in force since 1979.

PGT Guidelines

A document devloped by the Public Guardian and Trustee, formally known as the
Guidelines for Issuing a Certificate of Incapability Under the Patients Property Act.
These non-binding guidelines were originally created in 1993 and were updated in
2011 in consultation with the Incapability Assessment Regulation and Guidelines
Working Group.??

power of attorney

A legal document through which an adult authorizes another person, called an
attorney, to make financial and legal decisions on the adult’s behalf. It is used to
delegate financial and legal decisions, and its authority can be general or specific.
A power of attorney will automatically end if the person appointing the attorney is
determined to be incapable, though an enduring power of attorney survives this
determination. Powers of attorney are governed by the Power of Attorney Act.

private committee

The term used when someone other than the Public Guardian and Trustee is
appointed by the courts under the Patients Property Act to manage the financial,
business and legal affairs (committee of estate) and/or the personal care and health
decisions (committee of person) of an incapable adult. While the PGT can become a
committee by court appointment or by a director signing a certificate of incapability,
a private committee appointment can only be made by a court. (Pronounced
kaw-mit-TEE).

protective measures

Steps taken by the Public Guardian and Trustee under section 19 of the Public
Guardian and Trustee Act when the financial affairs, business or assets of an adult
who is apparently abused or neglected are in need of immediate protection. In these
cases the PGT is authorized to:

(@) instruct any institution where the adult has an account that no funds are
to be withdrawn from or paid out of that account until further notice

(b) direct any source of income for the adult to send the income to the PGT
or to a person named by the PGT
(i) to be held in trust for the adult
(i) to be used to protect or maintain the health or safety of the adult

(c) halt any disposition of real or personal property belonging to the
younger person or adult

(d) take any other step that is necessary to protect the financial affairs,
business or assets of the adult and that it reasonable in the circumstances

Protective measures can remain in effect for seven days or a shorter period set by
the PGT.#°

22 The Incapability Assessment Regulation and Guidelines Working Group includes representatives
from health authorities, the College of Physicians and Surgeons and other health care professional
organizations.

230 pyblic Guardian and Trustee Act, R.S.B.C. 1996, c. 383, s. 19.
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Public Guardian and Trustee (PGT)

An office established by the Public Guardian and Trustee Act. The PGT is mandated to
protect the legal and financial interests of children and youth under the age of 19,
to administer the estates of missing and deceased persons, and to protect the legal,
financial and personal care interests of incapable adults.?®’ In dealing with incapable
adults, the PGT is authorized to investigate concerns about adults who are unable
to manage their financial and legal affairs and to assume responsibility for an adult’s
legal and financial affairs if a certificate of incapability is issued.

representation agreement

The Representation Agreement Act allows an adult to appoint a representative

to handle their financial, legal, personal care and health care decisions.

A representation agreement permits a representative to make decisions on behalf
of a person who has been determined to be incapable. A representative cannot
be a person who is paid to provide personal care or health care or someone who
is an employee of a facility through which the person receives personal care or
health care, unless that person is the adult’s child, parent or spouse. Additionally,
section 19.1 of the Patients Property Act suspends any provision in a representation
agreement that addresses property when a certificate of incapability is issued for
an adult. The provisions may be terminated if the Public Guardian and Trustee
determines that it will manage the adult’s financial and legal decisions.

self-neglect

Any failure of an adult to take care of himself or herself that causes, or is reasonably
likely to cause within a short period of time, serious physical or mental harm or
substantial damage or loss in respect of the adult’s financial affairs. Includes:

(a) living in grossly unsanitary conditions

(b) suffering from an untreated illness, disease or injury

(c) suffering from malnutrition to such an extent that, without intervention,
the adult’s physical or mental health is likely to be severely impaired

(d) creating a hazardous situation that will likely cause serious physical harm
to the adult or others or cause substantial damage or loss of property

(e) suffering from an illness, disease or injury that results in the adult
dealing with his or her financial affairs in a manner that is likely to cause
substantial damage or loss in respect of those financial affairs.?*

substitute decision-maker

A person who has been appointed to make decisions on the behalf of an adult.

A substitute decision-maker can be appointed to make decisions regarding medical
care, property or personal care. A power of attorney, enduring power of attorney,
representation agreement and committeeship are all tools used to appoint
substitute decision-makers.

summary of assessment

A summary prepared by health authorities to explain why the director has issued
or intends to issue a certificate of incapability. The PGT Guidelines advise health
authorities, at their own discretion, to provide a summary of assessment to adults
and their family members when the director intends to issue a certificate of
incapability.

21 Public Guardian and Trustee, Service Delivery Plan: April 1 2011-March 1 2014, May 2011, 7.
2 Adult Guardianship Act, R.S.B.C. 1996, c. 6, s. 1.



temporary guardian

Under Part 2 of the Adult Guardianship Act, which requires the proclamation of Bill
29, the Adult Guardianship and Planning Statutes Amendment Act, 2007, to bring it
into force, the Public Guardian and Trustee would be able apply to the court to be
appointed as a temporary guardian. The PGT would be able to make this application
when there is reason to believe that an adult is incapable of making decisions about
his or her affairs, and temporary guardianship is urgently needed to protect the
adult’s financial affairs from damage or loss. As temporary guardian, the PGT would
have authority to do anything that a statutory property guardian could do except
replace itself as statutory guardian. A temporary guardian’s authority would last for
90 days.
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