
 
 

Special Report No. 25 
September 2004 
 
to the Legislative Assembly 
of British Columbia 

 

 

  
  
 

 
 
 
 
 
 
 
 

 Broken Glass, Broken Trust 
  
 
 

 A Report of the Investigation into the  
 Complaint Against the City of Surrey 

 
 
 
 
 
 
 



 
 

 Table of Contents 

 

   

 
 
 
Executive Summary............................................................................................................ 1 
 
Investigative Process.......................................................................................................... 2 
 
The Facts............................................................................................................................ 3 
 
Appendices ......................................................................................................................... 7 
 
 



 

 

 
 
 
 
 

National Library of Canada Cataloguing in 
Publication Data 

British Columbia. Office of the Ombudsman. 

Broken glass, broken trust : a report of the investigation 
into the complaint against the City of Surrey 
 

(Special report no. 25, September 2004, to the 

Legislative Assembly of British Columbia) 

 

ISBN 0-7726-5231-7 

 

1. Government liability - British Columbia - 

Surrey.   

2. Surrey (B.C.) - Politics and government.  I. 

British Columbia. Legislative Assembly.  II. 

Title.  III. Series: British Columbia. Office 

of the Ombudsman. Special report ... to the 

Legislative Assembly of British Columbia ; no. 

25, Sept. 2004. 

 

KEB296.5.G6.B74 2004 342.71108'8'0971133 C2004-960131-8 

KF1302.5.S9B74 2004 

 

 



 

Ombudsman, Province of British Columbia  1 
 

Executive Summary 
 
This report tells a simple story, a story of broken glass and of broken trust. The glass 
door was broken by a stone kicked up by a weed-trimmer, operated by a municipal 
employee. Many of us have paid for broken glass, glass broken by a stone cast up by the 
lawnmower or by a ball thrown with more enthusiasm than skill. We may not have paid 
cheerfully, but we have paid because of a sense of fair play and of responsibility to the 
affected neighbour. 
 
The trust was broken by the local government, the City of Surrey (Surrey), when it failed 
to recognize either its responsibility in the community or the role of my Office. Surrey 
chose not to pay because it thinks it is not legally liable. Surrey takes the position that 
because it treats everyone the same when it refuses to pay any claim that it believes 
would not win in court, this proves it treats everyone fairly. Not so. Consistency is good, 
but being consistently wrong is not a good thing. The heart of fair and equitable treatment 
is to exercise lawful authority in a fair manner, so that having considered the 
circumstances of each case, similar situations receive similar treatment. It is neither fair 
nor responsible to refuse to consider and address the merits of individual situations. 
 
I have recommended that Surrey reconsider its practice of paying only on claims which it 
considers would win in court. I have recommended that Surrey pay the $370 that the 
person spent to repair his glass door. Surrey has declined to do either. 
 
We do not know how many similar claims have been rejected by Surrey, or the dollar 
value of those claims. We do know that the fact that other claims have been rejected is 
no guarantee that those claimants were all treated fairly. 
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Investigative Process 
 
The Ombudsman Act provides that we investigate complaints about the administrative 
actions, omissions, and procedures of government authorities, in this case a complaint 
that Surrey�s refusal to reimburse Mr. M was unreasonable. The Act provides that we 
inform the authority of the complaint, and investigate. I am authorized to attempt to settle 
complaints, and the large majority of complaints in which there is some indication of an 
unfairness are settled in this way. 
 
In those few cases where an authority and my staff cannot agree on a fair outcome to a 
complaint, I must consider whether there is reason to begin a formal process leading to 
findings of unfairness, and recommendations for remediation or for changes to practice. 
Along the way we continue to consult with the authority, offering opportunities for 
discussions and meetings with a view to achieving a mutually acceptable outcome for the 
complaint. Almost all complaints resolve in this way, with the authority agreeing to 
implement steps which address our concerns. A very small number of complaints, only 
two in the past five years, do not settle, and I must decide whether it is in the interest of 
the public to issue a report on those files. 
 
I decided to issue this report because I believe it serves the public interest in three ways.  
It provides a clear and simple example of the entitlement to fairness. It shows the option 
to use my Office when a complainant cannot resolve his or her own concern. And it offers 
the last possibility for a remedy of Mr. M�s complaint and a change in Surrey�s practice, 
under the bright lamp of public scrutiny. 
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The Facts  
 
On June 14, 2001, a municipal worker was using a weed-trimmer to cut long grass on a 
vacant lot adjacent to Mr. M�s office. The office door opened onto a walkway down the 
side of the lot, just a few feet from where the worker was working. One of Mr. M�s 
employees saw the glass door shatter, and went out to talk with the Surrey worker about 
the broken glass. The Surrey worker gave her a card with the name of an employee in 
Surrey�s Engineering Department, and told her to contact that person. The Engineering 
Department sent Mr. M�s company a claim form, and they filed a claim, with receipts for 
$370 spent to replace the lettered-glass in the door. 
 
Surrey acknowledged receiving the claim, but a second letter sent in October 2001 
denied the requested costs. That letter noted: �Since Council policy requires that we pay 
for claims only when there is legal liability, we are unable to pay this claim.� Mr. M�s 
company disputed this standard of �legal liability only� in a letter in which it encouraged 
Surrey to take responsibility for the damage. This led to another reply in which Surrey 
stated that �courts have found that municipalities are not expected to be perfect when 
performing their work; but rather they must take reasonable precautions to prevent injury 
and damage�..there is no negligence on the part of the City and we are unable to pay 
your claim.� 
 
Nowhere in this process did Surrey deny that the weed-trimmer cast the stone which 
broke the glass. Nowhere did Surrey dispute that Mr. M had spent $370 to repair damage 
resulting from this event. Surrey simply relied on the fact that its worker was �cutting 
away from the building� and that a guard was installed on the machine. Surprisingly, 
Surrey appeared to be asserting that while its worker broke the glass, it was not Surrey�s 
fault.  
 
Mr. M was not satisfied. He talked with his company�s lawyer, filled out the forms to begin 
a Small Claims Court action and told Surrey he would be going to court, but decided 
instead to complain to my Office in February 2002. 
 
We contacted Surrey at the beginning of April to give notice of this complaint and to invite 
Surrey�s information and comment on the alleged unfairness. We repeated that request in 
writing in August, since the only response from April to August had been that Surrey was 
waiting for information from the legal department. Surrey replied, very briefly, and offering 
no suggestion that it was open to discussion of the issue. That letter of Sept 20, 2002, 
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referred to the �alleged� incident, without actually denying or acknowledging that the 
weed-trimmer cast the stone. The letter states that Surrey took �all reasonable 
efforts�.to provide the duty of care expected in the carrying out of this job�and the City 
is, therefore, not liable for damages.� The letter goes on to suggest that Mr. M can 
�pursue his claim against the City through the normal processes.� 
 
At best, this response was not welcoming Mr. M�s complaint or our Office�s involvement. 
The letter seemed to suggest that if the event occurred as asserted, then Mr. M should 
go to court, while at the same time noting that Surrey was of the opinion he would not win 
and that Surrey would not offer reimbursement for this reason. At worst, the letter 
suggested firstly that Surrey was unaware of, or perhaps choosing not to address, the 
role of my Office in reviewing complaints where fairness, not legal liability, is the 
yardstick. Secondly, the letter suggested that Surrey was not considering the fairness of 
its own behaviour. 
 
Things did not improve. My investigator wrote to Surrey in October asking for consultation 
and clarification. Three months later the only clarification was that Surrey specifically 
suggested that Mr. M�s remedy was to proceed in court, again ignoring Mr. M�s legislative 
option to proceed by complaint to my Office. 
 
At that point, in February 2003, I wrote to Surrey�s Mayor asking for a meeting to discuss 
the complaint and Surrey�s reasons for its position. By letter from its lawyer, Surrey 
declined to meet, though it did provide clarification of its position. Leaving aside, at least 
for now, the refusal to meet to talk with me, Surrey�s explanation for not seeing any 
purpose in a meeting was discouraging. Surrey�s lawyer wrote that �the City will not 
accept responsibility for a claim unless it is the judgement of Risk Management and legal 
staff that the City would be held legally responsible for the injury or damage�The City 
has treated Mr. M [name in full in original] fairly�.Mr. M has been treated in the exact 
same manner as any other person in the same position�.The City�s claims settlement 
policy is a commitment to a process that is fair and consistent to all, ensuring that claims 
are not paid for reasons other than legal liability.  Not only does this afford fairness to 
persons seeking compensation�but also ensures fairness to all taxpayers of the City.� 

 
Simply put, Surrey was saying that they would only pay if they thought they would lose in 
court, that those who disagree could take the matter to court and that this is fair because 
Surrey�s response is the same for every person in a similar situation.  
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It is true that one of the measures of fair practice is consistency, but we all recognize that 
being wrong or unfair all the time is not a good defense. Consistent application of good 
policy is a different thing. Good policy will prescribe action within an authority�s legal 
mandate and in keeping with administrative fairness. Good policy will structure the 
discretion for decision-making (but will allow the full range of decisions possible within the 
law) by consideration of the circumstances of each case. In this way like cases receive 
like decisions, but unlike cases may not. 
 
Whether or not Surrey can argue that consistency is a necessary (if insufficient) virtue in 
its policy, the reply by Surrey�s lawyer begged the question of fairness. It did not give us 
any reason, other than the conservation of fiscal resources, why fairness should be 
related to refusal of all but compelling legal claims. Surrey never answered the question: 
how is it fair to Mr. M that he had to pay to replace his own door when he knew full well 
who broke it and had asked for reimbursement? 
 
Looking for a way around this impasse, I wrote to the Mayor of Surrey with a copy to 
each Councillor, laying out my initial interpretation that the City had failed to consider all 
relevant factors in reaching a decision on Mr. M�s claim. The letter said that I was 
considering recommending that Surrey reconsider its decision. It seemed that Surrey�s 
policy to offer payment only for claims that it believed would win in court failed to consider 
other relevant and at times compelling considerations - considerations such as 
responsible governance, community standards for behaviour or the existence of hardship 
resulting from a claim. Fair decision-making occurs when these kinds of individual 
circumstances are weighed and are addressed in a decision. 
 
Fairness occurs in the zone between one-size-fits-all and made-to-measure decision-
making, when everyone knows the criteria, everyone has a reasonable chance to be 
heard, every decision considers all relevant factors, and every decision is explained. 
 
My letter went out, and then I waited. My staff continued to talk with Surrey, trying to 
move things along to the point where we would see the other�s viewpoint more clearly, 
without success.  We did not seem to be communicating at all. Surrey interpreted the 
suggestion that it was responsible for damage done by an employee on the job as a 
request for a �subjective step� which �would make the process inherently unfair because 
it is not possible to apply consistent criteria to a subjective decision-making process.� 
This response suggests somehow that the chance of winning in court can be assessed 
objectively, but the chance that Surrey�s actions cost Mr. M money cannot. 
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Trying one more time, I wrote to Surrey in January 2004, repeating my concerns and 
again asking to meet. I noted that I would move to formal findings, and perhaps a public 
report, if we could not reach an understanding on this file. I suggested that I would regret 
to have to report that Council refused even to meet with me. 

 
So we met, without achieving any form of understanding. In the spirit of fairness I have 
included in this report [as appendices] both my own report to Surrey finding Surrey to 
have acted unfairly and Surrey�s response. Those who want the full version may read the 
reports. The short version is that Mr. M is out $370, and so is the next person to whom 
this happens, so long as it happens in Surrey. 

 
Howard Kushner 
Ombudsman 
Province of British Columbia 
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Appendices  
 
! Report of the Ombudsman to the City of Surrey, pursuant to s. 23 of the 

Ombudsman Act, dated April 27, 2004* 
 
! City of Surrey�s response, dated May 21, 2004* 
 
 
 
* Note that the complainant�s name and the names of persons representing the City of 

Surrey have been deleted in these documents, to preserve privacy. 
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