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I. Report 

The British Columbia Court of Appeal last week delivered an important 

judgment rendering a judicial interpretation of parts of the Ombudsman 

Act of British Columbia. 

The B.C. Development Corporation had successfully argued before the B.C. 

Supreme Court in December 1981 that the Ombudsman did not have 

jurisdiction t o  investigate certain actions of B.C. Development 

Corporation. The Supreme Court then found (in part): "Individual 

transactions requiring the exercise of business judgment are not matters 

of administration.. ."; the actions of B.C. Development Corporation and 

The First Capital City Development Company Limited which caused King 

Neptune Seafoods Ltd. to complain to me were therefore outside the 

Ombudsman's jurisdiction, the Supreme Court declared. 

I appealed that decision to the B.C. Court of Appeal and last week's 

decision confirms that my original interpretation of Section 10 of the 

Ombudsman Act was correct. 
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The entire judgment is reproduced in this report for the information of 

the Legislative Assembly, government authorities and the public. The 

following excerpts highlight the conclusions of the Court of Appeal: 

"In the case on appeal, the complaint was that the conduct of 

B.C.D.C., an agent of the Crown, in carrying out its executive 

functions acted unjustly and in bad faith in failing to renew the 

lease. The executive and public function being carried out by 

B.C.D.C. was the implementation of government policy in accordance 

with the objects prescribed by the Development Corporation Act. It 

follows that the Ombudsman had jurisdiction t o  investigate this 

'matter of administration' in accordance with the objects 

prescribed in the Development Corporation Act." 

"I come now to deal with the argument that in some way the words 

'matter of administration' do not include 'acts or decisions' made 

in the exercise of business judgment. It is argued that the 

exercise of business powers is not an exercise of governmental 

powers and that the words 'governmental powers' should only include 

powers which cannot be exercised by an ordinary citizen. 

completely unable to grasp this distinction. The object of the 

statute is to enable every citizen to have his complaints relating 

to alleged unjust conduct on the part of the government or its 

agents investigated by the Ombudsman. It cannot matter to the 

citizen whether the alleged unjust conduct relates to 'business' or 

I am 

otherwise ." 
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"I agree with the learned chambers judge that the words 'matter of 

administration' are limiting words and that there must be some 

limits to the power bestowed on the Ombudsman. 

the Ombudsman cannot interfere in the purely legislative or 

judicial fields ." 

Generally speaking, 

Following the December 1981 judgment of the Supreme Court in this case a 

number of governmental authorities disputed my right to investigate 

certain types of complaints based on the Court's interpretation of 

Section 10 of the Ombudsman Act. The Appeal Court's decision should now 

settle those disputes and I look forward to the continued cooperation of 

those authorities in investigating and settling those outstanding 

complaints in a reasonable and timely manner. 
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2 .  I t  
t o  i n v e s t i g a t e  a compla in t  made by King Neptune Seafoods Ltd.  

a g a i n s t  t h e  B r i t i s h  Columbia Development C o r p o r a t i o n  ( " B . C . D . C . " j .  

6 

7 

The case centres  around a r i v e r  f r o n t  p r o p e r t y  

s i t u a t e  i n  downtown N e w  Westmins te r ,  which w a s  a c q u i r e d  by 

B . C . D . C .  as p a r t  of t h e  redevelopment  of  a l a r g e  p a r t  o f  t h e  

w a t e r f r o n t .  King Neptune Seafoods  Ltd .  had o p e r a t e d  a w e l l  

known sea food  r e s t a u r a n t  on l e a s e d  p remises  on t h e  r i v e r  f r o n t  

f o r  many y e a r s .  I t s  p r e s e n t  lease, which w a s  for f i f t e e n  y e a r s ,  

e x p i r e d  a t  t h e  end o f  1 9 8 1  and d i d  n o t  c o n t a i n  any p r o v i s i o n  

f o r  renewal .  B . C . D . C .  r e f u s e d  t o  renew t h e  lease h e l d  by 

King Neptune Seafoods  L t d .  and  t h a t  company complained t o  t h e  

Ombudsman t h a t  i t  had been l e d  t o  b e l i e v e  t h a t  it would be 

i n c l u d e d  i n  t h e  redevelopment  p l a n .  I t  a l l e g e d  bad f a i t h  on 

t h e  p a r t  o f  B . C . D . C .  

The Ombudsinan commenced an i n v e s t i g a t i o n  i n t o  t h e  

compla in t  and B . C . D . C .  s o u g h t  an o r d e r  d e c l a r i n g  t h a t  t h e  

Ombudsman had no j u r i s d i c t i o n  t o  i n v e s t i g a t e  t h e  compla in t .  

McEachern, C.J.S.C. so  o r d e r e d .  

The r e l e v a n t  p r o v i s i o n s  of t h e  Ombudsman d c t ,  

R.S.B.C. 1 9 7 9 ,  Ch.306 are  as  f o l l o w s :  

10. (1) The Ombudsman, with respect to a matter 
of administration, on a complaint or on his own 
initiative, may investigate 

(a) 
(b) an act done or omitted; or 
(c) a procedure used 

a decision or recommendation made; 

by an authority that aggrieves or m y  aggrieve a person. 
' 
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( 2 )  The powers and d u t i e s  c o n f e r r e d  on t h e  
Ombudsman may be e x e r c i s e d  and performed notwith-  
s t a n d i n g  a p r o v i s i o n  i n  a n  A c t  t o  t h e  e f f e c t  t h a t  

( a )  a d e c i s i o n ,  recommendation o r  a c t  i s  

(b )  no a p p e a l  l i e s  i n  respect of  i t ;  o r  
( c )  no p roceed ing  o r  d e c i s i o n  of t h e  

f i n a l  ; 

a u t h o r i t y  whose d e c i s i o n ,  recommendation 
o r  ac t  i t  i s  s h a l l  be  c h a l l e n g e d ,  reviewed,  
quashed o r  c a l l e d  i n t o  q u e s t i o n .  

* * *  

22.  (1) Where, a f t e r  complet ing an i n v e s t i g a t i o n ,  

( a )  a d e c i s i o n ,  recommendation, ac t  o r  omission 
t h e  Ombudsman b e l i e v e s  t h a t  

t h a t  w a s  t h e  s u b j e c t  matter of t h e  
i n v e s t i g a t i o n  w a s  

( i )  c o n t r a r y  t o  l a w ;  
( i i )  u n j u s t ,  o p p r e s s i v e  o r  imprope r ly  

( i i i )  made, done o r  o m i t t e d  p u r s u a n t  t o  
d i s c r i m i n a t o r y ;  

a s t a t u t o r y  p r o v i s i o n  o r  o t h e r  
r u l e  of l a w  o r  p r a c t i c e  t h a t  i s  
u n j u s t ,  o p p r e s s i v e  o r  imprope r ly  
d i s c r i m i n a t o r y ;  

m i s t a k e  of l a w  o r  f a c t  o r  on 
i r r e l e v a n t  grounds o r  c o n s i d e r a t i o n ;  

a r b i t r a r y ,  un reasonab le  o r  u n f a i r  
p rocedures ;  o r  

( i v )  based i n  whole o r  i n  p a r t  on a 

(v)  r e l a t e d  t o  t h e  a p p l i c a t i o n  o f  

( v i )  o t h e r w i s e  wrong; 
(b) i n  doing o r  o m i t t i n g  a n  ac t  i n  making o r  a c t i n g  

on a d e c i s i o n  o r  recommendation, a n  a u t h o r i t y  
( i )  d i d  so  f o r  a n  improper pu rpose ;  

( i i )  f a i l e d  t o  g i v e  adequa te  and 
a p p r o p r i a t e  r e a s o n s  i n  r e l a t i o n  t o  
t h e  n a t u r e  of t h e  matter; o r  

( i i i )  w a s  n e g l i g e n t  o r  a c t e d  imprope r ly ;  o r  
( c )  t h e r e  w a s  un reasonab le  d e l a y  i n  d e a l i n g  w i t h  

t h e  s u b j e c t  matter of t h e  i n v e s t i g a t i o n ,  
t h e  Oinbudsman s h a l l  r e p o r t  h i s  o p i n i o n  and t h e  r e a s o n s  
f o r  i t  t o  t h e  a u t h o r i t y  and may make t h e  recommendation 
he  c o n s i d e r s  a p p r o p r i a t e .  

Ombudsman may recommend t h a t  
( 2 )  Without r e s t r i c t i n g  s u b s e c t i o n  (l), t h e  

( a )  a matter be  r e f e r r e d  t o  t h e  a p p r o p r i a t e  

(b )  a n  ac t  b e  remedied; 
( c )  a n  omission o r  d e l a y  be  r e c t i f i e d ;  

a u t h o r i t y  f o r  f u r t h e r  c o n s i d e r a t i o n ;  



(.d) a d e c i s i o n  o r  recommendation be c a n c e l l e d  

(e )  r e a s o n s  b e  g iven;  
( f )  a p r a c t i c e ,  procedure o r  c o u r s e  of conduct 

(g) a n  enactment o r  o t h e r  r u l e  of law be 

(h) any o t h e r  s t e p s  be t a k e n .  

o r  v a r i e d ;  

be a l t e r e d ;  

r e c o n s i d e r e d ;  o r  

23. (1) Where t h e  Ombudsman makes a recommendation 
under s e c t i o n  22, h e  may r e q u e s t  t h a t  t h e  a u t h o r i t y  
n o t i f y  him w i t h i n  a s p e c i f i e d  t i m e  of t h e  s t e p s  t h a t  
have been o r  a r e  proposed t o  be taken  t o  g i v e  e f f e c t  t o  
h i s  recommendation, o r  i f  no s t e p s  have been o r  are  
proposed t o  b e  taken ,  t h e  r e a s o n s  f o r  n o t  fo l lowing  t h e  
recommendation. 

(2)  Where, a f t e r  c o n s i d e r i n g  a response  made 
by a n  a u t h o r i t y  under s u b s e c t i o n  (1) t h e  Ombudsman 
b e l i e v e s  i t  a d v i s a b l e  t o  modify o r  f u r t h e r  modify h i s  
recommendation, h e  s h a l l  n o t i f y  t h e  a u t h o r i t y  of h i s  
recommendation as modif ied and may r e q u e s t  t h a t  t h e  
a u t h o r i t y  n o t i f y  him of t h e  s teps  t h a t  have been o r  
are  proposed t o  be taken t o  g i v e  e f f e c t  t o  t h e  modif ied 
recommendation, o r  i f  no s t e p s  have been o r  a r e  proposed 
t o  be taken ,  of t h e  r e a s o n s  f o r  n o t  fo l lowing  t h e  
modif ied recommendation. 

2 4 .  (1) I f  w i t h i n  a reasonable  time a f t e r  a 
r e q u e s t  by t h e  Ombudsman has  been made under s e c t i o n  
23  no a c t i o n  i s  taken  t h a t  t h e  Ombudsman b e l i e v e s  
adequate  o r  a p p r o p r i a t e ,  h e  may, a f t e r  c o n s i d e r i n g  any 
reasons  g iven  by t h e  a u t h o r i t y ,  submit a r e p o r t  of t h e  
matter t o  t h e  L i e u t e n a n t  Governor i n  Counci l  and, a f t e r  
t h a t ,  may make such r e p o r t  t o  t h e  L e g i s l a t i v e  Assembly 
r e s p e c t i n g  t h e  matter a s  h e  c o n s i d e r s  a p p r o p r i a t e .  

under s u b s e c t i o n  (1) a copy of h i s  recommendation and 
any response made t o  him under s e c t i o n  23, b u t  h e  s h a l l  
d e l e t e  from h i s  recommendation and from t h e  response  
any material t h a t  would unreasonably invade any p e r s o n ' s  
p r i v a c y ,  and may i n  h i s  d i s c r e t i o n  d e l e t e  material  
r e v e a l i n g  t h e  i d e n t i t y  of  a member, o f f i c e r  o r  
employee of a n  a u t h o r i t y .  

( 2 )  The Ombudsman s h a l l  a t t a c h  t o  a r e p o r t  
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5 .  

I t  i s  conceded t h a t  B . C . D . C .  i s  an " a u t h o r i t y "  

and t h a t  t h e  conduct  o f  t h e  B . C . D . C .  i n  r e f u s i n g  t o  renew 

t h e  lease i s  an " a c t  o r  d e c i s i o n "  o f  B . C . D . C .  

The o b j e c t s  o f  B . C . D . C .  are se t  o u t  i n  t h e  

Development Corpora t ion  A c t ,  R.S.B.C. 1 9 7 9 ,  Ch. 9 3  a s  f o l l o w s :  

4 .  The o b j e c t  of t h e  c o r p o r a t i o n  i s  t o  c r e a t e ,  
develop and i n c r e a s e  income, employment, t a x  
revenue and o t h e r  economic b e n e f i t s  t o  t h e  
Province by encouraging and a s s i s t i n g  i n  t h e  
e s t a b l i s h m e n t ,  expansion and cont inued  o p e r a t i o n  
of i n d u s t r i a l  e n t e r p r i s e s  i n  t h e  Province ,  .... 
4 . 1  The f u r t h e r  o b j e c t s  of t h e  c o r p o r a t i o n  are 
t o  ac t  as a g e n t  f o r ,  and provide  a s s i s t a n c e  t o ,  
t h e  government i n  t h e  a d m i n i s t r a t i o n  o r  
implementat ion of government programs. 

5. Notwithstanding any o t h e r  A c t ,  t h e  Corpora t ion  
h a s  a l l  t h e  powers n e c e s s a r y  t o  c a r r y  o u t  i t s  
o b j e c t s  and,  w i t h o u t  l i m i t i n g  t h e  g e n e r a l i t y  of  t h e  
f o r e g o i n g ,  may, f o r  t h e  purposes  of  t h i s  A c t ,  

* * *  
( e )  a c q u i r e ,  deve lop ,  m a i n t a i n ,  manage, 

o p e r a t e ,  r e n t  o r  s e l l  l a n d ,  b u i l d i n g s ,  
p l a n t s ,  machinery,  equipment and 
u t i l i t i e s  o r  any i n t e r e s t  i n  them, 
and e n t e r  i n t o  agreements w i t h  
munic ipa l  c o r p o r a t i o n s  o r  w i t h  o t h e r  
persons  f o r  t h e s e  purposes ;  

The i s s u e  on t h i s  a p p e a l  i s  whether  t h e  A p p e l l a n t  

Ombudsman had j u r i s d i c t i o n  t o  i n v e s t i g a t e  t h e  compla in t  made 

t o  him by King Neptune Seafoods  Ltd .  i n  r e s p e c t  of  t h e  " ac t  

o r  d e c i s i o n ' '  o f  B . C . D . C .  i n  r e f u s i n g  t o  renew t h e  l e a s e  h e l d  

by King  Neptune Seafoods  Ltd .  and is  s u c c i n c t l y  s t a t e d  i n  

t h e  factum of t h e  B . C . D . C .  as f o l l o w s :  
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6. 

This appeal turns on the correct characterization of 
the object of the Ombudsman's investigation; was it a 
matter of administration? 

The Ombudsman stated his objective as follows: 

T h e  A c t  or d e c i s i o n  t h a t  I am i n v e s t i g a t i n g  
is the r e f u s a l  t o  renew the l e a s e  w i t h  K i n g  
N e p t u n e  Foods L t d .  or t o  s e l l  the p r o p e r t y  
t o  i t .  

It is submitted this decision is not a matter of 
administration because it and the negotiations leading 
to it did not involve the exercise (or non-exercise) of 
governmental power. 

- 

I t  i s  s u b m i t t e d  by counse l  f o r  t h e  Ombudsman t h a t  t h e  

compla in t  re la ted n o t  on ly  t o  "an a c t  o r  d e c i s i o n "  by B . C . D . C .  

b u t  a l s o  t o  "a p rocedure  o f  management o r  of a d m i n i s t r a t i o n " .  

I n  my view, i t  i s  n o t  n e c e s s a r y  t o  d e c i d e  whether  t h e  conduct  o f  

B . C . D . C .  w a s  ''a p rocedure  o f  management o r  o f  a d m i n i s t r a t i o n "  

because  i n  my view t h e  d e c i s i o n  and t h e  conduct  l e a d i n g  up t o  i t  

c l e a r l y  invo lved  t h e  e x e r c i s e  o f  a governmental  power r e l a t i n g  

''to a matter of a d m i n i s t r a t i o n " .  

The r e a s o n s  f o r  judgment o f  t h e  l e a r n e d  t r i a l  judge i n  

h o l d i n g  t h a t  t h e  " ac t  o r  d e c i s i o n "  o f  B . C . D . C .  d i d  n o t  i n v o l v e  

"a matter  o f  a d m i n i s t r a t i o n "  may be summarized as f o l l o w s :  

(1) ,The  i n c l u s i o n  o f  t h e  q u a l i f y i n g  words "matter 

o f  a d m i n i s t r a t i o n "  imply t h a t  t h e r e  i s  some 

l i m i t a t i o n  on t h e  power of  t h e  Ombudsman. 

( 2 )  The d e c i s i o n  of t h e  B . C . D . C .  was n o t  "a m a t t e r  

of a d m i n i s t r a t i o n "  becaiise i t  was n o t  an 

a d j u d i c a t i o n  f a l l i n g  w i t h i n  t h e  f i e l d  o f  

a d m i n i s t r a t i v e  l a w .  There was no o b l i g a t i o n  

t o  weigh competing o r  c o n f l i c t i n g  c l a i m s .  
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7 .  

matter  o f  a d m i n i s t r a t i o n  o r  i n  r e s p e c t  o f  a 

mat ter  o f  a d m i n i s t r a t i o n .  

4 

5 

My r e a s o n s  f o r  h o l d i n g  t h a t  t h e  " a c t  o r  d e c i s i o n "  o f  

B . C . D . C .  i n  f a i l i n g  t o  renew t h e  lease r e l a t e d  t o  a "matter 

o f  a d m i n i s t r a t i o n "  may be summarized as f o l l o w s :  

( a )  The p l a i n  and o r d i n a r y  meaning o f  t h e  words " m a t t e r  

o f  a d m i n i s t r a t i o n "  i s  a "matter r e l a t i n g  t o  t h e  

6 

7 

1@ 

11  

o r  management f u n c t i o n s  i t  i s  a "matter  o f  

a d m i n i s t r a t i o n "  and does n o t  cease t o  be such  a 

c a r r y i n g  o u t  of  t h e  e x e c u t i v e  o r  management f u n c t i o n s  

20 

21 

12 

I l 3  

o f  government".  

The word " a d m i n i s t r a t i o n "  w h i l e  i n c l u d i n g  f a c t u a l  

s i t u a t i o n s  where t h e  government o r  i t s  a g e n t  i s  

r e q u i r e d  t o  d e c i d e  between competing c l a i m s ,  i s  n o t  

l i m i t e d  t o  such  f a c t u a l  s i t u a t i o n s .  

I f  a mat ter  re la tes  t o  t h e  c a r r y i n g  o u t  of e x e c u t i v e  

11 

1s 

16 

17 

!8 

19 

matter merely because  t h e  c a r r y i n g  o u t  of  such  2 2  

f u n c t i o n s  r e q u i r e s  t h e  e x e r c i s e  o f  b u s i n e s s  judgment. 1 23 

I n  S . A .  de Smith " J u d i c i a l  Review o f  A d m i n i s t r a t i v e  

Ac t ion" ,  Th i rd  E d i t i o n ,  an  " a d m i n i s t r a t i v e "  f u n c t i o n  i s  d e a l t  

w i t h  as b e i n g  synonymous w i t h  an  " e x e c u t i v e "  f u n c t i o n .  See 

de  Smi th ,  s u p r a ,  a t  pp.57 and 60  as f o l l o w s :  
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8 .  

The f u n c t i o n s  o f  p u b l i c  a u t h o r i t i e s  may be roughly 
c l a s s i f i e d  as  ( i )  l e g i s l a t i v e ,  ( i i )  a d m i n i s t r a t i v e  
( o r  e x e c u t i v e ) ,  ( i i i )  j u d i c i a l  ( o r  q u a s i - j u d i c i a l )  
and ( i v )  m i n i s t e r i a l .  

k k *  

The t e r m  " a d m i n i s t r a t i v e "  i s  c a p a b l e  o f  b e a r i n g  a 
wide r ange  of meanings,  some of which are  remote 
from t h e  problems r a i s e d  by t h e  c l a s s i f i c a t i o n  o f  
s t a t u t o r y  f u n c t i o n s .  I n  such  p h r a s e s  a s  
"adminis t r a t i v e  l a w  , 
and " j u d i c i a l  review of a d m i n i s t r a t i v e  a c t i o n t '  i t  
r e f e r s  t o  broad areas of  governmental  a c t i v i t y  i n  
which t h e  r e p o s i t o r i e s  of power may exercise eve ry  
c lass  o f  s t a t u t o r y  f u n c t i o n .  We need n o t  dwe l l  
upon t h e s e  usages.  Nor, a t  t h i s  p o i n t ,  s h a l l  w e  
c o n s i d e r  t h e  a n a l y t i c a l  d i s t i n c t i o n s  drawn between 
a d m i n i s t r a t i v e  and j u d i c i a l  f u n c t i o n s ;  t h e s e  can  
c o n v e n i e n t l y  be  postponed u n t i l  w e  d i s c u s s  t h e  
meanings of " j u d i c i a l .  'I 

The d i s t i n c t i o n  between l e g i s l a t i v e  and 
a d m i n i s t r a t i v e  acts  i s  u s u a l l y  e x p r e s s e d  as  b e i n g  
a d i s t i n c t i o n  between t h e  g e n e r a l  and t h e  p a r t i c u l a r .  
A l e g i s l a t i v e  a c t  i s  t h e  c r e a t i o n  and promulgat ion 
of  a g e n e r a l  r u l e  of conduct w i t h o u t  r e f e r e n c e  t o  
p a r t i c u l a r  c a s e s ;  a n  a d m i n i s t r a t i v e  a c t  cannot  be 
e x a c t l y  d e f i n e d ,  b u t  i t  i n c l u d e s  t h e  a d o p t i o n  of  
a p o l i c y ,  t h e  making and i s s u e  of  a s p e c i f i c  
d i r e c t i o n ,  and t h e  a p p l i c a t i o n  of  a g e n e r a l  r u l e  
t o  a p a r t i c u l a r  c a s e  i n  accordance w i t h  t h e  r e q u i r e -  
ments o f  p o l i c y  o r  expediency o r  a d m i n i s t r a t i v e  
p r a c t i c e .  Legal  consequences f low from t h i s  
d i s t i n c t  i o n .  

"adminis t r a t i v e  t r i b  unal"  

See also Halsbury's Laws of England, Vol.1, Fourth Edition, 

(Administrative Law, para. 4 )  : 

4 .  Organs and func t ions  o f  govermient. There are 
t h r e e  p r i n c i p a l  o rgans  of government: t h e  
l e g i s l a t u r e  ( t h e  Queen i n  P a r l i a m e n t ) ,  t h e  e x e c u t i v e  
o r  a d m i n i s t r a t i o n ,  and t h e  j u d i c i a r y .  The f u n c t i o n s  
of  government are c l a s s i f i e d  as l e g i s l a t i v e ;  
e x e c u t i v e  o r  a d m i n i s t r a t i v e ;  j u d i c i a l ;  and m i n i s t e r i a l .  
Broadly,  l e g i s l a t i v e  a c t s  e n t a i l  t h e  f o r m u l a t i o n ,  
making and promulgat ion o f  new r u l e s  of  l a w  which 
are g e n e r a l  i n  a p p l i c a t i o n ;  e x e c u t i v e  and adminis- 
t r a t i v e  ac t s  e n t a i l  t h e  f o r m u l a t i o n  o r  a p p l i c a t i o n  
o f  g e n e r a l  p o l i c y  i n  r e l a t i o n  t o  p a r t i c u l a r  
s i t u a t i o n s  o r  cases, o r  t h e  making o r  e x e c u t i o n  of  
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i n d i v i d u a l  d i s c r e t i o n a r y  d e c i s i o n s ;  j u d i c i a l  
acts  i n v o l v e  t h e  d e t e r m i n a t i o n  of  q u e s t i o n s  of 
l a w  and f a c t ,  o r  t h e  e x e r c i s e  of l i m i t e d  d i s c r e t -  
i o n a r y  power, i n  r e l a t i o n  t o  claims and 
c o n t r o v e r s i e s  s u s c e p t i b l e  of  r e s o l u t i o n  by 
r e f e r e n c e  t o  p r e - e x i s t i n g  l e g a l  r u l e s  o r  s t a n d a r d s ,  
o r  t h e  a d o p t i o n  of a p rocedure  analogous t o  t h a t  
of a c o u r t  of l a w  i n  t h e  c o u r s e  of r e s o l v i n g  a 
d i s p u t e d  i s s u e ;  m i n i s t e r i a l  a c t s  c o n s i s t  of t h e  
performance of a p u b l i c  du ty  i n  t h e  d i s c h a r g e  of 
which l i t t l e  o r  no d i s c r e t i o n  i s  l e g a l l y  p e r m i s s i b l e  

9. 

The above d e f i n i t i o n s  of t h e  word " a d m i n i s t r a t i v e "  

w e r e  adopted  by W r d e n ,  J.A.  i n  R e  O m b u d s m a n  of O n t a r i o  a n d  

H e a l t h  D i s c i p l i n es B o a r d  of Ontario e t  a l  ( 1 9 7 9 ) ,  104 D.L.R. 

(3d)  5 9 7  a t  p . 6 0 7  : 

The fo rego ing  seems t o  m e  t o  be  r e l e v a n t  background 
a g a i n s t  which t o  approach t h e  i n t e r p r e t a t i o n  of s .  
l ( a > .  An impor t an t  gu ide  t o  what i s  i n t e n d e d  by 
"an a d m i n i s t r a t i v e  u n i t  of  t h e  Government of On ta r io"  
i s  t h a t  t h e  e x p r e s s i o n  i n c l u d e s  M i n i s t r i e s .  bhen 
t h i s  i s  t aken  i n t o  accoun t  t o g e t h e r  w i t h  t h e  w e l l -  
know. f a c t ,  d i s c u s s e d  i n  t h e  p reced ing  pa rag raph ,  
t h a t  o t h e r  b o d i e s  p l a y  a n  impor t an t  p a r t  i n  t h e  
Government of  O n t a r i o ,  i t  i s  reGsonable t o  i n t e r p r e t  
" a d m i n i s t r a t i v e "  as d e s c r i b i n g  t h o s e  f u n c t i o n s  o f  
Government which a r e  n o t  performed by t h e  L e g i s l a t i v e  
Assenbly and t h e  Cour t s .  Broadly speak ing  i t  
d e s c r i b e s  t h a t  p a r t  of  Government which a d m i n i s t e r s  
t h e  l a w  and governmental  p o l i c y .  While " a d m i n i s t r a t i v e "  
i s  a common synonym f o r  "execut ive" i t  i s  a wider  
and more a p p r o p r i a t e  term, i n  t h e  c o n t e x t  w e  are  
c o n s i d e r i n g ,  s i n c e  "execu t ive"  probably would be  
more r e a d i l y  a s s o c i a t e d  on ly  w i t h  t h o s e  components 
of  Government compris ing t h e  Execut ive Counci l  and 
t h e  v a r i o u s  M i n i s t r i e s .  A l a r g e  number of t h o s e  
b o d i e s  p o p u l a r l y  known as  a d m i n i s t r a t i v e  t r i b u n a l s ,  
a re ,  by v i r t u e  of t h e i r  names, commissions o r  b o a r d s ,  
and f o r  t h i s  r ? a s o n ,  I can a p p r e c i a t e  why t h e  words 
'tcommissionl' and '%board" would be  a u s e f u l  p a r t  of 
t h e  d e f i n i t i o n  i n  s.l(a). However, t h e s e  words do n o t  
exhaus t  t h e  f i e l d  of such  b o d i e s .  There are o t h e r  
names such  as s o c i e t y ,  f o u n d a t i o n ,  c o r p o r a t i o n ,  
committee,  and so on. Hence t h e  convenience of  
"or o t h e r  a d m i n i s t r a t i v e  u n i t "  . . . . 
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10. 

I r e f e r  a l s o  t o  de S m i t h ' s  J u d i c i a l  R e v i e w  of 
A d m i n i s t r a t i v e  Ac t ion ,  3rd ed.  ( 1 9 7 3 ) ,  where i t  
i s  s a i d  a t  p.60 t h a t  " a d m i n i s t r a t i v e "  i s  "capab l s  
of ... a wide r ange  of  meanings" and t h a t  i n  such  
p h r a s e s  as  " a d m i n i s t r a t i v e  l a w " ,  " a d m i n i s t r a t i v e  
t r ibunal ."  and " j u d i c i a l  review of  a d m i n i s t r a t i v e  
a c t i o n " ,  i t  refers t o  broad areas of  governmental  
a c t i v i t y  i n  which t h e  r e p o s i t o r i e s  of power may 
e x e r c i s e  eve ry  c l a s s  of ... f u n c t i o n " .  I a c c e p t  
t h i s  as a p r o p e r ,  a l b e i t  n o t  an e x a c t l y  d e f i n i t e ,  
approach t o  t h e  meaning o f  t h e  term i n  t h e  c o n t e x t  
w e  are  c o n s i d e r i n g .  

I n  the case on a p p e a l ,  t h e  c o m p l a i n t  w a s  t h a t  t h e  

conduc t  of B . C . D . C . ,  a n  a g e n t  of t h e  Crown, i n  c a r r y i n g  o u t  i t s  

e x e c u t i v e  f u n c t i o n s  a c t e d  u n j u s t l y  and  i n  bad f a i t h  i n  f a i l i n g  

t o  renew t h e  lease.  The e x e c u t i v e  and  p u b l i c  f u n c t i o n  b e i n g  

c a r r i e d  o u t  by B . C . D . C .  w a s  t h e  imp lemen ta t ion  of government  

p o l i c y  i n  acco rdance  w i t h  t h e  o b j e c t s  p r e s c r i b e d  by t h e  

Development C o r p o r a t i o n  A c t .  I t  f o l l o w s  t h a t  t h e  Ombudsman 

had j u r i s d i c t i o n  t o  i n v e s t i g a t e  t h i s  "matter  of a d m i n i s t r a t i o n "  

i n  acco rdance  w i t h  t h e  o b j e c t s  p r e s c r i b e d  i n  t h e  

Development C o r p o r a t i o n  A c t .  

I come now t o  d e a l  w i t h  t h e  argument  t h a t  i n  some way 

t h e  words ' 'ma t t e r  of a d m i n i s t r a t i o n "  do  n o t  i n c l u d e  "acts o r  

d e c i s i o n s "  made i n  t h e  e x e r c i s e  of b u s i n e s s  judgment .  I t  i s  

a r g u e d  t h a t  t h e  e x e r c i s e  of  b u s i n e s s  powers i s  n o t  a n  e x e r c i s e  

of governmenta l  powers and  t h a t  t h e  words "governmenta l  powers"  

s h o u l d  o n l y  i n c l u d e  powers which c a n n o t  be  e x e r c i s e d  by a n  

o r d i n a r y  c i t i z e n .  I a m  c o m p l e t e l y  u n a b l e  t o  g r a s p  t h i s  

d i s t i n c t i o n .  The o b j e c t  of t h e  s t a t u t e  i s  t o  e n a b l e  e v e r y  

c i t i z e n  t o  have  h i s  c o m p l a i n t s  r e l a t i n g  t o  a l l e g e d  u n j u s t  

c o n d u c t  on  t h e  p a r t  of t h e  government  o r  i t s  a g e n t s  i n v e s t i g a t e d  

by the Ombudsman. I t  cannot .  mat ter  t o  t h e  c i t i z e n  whe the r  t h e  

a l l e g e d  u n j u s t  c o n d u c t  re la tes  t o  " b u s i n e s s "  o r  o t h e r w i s e .  
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11. 

I p o i n t  o u t  as w e l l  t h a t  t h e  government i s  n o t  

s u b j e c t  t o  t h e  same r e s t r a i n t s  and c o n t r o l s  a s  the o r d i n a r y  

c i t i z e n .  

untrammelled powers.  I t  i s  n o t  r e s t r a i n e d  by t h e  i n f l u e n c e  

of t h e  marke tp l ace .  

by anyone. A company e x e r c i s i n g  " o r d i n a r y  b u s i n e s s  powers" 

i s  subject t o  t h e  s c r u t i n y  and c o n t r o l  o f  t h e  s h a r e h o l d e r s  

as w e l l  as t o  t h e  i n f l u n c e  o f  t h e  marke tp l ace .  

The government e x e r c i s e s  m o n o p o l i s t i c  and 

I t  i s  n o t  s u b j e c t  t o  s c r u t i n y  o r  c o n t r o l  

I n  t h e  case on a p p e a l  B.C.D.C.  w a s  n o t  engaged i n  a 

p u r e l y  commercial  e n t e r p r i s e  b u t  was a c t i n g  i n  f u r t h e r a n c e  of 

government p o l i c y .  I n  so do ing  it w a s  g i v e n  an a b s o l u t e  

d i s c r e t i o n  and was n o t  s u b j e c t  t o  the checks  and  b a l a n c e s  o f  

t h e  open marke t .  I n  o t h e r  words,  E . C . D . C .  w a s  n o t  an  

" o r d i n a r y  l e s s o r " .  

The  l e a r n e d  chambers judge  p l a c e d  some r e l i a n c e  on 

t h e  case o f  Ombudsman o f  Nova Scotia v. S y d n e y  Steel 

C o r p o r a t i o n  e t  a1 ( 1 9 7 7 )  1 7  N.S.R. 361 .  I t  i s  n o t  n e c e s s a r y  

fo r  t h e  pu rposes  of  t h i s  a p p e a l  t o  d e t e r m i n e  whether  t h a t  case 

w a s  p r o p e r l y  d e c i d e d  f o r  two r e a s o n s :  

(1) The Nova S c o t i a  s t a t u t e  r e f e r s  t o  " t h e  a d m i n i s t r a t i o n  

of  any l a w "  as compared t o  t h e  B r i t i s h  C o l u m b i a  

s t a t u t e  which g i v e s  j u r i s d i c t i o n  o v e r  "matters of 

a d m i n i s t r a t i o n " .  I n  t h i s  c o n n e c t i o n ,  w h i l e  t h e  

Sydney Steel  C o r p o r a t i o n  may have been engaged i n  a 

"matter of a d m i n i s t r a t i o n "  it canno t  be  s a i d  t h a t  it 

was, i n  c a r r y i n g  on i t s  b u s i n e s s ,  " a d m i n i s t e r i n g  a l a w  

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

23 

29 

30 



12. 

See judgment o f  MacKeigan, C.J .N.S .  a t  p .  3 6 6 :  

I find the phrase "administration by a department 
. . .  of any law of the Province" to be singularly 
unilluminating. If we were here concerned about 
investigation of the failure of a highway official to 
keep snow plowed on a stretch of highway or a mis- 
handling of a student in a vocational school, could it 
really be said with any meaning that the Ombudsman 
would then be investigating the administration 
respectively of the Highway A c t  (or would it be the 
Motor vehicle A c t ? )  or the Z d u c a t i o n  A c t ?  Or, in 
both cases, would he not be investigating the 
administration of a departinent rather than the administra- 
tion of a law by a department? 

The S t e e l  C o r p o r a t i o n  w a s  c a r r y i n g  on  a p u r e l y  

commercial  e n t e r p r i s e .  I a g a i n  r e f e r  t o  t h e  

judgment o f  MacKeigan, C.J .N.S.  a t  p . 3 6 7 :  

Examination of the corporation's Act shows that 
the corporation's function is not governmental but 
entirely industrial and commercial - to make and sell 
steel. It is distinguishable from any private 
manufacturing company only in that it is owned and 
financed by the Province (and if it should become 
successful would cease to be supported financially 
and cease to come within the definition of "agency"). 
It is not a public utility which may be charged with 
a public interest and thus perform a public function. 
It cannot be said to be administering in any 
governmental sense its Act of incorporation, which 
merely defines its corporate structure and powers. 

I n  t h e  c a s e  on a p p e a l ,  t h e  a c q u i s i t i o n  o f  l a n d  was 

fo r  t h e  p u r p o s e s  o f  t h e  r i v e r  f r o n t  development  scheme. 

B . C . D . C .  w a s  p e r f o r m i n g  a gove rnmen ta l  p u b l i c  f u n c t i o n  i n  t h e  

p u b l i c  i n t e r e s t  i n  a c c o r d a n c e  w i t h  i t s  o b j e c t s  and powers ,  as  

p r o v i d e d  f o r  i n  s e c t i o n s  4 and  4 . 1  of t h e  D e v e l o p m e n t  

Corporation A c t .  I t  w a s  n o t  engaged  i n  a c o m , e r c i a l  e n t e r -  

p r i s e  but i n  a programme d e s i g n e d  t o  implement  government  

p o l i c y .  
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13. 
2 

I a l s o  wish t o  d e a l  w i t h  t h e  f o l l o w i n g  passage  13 
from t h e  r e a s o n s  f o r  judgment of t h e  l e a r n e d  chambers judge:  

It j u s t  cannot  be  t h e  case, i n  my view, t h a t  t h e  
L e g i s l a t u r e  i n t e n d e d  eve ry  b u s i n e s s  d e c i s i o n  made 
by a n  a u t h o r i t y , s h o u l d  be  s u b j e c t  t o  i n v e s t i g a t i o n .  
I f  t h a t  were s o ,  no a u t h o r i t y  cou ld  f u n c t i o n  i n  any 
c o m p e t i t i v e  market ,  p a r t i c u l a r l y  i n  t h e  rea l  es ta te  
development f i e l d  and no development c o r p o r a t i o n  
could e v e r  s a t i s f y  l e n d e r s  t h a t  a s a f e  inves tmen t  
cou ld  be  made and ,  as I have s a i d ,  t h e r e  would be  
no r e a s o n  t o  add any q u a l i f y i n g  words t o  S e c t i o n  
lO(1). 

With r e s p e c t  t o  t h i s  p a s s a g e ,  I t h i n k ,  w i t h  r e s p e c t ,  

t h a t  t h e  l e a r n e d  chambers judge h a s  misconce ived  t h e  powers 
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I l 4  
o f  t h e  Ombudsman. The Ombudsman h a s  power t o  i n v e s t i g a t e  and 

I l 5  
r e p o r t .  H e  h a s  no power t o  i n t e r f e r e  w i t h  t h e  c a r r y i n g  o u t  o f  

I l 6  
e x e c u t i v e  f u n c t i o n s .  See judgment of Mi lva in ,  C . J .  i n  Re 

Ombudsman Act ( 1 9 7 0 ) ,  7 2  W.W.R. 1 7 6  a t  p.187: 

A Commissioner of  t h e  L e g i s l a t u r e  i s  a n  
o f f i c e r  o f  t h e  L e g i s l a t u r e ,  appo in ted  by t h a t  body 
f o r  a p r e s c r i b e d  term,  p a i d  by a v o t e  of  approp- 
r i a t i o n ,  and r e p o r t i n g  a n n u a l l y  t o  t h e  L e g i s l a t u r e .  
L ike  t h e  P r o v i n c i a l  A u d i t o r ,  h e  responds t o  and i s  
a c c o u n t a b l e  on ly  t o  t h e  L e g i s l a t u r e ,  and e x e r c i s e s  
analogous d i s c r e t i o n s  and powers. It i s  n o t  h i s  
f u n c t i o n  t o  o v e r r u l e  d e c i s i o n s  o f  r e s p o n s i b l e  
o f f i c i a l s  o r  t o  i n s t i t u t e  p roceed ings  of  a p u n i t i v e  
n a t u r e  f o r  wrongdoing o r  malfeasance i n  o f f i c e ,  b u t  
r a t h e r  t o  ass i s t  t h e  o r d i n a r y  c i t i z e n  who i s  
bewi lde red  by t h e  c o m p l e x i t i e s  of  d e p a r t m e n t a l  
Government and f e e l s  t h a t  he h a s  been done an 
i n j u s t i c e .  Such a c i t i z e n  may, and sometimes does ,  
t u r n  t o  h i s  member i n  t h e  L e g i s l a t i v e  Assembly f o r  
a i d .  The member then  pe r fo rms ,  w i t h i n  t h e  l i m i t s  
of t h e  time a v a i l a b l e  t o  him, t h e  f u n c t i o n s  of  an 
Ombudsman: h e  e n q u i r e s  and a s c e r t a i n s ,  he o b t a i n s  
and exchanges i n f o r m a t i o n ,  h e  s e e k s  by r ev iew and 
d i s c u s s i o n  t o  c o r r e c t  i n j u s t i c e s  and t o  d i s p e l  
mi sunde r s t and ings .  
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14. 

and a t  p.190: 

I am s a t i s f i e d  t h a t  t h e  b a s i c  purpose of  a n  
ombudsman i s  p r o v i s i o n  of  a "watch-dog" des igned  
t o  look i n t o  t h e  e n t i r e  workings o f  a d m i n i s t r a t i v e  
l a w s .  I a m  s u r e  t h i s  must i n v o l v e  s c r u t i n y  o f  t h e  
work done by t h e  v a r i o u s  t r i b u n a l s  which form a 
n e c e s s a r y  p a r t  of  such a d m i n i s t r a t i v e  l a w s .  

S u r e l y ,  no harm can  come from a n  i n v e s t i g a t i o n  

and r e p o r t  a s  t o  whether  t h e  government h a s  a c t e d  i n  a j u s t  

and f a i r  manner i n  d e a l i n g  w i t h  t h e  c i t i z e n s  of t h e  P rov ince .  

I t  i s  n o t  n e c e s s a r y  t h a t  t h e  c i t i z e n  have a r i g h t  o f  r e d r e s s  

o r  have s u f f e r e d  loss. A s  w a s  s a i d  i n  de Smi th ,  s u p r a ,  a t  

page 4 9 :  

O f  c r u c i a l  importance i s  t h e  meaning of 
" i n j u s t i c e  i n  consequence of  m a l a d m i n i s t r a t i o n . "  
" I n j u s t i c e "  h a s  been wide ly  i n t e r p r e t e d ,  c o v e r i n g  
n o t  merely i n j u r y  r e d r e s s i b l e  i n  a c o u r t  of l a w  
b u t  a l s o  " t h e  s e n s e  of  o u t r a g e  a roused  by u n f a i r  
o r  incompetent a d m i n i s t r a t i o n ,  even where t h e  
c o n p l a i n a n t  h a s  s u f f e r e d  no a c t u a l  l o s s . ' '  
"Maladminis t ra t ion" w a s  d e l i b e r a t e l y  undefined:  
t h e  P a r l i a m e n t a r y  Commissioner w a s  l e f t  t o  work 
o u t  h i s  own case-law. The t e r m  i n c l u d e s  c o r r u p t i o n ,  
b i a s  and u n f a i r  d i s c r i m i n a t i o n ,  m i s l e a d i n g  a member 
of t h e  p u b l i c ,  f a i l u r e  t o  n o t i f y  him o f  h i s  r i g h t s ,  
l o s i n g  o r  m i s l a y i n g  documents, s i t t i n g  on a d e c i s i o n  
o r  an answer t o  a r e q u e s t  f o r  i n f o r m a t i o n  f o r  a n  
i n o r d i n a t e  l e n g t h  o f  t i m e ,  f a i l i n g  t o  e x p l a i n  why a 
d e c i s i o n  was made o r  why a s i t u a t i o n  had a r i s e n  
when i t  w a s  un reasonab le  t o  r e f u s e ,  making a d e c i s i o n  
on t h e  b a s i s  of f a u l t y  i n f o r m a t i o n  which shou ld  have 
been p r o p e r l y  a s c e r t a i n e d  and assembled.  

I a g r e e  w i t h  t h e  l e a r n e d  chambers judge t h a t  t h e  

words "matter o f  a d m i n i s t r a t i o n "  are  l i m i t i n g  words and t h a t  

t h e r e  must be  some l i m i t s  t o  t h e  power bestowed on t h e  

Ombudsman. Genera l ly  s p e a k i n g ,  t h e  Ombudsman canno t  i n t e r f e r e  
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i n  t h e  p u r e l y  l e g i s l a t i v e  o r  j u d i c i a l  f i e l d s .  Tha t  is  n o t  t o  

s a y ,  however,  t h a t  i n  "matters o f  a d m i n i s t r a t i o n "  which do n o t  

c o n c e r n  t h e  l e g i s l a t i v e  o r  j u d i c i a l  f i e l d s  t h a t  t h e  Ombudsman 

does  n o t  have  j u r i s d i c t i o n .  S u b j e c t  t o  what may be  s a i d  i n  

f u t u r e  cases,  where a Crown c o r p o r a t i o n  i s  engaged  i n  a p u r e l y  

commercial  e n t e r p r i s e ,  t h e  Ombudsman does  have j u r i s d i c t i o n  

o v e r  a l l  e x e c u t i v e  f u n c t i o n s  even  though such  f u n c t i o n s  

i n  some a s p e c t s  r e q u i r e  t h e  e x e r c i s e  of b u s i n e s s  judgment .  

L a s t l y ,  i t  w a s  s u g g e s t e d  t h a t  t h e  " ac t  o r  d e c i s i o n "  

o f  t h e  Ombudsman i n  renewing  t h e  lease w a s  u n r e l a t e d  t o  t h e  

a l l e g a t i o n s  o f  bad f a i t h  and  t h e  n e g o t i a t i o n s  which took  p l a c e .  

The "ac t  o r  d e c i s i o n "  c a n n o t  be  examined i n  a vacuum b u t  must  

be examined i n  r e l a t i o n  t o  t h e  e v e n t s  which l e d  up t o  t h e  

"ac t  o r  d e c i s i o n "  i n c l u d i n g  t h e  c o n d u c t  of t h e  B . C . D . C .  

For  the  above r e a s o n s ,  I would a l l o w  t h e  a p p e a l  and 

quash  t h e  o r d e r  made by t h e  l e a r n e d  chambers j u d g e .  
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