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INTRODUCTION 

The r i g h t s  of t h e  i n d i v i d u a l  t o  h i s  o r  h e r  l i f e ,  l i b e r t y ,  and 

proper ty  a r e  h igh ly  cher i shed  i n  t h i s  count ry  and i n  t h i s  province 

and they  a r e  g iven  t h e  p r o t e c t i o n  of law. However, t h e  law a l s o  

a l lows ,  i n  c e r t a i n  c i rcumstances ,  t h a t  t h e s e  r i g h t s  may be 

over r idden  by t h e  s t a t e  where t h e  p u b l i c  i n t e r e s t  s o  r e q u i r e s .  A 

s t a t u t e  empowering t h e  government t o  e x p r o p r i a t e  land  i s  a n  example 

of such a  law. 

The heavy hand of e x p r o p r i a t i o n  f e l l  i n t o  t h e  l i v e s  of Roy and 

Maureen Cuthbert  on March 15, 1968, and t h e i r  p rope r ty  was t aken  by 

f o r c e  of law and immediately t r a n s f e r r e d  i n t o  t h e  name of t h e  

Crown. However, t h e  land  was never  used f o r  t h e  purpose f o r  which 

i t  was expropr ia ted .  Cons i s t en t ly  r e fus ing  t o  accept  a l l  o f f e r s  of 

compensation f o r  t h e  p rope r ty  taken ,  t h e  Cuthber t s  s t rugg led  f o r  

y e a r s  a g a i n s t  succes s ive  governments i n  t h e  a t tempt  t o  have t h e i r  

land re turned  t o  them. But t o  no a v a i l .  On October 10,  1979, t e n  

days a f t e r  t h e  Ombudsman Act was proclaimed, t h e  Cuthber t s  contac ted  

my o f f i c e  and made t h e i r  complaint .  



Roy and Maureen Cuthber t  a r e  t h e  a c t u a l  names of t h e  complainants ;  

t h e y  have consented t o  t h e  u s e  of t h e i r  names i n  t h i s  r e p o r t  a s  a n  

i n t e l l i g e n t  d i s c u s s i o n  of t h i s  c a s e  r e q u i r e s  t h a t  I prov ide  

i n fo rma t ion  which would make i t  ea sy  t o  i d e n t i f y  t h e  complainants  i n  

any c a s e .  However, i t  n a t  j u s t  a  u t i l i t a r i a n  c o n s i d e r a t i o n  t h a t  l e d  

t o  t h e  d e c i s i o n  t o  u s e  a c t u a l  names. The Cu thbe r t s  f e l t  s t r o n g l y  

about  t h e i r  r i g h t  t a  own and en joy  t h i s  p r o p e r t y ,  a s  i t  ha s  been i n  

Mrs. C u t h b e r t ' s  f ami ly  s i n c e  1886, and t h e y  a r e  p repared  t o  s t a t e  

t h e i r  c a s e  p u b l i c l y .  

Th i s  r e p a r t  s e t s  o u t  t h e  r e l e v a n t  f a c t s  of t h e  m a t t e r  a s  I found 

thein du r ing  my i n v e s t i g a t i o n ,  my f i n d i n g s  and conc lu s ions ,  and t h e  

recommendation which I made fo l l owing  t h e  complet ion of my 

i n v e s t i g a t i o n .  



THE FACTS 

I n  a n  a r t i c l e  e n t i t l e d  "Rober t s  Bank Development P r o j e c t :  F u l l  Steam 

Ahead, Benne t t  Orders" ,  t h e  Vancouver Sun r e p o r t e d  on March 7 ,  1968 

a s  f o l l o w s :  

The B. C .  government h a s  b u i l t  up a  f u l l  head of  s team t o  
s t a r t  deve lop ing  a  b i g  deepsea  p r o v i n c i a l  p o r t  a t  Rober t s  
Bank and i s  c o n f i d e n t  i t s  j u r i s d i c t i o n  o v e r  t h e  s i t e  canno t  
be u p s e t  by t h e  f e d e r a l  government. 

P remie r  W .  A .  C .  Benne t t  demons t ra ted  Wednesday h i s  
government ' s  i n t e n t i o n  t o  a c t  q u i c k l y  by p roc la iming  a  b i l l  
s e t t i n g  up t h e  B .  C .  Harbours  Board,  and passage  o f  a n  
o rde r - in -counc i l  a p p o i n t i n g  t h r e e  of  t h e  s e v e n  members t h a t  
board w i l l  e v e n t u a l l y  have.  

Indeed t h e  Government d i d  a c t  q u i c k l y ;  s i x  d a y s  l a t e r ,  o n  March 12,  

1968, a  n o t i c e  was p u b l i s h e d  i n  t h e  B r i t i s h  Columbia G a z e t t e  

e s t a b l i s h i n g  a l a r g e  t r a c t  of  l a n d  a t  R o b e r t s  Bank a s  "an i n d u s t r i a l  

a r e a  f o r  ha rbour  purposes ."  Three  d a y s  l a t e r ,  one  of  many s i m i l a r  

document's s i g n e d  by t h e  Deputy M i n i s t e r  o f  Highways s t a t e d  t h a t :  

Lot 1 of  L o t  187,  Group 2 ,  New Westminster  D i s t r i c t ,  P l a n  
16007. M u n i c i p a l i t y  of  D e l t a .  C e r t i f i c a t e  of T i t l e  No. 
3568413 h a s  been e n t e r e d  upon, s e t  o u t ,  a s c e r t a i n e d  and 
t a k e n  p o s s e s s i o n  of by me, my a g e n t s ,  s e r v a n t s  o r  workmen 
and t h a t  by such  a c t i o n  and by v i r t u e  of s e c t i o n  9 of  t h e  
Highway Act e v e r y  t i t l e  and c l a i m  t o  t h e  l a n d s  s o  e n t e r e d  
upon and t a k e n  p o s s e s s i o n  of  i s  comple te ly  e x t i n g u i s h e d .  

The l and  above d e s c r i b e d  i s  a c q y i r e d  on beha l f  of  t h e  
B r i t i s h  Columbia Harbours  Board f o r  t h e  purposes  of  t h e  
B r i t i s h  Columbia Harbours  Act.  



The p r o p e r t y  d e s c r i b e d  i n  t h i s  n o t i c e  had been owned, immediate ly  

p r i o r  t o  t h i s  n o t i c e ,  by Roy and Maureen C u t h b e r t ,  and had been i n  

Mrs. C u t h b e r t ' s  f a m i l y  from t h e  t i m e  i t  was o r i g i n a l l y  s e t t l e d  by 

h e r  g randfa the* ,  P a u l  Swenson, i n  1886, M r .  and Mrs. Cuthber t  were 

n o t  informed t h a t  t h e i f  p r o p e r t y  had been e x p r o p r i a t e d  u n t i l  s i x  

days  l a t e r  and t h e y  r e c e i v e d  f o r m a l  n o t i c e  by r e g i s t e k e d  m a i l  on 

March 25,  1968. 

A s  might be e x p e c t e d ,  t h e  R o b e r t s  Bank community was s tunned .  A l l  

t o l d ,  some f o u r  thousand a c r e s  of  r i c h  farmland were  e i t h e r  

e x p r o p r i a t e d  o r  purchased by t h e  Harbours  Board. Fol lowing t h e  

e x p r o p r i a t i o n s ,  t h e  govetnment o f f e r e d  compensat ion f o r  t h e  

p r o p e r t i e s  t a k e n  and most p e o p l e  s e t t l e d ,  e i t h e r  th rough  n e g o t i a t i o n  

o r  a r b i t r a t i o n ,  i n  t h e  f o l l o w i n g  f e w  y e a r s .  Upon a c q u i s i t i o n  by t h e  

Board, n o s t  of t h e  p r o p e r t i e s  were  l e a s e d  back t o  t h e  former  owners 

and remained i n  a g r i c u l t u r a l  u s e .  

The C u t h b e r t  p r o p e r t y  i s  a s m a l l  r e s i d e n t i a l  l o t  among a  s e a  of  

l a r g e r  a g r i c u l t u r a l  p r o p e r t i e s .  T h e i r  l o t  i s  j u s t  under  one-half  

a c r e  i n  s i z e  and t h e  house  was b u i l t  many y e a r s  ago.  About two 

weeks a f t e r  t h e  e x p r o p r i a t i o n  of  t h e i r  p r o p e r t y ,  t h e  Department of 

Highways ( a s  a g e n t s  f o r  t h e  Harbours Board) o f f e r e d  them t h e  sum of 

$23,500 a s  compensation.  The C u t h b e r t s  r e f u s e d  t o  a c c e p t  t h i s  



o f f e r .  On June  15 ,  1970,  t h e  Department o f f e r e d  t h e  C u t h b e r t s  

$27,500 a s  c o m p e n s ~ t i o n .  Again t h e y  r e f u s e d .  By l e t t e r ,  d a t e d  

J a n u a r y  11, 1971, t h e  Department o f f e r e d  t h e  sum of $32,860 ( a n  

amount which i n c l u d e d  i n t e r e s t  s i n c e  1 9 6 8 ) ,  and a g a i n  t h e  C u t h b e r t s  

d e c l i n e d  t o  a c c e p t  compensation.  A t  t h a t  t ime  t h e  C u t h b e r t s  

r e q u e s t e d  a sum of $48,000 i n  compensation.  A t  no t i m e ,  however, 

s i n c e  1968, have t h e  C u t h b e r t s  a c c e p t e d  any  compensat ion f o r  t h e i r  

p r o p e r t y .  

The R o b e r t s  Bank S u p e r p o r t  was n e v e r  b u i l t  i n  t h e  form i n  which i t  

had been o r i g i n a l l y  des igned .  Most of t h e  f o u r  thousand a c r e s  

a c q u i r e d  by t h e  Harbours  Board i n  1968 have been l e a s e d  by t h e  Board 

back t o  t h e  o r i g i n a l  owners.  I n  1973,  t h e  Chairman of t h e  Harbours 

Board,  a t  t h a t  t ime  t h e  Honourable James Lor imer ,  announced t h a t  a l l  

f o u r  thousand a c r e s  would c o n t i n u e  t o  be used a s  farmland and t h a t  

f u t u r e  i n d u s t r i a l  development would t a k e  p l a c e  o n l y  on l a n d  

s p e c i f i c a l l y  r e c l a i a e d  from t h e  s e a  ( t h e  f o r e s h o r e )  and developed 

f o r  t h a t  purpose .  I n  t h a t  same y e a r ,  t h e  l a n d  was p l a c e d  w i t h i n  t h e  

A g r i c u l t u r a l  Land Reserve .  

I n  a l e t t e r  d a t e d  February  25, 1974,  t h e  M i n i s t e r  of  A g r i c u l t u r e  a t  

t h a t  t ime ,  t h e  Honourable David S t u p i c h ,  w r o t e  t h a t  

t h e  d e c i s i o n  was a l s o  made t h a t  t h e  4 ,000 a c r e s  under  
c o n t r o l  o i  t h e  B. C .  Harbours Board w i l l  be developed f o r  
a g r i c u l t u ~  a 1  u s e  r a t h e r  t h a n  r e s e r v e d  f o r  f u r t h e r  
i n d u s t r i a l  development.  



This  po l i cy  was no t  a l t e r e d  by t h e  p re sen t  government. I n  response 

t o  a  l e t t e r  from a  Member of  t h e  L e g i s l a t i v e  Assembly concerning t h e  

problems encountered by one of h i s  c o n s t i t u e n t s ,  t h e  Honourable 

James J. H e w i t t ,  Min i s t e r  of Agr i cu l tu re  and Food, s t a t e d  on 

November 14 ,  1980: 

. . . i t  would be d e s i r a b l e  t o  make a pub l i c  commitment 
regarding t h e  f u t u r e  u se  of t h e s e  lands .  A s  you know, we 
made some e a r l i e r  moves toward t r a n s f e r r i n g  j u r i s d i c t i o n  t o  
t h e  P r o v i n c i a l  A g r i c u l t u r a l  Land Commission. 

It i s  ou r  hope and o b j e c t i v e  t o  s e e  a t r a n s f e r  of t i t l e  and 
l e a s i n g  a d m i n i s t r a t i o n  t o  t h e  Land Commission s o  t h a t  t h e  
long-term a g r i c u l t u r a l  l e a s e s  can  be i n s t i t u t e d .  I ag ree  
t h a t  t h e  short- term l e a s e s  c u r r e n t l y  used a r e  de t r imen ta l  
i n  t h e  long-term t o  t h e  l and  a s s e t .  

Notwithstanding t h e  abandonment by t h e  government of t h e  development 

of t he se  l ands  f o r  t h e  purposes  of t h e  Rober t s  Bank Superpor t ,  t h e  

Cuthber t s '  numerous a t t empt s  t o  have t h e  land  r e tu rned  t o  them have 

been c o n s i s t e n t l y  unsuccess fu l .  A b r i e f  h i s t o r y  of t he se  a t tempts  

fol lows.  

On October 10,  1974, t h e  Cuthber t s  submitted a  p e t i t i o n  t o  t h e  

Lieu tenant  Governor i n  Council  ask ing  f o r  t h e  r e t u r n  of t h e i r  

property.  The p e t i t i o n  was f i r s t  heard by t h e  Environment and Land 

Use Committee ( a  committee which i s  composed of a  number of Cabinet 

m i n i s t e r s ) ,  and t h e  Committee recommended t h a t  t i t l e  t o  t h e  proper ty  

be reconveyed t o  t h e  Cuthberts .  I n  a  memorandum da ted  August 15, 

1975, t o  t h e  Honourable E rnes t  H a l l ,  then  P r o v i n c i a l  Sec re t a ry ,  t h e  



Honourable R. A.  Williams, a t  t h a t  t ime Chairman of t h e  Environment 

and Land Use Committee, wrote:  

The opin ion  of t h e  Committee was t h a t  t h e  Cuthbert  land was 
no longer  requi red  f o r  i n d u s t r i a l  purposes  and would no t  
c o n f l i c t  w i t h  t h e  f u t u r e  a g r i c u l t u r a l  u s e  of t h e  proper ty .  
The Committee t h e r e f o r e  decided t h a t  t h e  p e t i t i o n  of t he  
Cuthber t s  Eor r e l e a s e  from exprop r i a t i on  should be g ran t ed  
and t h a t  t h e  exp rop r i a t i on  proceedings f o r  t h i s  p roper ty  
should be h a l t e d .  

However, t h e  recommendation by t h e  Environment and Land Use 

Committee was tu rned  down by t h e  Cabinet on October 5 ,  1975. 

Following t h e  change i n  government l a t e r  i n  1975, t h e  Cuthber t s  

resubmit ted t h e i r  p e t i t i o n .  This  t ime t h e  Environment and Land Use 

Committee denied t h e  p e t i t i o n ,  and t h e  Cabinet  a l s o  decided t h a t  t h e  

proper ty  should no t  be r e tu rned  t o  t h e  Cuthberts .  

While I have no t  been a b l e  t o  d i s cove r  t h e  reasons  why t h e  l a t t e r  

Committee, and t h e  Cabinet on both  occas ions ,  denied t h e  p e t i t i o n ,  

some of t h e  advice  ,;iven by va r ious  c i v i l  s e r v a n t s  may r e v e a l  some 

of t h e  p o s s i b l e  reasons.  The Execut ive S e c r e t a r y  of t h e  Harbours 

Board wrote  t o  t h e  Chairman of t h e  Harbours Board, a t  t h a t  t ime t h e  

Honourable J. G. Lorimer, on October 25, 1974, a s  fo l lows:  

The po l i cy  of t h e  B r i t i s h  Columbia Harbours Board has  
always been s i n c e  i t s  i n c e p t i o n  t o  develop t h e  land  o u t s i d e  
t h e  p re sen t  dyke f o r  i n d u s t r i a l  purposes.  The land i n s i d e  
t h e  dyke [which inc ludes  t h e  Cuthbert  p rope r ty ]  was 
acqui red  t o  prevent  sprawl-type development t ak ing  p l ace  



immediately a d j a c e n t  t o  t h e  development proposed by t h e  
Board and t o  p rov ide  f o r  a  t r a n s p o r t a t i o n  ;and u t i l i t y  
a c c e s s  c o r r i d o r .  

When a  proposed r e t u r n  of t h e  l a n d s  e x p r o p r i a t e d  from 
[ ano the r ]  f ami ly  was cons idered  by t h e  Board some t ime ago 
i t  was t h e  Board 's  op in ion  t h a t  i t  would be, u n f a i r  t o  t r e a t  
one i n d i v i d u a l  i n  a  d i f f e r e n t  manner from t h a t  accorded t o  
a l l  o t h e r s  i n  t h e  a r e a  and t h a t  i t  would c r e a t e  many more 
problems t h a n  i t  would r e so lve .  The Cuthber t  p rope r ty  
would be one ve ry  sma l l ,  i s o l a t e d  i s l a n d  of p r i v a t e l y  he ld  
p rope r ty  i n  a  ve ry  l a r g e  ho ld ing  of p u b l i c l y  h e l d  l a n d s  
should i t  be r e t u r n e d  t o  t h e  Cu thbe r t s .  

A month l a t e r ,  t h e  Execu t ive  S e c r e t a r y  of t h e  Board wrote  a g a i n  i n  

r e s p e c t  of t h e  Cu thbe r t s '  p e t i t i o n .  I n  a  memorandum t o  a s o l i c i t o r  

w i t h  t h e  Department of t h e  A t to rney  Genera l ,  d a t ed  November 22, 

1974, he s t a t e d :  

The B r i t i s h  Columbia Harbours Board i s  a  Crown Corpora t ion  
and a s  such r e t a i n s  i t s  own l e g a l  a d v i s o r s .  When s i m i l a r  
r e q u e s t s  f o r  r e t u r n  of exp rop r i a t ed  l and  have been 
reques ted  i n  e a r l i e r  y e a r s ,  we have been adv ised  t h a t  
acqu iesc ing  t o  t h e  r eques t  would be i n a d v i s a b l e  and would 
c r e a t e  more problems t han  i t  would r e so lve .  

You have asked m e  s p e c i f i c a l l y  t o  d e a l  w i t h  t h e  m a t t e r  of 
whether o r  no t  t h e  l a n d s  acqu i r ed  i n  t h e  f j r s t  
e x p r o p r i a t i o n  were t aken  f o r  Harbours Board purposes  on ly .  
A copy of O . I . C .  768, da t ed  March 12 ,  1968, d e a l i n g  w i t h  
t h i s  m a t t e r  i s  a t t a c h e d .  You w i l l  n o t e  t h a t  no l i m i t a t i o n  
on t h e  u s e  of t h e  l ands  i s  i n d i c a t e d .  The subsequent 
n o t i c e  which appeared i n  t h e  B. C .  Gaze t t e  o v e r  t h e  
s i g n a t u r e  of t h e  M i n i s t e r  of Highways on March 14 ,  1968 
r e f e r s  t o  ' e s t a b l i s h i n g  a n  i n d u s t r i a l  a r e a  f o r  harbour  
purposes ' .  While I was n o t  a s s o c i a t e d  w i t h  t h e  B r i t i s h  
Columbia Harbours Board a t  t h a t  t i m e ,  i t  h a s  always been my 
unders tanding t h a t  t h e  l a n d s  acqu i r ed  by e x p r o p r i a t i o n  were 
t o  p rov ide  a c c e s s  t o  and from t h e  p o r t  a r e a ,  t o  accommodate 
t r a n s p o r t a t i o n  and u t i l i t y  f a c i l i t i e s ,  and when i n  Board 



ownership would not  be s u b j e c t  t o  t h e  urban sprawl which 
normally accompanies t h e  development of major 
t r a n s p o r t a t i o n  f a c i l i t i e s .  Since i t s  incep t ion ,  i t  has 
been Board p o l i c y  t o  keep a l l  l a n d s  s u i t e d  f o r  t h a t  purpose 
i n  a g r i c u l t u r a l  p roduct ion  where t hey  were no t  requi red  f o r  
development i n  a s s o c i a t i o n  w i th  t h e  P o r t  development. 

I n  a  memo da ted  September 8, 1975, t o  t h e  Deputy P r o v i n c i a l  

Sec re t a ry ,  fo l lowing  t h e  f i r s t  Committee's recommendation t h a t  t h e  

land  be re turned  t o  t h e  Cuthber t s ,  a  s o l i c i t o r  f o r  t h e  Attorney 

General wrote:  

There may we l l  be problems a long  t h e  way f o r  t h e  Department 
of Highways such a s  ob t a in ing  r e l e a s e s ,  making c e r t a i n  t h a t  
t h e  r e t u r n  of t h e  proper ty  does no t  s e t  a  dangerous 
precedent  f o r  them i n  Roberts  Bank Superport  a c q u i s i t i o n s  
o r  i n  o t h e r  a c q u i s i t i o n s ,  and t h a t  t h e r e  be no admission of 
l i a b i l i t y  whatever f o r  t h e  t ak ing  and f o r  t h e  subsequent 
occupat ion by t h e  Crown. 

The on ly  advice  r ece ived ,  t o  my knowledge, suppor t ing  t h e  Cuthber t s '  

p e t i t i o n  was from t h e  A s s i s t a n t  Deputy Miq i s t e r  of Environment, 

Lands Se rv i ce ,  i n  a  memorandum t o  h i s  M i n i s t e r ,  t h e  Honourable James 

A. Nielson,  da t ed  March 16,  1976: 

My own persona l  view i s  t h a t  B. C .  Harbours Board should 
drop exp rop r i a t i on  proceedings a g a i n s t  Cuthbert  because: 

( a )  This  land i s  no longer  r equ i r ed  f o r  i n d u s t r i a l  
development. 

( b )  It i s  doub t fu l  i f  t h e  Land Commission o r  t h e  
Environment and Land Use Committee would approve 
development of 4,000 a c r e s  of h igh  va lue  a g r i c u l t u r a l  
l and  f o r  i n d u s t r i a l  u se  even i f  t h e  B.  C .  Harbours 
Board was anxious t o  develop same. 



( c )  The Cuthbert  p rope r ty  i s  a smal l  surveyed p a r c e l  
f r o n t i n g  on a n  e s t a b l i s h e d  road t h a t  has  been occupied 
a s  a homesite f o r  many y e a r s  and cont inues  t o  be used 
f o r  t h i s  purpose. 

(d )  I b e l i e v e  B. C. Harbours Board could simply exclude 
t h i s  p a r c e l  from e x p r o p r i a t i o n  on t h e  grounds i t  was 
no longe r  r equ i r ed  f o r  i n d u s t r i a l  use.  

Following t h e s e  d e c i s i o n s  t o  r e f u s e  t o  r e t u r n  t h e  p rope r ty  t o  t h e  

Cuthber t s ,  t h e  B r i t i s h  Columbia Harbours Board requested t h e  

Department of Highways ( a s  i t s  agen t )  t o  commence a r b i t r a t i o n  

proceedings a g a i n s t  t h e  Cuthber t s  i n  o r d e r  t o  determine t h e  amount 

of compensation which ought t o  be pa id .  For a v a r i e t y  of reasons,  

t h e s e  proceedings d i d  no t  r e a l l y  g e t  o f f  t h e  ground u n t i l  t h e  l a t t e r  

p a r t  of 1979. Shor t l y  t h e r e a f t e r ,  t h e  Cuthber t s  brought t h e i r  

complaint t o  me, and a t  my r eques t ,  t h e  Chairman of t h e  Harbours 

Board, t h e  Honourable D. M. P h i l l i p s ,  k ind ly  consented t o  t h e  

adjournment of t h e  a r b i t r a t i o n  proceedings i n  o r d e r  t o  a l l o w  the  

Government t o  review my r e p o r t  and recommendations. 



MY PRELIMINARY FINDINGS 

By l e t t e r s  d a t e d  February 7 ,  1980 (Appendix A),  and August 27, 1980 

(Appendix B) ,  I wro te  t o  t h e  t h e  Honourable D. M. P h i l l i p s ,  Chairman 

of t h e  B r i t i s h  Columbia Harbours Board, and t o  t h e  Deputy M i n i s t e r  

of T r a n s p o r t a t i o n  and Highways and s e t  o u t  my p r e l i m i n a r y  f i n d i n g s .  

M r .  P h i l l i p s  r e p l i e d  t o  my f i r s t  l e t t e r  on March 7 ,  1980 (Appendix 

C),  and t h e  Deputy Y i n i s t e r  of T r a n s p o r t a t i o n  and Highways r e p l i e d  

on February 25, 1980 (Appendix D). I n  r e p l y  t o  my second l e t te r ,  

M r .  P h i l l i p s  wro te  on October  6 ,  1980 (Appendix E ) ,  and t h e  

A s s i s t a n t  Deputy M i n i s t e r  o f  T r a n s p o r a t a t i o n  and Highways, 

A d m i n i s t r a t i o n ,  responded by l e t t e r  d a t e d  September 1 2 ,  1980 

(Appendix F )  . 

My l e t t e r s  s e t  o u t  a number of r e a s o n s  why I b e l i e v e d  t h a t  t h e  

r e f u s a l  of t h e  Harbours Board t o  r e t u r n  t i t l e  t o  t h e  p r o p e r t y  t o  t h e  

C u t h b e r t s  was u n j u s t .  Most o f  t h e  grounds s t a t e d  t h e r e i n  were based 

on l e g a l  arguments:  t h a t  t h e  Board was w i t h o u t  t h e  s t a t u t o r y  

a u t h o r i t y  t o  e x p r o p r i a t e  i n  t h e  f i r s t  i n s t a n c e ;  t h a t  t h e  p rocedures  

employed i n  t h i s  e x p r o p r i a t i o n  v i o l a t e d  t h e  d o c t r i n e  of f a i r n e s s ;  

and ,  t h a t  t h e  Board had c o n s t r u c t i v e l y  abandoned t h e  p r o p e r t y  by n o t  

u s i n g  i t  f o r  t h e  purposes  f o r  which i t  was e x p r o p r i a t e d .  



The Min i s t ry  of T ranspo r t a t i on  and Highways took t h e  p o s i t i o n ,  and 

r i g h t l y  s o  i n  my view, t h a t  i t  had a c t e d  on ly  on behalf of t h e  

Harbours Board i n  conduct ing t h i s  e x p r o p r i a t i o n  and hence, t h e  

d e c i s i o n  t o  r eve r se  t h e  e x y r a p r i a t i o n  was s o l e l y  w i t h i n  t h e  

d i s c r e t i o n  of t h e  Harboufx Board. The Depaty Min i s t e r  po in ted  ou t :  

In o t h e r  words, w e  Were on ly  the c a r r i e r s  of t h e  
e x p t o p r i a t i o n  f l a g ,  w e  were no t  t h e  ones who r a i s e d  i t ,  and 
we sho6ld not  be t h e  ones  t o  say  i t  should be hauled down, 
t h a t  r e s t s  wfth t h e  B. C .  Harbours Board. 

However, i n  r ep ly  t o  my second l e t t e r ,  t h e  A s s i s t a n t  Deputy Min i s t e r  

of Transpor ta t ion  and Highways, Admfnis t ra t ian ,  made some a d d i t i o n a l  

comments. H e  wrote:  

It i s  not  wf th in  o u r  a a t h o r i t y  t o  determine whether o r  no t  
t h e  Cuthbert  l and  i s  r equ i r ed ,  however, t o  abandon our  
c la im t o  t h i s  p a r c e l  a t  t h i s  t i m e  could I n i t i a t e  s i m i l a r  
demands from o t h e r  former owners. While we may n o t  be 
l e g a l l y  bound t o  cons ide r  such f u r t h e r  demands, $re would 
have d i f f i c u l t y  i n  r e t a i n i n g  t h e  l and  i f  we accede t o  your 
propasa l  . 

The Honourable D. M. P h i l l i p s ,  a s  Chairman of t h e  B r i t i s h  Columbia 

Harbours Board, responded on October 6 ,  1980, t o  my pre l iminary  

f i nd ings .  Be noted t h a t  whi le  he had no s u b s t a n t i a l  disagreement 

w i t h  t h e  f a c t s  a s  I had fotmd them, he emphasized t h a t  

t h e  f a c t  t h a t  t h e  Cuthber t s  . . . have not  been compensated 
to-date f o r  t h e  propeety acqui red ,  cannot  be l a i d  a t  t he  
f o o t  of t h e  B r i t i s h  Columbia Harbours Board. Over t h e  
i n t e rven ing  per iod ,  t h e  Board has  made repea ted  e f f o r t s  t o  
conclude t h e  m a t t e r  of compensations e i t h e r  by way of 
n e g o t i a t i o n  o r  by a r b f t r a t i o n  w i th  t h e  Cuthber t s ,  bu t  t o  no 
a v a i  1. 



I accept  t h i s  po in t  without  d i s p u t e .  M r .  P h i l l i p s  went on t o  po in t  

ou t  t h a t  i t  was t h e  op in ion  of h i s  l e g a l  a d v i s o r s  t h a t  because t h e  

Board hones t ly  bel ieved t h a t  t h e  land  would be used f o r  harbour 

purposes a t  t h e  t ime of t h e  exp rop r i a t i on ,  t h e  exp rop r i a t i on  was 

v a l i d  i n  law and t h e  f a c t  t h a t  t h e  land  had never  been used f o r  

t h e s e  purposes d i d  no t  a f f e c t  t h e  l e g a l  v a l i d i t y  of t h e  

exp rop r i a t i on .  On t h i s  b a s i s ,  M r .  P h i l l i p s  concluded t h a t  

I n  t h e  circumstances,  i t  i s  t h e  cons idered  opin ion  of t h e  
B r i t i s h  Columbia Harbours Board t h a t  t h e  m a t t e r  should now 
proceed by way of compensation, through t h e  re-opening of 
a r b i t r a t i o n  hear ings .  



MY CONCLUSIONS AND RECOMMENDATION 

A f t e r  r e c e i v i n g  and c o n s i d e r i n g  t h e  v a r i o u s  r e s p o n s e s  t o  my 

p r e l i m i n a r y  f i n d i n g s ,  I concluded t h a t  t h e  C u t h b e r t s '  complaint  was 

s u b s t a n t i a t e d  because  of my b e l i e f  t h a t  t h e  Board ' s  r e f u s a l  t o  

reconvey t h e  p r o p e r t y  t o  t h e  C u t h b e r t s  was u n j u s t .  I wro te  t o  M r .  

P h i l l i p s  on December 24,  1980 (Appendix G ) ,  informed him of my 

c o n c l u s i o n ,  and made a  recommendation as t o  how t h e  i n j u s t i c e  might 

be r e c t i f i e d .  At t h a t  t ime ,  I d i d  n o t  pursue  t h e  l e g a l  arguments 

which I had s t a t e d  t o  s u p p o r t ,  i n  p a r t ,  my p r e l i m i n a r y  f i n d i n g s ,  and 

I do n o t  p u r s u e  them now. My r e a s o n  f o r  conc lud ing  t h a t  t h e  

C u t h b e r t s '  complaint  i s  s u b s t a n t i a t e d  i s  q u i t e  s imple ,  and I have 

o u t l i n e d  t h i s  r e a s o n i n g  below. 

The purposes  f o r  which t h e  B r i t i s h  Columbia Harbours Board was 

c r e a t e d  a r e  s e t  o u t  i n  s e c t i o n  5 of t h e  Harbour Board Act ,  R.S.B.C. 

1979, c h a p t e r  160, and t h e s e  purposes  have n o t  changed s i n c e  t h e  Act 

was proclaimed i n  1968. S e c t i o n  5 s t a t e s  a s  f o l l o w s :  

The board i s  e s t a b l i s h e d  f o r  t h e  purposes  of deve lop ing  and 
encouragifig t h e  development of ha rbour  f a c i l i t i e s  i n  t h e  
Prov ince ,  t o  p rov ide  a c c e s s  t o  and from t h e  ha rbour  
f a c i l i t i e s ,  and t o  d b s i s t  and promote t h e  i n d u s t r i a l  
development of t h e  Prov ince  i d  c o n j u n c t i o n  w i t h  ha rbour  
development and,  . . . t o  c o n s t r u c t ,  own and o p e r a t e  a  
r a i l w a y ,  and t o  a c t  a s  a c a r r i e r  of passengers  and f r e i g h t .  



S e c t i o n  33 ( 1 )  of t h e  Harbour Board Act a l l ows  t h e  Board t o  a c q u i r e  

land f o r  t h e s e  purposes .  T h i s  s u b s e c t i o n  s t a t e s :  

On t h e  r e q u e s t  of t h e  board and s u b j e c t  t o  t h e  approva l  of 
t h e  L i eu t enan t  Governor i n  Counc i l ,  t h e  M i n i s t e r  of 
T r a n s p o r t a t i o n  and Highways s h a l l  a c q u i r e  on beha l f  of t h e  
board land . . . i n  accordance w i t h  t h e  Highway Act a s  may 
be nece s sa ry  f o r  t h e  purposes  of t h i s  Act. 

Although one might q u e s t i o n  whether i t  i s  among t h e  purposes  of t h e  

Board t o  p r even t  " t h e  u rban  sprawl  which normal ly  accompanies t h e  

development of major  t r a n s p o r t a t i o n  f a c i l i t i e s "  ( s e e  l e t t e r  from t h e  

Execut ive  S e c r e t a r y  of t h e  Board, quoted a t  page 8  above) ,  I do  no t  

q u e s t i o n  t h a t  t h e  Board be l i eved ,  i n  1968, t h a t  t h e  p rope r ty  was 

necessa ry  f o r  t h e  purposes  of t h e  Act.  However, what h a s  been 

complained about ,  and what i s  a t  i s s u e  i n  t h i s  c u r r e n t  d i s p u t e ,  i s  

t h e  r e f u s a l  of t h e  Harbours Board t o  r e t u r n  t h e  p rope r ty  t o  t h e  

Cuthber t s .  More p r e c i s e l y  s t a t e d ,  i s  i t  f a i r  and j u s t  t h a t  t h e  

Harbours Board con t i nue  t o  ho ld  on t o  t h e  p r o p e r t y  which was 

exp rop r i a t ed  f rom t h e  Cu thbe r t s ?  

S e c t i o n  32 of t h e  Harbour Board Act r e a d s  a s  f o l l ows :  

Sub j ec t  t o  t h e  Purchas ing  Commission Ac t ,  t h e  board may 
a c q u i r e  p rope r ty  i t  r e q u i r e s  f o r  i t s  purposes ,  and may hold 
t h e  p rope r ty  i n  t h e  name of t h e  board AND MAY DISPOSE OF 
PROPERTY NO LONGER REQUIRED FOR ITS PURPOSES. (emphasis 
added) 



Thus t h e  f i r s t  q u e s t i o n  t o  be addressed i s  t h i s :  does t h e  Board 

s t i l l  r e q u i r e  t h e  Cuthbert  p roper ty  f o r  t h e  purposes set out  i n  

s e c t i o n  5 of t h e  Harbour Board Act (quoted above a t  page 14 )?  By 

l e t t e r  da ted  November 24, 1974, t h e  Execut ive S e c r e t a r y  t o  t he  Board 

wrote: 

S ince  i t s  incep t ion ,  i t  has  been Board p o l i c y  t o  keep a l l  
l ands  s u i t e d  f o r  t h a t  purpose i n  a g r i c u l t u r a l  product ion 
WHERE THEY WERE NOT REQUIRED FOR DEVELOPMENT I N  ASSOCIATION 
WITH THE PORT DEVELOPNENT. 

The Gaze t t e  n o t i c e  and a s s o c i a t e d  news s t o r i e s  gave r i s e  t o  
some confusion i n  t h e  pub l i c  mind. To make c l e a r  t h e  Board 
p o l i c y  on t h e  u se  of i t s  l and  hold ings  t h e  Chairman of t h e  
Board i s s u e d  a  p r e s s  r e l e a s e  and he ld  a  news conference on 
November 27, 1973. A copy of t h i s  p r e s s  r e l e a s e  i s  
a t t ached .  You w i l l  no t e  t h a t  t h e  chairman s t a t e s  t h a t  t h e  
4,QOO a c r e s  of farmland owned by t h e  Board w i l l  con t inue  t o  
be preserved f o r  v a r i e d  a g r i c u l t u r a l  uses .  You w i l l  no te  
t h a t  t h e  l a s t  sen tence  of t h e  r e l e a s e  s t a t e s ,  'BCHB 
OWNERSHIP OF THE FARMLANDS IMMEDIATELY ADJACENT TO THE 
SUPERPORT ENCOURAGES THE ORDERLY DEVELOPMENT OF THIS PART 
OF THE GREATER VANCOUVER REGION. '  No change i n  po l i cy  was 
i nd i ca t ed .  ( c a p i t a l s  added) 

This  s ta tement  sugges ts  t h a t  t h e  Board i s  cont inu ing  t o  hold t he se  

l ands ,  no t  f o r  harbours  purposes (g iven  t h a t  " they  were no t  requi red  

f o r  development i n  a s s o c i a t i o n  w i th  t h e  p o r t  development"), but  

because t h e  Board's ownership "encourages t h e  o r d e r l y  development of 

t h i s  p a r t  of t h e  Grea t e r  Vancouver Region." I t  appears  t o  m e  t h a t  

t h i s  i s  not  one of t h e  purposes f o r  which t h e  Board was au thor ized  

t o  hold l ands  ( s e e  s e c t i o n  5 of t h e  Harbours Board Act,  quoted on 

page 14 above).  



M r .  B. R. Carpen te r ,  Manager, S p e c i a l  P r o j e c t s ,  of  t h e  B r i t i s h  

Columbia Harbours Board was c o n t a c t e d  by my s t a f f  l a s t  summer and 

asked whether  t h e  Board had any i n t e n t i o n s  of deve lop ing  t h e  

Cuthber t  p r o p e r t y .  He i n d i c a t e d  t h a t ,  t o  t h e  b e s t  of h i s  knowledge, 

he  knew of no development planned f o r  t h e  p r o p e r t y ,  c e r t a i n l y  n o t  

w i t h i n  t h e  n e x t  few y e a r s .  

Based on t h i s  i n f o r m a t i o n ,  i t  i s  my o p i n i o n  t h a t  t h e  r e f u s a l  by t h e  

Board t o  r e t u r n  t h e  p r o p e r t y  t o  t h e  C u t h b e r t s  cannot  be j u s t i f i e d  on 

t h e  b a s i s  t h a t  t h e  p r o p e r t y  i s  s t i l l  r e q u i r e d  f o r  t h e  purposes  f o r  

which t h e  B r i t i s h  Columbia Harbours Board was e s t a b l i s h e d .  What 

o t h e r  r e a s o n s  t h e r e f o r e  have been e x p r e s s e d ,  o r  may be i m p l i e d ,  

which might suppor t  t h e  Board ' s  d e c i s i o n  n o t  t o  r e t u r n  t h e  p r o p e r t y  

t o  t h e  C u t h b e r t s ?  

I n  h i s  r esponse  t o  my l e t t e r  of December 24, 1980, i n  which I 

recommended t h a t  t h e  p r o p e r t y  be reconveyed t o  t h e  C u t h b e r t s ,  t h e  

Honourable D.  M.  P h i l l i p s  wro te  on  J a n u a r y  22, 1981  (Appendix H) and 

provided two reasons  f o r  d e c l i n i n g  t o  implement t h i s  

recommendation. F i r s t ,  h e  r e i t e r a t e d  h i s  p o s i t i o n  t h a t  t h e  o r i g i n a l  

e x p r o p r i a t i o n  was based on t h e  Board ' s  bona f i d e  b e l i e f  t h a t  t h e  

p r o p e r t y  was n e c e s s a r y  f o r  t h e  purposes  f o r  which t h e  Board was 

e s t a b l i s h e d  and "i t  would t h e r e f o r e  appear  t h a t  a  c o u r t  of law would 

n o t  o r d e r  t h e  r e t u r n  of t h e  p r o p e r t y  from t h e  B r i t i s h  Columbia 



Harbours Board t o  Mr. and Mrs. Cuthber t . "  T h i s  may indeed  b e  t h e  

c a s e ;  however d e c i s i o n s  a r e  o f t e n  reached which,  thodgh n o t  i l l e g a l ,  

a r e  n o t  n e c e s s a r i l y  f a i r  and j u s t .  The q u e s t i o n  which I a s  

Ombudsma~ must a s k  i s  n o t  whether  t h e  Board ' s  d e c i s i o n  t o  r e f u s e  t o  

reconvey t h e  p r o p e r t y  i s  l a w f u l ,  b u t  t a t h e r  whe the r  t h e  d e c i s i o n  i s  

f a i r  and j u s t .  

The o t h e r  r e a s o n  g i v e n  by M r .  P h i l l i p s  f o r  t h e  B o a r d ' s  d e c i s i o n  was 

s t a t e d  a s  f o l l o w s :  

Secondly ,  a s  M r .  and M t s .  C u t h b e r t ,  a l o n e  among t h e  many 
f o t m e t  owners of p t o p e r t y  invo lved  w i t h  thtl i n i t i a l  
e x p r o p r i a t i o n  c a r r i e d  o u t  on  beha l f  of t h e  B r i t i s h  Columbia 
Harbours  Board, have  r e f u s e d  a l l  o f f e r s  of compensat ion,  i t  
would be ,  a s  a  m a t t e r  of p o l i c y ,  u n f a i r  t o  t r e a t  them, a s  
i n d i v i d u a l  h o l d e r s ,  i n  a manner d i f f e r e n t  l rom a l l  t h e  
o t h e r s .  To t r a n s f e r  t i t l e  t o  t h e  C u t h b e r t s  a t  t h i s  s t a g e  
would c o n f e r  a  s u b s t a n t i a l  b e n e f i t  on them t o  which they  
a r e  no more e ~ t i t l e d ,  i n  p r i n c i p l e ,  t h a n  any  of t h e  fo rmer  
owners. 

I canno t  a g r e e  t h a t  r e t u r n i n g  t h e  p r o p e r t y  would c o n f e r  a  

" s u b s t a n t i a l  b e n e f i t "  on t h e  C u t h b e r t s .  Compensation h a s  n e v e r  been 

p a i d  f o r  t h e  p r o p e r t y ,  arid s i n c e  1968 t h e  C u t h b e r t s  have p a i d  r e n t  

t o  t h e  Harbours Board f o r  t h e i r  u s e  of t h e  p r o p e r t y .  Reconveying 

t h e  p r o p e r t y  i n  t h e s e  c i r c u m s t a n c e s  would n o t ,  i n  my o p i n i o n ,  c o n f e r  

a s u b s t a n t i a l  b e n e f i t  on  t h e  C u t h b e r t s .  



With r e s p e c t  t o  t h e  f i r s t  p a r t  of M r .  P h i l l i p s '  argument a s  s e t  o u t  

i n  t h e  pa ragraph  quo ted  above,  I a g r e e .  M r .  P h i l l i p s  p o i n t e d  o u t  

t h a t  i t  i s  u n f a i r  t o  t r e a t  t h e  C u t h b e r t s  any  d i f f e r e n t l y  t h a n  any of 

t h e  o t h e r  fo rmer  owners. I d o  n o t  q u a r r e l  w i t h  t h i s ,  b u t  I cannot  

a g r e e  t h a t  t h i s  shou ld  s t a n d  a s  a  r e a s o n  f o r  n o t  reconveying t h e  

C u t h b e r t s '  fo rmer  p r o p e r t y  t o  t h e  C u t h b e r t s .  C l e a r l y ,  t h e r e  may be 

o t h e r s  who wish t o  have t h e i r  fo rmer  p r o p e r t i e s  r e t u r n e d  t o  them. 

And f a i r n e s s  may r e q u i r e  t h a t  t h e  Board shou ld  r e t u r n  t h e i r  

p r o p e r t i e s .  Ilowever, t h e  f a c t  t h a t  f a i r n e s s  may r e q u i r e  t h a t  a l l  of 

t h e  p r o p e r t i e s  be r e t u r n e d  t o  a l l  of t h e  fo rmer  owners,  d o e s  n o t  

mean t h a t  i t  i s  f a i r  n o t  t o  r e t u r n  any of t h e  p r o p e r t i e s .  I n  t h i s  

c a s e ,  t h e  i s s u e  t o  be dec ided  i s  whether  i t  i s  f a i r  and j u s t  t h a t  

t h e  C u t h b e r t s '  fo rmer  p r o p e r t y  be r e t u r n e d  t o  t h e  C u t h b e r t s .  The 

f a c t  t h a t  o t h e r  fo rmer  owners of  p r o p e r t y  may a l s o  want t h e i r  

p r o p e r t i e s  back d o e s  n o t  mean i t  i s  j u s t  t o  r e f u s e  t o  r e t u r n  t h e  

Cuthber t  p r o p e r t y .  

But why shou ld  t h e  C u t h b e r t s  be p e r m i t t e d  t o  g e t  t h e i r  p r o p e r t y  

back? The answer t o  t h i s  q u e s t i o n  l i e s  i n  o u r  v a l u e s  a b o u t  t h e  

r i g h t  t o  own and e n j o y  p r o p e r t y  and i n  t h e  n a t u r e  of e x p r o p r i a t i o n .  



The r i g h t  t o  own and e n j o y  p r o p e r t y  i s  one 6f t h e  fundamental  r i g h t s  

i n  o u r  s o c i e t y  and h a s  a  s a c r e d  p l a c e  i n  o u r  l e g a l  t r a d i t i o n .  

S e c t i o n  1 of  t h e  Canadian B i l l  of R i g h t s  p u t s  i t  t h i s  way: 

It i s  hereby  recogn ized  and d e c l a r e d  t h a t  i n  Canada t h e r e  
have e x i s t e d  and s h a l l  c o n t i n u e  t o  e x i s t  w i t h o u t  
d i s c r i m i n a t i o n  . . . t h e  f o l l o w i n g  human r i g h t s  and 
fundamental  f reedoms,  namely 

( a )  t h e  r i g h t  of t h e  i n d i v i d u a l  t o  l i f e ,  l i b e r t y ,  s e c u r i t y  
of t h e  p e r s o n  and enjoyment of  p r o p e r t y ,  and t h e  r i g h t  
n o t  t o  be d e p r i v e d  t h e r e o f  e x c e p t  by due p r o c e s s  of 
law;  . . . . 

We v a l u e  o u r  l a n d  n o t  o n l y  because  i t  p r o v i d e s  u s  w i t h  a  p l a c e  t o  

l i v e  but  a l s o  because  i t  i s  t h e  p l a c e  where w e  a r e  a t  home, and 

around which we make f r i e n d s  and e s t a b l i s h  o t h e r  r e l a t i o n s h i p s  which 

a r e  n e c e s s a r y  f o r  o u r  e m o t i o n a l  wel l -being.  Because of i t s  pr imary 

importance  t o  t h e  i n d i v i d u a l ,  t h e  C o u r t s  have h e l d  t h a t  p r o p e r t y  may 

be e x p r o p r i a t e d  o n l y  by t h e  e x p r e s s  a u t h o r i z a t i o n  of t h e  House of 

Commons o r  of t h e  P r o v i n c i a l  L e g i s l a t i v e  Assembl ies  by way of 

s t a t u t o r y  enactment .  Moreover, p r o p e r t y  may n o t  t o  be e x p r o p r i a t e d  

e x c e p t  by due  p t o c e s s  of law, and most p r o v i n c e s  have now e n a c t e d  

l e g i s l a t i o n  which p r o v i d e s  f o r  t h e s e  p r o c e d u r a l  p r o t e c t i o n s .  

B r i t i s h  Columbia h a s  n o t ,  a l t h o u g h  such  l e g i s l a t i o n  was recommended 

by bo th  t h e  Clyne Commission i n  1964 and t h e  Law Reform Commission 

of B r i t i s h  Columbia i n  i t s  1971 "Repor t  on Expropr i i i t ion" .  



E x p r o p r i a t i o n  d e p r i v e s  t h e  i n d i v i d u a l ,  i n  many c a s e s ,  of h i s  home 

and u p r o o t s  him from t h e  community i n  which he h a s  e s t a b l i s h e d  

h i m s e l f .  The a d v e r s e  emot iona l  and f i n a n c i a l  e f f e c t s  of s u c h  a n  

a c t i o n  on t h e  i n d i v i d u a l  c a n  be  s e v e r e  and ought n o t  t o  be  d e a l t  

w i t h  l i g h t l y .  The R o b e r t s  Bank S u p e r p o r t  e x p r o p r i a t i o n s  a r e  a  c a s e  

i n  p o i n t .  Many of t h e  p e o p l e  i n  t h e  a r e a  were born  t h e r e ,  and t h e  

community had r o o t s  g o i n g  back g e n e r a t i o n s .  Mrs. C u t h b e r t ' s  f a t h e r  

was born  i n  R o b e r t s  Bank i n  1895 and owned and farmed some 400 a c r e s  

i n  t h e  a r e a  s i n c e  1928. I n  1968 h e  was chosen by t h e  D e l t a  Chamber 

of Commerce a s  C i t i z e n  of  t h e  Year f o r  h i s  many c o n t r i b u t i o n s  t o  t h e  

community. About one  hundred and s i x t y  a c r e s  of t h i s  p r o p e r t y  was 

e x p r o p r i a t e d  by t h e  Harbours Board i n  t h e  same y e a r .  Al though t h e  

C u t h b e r t s  and o t h e r  members of t h e  f a m i l y  c o n t i n u e  t o  l i v e  i n  t h e  

a r e a ,  t h e i r  r e l a t i o n s h i p  w i t h  t h e  l a n d  i s  t enuous ;  t h e  C u t h b e r t s ,  

f o r  example, have o n l y  a  month-to-month l e a s e  which may be 

t e r m i n a t e d  by t h e  Board upon s h o r t  n o t i c e .  

These n e g a t i v e  consequences  of e x p r o p r i a t i o n  a r e  n o t  uncommon, and 

i n  many c a s e s ,  t h e  e f f e c t s  a r e  much worse  a s  whole communities a r e  

uproo ted  and t h e  co(nmuna1 t i e s  a r e  c o n s e q u e n t l y  d e s t r o y e d .  Thus, i n  

my view, e x p r o p r i a t i o n  of  any p r o p e r t y  shou ld  be  r e s o r t e d  t o  o n l y  

when a b s o l u t e l y  n e c z s s a r y  and where t h e  p u b l i c  good c l e a r l y  r e q u i r e s  

t h a t  t h e  i n t e r e s t  of  t h e  i n d i v i d u a l  be s u b o r d i n a t e d .  



It f o l l o w s  t h e r e f o r e  t h a t  when e x p r o p r i a t e d  l a n d s  a r e  no lofiger 

r e q u i r e d  i n  t h e  p u b l i c  i n t e r e s t ,  a c t i o n  ough t  t o  be t a k e n  t o  r e v e r s e  

t h e  p r o c e s s  where t h i s  i s  y e t  p o s s i b l e .  C l e a r l y ,  t h e r e  w i l l  b e  many 

c a s e s  i n  which i t  i s  i m p o s s i b l e  t o  r e t u r n  t h e  e x p r o p r i a t e d  p a r t i e s  

t o  t h e i r  o r i g i n a l  p o s i t i o n  a s  t h e y  w i l l  have moved and pu t  down 

r o o t s  i n  o t h e r  communities.  F u r t h e r ,  I d o  n o t  s u g g e s t  t h a t  such  

p e r s o n s  be p e r m i t t e d  t o  r e a p  a  w i n d f a l l  f rom t h e  r e v e r s a l  of t h e  

e x p r o p r i a t i o n  p r o c e s s .  I f  compensat ion h a s  been p a i d  t o  them 

a c c o r d i n g  t o  t h e  v a l u e  of t h e  p r o p e r t y  a t  t h e  t i m e  of t h e  

e x p r o p r i a t i o n ,  t h e y  ought  t o  be r e q u i r e d  t o  pay compensat ion t o  t h e  

e x p r o p r i a t i n g  a u t h o r i t y  shou ld  they  w i s h  t o  r e p u r c h a s e  t h e  

p r o p e r t y .  Such compensat ion would be  based o n  t h e  c u r r e n t  v a l u e  of 

t h e  p r o p e r t y ,  g i v e n  t h a t  t h e  pe r son  had t h e  u s e  and b e n e f i t  of  t h e  

compensat ion p a i d  by t h e  a u t h o r i t y  d u r i n g  t h e  i n t e r v e n i n g  y e a r s .  

There a r e  p r e c e d e n t s  i n  B r i t i s h  Columbia f o r  t h i s  p rocedure .  I 

unders tand  t h a t  i t  i s  t h e  p o l i c y  of t h e  B r i t i s h  Columbia Hydro and 

Power A u t h o r i t y  t o  s e l l  l a n d s  which were p r e v i o u s l y  e x p r o p r i a t e d  bu t  

which a r e  no l o n g e r  r e q u i r e d  f o r  Hydro purposes .  B .  C.  Hydro w i l l  

f i r s t  o f f e r  s u c h  l a n d s  t o  t h e  p e r s o n  frofn whom t h e  l ands  were 

e x p r o p r i a t e d ,  p r i o r  t o  t e n d e r i n g  them t o  t h e  g e n e r a l  p u b l i c .  



A s  mentioned e a r l i e r ,  t h e  Cuthber t  p r o p e r t y  i s  a  one-half  a c r e  

r e s i d e n t i a l  l o t  and was s e t t l e d  ( a s  p a r t  of  a  l a r g e r  p a r c e l )  by Mrs. 

C u t h b e r t ' s  a n c e s t o r s  i n  t h e  l a t e  1 8 0 0 ' s  and h a s  been i n  t h e  f a m i l y  

e v e r  s i n c e .  I t  i s  my view t h a t  because  t h e  B r i t i s h  Columbia 

Harbours Board no l o n g e r  r e q u i r e s  t h e  p r o p e r t y  f o r  ha rbours  

purposes ,  t i t l e  t o  t h e  p r o p e r t y  should  be  r e t u r n e d  t o  t h e  

C u t h b e r t s .  Given t h a t  no compensat ion was e v e r  p a i d  t o  t h e  

C u t h b e r t s ,  t h e y  shou ld  n o t  be  r e q u i r e d  t o  pay any compensation t o  

t h e  Board. The f a c t  t h a t  t h e  C u t h b e r t s  have l i v e d  on and used  t h e  

p r o p e r t y  i n  t h e  i n t e r v e n i n g  y e a r s  i s  o f f s e t  by t h e  f a c t  t h a t  t h e  

C u t h b e r t s  have p a i d  r e n t  t o  t h e  Board f o r  t h e  u s e  of t h e  p r o p e r t y  

d u r i n g  t h i s  p e r i o d .  F o r  t h e  r e a s o n s  e x p r e s s e d  above,  I made t h e  

f o l l o w i n g  recommendation t o  t h e  B r i t i s h  Columbia Harbours  Board: 

RECOMMENDATION 

Tha t  t h e  p r o p e r t y  
Maureen C u ~ h b e r t  , 
March 15 ,  1968 be 

which was e x p r o p r i a t e d  from Rober t  and 
of 2830 R i v e r  Road West, D e l t a ,  B.  C . ,  on 
reconveyed t o  t h e  C u t h b e r t s .  

A s  mentioned e a r l i e r ,  t h e  Honourable D. M. P h i l l i p s  r e p l i e d  on 

J a n u a r y  22,  1981 t o  t h e  e f f e c t  t h a t  t h e  B r i t i s h  Columbia Harbours  

Board was u n w i l l i n g  t o  implement my recommendation. I have s e t  o u t  

above t h e  r e a s o n s  which P h i l l i p s  p rov ided  i n  s u p p o r t  of t h i s  

d e c i s i o n .  



On February 1 6 ,  1981, I s u b d i t t e d  a  r e p d r t  on t h i s  n a t t e r  t o  t h e  

L i e u t e n a n t  Governor i n  ~ou t ic i .1  i n  accordance  w i t h  s e c t i o n  24 of t h e  

Ombudsman Act.  By l e t t e r  d a t e d  June  29,  1g81 (Appendix I ) ,  t h e  

Honourable D .  M. P h i l l i p s ,  M i n i s t e r  of I n d u s t r y  and Smal l  Business  

Development, wro te  t o  me and informed me of t h e  d e c i s i o n  of t h e  

L i e u t e n a n t  Governor i n  Counci l .  M r .  P h i l l i p s  a d v i s c d  a s  f o l l o w s :  

The rev iew of your  r e p o r t  by t h e  L i e u t e n a n t  Governor i n  
Counc i l  c o n s i s t e d  of a  f u l l  examina t ion  of t h e  r e p o r t ,  i t s  
f i n d i n g s ,  and f u l l  c o n s i d e r a t i o n  was g i v e n  t o  your  
c o n c l u s i o n s  and recommendations. 

It h a s  been determined by t h e  L i e u t e n a n t  Governor i n  
Counc i l  t h a t  t h e  P r o p e r t y  i n  q u e s t i o n  shou ld  n o t  be 
re-conveyed t o  M r .  and Mrs. C u t h b e r t ,  and  hat t h e  
a r b i t r a t i o n  h e a r i n g s  t o  de te rmine  compensat ion,  which were 
ad journed  i n  o r d e r  t h a t  you cou ld  conduct  .In i n v e s t i g a t i o n  
i n  t h i s  m a t t e r ,  be r e i n s t i t u t e d  a s  soon  a s  p o s s i b l e .  

However, t h e  L i e u t e n a n t  Governor i n  Counci L h a s  decided 
t h a t  p r o v i s i o n  shou ld  be  made f o r  t h e  u s e  of t h e  p r o p e r t y  
by t h e  C u t h b e r t s  f o r  a t e rm more s a t i s f a c t o r y  t h a n  t h e  
c u r r e n t  month t o  month l e a s e .  

I r e p l i e d  t b  M r .  P h i l l i p s  on June 3 0 ,  1481  (Appendix J ) ,  e x p r e s s i n g  

my a p p r e c i a t i o n  f o r  t h e  c o n s i d e r a t i o n  g i v e n  t o  my r e p o r t  by t h e  

L i e u t e n a n t  Governor i n  Counc i l  and f o r  t h e  s m a l l  c o n c e s s i o n  t h e  

Government had o f f e r e d ,  namely t o  p r o v i d e  f o r  a  l o n g e r  t h a n  

month-to-month l e a s e  f o r  t h e  Cuthber t s .  However I must p o i n t  o u t  

t h a t  I had n e i t h e r  recommended such a c t i o n  n o r  c a n  T c o n s i d e r  i t  

adequa te  i n  l i g h t  of my f i n d i n g s  and recommendations. 



Common s e n s e  and common j u s t i c e  s u g g e s t s  t h a t  t i t l e  t o  t h e  l a n d  be  

r e t u r n e d  t o  t h e  p r e v i o u s  owners. They c o n t i n u e  t o  l i v e  i n  t h e i r  

fo rmer  home on t h i s  s m a l l  r e s i d e n t i a l  l o t  a s  t e n a n t s  of t h e  B r i t i s h  

Columbia Harbours  Board. They had d i f f i c u l t y  a c c e p t i n g  t h a t  t h e  

p u b l i c  i n t e r e s t  r e q u i r e d  them t o  be d e p r i v e d  of t h i s  p r o p e r t y  i n  t h e  

f i r s t  p l a c e  because  i t  c o n s t i t u t e d  t h e i r  main  l i n k  t o  t h e i r  p a s t .  

T h e i r  d i f f i c u l t y  i n  a c c e p t i n g  t h e  o r i g i n a l  e x p r o p r i a t i o n  w a s  

aggrava ted  by t h e  c o n t i n u i n g  proof  t h a t  t h e  l a n d  was n o t  r e q u i r e d  

f o r  t h e  purposes  f o r  which i t  was e x p r o p r i a t e d .  

T h i r t e e n  y e a r s  have now passed  s i n c e  t h i s  e x p r o p r i a t i o n .  The 

o r i g i n a l  p l a n s  f o r  t h e  p u b l i c  u s e  of t h e i r  p r o p e r t y  have been 

abandoned. The a r e < l  s u r r o u n d i n g  t h i s  s m a l l  r e s i d e n t i a l  l o t  h a s  been 

made p a r t  of t h e  A g r i c u l t u r a l  Land Reserve  t h u s  making i t  h i g h l y  

u n l i k e l y  t h a t  t h e  l a n d  w i l l  be  used i n  t h e  f o r e s e e a b l e  f u t u r e  f o r  

t h e  purposes  f o r  which i t  w a s  e x p r o p r i a t e d .  

I must now s t a t e  my o p i n i o n  t h a t  t h e r e  i s  no j u s t i f i c a t i o n  f o r  

p u b l i c  a u t h o r i t i e s  t o  ho ld  on  t o  t h i s  p r o p e r t y  and i t  i s  t i m e  f o r  

p u b l i c  a u t h o r i t i e s  t o  r e s p e c t  t h e  mora l  r i g h t  of t h e  C u t h b e r t s  t o  

t h e i r  fo rmer  p r o p e r t y .  As i n  B r i t a i n ' s  C r i c h e l  Down c a s e ,  t h e r e  i s  

b 

no d i s p u t e  o v e r  t h e  need t o  e x p r o p r i a t e  l a n d  i n  t h e  p u b l i c  

i n t e r e s t .  



Buth once t h a t  p u b l i c  i n t e r e s t  h a s  been s e r v e d  -- a s  i n  t h e  C r i c h e l  

Down c a s e  -- o r  t h e  j b s t i f i c a t i o n  f o r  t h e  e x p r o p r i a t i o n  h a s  l a p s e d  

-- a s  i n  t h e  Cuthber t  c a s e  -- p u b l i c  a u t h o r i t i e s  must be reminded of 

t h e  moral  c l a i m  t h a t  t h e  e x p r o p r i a t e d  o k n e r s  c a n  make t h a t  t h e  

r e t u r n  of t h e i r  p r o p e r t y  be g i v e n  v e r y  s e r i o u s  c o n s i d e r a t i o n .  

Re turn  of e x p r o p b i a t e d  p r o p e r t y  i s  n o t  a n  e a s y  t r a n s a c t i o n .  E a r l i e r  

a t t e m p t s  t o  have t h e  p r o p e r t y  r e t u r n e d  t o  i t s  e x p r o p r i a t e d  ownets 

have main ly  foundered on t h e  b u r e a u c r a t i c  a l a r m  abo ' l t  c r e a t i n g  a 

"dangerous p receden t" .  What i s  t h a t  danger?  

It  remains  my b e l i e f  t h a t  i t  i s  u n j u s t  f o r  t h e  Harbours  Board t o  

r e f u s e  t o  reconvey t h e  p t o p e r t y  t o  t h e  Cuthber t s .  1 n o t e  t h a t  Mr. 

P h i l l i p s  d i d  n o t  i n d i c a t e  i n  h i s  l e t t e r  t h a t  t h e  p r o p e r t y  was 

f u r t h e r  r e q u i r e d  f o r  t h e  p u b l i c  i n t e r e s t ,  and i n  my view, t h a t  would 

have been t h e  o n l y  r e a s o n  which shou ld  s t a n d  a g a i n s c  t h e  p r o p e r t y  

be ing  r e t u r n e d  t o  t h e  Cuthber t s .  I t h e r e f o r e  r e s p k c t f u l l y  submit 

t h i s  s p e c i a l  r e p o r t  t o  t h e  L e g i s l a t i v e  Assembly i n  t h e  hope t h a t  

j u s t i c e  w i l l  p r e v a i l c  
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Legislative Assembly 
4- Office of the 

of British Columbia- Ombudsman 
01, 8 Bastion Square 

Victoria 
British Columbia 
V8W 1 H9 
Telephone: (604) 387-5855 

February 7 ,  1980 

BY HAND 

The Honourable D. M. P h i l l i p s ,  Chairman 
B r i t i s h  Columbia Harbours Board 
1400 - 1177 West Has t ings  S t r e e t  
Vancouver, B r i t i s h  Columbia V6E 2K3 

M r .  R.Q. Harvey, Deputy M i n i s t e r  
M i n i s t r y  o f  T r a n s p o r t a t i o n  and Highways 
P a r l i a m e n t  Bu i ld ings  
V i c t o r i a ,  B r i t i s h  Columbia 

Dear S i r s  : 

Re:  Robert  Major Cuthber t  & 
Maureen Gwen Cuthber t  
2830 River Road West 
D e l t a ,  B r i t i s h  Columbia 

On November 15 ,  1979, you were n o t i f i e d  of  my i n t e n t i o n s  t o  
i n v e s t i g a t e  t h e  e x p r o p r i a t i o n  of t h e  home of M r .  and M r s .  R.M. 
Cu thbe r t  of  2830 River  Road W e s t .  M r .  P a r f i t t  of  my o f f i c e  d i d  
t h e  a c t u a l  i n v e s t i g a t i q n ,  and a f t e r  e x t e n s i v e  review of  t h e  f i l e s  
and i n t e r v i e w s  w i t h  t h e  p a r t i e s  involved provided m e  w i th  h i s  
i n i t i a l  r e p o r t .  

Th i s  l e t t e r  i s  t o  a d v i s e  you o f  my i n i t i a l  f i n d i n q s  pursuant  . 
t o  S e c t i o n  13 o f  t h e  Ombudsman A c t .  

Before  I d e a l  w i th  t h e  f i n d i n g s  I would l i k e  t o  add res s  t h e  ma t t e r  
o f  t h e  a r b i t r a t i o n  c u r r e n t l y  ongoing r e s p e c t i n g  t h e  s u b j e c t  p roper ty .  - 
I am adv i sed  t h a t  it i s  n o t  t h e  u s u a l  p r a c t i c e  of  t h e  Minis t ry  o f  
T r a n s p o r t a t i o n  and Highways t o  i n i t i a t e  a r b i t r a t i o n  i n  ma t t e r s  
where a s e t t l e m e n t  cannot  be reached between t h e  p r o p e r t y  owner - 
and e x p r o p r i a t i n g  a u t h o r i t y .  I am also of  t h e  op in ion  t h a t  t h e  
owner o f  t h e  p rope r ty  h a s  a f a r  b e t t e r  chance of having h i s  
p r o p e r t y  r e t u r n e d  i f  compensation has  n o t  been p a i d  and accepted 
f o r  h i s  e x p r o p r i a t e d  p r o p e r t y  i n  t h e  e v e n t  o f  an abandonment. 

The h e a r i n g  t o  f i x  t h e  p l a c e ,  d a t e ,  and t i m e  of a r b i t r a t i o n  pro- 
ceed ings  has  been ad journed  tw ice  now, by t h e  s o l e  A r b i t r a t o r ,  
M r .  McNei11,due to  t h e  i n t e r v e n t i o n  o f  my o f f i c e  and I know t h i s  



h a s  p l a c e d  him i n  a  v e r y  uncomfor table  p o s i t i o n .  

I n  December o f  1977 t h e  Honourable Alex V. F r a s e r  when w r i t i n g  
t o  t h e  P r e m i e r  i n d i c a t e d  t h a t  he w a s  n o t  i n  favour  o f  i n i t i a t i n g  
t h e  a r b i t r a t i o n  p rocedu re  u n l e s s  it was a b s o l u t e l y  necessa ry .  
Fur thermore ,  i n  cor respondence  from t h e  Honourable Grace McCar.khy 
d a t e d  A p r i l  1 4 ,  1977, t o  t h e  C u t h b e r t s '  s o l i c i t o r ,  M r s .  McCarthy 
s t a t e d  t h a t  t h e  Government, i n  responding  t o  t h e i r  p e t i t i o n ,  
dec ided  " t o  a l l o w  con t inued  occupancy by t h e  Cu thbe r t s  o f  t h e i r  
p r e s e n t  p r o p e r t y  f o r  as l ong  a s  it remains i n  a g r i c u l t u r a l  u s e ,  
and i s  n o t  r e q u i r e d  f o r  o t h e r  p u b l i c  use .  I t  w a s  f u r t h e r  a g r e e d  
t h a t  a q u e s t i o n  o f  compensation f o r  t h e  p r o p e r t y  shou ld  it be 
r e q u i r e d  f o r  o t h e r  p u b l i c  u s e  would-be  hand led  by t h e  B.C. 
Harbours  Board . . . . " ( m y  u n d e r l i n i n q )  . T h i s  l a s t  l e t te r  i n d i c a t e d  
t h a t  i f  and when t h e  pkper ty  i s  r e q u i r e d  f o r  p u b l i c  u s e ,  t h e n  
t h e  matter o f  compensation would be  d e a l t  wi th .  With t h i s  i n  
mind, I am r e q u e s t i n g  t h a t  you c o n s i d e r  a d j o u r n i n g  t h e  a r b i t r a t i o n  
s i n e  d i e  o r  a t  l e a s t  u n t i l  you have had t h e  o p p o r t u n i t y  t o  r ev i ew  
my f i n d i n g s  and recommendations. I canno t  see how an adjournment  
would p r e j u d i c e  you r  p o s i t i o n  and,  a s  t h i s  matter i s  complex and 
t h e  m a t e r i a l  on f i l e  enormous, I f e e l  t h a t  a g r e a t  d e a l  of  t i m e  
w i l l  be  n e c e s s a r y  f o r  your  o f f i c e  and mine t o  c o n s i d e r  and make 
r e p r e s e n t a t i o n s  w i t h  r e s p e c t  o t  t h e  i s s u e s .  Please a d v i s e  m e  as 
t o  your  d e c i s i o n .  

A s  t o  t h e  f i n d i n g s ,  I f i n d  t h e  f o l l o w i n g  t o  be  s u f f i c i e n t  grounds  
t o  make a r e p o r t  o r  recommendation: 

A. The a b i l i t y  f o r  t h e  B.C. Harbours Board t o  e x p r o p r i a t e  l a n d  
th rough  t h e  M i n i s t r y  o f  T r a n s p o r t a t i o n  and Highways ha s  t o  
be  q u e s t i o n e d  i n  t h e  f i r s t  i n s t a n c e .  Under t h e  B.C. Harbours 
Board A c t ,  t h e  M i n i s t r y  o f  T r a n s p o r t a t i o n  and Highways s h a l l  
" acqu i r e "  on b e h a l f  o f  t h e  Board such  l a n d s  a s  may be  neces sa ry  
f o r  t h e  purposes  o f  t h e  A c t .  Under t h e  p r o v i s i o n s  o f  t h e  
I n t e r p r e t a t i o n  A c t  t h e  t e r m  " a c q u i r e "  does  n o t  i n c l u d e  expro- 
p r i a t e .  N e i t h e r  does  t h e  Highways A c t  speak i n  t e r m s  o f  
e x p r o p r i a t i o n .  I f  l e g i s l a t i o n  is t o  a u t h o r i z e  such  powers it 
shou ld  b e  s p e c i f i c .  

The l e g i s l a t i o n  u s e s  t h e  c l a u s e  neces sa ry  f o r  t h e  purposes  of 
t h e  Act. The G a z e t t e  n o t i c e  o f  March 12 ,  1968,  from t h e  
M i n i s t e r  o f  Highways s t a t e d  t h a t  t h e  l a n d  i n  q u e s t i o n  i s  " e s t a -  
b l i s h e d  and d e c l a r e d  t o  b e  an i n d u s t r i a l  a r e a  f o r  ha rbours  p u r -  
poses" .  I n  f a c t  t h e  l a n d s  have n o t  been used f o r  t h e  pu rposes  
mentioned i n  t h e  G a z e t t e  and t h e r e  h a s  been no i n d i c a t i o n  as t o  
when and i f  t h e y  e v e r  w i l l  b e  s o  used .  M i n i s t r i e s  o f  Government 
have q u e r i e d  t h e  u s e  o f  such l a n d s  f o r  t h i s  purpose  i n  view of 
i t s  h i s t o r i c  a g r i c u l t u r a l  va lue .  The term "necessa ry"  means 
e s s e n t i a l  o r  o f  t h e  u tmost  importance .  I n  view o f  t h e  f a c t  t h a t  
t h e  C u t h b e r t s '  l a n d  e x p r o p r i a t e d  i n  1968 h a s  n o t  been deve loped  
as  a n  i n d u s t r i a l  area seems t o  c o n t r a d i c t  t h e  n e c e s s i t y  t o  ex- 
p r o p r i a t e .  The f a c t  t h a t  t h e  p r o p e r t y  i s  n o t  b e i n g  used f o r  



t h e  purpose f o r  which it was e x p r o p r i a t e d  and t h a t  it has  n o t  
been touched by t h e  B.C. Harbours Board i n  twelve yea r s  l e a d s  
m e  t o  b e l i e v e  t h a t  t h e r e  has  been a c o n s t r u c t i v e  abandonment 
and t h e  Cuthber t s  should be e n t i t l e d  t o  t h e  r e t u r n  of  t h e i r  
former p rope r ty .  l 

I n  a d d i t i o n  t o  t h e  abandonment i s s u e ,  t h e  Cu thbe r t s '  f i l e  
g i v e s  r ise  t o  a  number of  o t h e r  p rocedura l  concerns ,  The 
Cu thbe r t s  were g iven  no o p p o r t u n i t y  t o  n e g o t i a t e  p r i o r  t o  
e x p r o p r i a t i o n .  N e i t h e r  were t h e  r ea sons ,  purposes  and pro- 
cedures  d i s c u s s e d  p r i o r  t o  t h e  e x p r o p r i a t i o n .  This  c r e a t e d  
a g r e a t  d e a l  of a n x i e t y  and cancern f o r  t h e  Cuthber t s  and 
t h e i r  family .  I t  l e a d  t o  a  d i s r u p t i o n  i n  t h e  l i f e  of t h e  
community t h a t  may have c r e a t e d  unnecessary s t r e s s  and ill 
h e a l t h  i n  c e r t a i n  members. The concept  of p re -exp rop r i a t i on  
h e a r i n g s  has  been adopted  i n  some p rov inces  and by t h e  
f e d e r a l  gavernmeht which minimizes t h e  p o s s i b l e  ill e f f e c t s  
o f  t h e  e x p r o p r i a t i o n  p roces s .  I n  a l l  f a i r n e s s  t o  t h e  Min i s t ry  
of    ran sport at ion and Highways, I unders tand  t h a t  t h e  proce- 
du re s  used by t h a t  m i n i s t r y  i n  t h i s  i n s t a n c e  do  n o t  conform 
wi th  t h o s e  normal ly  involved  i n  e x p r o p r i a t i o n  m a t t e r s ,  

Expropr i a t i on  l e g i s l a t i o n  i n  o t h e r  j u r i s d i c t i o n s  minimized 
t h e  adve r se  a f f e c t  of  compulsory a c q u i s i t i o n  o f  land.  The 
l a w  a d d r e s s e s  i t s e l f  t o  m a t t e r s  of  p re -exp rop r i a t i on  h e a r i n g s ,  
abandonment, e n a b l i n g  p r o v i s i o n s ,  p r i n c i p l e s  of  compensation, 
a r b i t r a t i o n  and i n j u r i o u s  a f f e c t i o n .  One o f  t h e  advantages  o f  
such l e g i s l a t i o n  i s  t h a t  it i s  a p p l i c a b l e  t o  a l l  e x p r o p r i a t i n g  
a u t h o r i t i e s  w i t h i n  t h e  c o n f i n e s  of  t h e  j u r i s d i c t i o n ,  t h a t  i s  
it has  u n i v e r s a l  a p p l i c a t i o n .  

A s  you know, t h e  Law Reform Commission o f  B r i t i s h  Columbia 
( i n  i t s  1971 r e p o r t  on Expropr i a t i on )  has  recommended t h a t  
t h e r e  should be a s i n g l e  e x p r o p r i a t i o n  s t a t u t e  embodying i t s  
( t h e  Commission's) p roposa l s  wi th  r e s p e c t  t o  procedure  and 
compensation. The r e p o r t  goes i n t o  g r e a t  d e t a i l  concerning 
t h e  law i n  B r i t i s h  Columbia and p roposa l s  f o r  reform. The 
"Clyne Report" (1961-633 a l s o  recommended t h e  adopt ion of 
an Expropr i a t i on  A c t  f o r  t h e  Province .  1 unders tand t h a t  t h e  
Province i s  c o n s i d e r i n g  e x p r o p r i a t i o n  l e g i s l a t i o n  and I would 
s t r o n g l y  suppor t  such an i n i t i a t i v e .  

Within  t h e  n e x t  few weeks I w i l l  be p rov id ing  you w i t h  a d e t a i l e d  
chronology o f  e v e n t s  p r i o r  t o  and a f t e r  e x p r o p r i a t i o n  o f  t h e  
Cuthber t  p rope r ty  t o  p r e s e n t  d a t e ,  a long  w i t h  a  documents f i l e  
and more s p e c i f i c  recommendations. I n  t h e  meantime, i f  you wish 
t o  d i s c u s s  t h e s e  conc lus ions ,  p l e a s e  c o n t a c t  m e  a t  387-5855, 

Yours s i n c e r e l y ,  

KARL A. FRIEDMANN 

Kar l  A. Friedrnann 
Ombudsman 

cc: M r .  J . D .  King 



Province of Off ice of the 8 Bastion Square 
- 

British Columbia , Ombudsman Victoria 
British Columb~a 
V8W 1 H9 
Telephone: (604) 387-5855 

- Zenith 2221 

August 27, 1980. 

The Honourable D.M. P h i l l i p s ,  Chairman, 
B r i t i s h  Columbia Harbours Board, 
1400 - 1177 W e s t  Has t i ngs  S t r e e t ,  
Vancouver, B.C. 
V6E 2K3. 

M r .  R.G. Harvey, Deputy M i n i s t e r ,  
Min i s t ry  of T r a n s p o r t a t i o n  and Highways, 
Par l iament  Bu i ld ings ,  
V i c t o r i a ,  B.C. 

RE: Robert  Major CUTHBERT and 
Maureen Gwen CUTHBERT 
2830 R ive r  Road West, 
De l t a ,  B r i t i s h  Columbia 

& 

Dear S i r s :  

On February  7,  1980, you were advised  of m y  i n i t i a l  f i n d i n g s  i n  t h e  
Cuthbert  case. A t  t h a t  t i m e ,  I r eques t ed  t h a t  you cons ide r  ad journ ing  
t h e  a r b i t r a t i o n  r e s p e c t i n g  the Cuthber t  p r o p e r t y  s i n e  d i e .  I was 
p leased  t o  h e a r  t h a t  the a r b i t r a t i o n  was, i n  f a c t ,  adjourned.  

There a r e  many i s s u e s  i n  t h e  Cuthber t  c a s e  r e s p e c t i n g  e x p r o p r i a t i o n  
and t h e  procedures  used by the e x p r o p r i a t i n g  a u t h o r i t y ,  some of  which 
I r e f e r r e d  t o  i n  my February  l e t te r .  I do n o t ,  a t  t h i s  t i m e ,  propose 
t o  d e a l  w i t h  t h o s e  many and complex i s s u e s ,  b u t  r a t h e r  f o c u s  on a  h a l f -  
a c r e  p a r c e l  of  l and  owned by t h e  Cuthber t s  f o r  which they  have n e i t h e r  
r ece ived  no r  accepted  compensation. 

I am now w r i t i n g  you pursuant  t o  S e c t i o n  1 6  of  the Ombudsman Act,R.S.B.C., 
1979, Chapter  306, t o  a d v i s e  you of my more d e t a i l e d  f i n d i n g s ,  and 
proposa l  and r ea sons  f o r  my proposa l .  S e c t i o n  16  s t a t e s  a s  fo l lows:  

"Where i t  a p p e a r s  t o  the Ombudsman t h a t  t h e r e  may b e  
s u f f i c i e n t  grounds f o r  making a  r e p o r t  o r  recommendation 
under  t h i s  Act t h a t  may a d v e r s e l y  a f f e c t  an a u t h o r i t y  o r  
person ,  t h e  Ombudsman s h a l l  inform t h e  a u t h o r i t y  o r  
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p e r s o n  
o r a l l y  
b e f o r e  

I welcome your  

t h e  o p p o r t u n i t y  t o  make r e p r e s e n t a t i o n s ,  e i t h e r  
o r  i n  w r i t i n g  a t  t h e  d i s c r e t i o n  of t h e  Ombudsman, 
h e  d e c i d e s  t h e  ma t t e r . "  

r e s p o n s e  t o  b o t h  my f i n d i n g s  and p roposa l .  

Copies of let ters  and documents t o  which I h e r e i n  r e f e r  a r e  enc losed  
i n  a  s e p a r a t e  f o l d e r  f o r  your r e f e r e n c e .  These have been numbered, w i th  
the  r e f e r e n c e  number i n  t h i s  letter appear ing  i n  t h e  l e f t - h a n d  margin - 
opposite t h e  t e x t  c i t i n g  t h a t  p a r t i c u l a r  m a t e r i a l .  The l e g i s l a t i o n  
r e fe r r ed  t o  h a s  been  subsequen t ly  amended. For e a s e  of r e a d i n g  and 
reference t o  t h e  a t t a c h e d  m a t e r i a l ,  t h e  o l d  c i t a t i o n s  have been  used.  

* 

The Cuthber ts  s e e k  t o  have r e t u r n e d  t o  them t i t l e  of t h e i r  former home 
and p rope r ty ,  as t h e  purpose  f o r  wbich t h e  land was e x p r o p r i a t e d  h a s  n o t  
been r e a l i z e d  i n  t h e  ensuing  twelve  y e a r s  s i n c e  t h e  l and  was expropr i a t ed .  - 

I f e e l  t h a t  i t  would b e  b e n e f i c i a l  t o  set ou t  a  b r i e f  chronology of t h e  
re levant  f a c t s  which span  t h e  twelve-year  per iod  from t h e  time of t h e  
expropr i a t ion  t o  d a t e .  

FINDINGS 

On March 21, 1968, M r .  and M r s .  Cuthber t  were p e r s o n a l l y  se rved  n o t i c e  
by the  Department of Highways t h a t  the Department was e x p r o p r i a t i n g  
t h e i r  p rope r ty ,  pu r suan t  t o  S e c t i o n  33  of t h e  B r i t i s h  Columbia Harbours 
Board Act, and S e c t i o n  8  of  t h e  Highway Act. The n o t i c e ,  d a t e d  March 
15, 1968, s t a t e d  t h a t  t h e  land  was acqu i red  f o r  t h e  pu rposes  of t h e  
B r i t i s h  Columbia Harbours  Board Act. T h i s  was t h e  f i r s t  n o t i f i c a t i o n  
received by t h e  C u t h b e r t s  and t h i s  n o t i c e  was r e fused .  The a c t u a l  t r a n s -  
f e r  of t h e  t i t l e  t ook  p l a c e  i n  t h e  week preceeding t h e  n o t i f i c a t i o n ,  
and n o t i c e  of t h e  e x p r o p r i a t i o n  appeared i n  t h e  G a z e t t e  d a t e d  March 12 ,  
1968. On March 25, 1968, n o t i c e  w a s  se rved  on t h e  C u t h b e r t s  by  r e g i s t e r e d  
mail.  

Several o f f e r s  of compensation f o r  t h e  expropr i a t ed  s i t e  w e r e  made t o  
the  Cu thbe r t s ,  t h e  f i r s t  on  March 27, 1968, and subsequen t ly  i n  June,  1970 
and January 1971. A l l  o f f e r s  were r e fused .  

Subsequent t o  t h e  e x p r o p r i a t i o n ,  t h e  Cu thbe t t s  were p e r m i t t e d  t o  l e a s e  
t h e i r  former p r o p e r t y  on a  month-to-month b a s i s .  I n  1970, t h e  Cu thbe r t s  
requested t h a t  t h e i r  r e n t  cha rge  b e  deducted from t h e  amount of t h e  f i n a l  
compensation. T h i s  was r e f u s e d ,  and a s  of December 31 ,  1970,  t h e  Cu thbe r t s  
have been paying  $137.00 p e r  month, pursuant  t o  a  l e a s e  of A p r i l  16 ,  1970. 

In 1971, t h e  C u t h b e r t s  made e f f o r t s  t o  acqu i re  p r o p e r t y  i n  Surrey .  Thei r  
i n t e n t  was t o  move t h e i r  house u s i n g  a  house-moving f i r m ,  b u t  t h i s  
proved i m p o s s i b l e  because  of zoning d i f f i c u l t i e s .  .. 

. . . / 3  
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I n  November, 1973, i t  was announced that a l l  4,000 a c r e s  which w e r e  
expropr ia t ed  by t h e  B r i t i s h  Columbia Harbours Board were hencefor th  
placed i n  the A g r i c u l t u r a l  Land Reserve pursuan t  t o  provis ions  i n  t h e  

' A g r i c u l t u r a l  Land Commission Act, S.B.C., 1973, Chapter  46. On February 
28, 1974, t h e  Min i s t e r  of A g r i c u l t u r e  i n  w r i t i n g  t o  t h e  S i e r r a  Club, 
i n d i c a t e d  that t h e  "4,000 a c r e s  under c o n t r o l  of t h e  B.C. Harbours 
Board w i l l  b e  developed f o r  a g r i c u l t u r a l  u s e ,  r a t h e r  than  reserved f o r  
f u r t h e r  i n d u s t r i a l  development." 

On October 10 ,  1974, t h e  Cuthber ts  f i l e d  a p e t i t i o n  w i t h  t h e  Lieutenant- 
Governor i n  Council  t o  have him recommend that t h e  B r i t i s h  Columbia 
Harbours Board reconvey t h e  p r o p e r t y  t o  t h e  Cu thber t s .  The p e t i t i o n  
was r e f e r r e d  t o  t h e  B r i t i s h  Columbia Harbours Board. 

A le t ter  of October 25, 1974 t o  M r .  Lorimer,  Chairman of t h e  B r i t i s h  
Columbia Harbours Board, from M r .  David King, Execu t ive  Sec re ta ry  t o  
t h e  B r i t i s h  Columbia Harbours Board, s t a t e d  the Board 's  opinion t h a t  i t  
would be  u n f a i r  t o  t r e a t  one i n d i v i d u a l  d i f f e r e n t l y  from o t h e r s .  Fur ther ,  
i t  noted t h a t  i f  t h e  land were r e t u r n e d  t o  t h e  Cu thber t s ,  i t  would be an 
i s o l a t e d  i s l a n d ,  pr iva te ly-held ,  i n  a  l a r g e  t r a c t  of publ ic ly-held  land.  

The p e t i t i o n  was a l s o  r e f e r r e d  t o  the At to rney-Genera l ' s  o f f i c e .  I n  a  
le t ter  dated  October 31, 1974, M r .  Norman Pre lypchan,  S o l i c i t o r  with t h e  
At to rney-Genera l t s  Minis t ry ,  wrote  t o  M r .  King, a s k i n g  f o r  a  r e p o r t  on 
t h e  e x p r o p r i a t i o n  i n  ques t ion  and a s k i n g  s p e c i f i c a l l y  i f  t h e  land was 
expropr ia t ed  f o r  Harbours'purposes o n l y  a t  t h e  t i m e  of t h e  taking.  
Furthermore, M r .  Prelypchan s t a t e d  t h a t  i f  there had been a  change in 
p o l i c y  i n  t h e  use  of t h e  land e x p r o p r i a t e d  whereby t h e  land may be used 
f o r  o t h e r  purposes,  he would l i k e  t o  know. 

M r .  King r e p l i e d  t o  M r .  Prelypchan i n  a le t ter  da ted  November 22, 1974, 
i n d i c a t i n g  the purpose f o r  t h e  e x p r o p r i a t i o n  and enc los ing  an e x t r a c t  
from a  p r e s s  r e l e a s e  regarding t h e  e x p r o p r i a t e d  l and .  

"...While I was not  a s s o c i a t e d  with the B r i t i s h  Columbia 
Harbours Board a t  t h a t  t ime,  i t  h a s  always been my under- 
s t and ing  t h a t  the lands  acqu i red  by e x p r o p r i a t i o n  were t o  
p rov ide  access  t o  and from t h e  p o r t  a r e a ,  t o  accommodate 
t r a n s p o r t a t i o n  and u t i l i t y  f a c i l i t i e s ,  and when i n  Board 
ownership, would no t  b e  s u b j e c t  t o  t h e  urban sprawl which 
normal ly  accompanies t h e  development of major t r a n s p o r t a t i o n  
f a c i l i t i e s .  S ince  i ts i n c e p t i o n ,  i t  h a s  been Board po l i cy  
t o  keep a l l  l ands  s u i t e d  f o r  t h a t  purpose i n  a g r i c u l t u r a l  
product ion  where they w e r e  n o t  r e q u i r e d  f o r  development i n  
a s s o c i a t i o n  w i t h  t h e  P o r t  development." 
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"... To make c l e a r  t h e  Board p o l i c y  on t h e  u s e  of i ts land 
ho ld ings ,  t h e  Chairman of t h e  Board i s s u e d  a p r e s s  r e l e a s e  
and h e l d  a new confe rence  o n  November 27, 1973. A copy of 
t h i s  p r e s s  r e l e a s e  is a t t a c h e d .  You w i l l  n o t e  that t h e  
Chairman states t h a t  t h e  4,000 a c r e s  of farmland owned by t h e  
Board w i l l  c o n t i n u e  t o  b e  p rese rved  f o r  v a r i e d  a g r i c u l t u r a l  
u ses .  You w i l l  n o t e  t h a t  t h e  las t  s e n t e n c e  of t h e  r e l e a s e  
s t a t e s ,  'B.C.H.B. ownership of t h e  fa rmlands  immediately 
a d j a c e n t  t o  t h e  Superpor t  encourages  o r d e r l y  development of 

\ t h i s  p a r t  of t h e  G r e a t e r  Vancouver Region. '  No change i n  
p o l i c y  w a s  i n d i c a t e d .  l1 

On November 28, 1974, two l e t t e r s  were  s e n t  from t h e  At to rney-Genera l l s  
minis t ry :  one t o  M r .  Norm Pea r son ,  S e c r e t a r y  t o  t h e  Environment and Land 

14. Use Committee from M r .  Norman Pre lypchan,  propos ing  t h a t  a s p e c i a l  Cabine t  
Cormnittee d e a l  w i t h  t h e  p e t i t i o n ,  and querying  whether  t h e  Cuthber ts  and 
t h e  B r i t i s h  Columbia Harbours  Board should  b e  hea rd ;  t h e  o t h e r  from t h e  
Deputy At torney-Genera l ,  M r .  David Vicke r s ,  t o  t h e  Honourable J. Lorimer, 
Minis te r  of Municipal  A f f a i r s  and Chairman of t h e  B r i t i s h  Columbia Harbours  

15. Board, e x p l a i n i n g  t h a t  t h e  p e t i t i o n  does  n o t  s e e k  r e l i e f  i n  t h e  c o u r t s  and 
sugges t ing  t h a t  t h e  m a t t e r  is b e s t  heard  by a s p e c i a l  c o m i t t e e  of c a b i n e t .  
The l e t t e r  went on t o  s a y  "... I f  t h e  Board wishes  t o  change i ts p o l i c y  i n  
r e s p e c t  of l a n d s  e x p r o p r i a t e d  f o r  Harbours  Board purposes  t o  p reven t  urban 
sprawl which appea r s  t o  b e  t h e  c a s e  i n  t h e  Cu thbe r t  p rope r ty ,  t h a t  d e c i s i o n  
is one which t h e  Board, i n  i ts  o m  wisdom, should  make i n  t h e  form of a 
recommendation t o  such  a committee." Cmy emphasis) 

On May 30,  1974, M r .  Norman Pre lypchan responded by l e t t e r  t o  a c a l l  from 
16. Deputy P r o v i n c i a l  S e c r e t a r y ,  L.J.  Wallace,  a d v i s i n g  him t h a t  t h e  Provin-  

c i a l  S e c r e t a r y ,  t h e  Honourable E r n i e  H a l l ,  had g iven  i n s t r u c t i o n s  regard-  
i n g  t h e  p e t i t i o n .  M r .  P re lypchan ' s  f e e l i n g  was t h a t  t h e  d e c i s i o n  as  t o  
who should h e a r  t h e  p e t i t i o n  had been made and t h a t  i t  r e s t e d  wi th  t h e  
Environment and Land Use Committee. He a l s o  adv i sed  t h a t  i f  anyone is 
t o  be heard ,  t h e  B r i t f s h . C ~ l u i n b i a  Harbours  Board a s  w e l l  as t h e  Cu thbe r t s  
should b e  heard .  

On June 11, 1974, a l e t t e r  w a s  s e n t  from t h e  P r o v i n c i a l  S e c r e t a r y  t o  the 
Min i s t e r  of Lands, F o r e s t s  and Water Resources,  and Chairman of the 
Environment and Land Use Committee, t h e  Honourable R.A. Wil l iams,  con- 
f i rming t h a t  t h e  m a t t e r  l a y  w i t h  t h e  Environment and Land Use Committee, 

17. and asking  t h a t ,  i f  he  a g r e e s ,  i n s t r u c t i o n s  be  g iven  t o  t h e  Environment 
and Land Use Committee t o  proceed w i t h  t h e  p e t i t i o n .  On June  17 ,  M r .  
Williams r e p l i e d  t h a t  i t  appeared B r i t i s h  Columbia Harbours  Board 

18.  ownership was j u s t i f i e d ,  b u t  t h a t  h e  w a s  no t  f a m i l i a r  w i t h  t h e  l e g a l  
processes .  The P r o v i n c i a l  S e c r e t a r y  wro te  t o  M r .  Wil l iams on J u l y  28, 
1975, endors ing  t h e  Environment and Land Use Committee r o l e ,  and 
i n d i c a t i n g  t h a t  a l though t h e r e  was no requirement  f o r  such  a hea r ing ,  
i n  t h e  i n t e r e s t s  of having t h e  p e t i t i o n  f a i r l y  d e a l t  w i t h ,  t h e  Environment 

19.  and Land Use Committee should h e a r  t h e  m a t t e r .  
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On August 15 ,  1975, M r .  W i l l i a m s ,  a s  Chairman of t h e  Environment and 
Land U s e  C m i t t e e ,  wrote t o  M r .  H a l l  i n d i c a t i n g  as fo l lows:  

"The opinion of t h e  Committee was t h a t  t h e  Cuthber t  
l and  was no longer requ i red  f o r  i n d u s t r i a l  purposes 
and would not  c o n f l i c t  w i t h  t h e  f u t u r e  a g r i c u l t u r a l  use  
of t h e  proper ty .  The Committee, t h e r e f o r e ,  decided that 
t h e  p e t i t i o n  of t h e  Cuthber t s  f o r  r e l e a s e  from expropria- 
t i o n  should be granted and t h a t  t h e  e x p r o p r i a t i o n  pro- 
ceedings  f o r  t h i s  p roper ty  should be ha l t ed . "  

On September 15,  1975, M r .  H a l l  wrote t o  M r .  Lorimer, i n  his capaci ty  
a s  Chairman of B r i t i s h  Columbia Harbours Board, a d v i s i n g  him of the  
dec i s ion  of t h e  Environment and Land Use Committee and adv i s ing  that 

21. t h e  r e p o r t  of t h e  Committee w i l l  probably be d i r e c t e d  t o  Cabinet  f o r  
formal approval  o r  r e j e c t i o n .  M r .  Ha l l  suggested t h a t  M r .  Lorimer may 
wish t o  make h i s  views known. 

A l e t t e r  was s e n t  t o  the  Deputy Prov inc ia l  S e c r e t a r y  from M r .  Norman 
Prelypchan adv i s ing  of procedure i n  the event  Cabinet  adop t s  t h e  Environ- 

22. ment and Land Use Committee recommendations, and i n d i c a t i n g  poss ib le  
problems f o r  t h e  Department of Kighways i n  making c e r t a i n  t h a t  t h e  re tu rn  
of t h e  p r o p e r t y  does not  set a dangerous precedent  i n  t h e  Roberts  Bank 
or o the r  a c q u i s i t i o n s .  

On October 9, 1975, Cabinet m e t  t o  decide  t h e  i s s u e  of whether or  not  
t o  r e t u r n  the proper ty  t o  the Cuthber ts ,  T h e  d e c i s i o n  was that t h e  
proper ty  should not  be re tu rned  and t h e  Environment and Land Use Committee 
recommendation should he turned down, a p p a r e n t l y  based on M r .  Prelypchan's 
memorandum po in t ing  out  l e g a l  complicat ions.  The Cuthber ts  were not  
advised of t h i s  dec i s ion .  A p r o v i n c i a l  e l e c t i o n  took p lace  during the  
i n t e r v a l  of t h e  Cabinet d e c i s i o n  of October 9, 1975 and t h e  next consi- 
d e r a t i o n  of t h e  Cuthbert  p e t i t i o n  by tEe Environment and Land Use 
Committee. 

On March 18,  1976, M r .  Redel,  Ass i s t an t  Deputy M i n i s t e r  of Environmmt 
wrote t o  t h e  Honourable M r .  Jim Nielson, M i n i s t e r  of t h e  Environment wi th  

23. h i s  personal  recommendation t h a t  the  B r i t i s h  Colomhia Harbours Board s h o u l ~  
drop t h e  expropr ia t ion .  H i s  reasons  a r e  a s  fol lows:  

"(a) Th i s  land is no longer required  f o r  i n d u s t r i a l  
development. 

(b) It is doubt fu l  i f  the  Land C o m i s s i o n  of t h e  Environ- 
ment and Land U s e  Comi t t e e  would approve development 
of 4,000 a c r e s  of h igh  value  a g r i c u l t u r a l  land f o r  
i n d u s t r i a l  u s e  even i f  the  British Columbia Harbours 
Board was anxious  t o  develop same." 
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"Cc) The C u t h b e r t  p r o p e r t y  i s  a  s m a l l  surveyed  p a r c e l  
f r o n t i n g  on  a n  e s t a b l i s h e d  road  t h a t  h a s  been  occupied  
as a h o m e s i t e  f o r  m a y  y e a r s  and c o n t i n u e s  t o  b e  used  
f o r  this purpose .  

(d) I b e l i e v e  B r i t i s h  Columbia Harbours  Board cou ld  s imp ly  
e x c l u d e  this p a r c e l  from e x p r o p r i a t i o n  on t h e  g rounds  
t h a t  i t  was n o  l o n g e r  r e q u i r e d  f o r  i n d u s t r i a l  use."  

A meeting was h e l d  on  A p r i l  9 ,  1976 w i t h  t h e  Environment and Land U s e  
C m i t t e e  and t h e  B r i t i s h  Columbia Harbours  Board t o  c o n s i d e r  t h e  p e t i t i o n  
aga in ,  a p p a r e n t l y  a s  a  r e s u l t  of a  d i s c u s s i o n  between C h a r l e s  Johns tone ,  

24. S o l i c i t o r  f o r  t h e  C u t h b e r t q a n d  M r .  Jim Nie l son ,  Chairman o f  t h e  Environ- 
ment and Land U s e  Committee. The r e s u l t  of t h e  meet ing ,  a c c o r d i n g  t o  
M r .  King ' s  n o t e s ,  was that  the e x p r o p r i a t i o n  should  s t a n d .  

I n  a  le t ter  d a t e d  A p r i l  1 5 ,  1976,  M r .  N ie l son  w r o t e  t o  the C u t h b e r t s  t o  
confirm t h e  d e c i s i o n  of b o t h  t h e  Environment and Land U s e  Committee and 

25. Cabinet s t a t i n g  a s  f o l l o w s ;  

"Our r e v i e w  K i t h  t h e  B r i t i s h  Columbia Harbours  Board 
i n d i c a t e d  t h a t  you h a v e  concluded a  s a t i s f a c t o r y  
r e n t a l  agreement  with the Board. T h i s  agreement p romises  
that you may c o n t i n u e  t o  occupy your p r e s e n t  p r o p e r t y  f o r  
as  long  a s  i t  r e m a i n s  i n  A g r i c u l t u r a l  u s e  and i s  n o t  
r e q u i r e d  f o r  o t h e r  p u b l i c  u se .  W e  b e l i e v e  t h i s  t o  b e  
a  d e s i r a b l e  r e s o l u t i o n . "  

The d e c i s i o n  of t h e  Environment  and Land Use Committee was communicated 

26. i n  a  l e t t e r  of A p r i l  21, 1976  from t h e  Act ing  D i r e c t o r  of t h e  Environment 
and Land U s e  Committee t o  t h e  Execut fve  S e c r e t a r y  of t h e  B r i t i s h  Columbia 
Harbours Board,  w l t h  t h e  s u g g e s t i o n  by  t h e  Committee t h a t  maximum p o s s i b l e  
n o t i c e  b e  g iven  t o  t h e  C u t h b e r t s  i n  t h e  event  t h a t  t h e i r  p r o p e r t y  is 
requ i r ed  f o r  p u b l i c  p u r p o s e s .  

On May 5, 1976, M r .  King w r o t e  t o  M r .  Drew, t h e  A s s i s t a n t  Chief  P r o p e r t y  
Negot ia tor ,  Department of  Highways, s t a t i n g  t h e  Environment and Land U s e  
Committee and Cab ine t  p o s i t i o n  on t h e  matter and s t a t i n g  t h a t  h e  had been 

27. 
i n s t r u c t e d  b y  t h e  B r i t i s h  Columbia Harbours  Board on Feb rua ry  27, 1976, t o  
a r r ange  for comple t ion  of  the payment f o r  compensation and,  i f  n e c e s s a r y ,  
t o  u s e  a r b i t r a t i o n  p r o c e d u r e s  t o  accompl i sh  t h i s .  H e  r e q u e s t s  t h e  Depart-  
ment of Highways t o  t a k e  the a p p r o p r i a t e  a c t i o n .  

The A s s i s t a n t  Chief  P r o p e r t y  N e g o t i a t o r  wro te  t o  his Regiona l  N e g o t i a t o r  
28. i n s t r u c t i n g  h i m  t o  r eopen  n e g o t i a t i o n s  w i t h  t h e  C u t h b e r t s  and s u g g e s t i n g  

a lawyer,  i n  t h e  even t  t h e  m a t t e r  goes  t o  a r b i t r a t i o n .  On J u l y  16 ,  1976, 
29. M r .  King a d v i s e d  t h e  B r i t i s h  Columbia Harbours Board t h a t  a  lawyer  had 

been 'appoin ted  t o  r e p r e s e n t  i t  and the Department of Highways i n  e f f e c t i n g  
a  s e t t l e m e n t  t h r o u g h  a r b i t r a t i o n .  
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On October 8, 1976, t h e  s o l i c i t o r  f o r  the Cuthber t s  wrote t o  M r .  Nielson 
a s  Chairman of t h e  Environment and Land U s e  Committee with respec t  t o  
h is  let ter  of A p r i l  15, 1976. M r .  Johns tone  ind ica ted  t h a t  t h e r e  may 
have been some misunderstanding of  the p e t i t i o n ,  a s  t h e  p e t i t i o n  was  
d i r e c t e d  t o  abandoning t h e  e x p r o p r i a t i o n  r a t h e r  than occupancy of t h e  
premises. H e  a l s o  s t a t e d  that he unders tood t h a t t h e  Environment and Land 
U s e  Committee had recommended r e t u r n  of  the p r o p e r t y  t h e  previous f a l l .  

M r .  Nielson responded t o  M r .  Johnstone  i n d i c a t i n g  t h a t  t h e  p e t i t i o n  had 
n o t  been misunderstood and t h a t  the d e c i s i o n  of t h e  Environment and Land 
U s e  Committee (his c a b i n e t  co l l eagues )  was a d e s i r a b l e  one. 

Nego t i a t ions  continsed and the lawyer f o r  the B r i t i s h  Columbia Harbours 
b a r d  and t h e  Department of Highways sugges ted  i n  a l e t t e r  t h a t  i f  t h e  
c u r r e n t  o f f e r  was  not  accep ted ,  the m a t t e r  should proceed t o  a r b i t r a t i o n .  
M r .  D r e w  d iscussed t h i s  le t ter  w i t h  the A s s i s t a n t  Deputy Min i s t e r  of 
Highways who contac ted  his M i n i s t e r .  The M i n i s t e r ,  t h e  Honourable Alex 
Frase r ,  i n s t r u c t e d  t h a t  no f u r t h e r  a c t i o n s  were t o  t ake  p lace  a t  t h e  
p resen t  time. On March 16,  1977, M r .  King wrote t o  t h e  Ass i s t an t  Deputy 
Min i s t e r  of t h e  Department of Highways a s k i n g  t h e  Department of Highways 
t o  reconsider  its p o s i t i o n  i n  o r d e r  t o  r e s o l v e  compensation t o  t h e  
Cuthber ts  a s  quickly  a s  p o s s i b l e .  On March 24, t h e  Min i s t e r  of Highways 
agreed t h a t  t h e  Department proceed with a r b i t r a t i o n  i f  necessary  and 
M r .  Drew was s o  advised.  

I n q u i r i e s  w e r e  made by M r .  Johnstone  a g a i n  i n  February 1977, and on A p r i l  
14, 1977, t h e  P r o v i n c i a l  S e c r e t a r y ,  the Honourable Grace McCarthy, r e i t e r a t e d  
the c o n t e n t s  of t h e  p r i o r  l e t t e r s  from the Honourable J . A .  Nielson, t o  
a l low continued occupancy u n t i l  the p r o p e r t y  be  requi red  f o r  publ ic  use.  

On November 8, 1977, M r .  Johnston resubmi t t ed  t h e  p e t i t i o n  i n  a l e t t e r  t o  
t h e  Premier ,  the Honourable Will iam A. Bennet t .  He ind ica ted  t h a t  t h e  
correspondence from t h e  Environment and Land U s e  Committee and t h e  B r i t i s h  
Columbia Harbours Board d i d n o t  a d d r e s s  t h e  i s s u e  i n  the  p e t i t i o n ,  and asked 
the Premier t o  in te rvene .  

On February 7, 1978, t h e  M i n i s t e r  of Energy, Transport  and Communications 
the Honourable J a c k  Davis, r e p l i e d  that the P r o v i n c i a l  Secre tary '  s l e t t e r  
of A p r i l  14,  1977 c l e a r l y  s t a t e d  the d e c i s i o n  of t h e  government on t h e  
m a t t e r  i n  ques t ion .  M r .  Davis  adv i sed  that t h e  Board was anxious t o  pay 
compensation t o  t h e  Cuthber ts .  

From A p r i l  14 ,  1977 t o  September 26, 1979, m a t t e r s  of t h e  a r b i t r a t i o n  
w e r e  be ing ar ranged,  and on September 26, 1979, a s i n g l e  a r b i t r a t o r  was 
appointed,  pursuant  t o  S e c t i o n  16 of t h e  M i n i s t r y  of Highuays and Pub l i c  
Works Act, t o  decide  on compensation t o  the Cuthberts .  
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On December 10,  1979, M r .  P a r f i t t ,  S o l i c i t o r  f o r  my o f f i c e  appeared a t  
a  hear ing  b e f o r e  t h e  A r b i t r a t o r  and t h e  h e a r i n g s  were f u r t h e r  adjourned 

L u n t i l  February 7 ,  1980 s o  t h a t  t h e  Ombudsman could make h i s  recommenda- 
t ions .  

On February 7, 1980, I d e l i v e r e d  m y  i n i t i a l  f i n d i n g s  t o  t h e  M i n i s t r y  of - 
Highways and t h e  B r i t i s h  Columbia Harbours Board and reques ted  t h a t  t h e  
a r b i t r a t  i o n  proceedings be a d j  ourned s i n e  d i e .  The a r b i t r a t  i o n  was 
adjourned on March 31, 1980 a t  t h e  r e q u e s t  of t h e  S o l i c i t o r  f o r  the  - 
Minis t ry  of Highways. 

The Cuthber t s  were asked by my s t a f f  as t o  whether  o r  not  they have been - 
approached d i r e c t l y  o r  i n d i r e c t l y  b y  the B r i t i s h  Columbia Harbours Board 
o r  the  M i n i s t r y  of Highways rega rd ing  u t i l i z a t i o n  o r  proposed u t i l i z a t i o n  
of t h e i r  former p r o p e r t y  by those  agenc ies .  They s t a t e d  t h a t  they have 
not  been s o  approached i n  t h e  twelve y e a r s  subsequent  t o  t h e  expropr ia t ion .  - 
M r .  B.R. Carpenter ,  Manager, S p e c i a l  P r o j e c t s ,  of t h e  B r i t i s h  Columbia 
Harbours Board was r e c e n t l y  c o n t a c t e d  and asked whether t h e  B r i t i s h  
Columbia Harbours Board had any i n t e n t i o n s  of developing t h e  Cuthbert 
property.  He i n d i c a t e d  t h a t ,  t o  the b e s t  of h i s  knowledge, h e  knew of 
no development planned f o r  t h e  s u b j e c t  p r o p e r t y ,  c e r t a i n l y  wi th in  t h e  
next few y e a r s .  

PROPOSAL 

Property may be  acquired  under S e c t i o n  33 of t h e  B r i t i s h  Columbia Harbours 
Board Act,  1967 "as may b e  necessa ry  f o r  the purposes of t h i s  ac t . "  (my 
emphasis) These purposes a r e  noted i n  S e c t i o n  6 of t h e  Act, which reads :  

"The Board was developed f o r  t h e  purposes of developing 
o r  encouraging t h e  development of harbour f a c i l i t i e s  i n  
t h e  province,  t o  provide  a c c e s s  t o  and from such harbour 
f a c i l i t i e s ,  and t o  a s s i s t  and promote t h e  i n d u s t r i a l  
development, s u b j e c t  t o  S e c t i o n s  4 and 7 of t h e  Railway 
Act ,  t o  c o n s t r u c t ,  own and o p e r a t e  a  ra i lway and t o  a c t  - 
a s  a c a r r i e r  of passengers  and f r e i g h t . "  

The Cuthbert  p roper ty  was acqu i red ,  o s t e n s i b l y  f o r  these  purposes,  
through t h e  M i n i s t r y  of Highways, i n  1968. There h a s  no t  been,  i n  t h e  
twelve y e a r s  t h a t  fol lowed,  any development of t h e  Cuthbert  proper ty  
i n  l i n e  w i t h  t h e  purposes of t h e  Act.  Rather ,  t h e  land was placed i n  
t h e  A g r i c u l t u r a l  Land Reserve i n  1973. 

+ 

Furthermore, on a number of occas ions ,  e i t h e r  a  Cabinet Committee o r  a  
government o f f i c i a l  h a s  favourably  cons ide red  t h e  r e t u r n  of t h e  property 
t o  t h e  Cuthber ts .  

b 
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S e c t i o n  33 speaks  of the p r o p e r t y  b e i n g  "necessary" f o r  t h e  purposes  
of t h e  Act.  T h i s  wording,  i n  c o n j u n c t i o n  w3th t h e  d r a s t i c  n a t u r e  of 
e x p r o p r i a t i o n ,  d e n o t e s  some immedia te  need b y  t h e  e x p r o p r i a t i n g  
a u t h o r i t y  i n  p u r s u i t  of t h e  p u r p o s e s  o u t l i n e d .  A  l a p s e  of twelve  
y e a r s ,  w-here still t h e r e  a r e  n o  s p e c i f i c  p l a n s  f o r  development,  is  a n  
unreasonable  l e n g t h  of  t ime ,  a n d  r e f l e c t s  that t h e  p r o p e r t y  w a s  and is 
n o t  "necessary" f o r  t h e  p u r p o s e s  of the B r i t i s h  Columbia Harbours Board 
Act. - 

As t h e  B r i t i s h  Columbia H a r b o u r s  Board has n e i t h e r  

(a) u t i l i z e d  t h e  e x p r o p r i a t e d  p r o p e r t y  former ly  owned by 
t h e  C u t h b e r t s ,  n o r ,  

(b) compensated t h e  C u t h b e r t s  f o r  t h a t  p r o p e r t y ,  (The C u t h b e r t s  
are unique from the o t h e r  former  owners of e x p r o p r i a t e d  
p r o p e r t y  i n  t h e  R o b e r t s  Bank a r e a  i n  t h i s  r ega rd . )  and,  

(c) a s  t h e r e  a p p e a r s  t o  b e  no f u t u r e  development planned 
w i t h i n  t h e  f o r e s e e a b l e  f u t u r e ,  

I propose that t i t l e  t o  t h e  p r o p e r t y  b e  r e t u r n e d  t o  t h e  Cu thbe r t s .  

A s  I have p r e v i o u s l y  i n d i c a t e d ,  t h e r e  are many i s s u e s  concern ing  tk 
e x p r o p r i a t i o n  t h a t  have  a r i s e n  i n  my i n v e s t i g a t i o n  of t h e  Cuthber t  c a s e  
which I could comment on, b u t  i n  the hope of a  speedy r e s o l u t i o n  t o  t h e  
compla in t ,  I make t h i s  p r o p o s a l .  

I look forward t o  your  r e s p o n s e  t o  b o t h m y  f i n d i n g s  of f a c t s  and p r o p o s a l  
w i t h i n  the nex t  t h r e e  weeks. I f  you shou ld  r e q u i r e  more t i m e ,  p l e a s e  
c o n t a c t  M r .  P a r f i t t  a t  my o f f i c e  a t  387-5855. 

Yours v e r y  t r u l y ,  - ,,-3 

K a r l  A.  Friedrnann, 

enc l .  



h 

MEMORANDUM 
..r, 

II 

Re: R and M C u t h b e r t  
2830 R i v e r  Road West, D e l t a ,  - B.C .  

TO M r .  K .  A. Friedmann 
Ombudsman 

O f f i c e  o f  t h e  Ombudsman 

F u r t h e r  t o  your  memo r e g a r d i n g  a r b i t r a t i o n  p r o c e e d i n g s  d e a l i n g  
w i t h  t h e  e x p r o p r i a t i o n  o f  t h e  above-noted p r o p e r t y ,  I have  
i n s t r u c t e d  t h e  M i n i s t r y  o f  T r a n s p o r t a t i o n  and Highways t o  pos tpone  
t h e s e  h e a r i n g s  u n t i l  f u r t h e r  n o t i c e .  

MINISTER OF ECONOMIC DEVELOPMENT 
PROVINCE OF BRITISH COLUMBIA - 

This  adjournment  o f  t h e  h e a r i n g s  is t o  a l l o w  t h e  Government t o  
r ev iew t h e  Eindings  and reco~nmendat ions  oE your  o f f i c e  i n t o  t h i s  
c a s e .  

I look forward t o  r e c e i v i n g  t h e  d e t a i l e d  chronology o f  e v e n t s  
p r i o r  t o  and a f t e r  e x p r o p r i a t i o n  of  t h e  C u t h b e r t  p r o p e r t y  t o  
p r e s e n t  d a t e ,  a l o n g  w i t h  a docu f i l e  and t h e  Ombudsman's 
more s p e c i f i c  recommendations. 



Province of Ministry of 20 Blanshard Street 
- L/ Transportation, ~ { c t o r i a  British Columbia British Columbia 

Communications V8W 3E6 
OFFICE OF THE and Highways Phone' 387-3280 
DEPUTY MINISTER 

HIGHWAYS 

YOUR FILE: .................. .............. 

" -. .. - *. 
M r .  K a r l  A. Friedmann 
Ombudsman 
O f f i c e  of t h e  Ombudsman 
8 Bas t ion  Square 
V i c t o r i a ,  B.C. 
V8W 1H9 

Dear S i r :  

Re :  Robert Major Cuthbert  
and Maureen Gwen Cuthbert  
2830 River  Road, Delta, B.C. 

Kindly excuse t h e  de lay  i n  response t o  your letter of February 7 ,  
1980. I have been indisposed r e c e n t l y  b u t  I d id  wish t o  t ake  
p a r t  pe r sona l ly  i n  w r i t i n g  as I am aware of t h e  Cuthbert  case.  

I enc lose  a r e p o r t  from M r .  D r e w ,  our  D i rec to r  of Proper ty  
Serv ices  t o  myself. M r .  D r e w  is  q u i t e  s p e c i f i c  and I b e l i e v e  
d i r e c t  i n  h i s  s ta tements .  I would l i k e  t o  unde r l ine  t h e  f a c t  
t h a t  i n  our  dea l ings  f o r  t hese  p r o p e r t i e s  we  have had, in te rposed  
between us ,  t h e  Minis t ry ,  and t h e  a f f e c t e d  p a r t y ,  t h e  B.C. Harbors 
Board. 

Normally w e  have no t  such complicat ion and t h e  Min i s t e r  e x e r c i s e s  
o r  does no t  e x e r c i s e  h i s  p re roga t ive  t o  go t o  a r b i t r a t i o n  a t  wholly 
h i s  own d i s c r e t i o n ,  and a t  h i s  own t iming f o r  such ac t ion .  We d id  
n o t  have t h i s  d i s c r e t i o n  l e f t  t o  u s  wholly i n  t h i s  ac t ion .  

We i n  t h i s  Minis t ry  are proud of our  record of proper  d i s c r e t i o n  
through t h e  yea r s  i n  n o t  abusing t h e s e  p re roga t ives  and w e  a r e  
w e l l  s a t i s f i e d  t h a t  both i n  t iming,  i n  p repa ra t ion ,  and i n  
cons ide ra t ion  given t o  t h e  r i g h t s  and p r i v i l e g e s  of o t h e r s ,  w e  
have reduced g r e a t l y  t h e  need and e x e r c i s e  of expropr ia t ion .  We 
b e l i e v e  w e  have conducted ourse lves  i n  a r b i t r a t i o n  wi th  an  outs tanding  
success  record i n d i c a t i n g  i n  t h e  very  g r e a t  ma jo r i t y  of such a c t i o n s  
t h a t  t h e  procedure w a s  i n  f a c t  n o t  necessary .  
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Therefore I am a f r a i d  I cannot ag ree  wi th  you, wi th  a l l  due r e s p e c t ,  
i n  your opinion t h a t  d r a s t i c  expropr i a t ion  l e g i s l a t i o n  i s  necessary 
i n  B r i t i s h  Columbia. Some changes may be necessary but  t h e  ex- 
p r o p r i a t i o n  l e g i s l a t i o n  as c u r r e n t l y  proposed a s  an  extens ion  of 
t h e  Law Reform Commission r e p o r t ,  and i n  excess of i t ,  we be l i eve  
t o  be  n e i t h e r  necessary nor  advisable .  

Unfortunately i t  may be  t h a t  o t h e r  pub l i c  bodies  than t h i s  Ministry 
ope ra t e  otherwise than us i n  expropr i a t ion  moves. More p a r t i c u l a r l y  
o the r  bodies  may e x e r c i s e  expropr i a t ion  much l e s s  r e l u c t a n t l y  and 
f o r  much less demonstrated need than we i n  t h i s  Minis t ry  do; whether 
o r  n o t  such assessment a p p l i e s  t o  B.C. Harbors Board I leave  t o  you 
t o  judge. 

A s  M r .  D r e w  says  - "the main i s s u e  wi th  t h e  Cuthberts  is  t h e  
expropr i a t ion  .... i t  is not  a ma t t e r  of money", and "whether t h e  
property should be re turned  t o  t h e  Cuthberts  i s  n o t  a dec i s ion  
which rests with our  Ministry". 

I n  o the r  words, we  were only t h e  c a r r i e r s  of t h e  expropr ia t ion  
f l a g ,  we  were no t  t h e  ones who r a i s e d  i t ,  and we should no t  be  t h e  
ones t o  say i t  should be hauled down, t h a t  r e s t s  wi th  t h e  B.C. Harbors 
Board. 

A t  t ach .  

RGH/ek 

Yours very t r u l y ,  

Deputy Minis te r  



- , ?  Province of Lu Ministry of Industry Parliament Buildings 

b . t  ,?a. '" . British Columbia Victoria a d .  -.S!X!!! ... -.. . -* - _". .-,.. -__t RrR British Columbia ! ~~&tm,b$i J qeYqTopFqT; - 1 ,,,, , x, - gcr, ;; ..,- i . " , ~  ; ! !A [a]! - M OFFICE OF THE MINISTER j !.I ~j -. . 

j :;;-I!:',{ ; ; . i t  
% , .., ,:.it ,',A ?; 

;, >; - .', , ' i October  6 ,  - 1980 
?. . : t ; I ; '  

\ .  ~ . - . _^._._ -,... _ 
The O f f i c e  o f  t h e  Ombudsman 
8  Bas t i on  Square  
V i c t o r i a ,  B r i t i s h  Columbia 
V8W 1H9 

Dear S i r :  

R e :  Rober t  Major Cu thbe r t  and 
Maureen Gwen C u t h b e r t ,  
2830 River  Road W e s t ,  
D e l t a ,  B r i t i s h  Columbia. 

Th i s  i s  i n  r e p l y  t o  your  l e t t e r  d a t e d  August 27, which 
c o n s t i t u t e d  your  r e p o r t  p u r s u a n t  t o  S e c t i o n  16 of t h e  
Ombudsman A c t .  

F i r s t  o f  a l l ,  l e t  m e  s ay  t h a t  a s  f a r  a s  t h e  B r i t i s h  Columbia 
Harbours Board i s  concerned t h e r e  i s  no s u b s t a n t i a l  d i s p u t e  
w i t h  t h e  f a c t s  a s  o u t l i n e d  i n  your  r e p o r t  e x c e p t  f o r  one 
m a t t e r .  I would r e s p e c t f u l l y  p o i n t  o u t  t h a t  t h e  f a c t  a s  
n o t e d  on page 9 o f  your  r e p o r t ,  t o  t h e  e f f e c t  t h a t  t h e  
C u t h b e r t s  have n o t  been compensated t o -da t e  f o r  t h e  p r o p e r t y  
a c q u i r e d ,  c anno t  be l a i d  a t  t h e  f o o t  o f  t h e  B r i t i s h  Columbia 
Harbours Board. Over t h e  i n t e r v e n i n g  p e r i o d ,  t h e  Board h a s  
made r e p e a t e d  e f f o r t s  t o  conclude t h e  m a t t e r  o f  compensat ion,  
e i t h e r  by way o f  n e g o t i a t i o n  o r  by a r b i t r a t i o n  w i t h  t h e  
C u t h b e r t s ,  b u t  t o  no  a v a i l .  

The Board ' s  l e g a l  a d v i s o r s  have reviewed t h i s  m a t t e r  i n  i t s  
e n t i r e t y  and s imply  p u t ,  have adv i s ed  t h a t  a s  a  m a t t e r  o f  law, 
t h e  a c q u i s i t i o n  o f  t h e  p r o p e r t y  i n  q u e s t i o n  by t h e  Board was 
and i s  v a l i d  and t h a t  subsequen t  e v e n t s  s i n c e  t h a t  d a t e  have 
no e f f e c t  on t h e  l e g a l  v a l i d i t y  o f  t h e  i n i t i a l  e x p r o p r i a t i o n .  
I n  p a r t i c u l a r ,  t h e  view o f  t h e  Boa rd ' s  l e g a l  a d v i s o r s  i s  t h a t  
t h e  p r o p o s i t i o n  p u t  forward on page 9  o f  your  r e p o r t  t o  t h e  
e f f e c t  t h a t  t h e  u se  o f  t h e  word "nece s sa ry"  i n  S e c t i o n  33 
of  t h e  Harbours Board A c t ,  d eno t e s  some s o r t  o f  immediate 
need by t h e  e x p r o p r i a t i n g  a u t h o r i t y ,  i s  n o t  suppo r t ed  i n  law. 
The Cour t s  have h e l d  t h a t  i s  s u f f i c i e n t  t h a t  an e x p r o p r i a t i n g  
a u t h o r i t y  h o l d s  a  bona f i d e  b e l i e f  t h a t  t h e  e x p r o p r i a t e d  
l a n d  cou ld  be used f o r  t h e  s p e c i f i c a l l y  enumerated purposes  
o r  f o r  purposes  a n c i l l a r y  t h e r e t o .  Such h o n e s t  b e l i e f  was 
h e l d  by t h e  B r i t i s h  Columbia Harbours Board a t  t h e  t i m e  o f  
t h e  a c q u i s i t i o n .  



In  t h e  c i rcumstances ,  it i s  t h e  cons idered  op in ion  of t h e  
B r i t i s h  Columbia Harbours Board t h a t  t h e  m a t t e r  should now 
proceed by way of  compensation, through t h e  re-opening of  
a r b i t r a t i o n  hea r ings .  

on P h i l l i p s  
i n i s t e r  and Chairman, 

B r i t i s h  Columbia Harbours Board. 
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DEPUTY MINISTER Phone 387-3280 

M r .  Karl  A. Friedmann, 
Ombudsman, 
8 Bastion Square, 
Vic tor ia ,  B. C. 
vaw 1 ~ 9  

Attention:  M r .  Brent P a r f i t t  

....... .................... YOUR FILE: .. 

September 12th ,  1980. 

Dear S i r s :  

R e :  Robert Major & Maureen Gwen Cuthbert,  
2830 River Road West, Bel ta ,  B. C .  

I make reference  t o  your l e t t e r  of August 27th, 1980 t o  the  
Honourable D. M. P h i l l i p s ,  Chairman, B r i t i s h  Columbia Harbours Board, and 
t o  M r .  R.  G. Harvey, Deputy Minister ,  Ministry of Transportat ion & High- 
ways, i n  which you propose t h a t  t i t l e  t o  c e r t a i n  property i n  t h e  Roberts 
Bank a rea  be returned t o  t h e  Cuthberts.  

I understand t h a t  the  B r i t i s h  Columbia Harbours Board w i l l  
respond d i r e c t l y  t o  t h i s  proposal,  however, we have a l s o  reviewed the  f i l e  
and would make one observation.  It i s  n o t  wi th in  our au thor i ty  t o  de ter -  
mine whether o r  no t  t h e  Cuthbert land is  required,  however, t o  abandon our 
claim t o  t h i s  pa rce l  a t  t h i s  time could i n i t i a t e  s i m i l a r  demands from o the r  
former owners. While w e  may n o t  be l e g a l l y  bound t o  consider  such f u r t h e r  
demands, we would have d i f f i c u l t y  i n  r e t a i n i n g  the  land i f  we accede t o  
your proposal.  

A s  a mat ter  of i n t e r e s t ,  t h i s  t o t a l  land assembly on behalf 
of t h e  B r i t i s h  Columbia Harbours Board exceeded $5,000,000.00. 

Yours very t r u l y ,  . 

A. E. Rho*, 
A s s t .  a gut^ Minister .  



r\ 
Province of Office of the 
British Columbia Ombudsman 

la 
~eglslallve Assembly 
8 Bast~on Square 
Vlctor~a 
Br~t~sh Columb~a 
V8W 1 H9 
Telephone. (604) 387-5855 - 
Zenllh 2221 

The bnourable D. M. P h i l l i p s  
Chairman 
B r i t i s h  Columbia b rbours  Board 
1400 - 1177 West k s t i n g s  Street 
Vancouver, B r i t i s h  Columbia 
V6E 2K3 

Dear Mr .  P h i l l i p s :  

Re: Robert Major Cuthbert & 
Maureen Gwen Cuthbert 
2830 River Road West 
Delta, B r i t i s h  Columbia 

Thank you f o r  your l e t t e r  of October 6, 1980. 

I have now decided tha t  the Cuthberts' complaint, concerning the 
parcel  of land which was expropriated from them i n  1968, i s  
substantiated. I am now wr i t i ng  pursuant t o  Section 22 of the 
Ombudsman Act. 

As a r e s u l t  o f  my invest igat ion i n t o  t h i s  complaint, i t  i s  my b e l i e f  
that  the re fusa l  o f  the Board t o  re turn  the property t o  the 
Cuthberts i s  unjust. While i t  may we l l  be that,  a t  the time of the 
expropriation i n  1968, the Board held a bonafide b e l i e f  tha t  the 
land was necessary f o r  the purposes o f  the Board, the subsequent 
twelve years have provided ample evidence tha t  such b e l i e f  was not 
well-founded. For the Board t o  continue t o  hold the land f o r  
purposes other than those provided i n  the b r b o u r  b a r d  Act i s ,  i n  
my view, without j us t i f i ca t i on .  Given my b e l i e f  as stated above, 
and the f a c t  t ha t  the property i n  question i s  a one-half acre 
res iden t ia l  l o t  f o r  which the Cuthberts have never accepted 
compensation, I recommend tha t  t i t l e  t o  the property be immediately 
returned t o  the Cuthberts. Pursuant t o  sect ion 23(1) o f  the 
Ombudsman Act, would you k ind ly  advise me by January 23, 1980, o f  
the steps tha t  have been or  are proposed t o  be taken t o  give ef fect  

+ 
t o  t h i s  recommendation. I f  no steps have been taken or  are proposed . 
t o  be taken would you inform me, by the same date, o f  the reasons 
f o r  not fol lowing my recommendation. 

+ 

Thank you f o r  your assistance i n  t h i s  matter. 

Yours sincerely, - 

/ Ombudsman - 



Province of Ministry of Industry ~ ~ y E ; e n t  Buildings - w 
British Columbia and Small 

Business Development Brit~sh Columbia 
V8V 1 X4 

OFFICE OF THE MINISTER 

January 2 2 ,  1981 - 

M r .  Kar l  A. Friedmann 
Ombudsman 
Province of B r i t i s h  Columbia 
8 Bas t ion  Square 
V i c t o r i a ,  B r i t i s h  Columbia 
V8W 1H9 

Dear M r .  Friedmann: 

This  i s  t o  confirm r e c e i p t  of your l e t te r  d a t e d  December 
2 4 ,  1980, pursuant  t o  S e c t i o n  2 2  of  t h e  Ombudsman Act 
concerning t h e  Cuthber t  e x p r o p r i a t i o n .  Thank you f o r  
ex tending  t h e  d a t e  upon which you r e q u i r e d  a  r e p l y  t o  
January  27. 

The B r i t i s h  Columbia Harbours Board has  examined very 
c a r e f u l l y  your conc lus ions  and recommendations. 

However, I must r e i t e r a t e  t h a t  a f t e r  aga in  c l o s e l y  
c o n s i d e r i n g  t h i s  m a t t e r ,  it i s  t h e  p o s i t i o n  of t h e  B r i t i s h  
Columbia Harbours Board t h a t  t h e  exp rop r i a t ed  p rope r ty  i n  
q u e s t i o n  should n o t  be r e t u r n e d  t o  t h e  Cu thbe r t s ,  b u t ,  t h a t  
t h e  m a t t e r  should now proceed,  aga in  by way of compensation, 
through t h e  re-opening of  t h e  a r b i t r a t i o n  hea r ings .  

The B r i t i s h  Columbia Harbours Board has  decided t o  main ta in  
t h i s  e a r l i e r  s t a t e d  p o s i t i o n  f o r  b a s i c a l l y  two r easons .  

F i r s t l y ,  and t o  r e i t e r a t e  t h e  p o s i t i o n  a s  o u t l i n e d  i n  my 
l e t t e r  t o  you d a t e d  October 6 ,  1980, it i s  t h e  view of 
t h e  B r i t i s h  Columbia Harbours Board, t h a t  a s  a  m a t t e r  of  
law, t h e  a c q u i s i t i o n  of t h e  p r o p e r t y  i n  q u e s t i o n  by t h e  
Board was and i s  v a l i d  and t h a t  any subsequent  e v e n t s  
s i n c e  t h e  a c q u i s i t i o n  have no a f f e c t  upon t h e  l e g a l  
v a l i d i t y  o f  t h e  i n i t i a l  e x p r o p r i a t i o n .  A s  long a s  an  
e x p r o p r i a t i n g  a u t h o r i t y  ho lds  a  bona f i d e  b e l i e f  t h a t  
t h e  exp rop r i a t ed  l and  could be used f o r  t h e  s p e c i f i c a l l y  
enumerated purposes  o r  f o r  purposes  a n c i l l a r y  t h e r e t o ,  
t hen  subsequent  e v e n t s  cannot  d e s t r o y  t h a t  bona f i d e  
b e l i e f .  You have,  i n  f a c t ,  i n d i c a t e d  t h a t  you would concur 
w i th  t h i s  f i n d i n g  of  f a c t  t h a t  a t  t h e  t i m e  of  t h e  e x p r o p r i a t i o n  
t h e  B r i t i s h  Columbia Harbours Board a c t e d  bona f i d e ,  and it 
would t h e r e f o r e  appear  t h a t  a  c o u r t  of  law would n o t  o r d e r  
r e t u r n  of  t h e  p rope r ty  from t h e  B r i t i s h  Columbia Harbours 
Board t o  M r .  & M r s .  Cu thber t .  I f  t h e  Board i s  wrong i n  
i t s  view o f  t h e  law, then  t h a t  would be a  m a t t e r  f o r  t h e  
c o u r t s  t o  dec ide .  



Secondly, a s  M r .  & M r s .  Cu thber t ,  a lone  among t h e  many 
former owners o f  p r o p e r t y  involved w i t h  t h e  i n i t i a l  
e x p r o p r i a t i o n  c a r r i e d  o u t  on behalf  of  t h e  B r i t i s h  
Columbia Harbours Board, have r e f u s e d  a l l  o f f e r s  of  
compensation, it would be, a s  a  m a t t e r  of p o l i c y ,  
u n f a i r  t o  t r e a t  them, a s  i n d i v i d u a l  ho lde r s ,  i n  a  manner 
d i f f e r e n t  from a l l  t h e  o t h e r s .  To t r a n s f e r  t i t l e  t o  t h e  
Cu thbe r t s  a t  t h i s  s t a g e  would con fe r  a  s u b s t a n t i a l  b e n e f i t  
on them t o  which they  a r e  no more e n t i t l e d ,  i n  p r i n c i p l e ,  
than  any of t h e  o t h e r  former owners. 

Therefore ,  t h e  B r i t i s h  Columbia Harbours Board cannot  
accede t o  your r e q u e s t ,  t h a t  t i t l e  t o  t h e  p rope r ty  i n  
q u e s t i o n  be r e tu rned  t o  M r .  & Mrs. Cuthber t .  

hairman 
r i t i s h  Columbia Harbours Board 



Province of 
British Columbia 
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we OFFICE OF THE MINISTER 

Ministry of Industry Parliament Buildings 
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June 29, 1981 

D r .  Kar l  A. Friedmann 
Ombudsman 
8  Bas t ion  Square 
V i c t o r i a ,  B r i t i s h  Columbia 
V8W 1 H 9  

Dear D r .  Friedmann: 

Th i s  l e t te r  i s  i n  response  t o  your r e p o r t  t o  t h e  L ieu tenan t  
Governor i n  Counci l ,  pu r suan t  t o  Sec t ion  2 4  (1) o f  t h e  
Ombudsman Act ,  - conc&rning t h e  e x p r o p r i a t i o n  on behalf  o f  t h e  
B r i t i s h  Columbia Harbours Board of p r o p e r t y  s i t u a t e d  a t  
2830 River  Road West, Del ta ,  ~ r i t i s h  ~ o l u m b i a ,  which p r i o r  
t o  t h e  e x p r o p r i a t i o n  was r e g i s t e r e d  under t h e  name o f  
Robert  Major Cuthber t  and Maureen Gwen Cuthber t .  

The review of your r e p o r t  by t h e  L ieu tenan t  Governor i n  
Counci l  c o n s i s t e d  o f  a  f u l l  examination of  t h e  r e p o r t ,  
i t s  f i n d i n g s ,  and f u l l  c o n s i d e r a t i o n  was given t o  your con- 
c l u s i o n s  and recommendations. 

I t  h a s  been determined by t h e  L ieu tenan t  Governor i n  Council  
t h a t  t h e  p r o p e r t y  i n  q u e s t i o n  should n o t  be re-conveyed t o  
M r .  and Mrs. Cuthber t ,  and t h a t  t h e  a r b i t r a t i o n  h e a r i n g s  t o  
determine compensation, which were adjourned i n  o r d e r  

i n s t i t u t e d  a s  soon a s  p o s s i b l e .  
Fha you could conduct  an  i n v e s t i g a t i o n  i n  t h i s  m a t t e r ,  be re- 

However, t h e  L ieu tenan t  Governor i n  Council  h a s  decided t h a t  
p rov i s ion  should be made f o r  t h e  use  o f  t h e  p rope r ty  by t h e  
Cuthber t s  f o r  a  term more s a t i s f a c t o r y  than  t h e  c u r r e n t  month 
t o  month l e a s e .  

I n  c l o s i n g ,  I would l i k e  t o  you f o r  your r e p o r t .  

l i p s  



, 72 Province of Off~ce of the 
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Leg~slalwe Assembly - 50 - 
8 Rr~stlon Square - 
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June  3 0 ,  1g81 

The Honourable  D. M. P h i l l i p s  
M i n i s t e r  of  I n d u s t r y  and Smal l  B u s i n e s s  Development 
P a r l i a m e n t  E u i l d i n g s  
V i c t o r i a ,  k. C .  

Dear Mr. P h i l l i p s :  

Thank you f o r  y o u r  l e t t e r  of  J u n e  29,  1981,  c o n c e r n i n g  t h e  d e c i s i o n  
of t h e  L i e u t e n a n t  Governor i n  C o u n c i l  w i t h  r e s p e c t  t o  my r e p o r t  on 
t h e  c o m p l a i n t  I had r e c e i v e d  f rom Rober t  and Maureen C u t h b e r t .  I 
a p p r e c i a t e  t h e  s e r i o u s  c o n s i d e r a t i o n  of t h i s  r e p o r t  by t h e  
L i e u t e n a n t  Govetnor  i n  C o u n c i l ,  a l t h o u g h  I am d i s a p p o i n t e d  t h a t  my 
recommendation was n o t  a c c e p t e d .  

I was p l e a s e d  t o  be a d v i s e d  t h a t  t h e  L i e u t e n a n t  Governor  i n  C o u n c i l  
h a s  d e c i d e d  t h a t  p r o v i s i o n  shou ld  be  made f o r  t h e  u s e  of t h e  
p r o p e r t y  by t h e  C u t h b e r t s  f o r  a  t e rm more s a t i s f a c t o r y  t h a n  t h e  
c u r r e n t  month-to-month l e a s e .  

I t  remains  my b e l i e f  t h a t  t h e  Harbours  Board h a s  a c t e d  u n j u s t l y  by 
r e f u s i n g  t o  reconvey t h i s  p r o p e r t y ,  which was e x p r o p r i a t e d  from t h e  
C u t h b e r t s  i n  1968,  back  t o  t h e  C u t h b e r t s .  I i n t e n d  t h e r e f o r e  t o  
submit  a  r e p o r t  on  t h i s  m a t t e r  t o  t h e  L e g i s l a t i v e  Assembly, p u r s u a n t  
t o  s e c t i o n  30 ( 2 )  of  t h e  Ombudsman A c t ,  i n  t h e  v e r y  n e a r  f u t u r e .  

I n  c l o s i n g ,  may I e x p r e s s  my a p p r e c i a t i o n  f o r  t h e  h i g h  d e g r e e  of 
c o o p e r a t i o n  r e c e i v e d  f rom you and your  s t a f f  a t  t h e  Harbours  Board 
d u r i n g  my i n v e s t i g a t i o n  of t h i s  c o m p l a i n t .  While we remain i n  
d i s a g r e e r e n t  on t h e  i n p l e n e n t a t i o n  of n y  recciznendat ion,  I b e l i e v e  
we have had a  f u l l  d i s c u s s i o n  of t h e  m e r i t s  of t h e  C u t h b e r t ' s  
cou ip la in t ,  and a  f u l l  c o n s i d e r a t i o n  of  my r e p o r t  by t h e  Government. 
I r e g r e t  t h a t  we were  u n a b l e  t o  a c h i e v e  a g r e e a e n t  o n  r e s o l v i n g  t h i s  
l o n g - s t a n d i n g  g r i e v a n c e .  



Whi le  I r e s p e c t  y o u r  and  t h e  L i e u t e n a n t  Gove rno r  i n  C o u n c i l ' s  r i g h t  
t o  come t o  a  d i f f e r e n t  c o n c l u s i o n ,  I b e l i e v e  I must  c o n t i n u e  t o  
p r e s s  t h i s  m a t t e r  f o r w a r d  b e c a u s e  o f  my b e l i e f  t h a t  a n  i n j u s t i c e  h a s  
o c c u r r e d .  I t r u s t  you  w i l l  a p p r e c i a t e  t h a t  u n d e r  t h e  c i r c u m s t a n c e s  
I mus t  r e f e r  t h i s  m a t t e r  t o  t h e  L e g i s l a t i v e  Assembly f o r  t h e i r  
r e v i e w .  I would t h e r e f o r e  a s k  you ,  f i n a l l y ,  t o  c o n s i d e r  p o s t p o n i n g  
a r b i t r a t i o n  o n  t h e  m a t t e r  o f  c o m p e n s a t i o n  t o  b e  p a i d  t h e  C u t h b e r t s  
u n t i l  t h e  L e g i s l a t i v e  Assembly h a s  r e v i e w e d  my r e p o r t .  . 

Yours  s i n c e r e l y ,  

/ K a r l  A. Fr iedmann 
Ombudsman 




