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OVERVIEW December, 1988 

The dramat ic  i n c r e a s e  i n  aquacu l tu re  a c t i v i t y  alonq the  B . C .  c o a s t  
i n  t h e  p a s t  few y e a r s  has brought w i t h  i t  t h e  promise of q r e a t e r  
economic growth and s t a b i l i t y  f o r  many c o a s t a l  communities: i t  has 
a l s o  under l ined  t h e  p o t e n t i a l  f o r  c o n f l i c t  among t h e  many l e q i t i m a t e  
and sometimes competinq u s e r s  of c o a s t a l  resources .  T h i s  has 
r e s u l t e d  i n  a  number of compla in t s  t o  t h e  Ombudsman's o f f i c e  
r ep re sen t ing  a  v a r i e t y  of p e r s o n a l ,  p u b l i c  and commercial i n t e r e s t s ,  
and focus ing  on concerns  such a s  resource  use p lann ing ,  t h e  t enu re  
g r a n t i n g  p r o c e s s ,  environmental  s a f e t y  and c o n f l i c t  r e s o l u t i o n .  
These concerns  have caused t h e  Ombudsman's o f f i c e  t o  p repare  t h i s  
systems s t u d y  of t h e  r e g u l a t i o n  of aquacu l tu re  i n  B.C. T h i s  r epo r t  
d e a l s  w i t h  p r i n c i p l e s  of a d m i n i s t r a t i v e  f a i r n e s s  and not w i t h  t h e  
t e c h n i c a l  o r  p o l i t i c a l  a s p e c t s  of a q u a c u l t u r e ,  which a r e  beyond t h e  
mandate of t h i s  o f f i c e .  

Three l e v e l s  of government a r e  i n t e r e s t e d  i n  t h i s  development: 
l o c a l  government i s  concerned w i t h  zoning and p lann inq ,  t h e  Federal  
government w i t h  nav igab le  wate rs  and f i s h  spawninq qrounds,  and t h e  
P r o v i n c i a l  government v a r i o u s l y  w i t h  waste management, economic 
development, and land and resource  a l l o c a t i o n .  P r i v a t e  i n t e r e s t s  
i nc lude  t h o s e  of c o a s t a l  p rope r ty  owners, aquacu l tu r e  e n t r e p r e n u e r s ,  
s p o r t  f i shermen and r e c r e a t i o n a l  b o a t e r s ,  t h e  t o u r i s t  i n d u s t r y ,  
c o a s t a l  f o r e s t  company o p e r a t i o n s ,  and commercial f i s h i n q  companies 
and t h e i r  un ions .  

The a d m i n i s t r a t i v e  p r a c t i c e s  and consensua l  i n i t i a t i v e s  d i scussed  i n  
t h i s  r e p o r t  a r e  in tended  t o  a s s i s t  r esource  manaqement whi le  
avoidinq c o n f l i c t  and l i t i q a t i o n .  Aquaculture is  b u t  one use of 
c o a s t a l  r e sou rces  and t h e  r ap id  growth of t h e  i n d u s t r y  has provided 
t h e  c o n t e x t  f o r  a  ca se  s tudy  of more g e n e r a l  resource  management 
p r i n c i p l e s .  Environmental qua ' l i ty  i s  a s  important  t o  e n t  r ep reneu r s  
i n v e s t i n g  i n  a  v u l n e r a b l e  s t o c k  a s  t o  c o n s e r v a t i o n i s t s  concerned 
w i t h  a  v u l n e r a b l e  w i l d e r n e s s :  broad and meaninqful p a r t i c i p a t i o n  i n  
long-range planninq a t  once s a t i s f i e s  community and i n d i v i d u a l  
i n t e r e s t s  i n  p r o t e c t i n g  p r o p e r t y ,  qovernment concern t h a t  d e c i s i o n s  
a r e  based on complete i n fo rma t ion ,  and bus iness  dependence on a  
c e r t a i n  and s t a b l e  investment  c l i m a t e .  I n t e q r a t e d  manaqement of 
abundant b u t  f i n i t e  c o a s t a l  r e sou rces  can put  d i f f e r e n t  a r e a s  t o  t he  
a p p r o p r i a t e  and optimum use of each d i s t i n c t  i n t e r e s t ,  and 
r e v i t a l i z e d  coas t a l '  economies  w i l l  he lp  t o  f i n a n c e  t h e  p r e s e r v a t i o n  
and enhancement of o t h e r  i n t e r e s t s .  

T h i s  r e p o r t  conc ludes  w i t h  t h r e e  major recommendations which add re s s  
t h e  s t a t u t o r y  a u t h o r i t y  f o r  t h e  a d m i n i s t r a t i o n  of aquacu l tu re ,  t h e  
i n t e g r a t e d  management of c o a s t a l  r e sou rces  and a c t i v i t i e s ,  and t h e  
consensua l  r e s o l u t i o n  of r e l a t e d  p u b l i c  i n t e r e s t  d i s p u t e s .  

Stephen Owen 
Ombudsman 
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THE A D M I N I S T R A T I O N  O F  AQUACULTURE 
AS A COASTAL RESOURCE I N  B R I T I S H  COLUMBIA 

B a c k g r o u n d  

Aquaculture a s  an i n d u s t r y  has exper ienced rapid  growth on 
t h e  c o a s t  of B r i t i s h  Columbia s i n c e  t h e  mid-1980s. While 
tho term a q u a c u l t u r e  i s  a l l -encompassing,  and may r e f e r  t o  
t h e  r a i s i n g  of p l a n t s  o r  animals  i n  f r e s h  o r  s a l t  wa te r ,  
i n  3 r i t i s h  Columbia i t  has become popula r ly  a s s o c i a t e d  
p r i m a r i l y  w i t h  t h e  r e a r i n g  of salmon i n  net-pen f a c i l i t i e s  
3nchored i n  s a l t  water  near t h e  sho re .  I t  i s  t h e  r a p i d ,  
and i n  some i n s t a n c e s ,  unexpected appearance of t h e s e  
f a c i l i t i e s  which has caused concerns  f o r  a number of 
i n d i v i d u a l s  l i v i n g  i n  o r  involved w i t h  t h e  c o a s t a l  a r e a s  
of t h e  p rov ince .  Concerns receivod by t h e  Ombudsman's 
O f f i c e  have had a t  t h e i r  founda t ion  t h e  i s s u e  of p u b l i c  
involvsment i n  aquacu l tu r e  a d m i n i s t r a t i o n  and d e c i s i o n  
making. While many i n d i v i d u a l s  who lodged compla in t s  w i t h  
t h i s  o f f i c e  had obvious ves ted  i n t e r e s t s ,  such a s  
ownership of a fami ly  home i n  o r  near t h e  same l o c a t i o n  a s  
t h e  " f i s h  f a r m n ,  t h e i r  concerns  a l s o  r e f l e c t e d  broader 
i n t e r e s t s  i n  t h e  we l f a r e  of t h e  g e n e r a l  c o a s t a l  
environment and i t s  i n h a b i t a n t s ,  human o r  o the rwi se .  For 
t h e  most p a r t ,  compla inan ts '  f r u s t r a t i o n s  appear t o  have 
stemmed from t h e  l ack  - o r  a t  l e a s t  a  perceiv2d lack - of 
a  meaningful  vo i ce  i n  t h e  r e g u l a t o r y  p roces s .  While t h e r e  
i s  no s h o r t a g e  of p o l i c i e s  and po l i cy  requ i r sments ,  both 
p r o v i n c i a l  and f e d e r a l ,  t h e  f e e l i n g  remained t h a t  t h e s e  
p o l i c i e s  were not  known o r  r e a d i l y  a v a i l a b l e  t o  t he  
g e n e r a l  p u b l i c ,  nor were they e f f e c t i v e l y  binding i n  a  
c o n s i s t e n t  manner on t h e  Min is t ry ,  o r  M i n i s t r i e s  a t  a l l  
t imes  du r ing  which d i s c r e t i o n  was being e x e r c i s e d .  

The p h y s i c a l  o r  geographic  c h a r a c t e r i s t i c s  of t h e  B r i t i s h  
Columbia c o a s t  which make i t  s u i t a b l e  f o r  salmon farming,  
o r  l o n q - l i n e  o y s t e r  c u l t u r e ,  a l s o  make i t  a t t r a c t i v s  and 
d e s i r a b l e  t o  o t h e r  p o t e n t i a l  u s e r s  of t h e  c o a s t ,  i nc lud ing  
r e c r e a t i o n a l ,  r e s i d e n t i a l ,  commercial,  and i n d u s t r i a l  
u s e r s .  The c o n f l i c t s  which have a r i s e n  w i t h  t h e  rap id  
appearance of net-pen f a c i l i t i e s  have not d i sappeared  o r  
d i s s i p a t e d  over  t ime .  Coas ta l  communities, i n  t h e i r  
e f f o r t s  e i t h e r  t o  a t t r a c t  o r  c o n t r o l  t h e  development of 
t h e  a q u a c u l t u r e  i n d u s t r y ,  f i n d  themselves  embroiled i n  
p a s s i o n a t e  d i s p u t e s  concerning a p p r o p r i a t e  use of c o a s t a l  



r e s o u r c e s .  For many communities, t he  f a c t  t h a t  they 
possessed power t o  c o n t r o l  development through zoninq 
measures and t h e  c r e a t i o n  of o f f i c i a l  community p l ans  was 
co ld  comfor t ,  a s  i n  some i n s t a n c e s  t h e  i n d u s t r y  had 
a r r i v e d  be£ o r e  t h e  planning and p u b l i c  p a r t i c i p a t i o n  
p roces s  cou ld  be completed,  o r  commenced. T h i s  i s ,  of 
cou r se ,  a  problem common t o  a l l  m a t t e r s  of zoning wi th in  
t h e  c o n t e x t  of d i s p u t e s  about development. 

T h i s  systems s t u d y  makes recommendations f o r  enhancinq t h e  
mechanisms f o r  p u b l i c  p a r t i c i p a t i o n  i n  aquacu l tu r e  
admin is t  r a t i o n  and d e c i s i o n  making. I t  a l s o  add re s se s  
i s s u e s  r e l a t i n g  t o  t h e  f a r t h e r a n c e  of t h e  o v e r a l l  goa l  of 
a d m i n i s t r a t i v e  f a i r n e s s  through t h e  a p p l i c a t i o n  of 
p r i n c i p l e s  of i n t e g r a t e d  c o a s t a l  resource  p lann ing  and 
management. A major a s p e c t  of t h i s  paper d e a l s  w i t h  a  
p roposa l  f o r  t h e  r e s o l u t i o n  of c o n f l i c t s  through t h e  
e s t ab l i shmen t  of contemporary consensual  d i s p u t e  
r e s o l u t i o n  s t r a t e g i e s  and t echn iques .  F i n a l l y ,  t h i s  s t udy  
a d d r e s s z s  r e l a t e d  i s s u e s  of environmental  impact and 
h e a l t h  c o n s i d e r a t i o n s ,  i n s o f a r  a s  i s s u e s  of a d m i n i s t r a t i v e  
f a i r n e s s  a r i s e  w i t h i n  t h e  con tex t  of t h e s e  h igh ly  
t e c h n i c a l  m a t t e r s .  

The a d m i n i s t r a t i o n  of aquacu l tu re  p r e s e n t s  c h a l l e n g e s  
which a r e  i n h e r e n t l y  i n t e r - d i s c i p l i n a r y  i n  n a t u r e .  T h i s  
o f f i c e  does not add re s s  m a t t e r s  which a r e ,  i n  subs t ance ,  
t e c h n i c a l .  The recommendations con ta ined  w i t h i n  t h i s  
paper have a s  t h e i r  c o l l e c t i v e  goa l  t h e  enhancement of t h e  
f a i r n e s s  of t h e  a d m i n i s t r a t i o n  of c o a s t a l  land t e n u r e s  and 
a q ~ ~ a c u l t u r e  p r a c t i c e ,  t o  t h e  b e n e f i t  of those  who w i l l  
use ,  s h a r e ,  o r  a l l o c a t e  c o a s t a l  l ands  and wate rs .  

I t  i s  impor tan t  t o  s t a t e  a t  t h i s  p o i n t  t h a t  t h i s  o f f i c e  
recogni zes  t h e  i n h e r e n t l y  e v o l u t i o n a r y  na tu re  of 
r e g u l a t o r y  programs. F l e x i b i l i t y  and d i s c r e t i o n  a r e  
va luab l e  i n  t h e  developmental  s t a g e s :  a s  exper ience  i s  
accumulated,  however, i t  i s  a p p r o p r i a t e  t o  provide  a  
g r e a t e r  degree  of s t r u c t u r e  t o  t h e  program requirements ,  
and t o  t h e  d i s c r e t i o n  which i s  e x e r c i s e d .  

T h i s  s t r u c t u r i n g  i s  b e s t  accomplished through l e g i s l a t i o n ,  
w i t h  accompanying r e q u l a t i o n  passed pursuan t  t o  t h e  
a u t h o r i t y  of t h e  s t a t u t e .  Aquaculture development, i n  t h e  
op in ion  of t h i s  o f f i c e ,  i s  reach ing  t h e  s t a g e  where a  
l e g i s l a t i v e  framework f o r  r e g u l a t i o n  i s  both necessary  and 
a p p r o p r i a t e .  



T h e  Practice of Aquaculture 

Oceanographer Jacques Cousteau has observed t h a t  . f o r  man, 
t h e  f u t u r e  l i e s  i n  doing i n  an ocean environment t h a t  
which he has a l r s a d y  done f o r  thousands  of yea r s  on land - 
namely, t h e  c o n t r o l l e d  r e a r i n g  of animals  w i th in  a 
con ta ined  a r e a  f o r  t h e  purpose of food p roduc t ion .1  In  
c o u n t r i e s  such a s  Norway, Sweden, Sco t l and ,  Ch i l e ,  and 
Japan,  a q u a c u l t u r e  i s  f i r m l y  e s t a b l i s h e d  a s  a  va luab l e  
i n d u s t r y  f o r  t h e  p roduc t ion  of seafood f o r  both domestic 
use and e x p o r t .  A combination of o f f s h o r e  i n t e r e s t  i n  t h e  
aquacu l tu re  p o t e n t i a l  of t h e  B.C. c o a s t  from c o u n t r i e s  
such .  a s  Norway, combined w i t h  expanding market 
o p p o r t u n i t i e s  f o r  salmon p roduc t s  has r e s u l t e d  s i n c e  1 9 8 4  
i n  a  d r ama t i c  growth i n  t h e  demand f o r  aquacLllture land 
t e n u r e s .  (See  Appendix 10 f o r  c h a r t s  i l l u s t r a t i n g  t enu re  
d i s t r i b u t i o n  and i n d u s t r y  compos i t i on ) .  These t e n u r e s ,  
which t ake  t h e  l e g a l  form of e i t h e r  a  long-term l e a s e  o r  
l i c e n c e ,  a r e  i s s u e d  by t h e  Min i s t ry  of Crown Lands 
( fo rmer ly  Min i s t ry  of F o r e s t s  an3 Lands) o p e r a t i n g  under 
t h e  a u t h o r i t y  of t h e  Land ~ c t . 2  

3ecause salmon farms a r e  f l o a t i n q ,  o f t e n  s e l f - c o n t a i n e d ,  
l i g h t  i n d u s t r i a l  - o r ,  more a c c u r a t e l y ,  a g r i c u l t u r a l  - 
s t r u c t u r e s  which a r e  f i x e d  u s u a l l y  w i t h i n  100 met res  of 
t h e  low t i d e  water  mark, they  r e p r e s e n t  a  somewhat novel 
i n t r o d u c t i o n  t o  t h e  shore  l i n e  environment:  Appendix 1 
shows a  t y p i c a l  net-pen f a c i l i t y  w i t h  walkways suppor ted 
by f l o a t s .  The f l o a t s  may be hollow f i b r e g l a s s ,  foam, o r  
l i gh twe igh t  c o n c r e t e .  Two n e t s  can be seen:  an o u t e r  net  
t o  d e t e r  p r e d a t o r s  such a s  dog f i sh  and sea  l i o n s ,  and an 
i nne r  ne t  which c o n t a i n s  t h e  f i s h  s t o c k .  Feed i n  t h e  form 
of p e l l e t s  is  d i s t r i b u t e d  i n  t h e  net-pen a t  i n t e r v a l s  
determined by t h e  o p e r a t o r .  Feed which i s  not  consumed a s  
i t  d r i f t s  downward w i l l  u s u a l l y  pass  through t h e  ne t  and, 
a long w i t h  f i s h  f e c e s ,  be d e p o s i t e d  on t h e  seabed i n  a  
manner determined by t h e  dep th ,  c u r r e n t  f low, and t i d a l  
a c t i o n  a t  t h e  net-pen s i t e .  Impact of t h e  s o l i d  waste 
w i l l  vary  from seve re  i n  a  poor ly  f l u s h e d ,  i n a p p r o p r i a t e  
s i t e  t o  n e g l i g i b l e  a t  a  s i t e  w i t h  e x c e l l e n t  c u r r e n t ,  
dep th ,  and f l u s h i n g .  

Because of t h e  tendency of t h e  i n n e r  n e t s ,  w i t h  t h e i r  
r e l a t i v e l y  f i n e  mesh, t o  become blocked o r  fou l ed  w i t h  
marine organisms such a s  musse l s ,  ke lp ,  o r  va r ious  t ypes  
of seaweed, some o p e r a t o r s  have t h e i r  n e t s  dipped before  
i n s t a l l a t i o n  i n  an a n t i - f o u l a n t  compound. TBT, o r  
T r i b u t y l t i n ,  a  h igh ly  t o x i c  t i n -based  subs t ance ,  was a t  
one t ime used by a  number.of farms,  but  was banned f o r  use 



o n  n e t s  by t h e  S a l m o n  F a r m e r s '  A s s o c i a t i o n ,  a n d  by t h e  
F e d e r a l  G o v e r n m e n t .  A c o p p e r - b a s e d  a n t i - f  o u l a n t  ( c u p r o u s  
o x i d e )  i s  now e m p l o y e d  by  a number  o f  f a r m s ,  w i t h  
c o s t - b e n e f i t  a n a l y s e s  b e i n g  c o n d u c t e d  b y  some f a c i l i t i e s  
t o  d e t e r m i n e  i t s  o v e r a l l  u s e £  u l n e s s .  A n t i - f o u l a n t  u s a g e  
h a s  b e a n  t h e  f o c u s  o f  c o n c e r n  e x p r e s s e d  t o  t h i s  o f f i c e  by  
c e r t a i n  i n d i v i d u a l s  who f e a r  a c u m u l a t i v e  s i o l o g i c a l  
i m p a c t .  

I t  w i l l  b e  n o t e d  t h a t  n e t - p e n  f a c i l i t i e s  b e a r  some 
r e s e m b l a n c e  t o  a m a r i n a  i n  t h a t  t h e  s u b m e r g e d  n e t s  w h i c h  
c o n t a i n  t h e  f i s h  a r e  s u s p e n d e d  a n d  l i n k e d  by a s e r i e s  o f  
w a l k w a y s ,  u s u a l l y  a s s e m b l e d  i n  a g e o m e t r i c  p a t t e r n .  
However ,  t h e y  e x i s t  f o r  w h a t  i s  p r i m a r i l y  a n  i n d u s t r i a l  
p u r p o s e ,  t o  b e n e f i t  t h e  o w n e r  o f  t h e  f i s h  f a r m .  A p a r t  
f r o m  p r o v i d i n g  b o a t  m o o r a g e  a s  a p u b l i c  c o u r t e s y ,  a s  some 
f i s h  f a r m s  d o ,  t h e y  d o  n o t  d i r e c t l y  s e r v e  t h e  g e n e r a l  
p u b l i c .  I n  t h i s  r e s p e c t ,  t h e y  a r e  s im i l a r  t o  c o a s t a l  l o g  
dumps w h i c h  e x i s t  t o  s e r v e  t h e  n e e d s  o f  t h e  f o r e s t  
i n d u s t r y .  A g a i n ,  h o w e v e r ,  u n l i k e  l o g  dumps  o r  booming 
g r o u n d s ,  f i s h  f a r m s  h a v e  n o t  b e e n  a p a r t  o f  t h e  p r o v i n c e ' s  
h i s t o r y  t o  t h e  e x t e n t  t h a t  t h e i r  e n v i r o n m e n t a l  i m p a c t s  a r e  
we l l  known, t h e i r  g e n e r a l  e c o n o m i c  c o n t r i b u t i o n s  a r e  
r e c o g n i z e d ,  a n d  t h e i r  v i s u a l  i m p a c t  i s  a s s i m i l a t e d  i n t o  
t h e  c o n s c i o u s n e s s  o f  o t h e r  c o a s t a l  u s e r s .  

Many i n d i v i d u a l s  h a v e  e c o n o m i c  i n t e r e s t s  i n  t h e  
a q u a c u l t u r e  i n d u s t r y ,  d i r e c t l y  o r  i n d i r e c t l y .  O r  t h e y  may 
s i m p l y  w i s h  t o  see a n  i m p r o v e m e n t  i n  t h e  e m p l o y m e n t  
p i c t u r e  f o r  c o a s t a l  c o m m u n i t i e s .  T h e r e  a p p e a r  t o  b e  f e w  
i n d i v i d u a l s  w i t h i n  r u r a l  c o a s t a l  c o m m u n i t i e s  who a r e  
n e u t r a l  o n  t h e  s u b j e c t  o f  f i s h  f a r m i n g .  O p p o n e n t s  o f  t h e  
f i s h  f a r m  c o n c e p t  a r e  g r e a t l y  c o n c e r n e d  a t  t h e  ease w i t h  
w h i c h  a  n e t - p e n  f a c i l i t y ,  w h i c h  h a s  t h e  p o r t a b i l i t y  o f  a 
l o g  boom, c a n  b e  f l o a t e d  i n t o  a b a y  a n d  a n c h o r e d ,  
t r a n s f o r m i n g  a n  a r e a  o v e r n i g h t .  T h e y  f e a r  t h e  
e n v i r o n m e n t a l  impact o f  t h e  f a r m ,  w i t h  t e n s  o r  h u n d r e d s  o f  
t h o u s a n d s  o f  f i s h  i n  a n  c o n f i n e d  e n v i r o n m e n t  d o i n g  w h a t  
a l l  o r g a n i s m s  d o  - i n g e s t i n g  n u t r i e n t s  ( i n  t h i s  c a s e  
p r o c e s s e d  by man)  a n d  e x c r e t i n g  waste p r o d u c t s  i n t o  a  
r e l a t i v e l y  l i m i t e d  a r e a .  ( F o r  a n  i l l u s t r a t i o n  d e t a i l i n g  
t h e  v a r i o u s  a s p e c t s  o f  t h i s  i n t e r a c t i o n ,  see A p p e n d i x  1 2 :  
" P o s s i b l e  i m p a c t s  o f  a s a l m o n  f a r m  u p o n  t h e  m a r i n e  
e n v i r o n m e n t " ) .  P l e a s u r e  b o a t e r s  see f a v o u r i t e  a n c h o r a g e s  
b e i n g  o c c u p i e d  by l a r g e  n e t  - p e n  f a c i l i t i e s .  S c u b a  d i v e r s  
a n d  t o u r i s t s  see t h e  f a c e  o f  u n i n h a b i t e d  a r e a s  b e i n g  
c h a n g e d  t h r o u g h  a p e r m a n e n t  i n d u s t r i a l  p r e s e n c e .  
T r a d i t i o n a l  f i s h e r m e n  see f i s h  f a r m s  3s a b i o l o g i c a l  
t h r e a t  t o  w i l d  s t o c k .  The  i n d u s t r y  a s  a w h o l e  c la ims t h a t  



i t  i s  a  p e r f e c t ,  e n v i r o n m e n t a l l y  s o u n d  way t o  e x p l o i t  t h e  
r i c h e s  o f  B . C . ' s  c o a s t a l  w a t e r s ,  a n d  i t  i s  w i t h  e a c h  
p a s s i n g  mon th  d e v e l o p i n g  new f i s h - r e a r i n g  t e c h n o l o g y  a i m e d  
a t  e n h a n c i n g  o p e r a t i o n a l  p r o d u c t i v i t y  a n d  r e d u c i n g  a d v e r s e  
e n v i r o n m e n t a l  e f f e c t s  w h i c h  may b e  c a u s e d  by  t h e  f a r m  
( e x c e s s  w a s t e ) ,  o r  s u f f e r e d  by  t h e  f a r m  ( e . g .  p l a n k t o n  
b l o o m s ) .  O p p o n e n t s  w i l l  o f t e n  c o n c e d e  t h e  p o t e n t i a l  v a l u e  
o f  t h e  i n d u s t r y ,  b u t  " n o t  i n  my b a c k y a r d " .  

A s  t h e  i n d u s t r y  a t t e m p t s  t o  a d v a n c e  i t s  i n t e r e s t s  i n  
e s t a b l i s h i n g  i t s e l f  a s  a v i a b l e  a n d  i m p o r t a n t  e l e m e n t  o f  
t h e  B r i t i s h  C o l u m b i a  economy,  i t  m u s t  a t  t h e  s ame  time 
f i g h t  a c o n t i n u a l  b a t t l e  w i t h  t h o s e  who b e l i e v e  w i t h  
s i m i l a r  s i n c e r i t y  t h a t  t h e  w i d e s p r e a d  g r o w t h  o f  t h e  
i n d u s t r y  w i l l  p r o d u c e  l o n g  term c o s t s  f o r  t h e  p r o v i n c e  f a r  
i n  e x c e s s  o f  a n y  b e n e f i t s  c o n f e r r e d .  And b o t h  o p p o n e n t  
a n d  p r o p o n e n t  a r e  f o r c e d  t o  d e a l  w i t h  t h e  f a c t  t h a t  ( a s  
w i t h  some o t h e r  r e s o u r c e  u s e s )  n o  o n e  g o v e r n m e n t a l  a g e n c y  
h a s  e x c l u s i v e  j u r i s d i c t i o n  o v e r  t h e  e n t e r p r i s e .  ( S e e  
A p p e n d i x  2 ,  A q u a c u l t u r e  L i c e n c i n q  a n d  A p p r o v a l  F l o w c h a r t )  
The  M i n i s t r y  o f  Crown L a n d s  a l l o c a t e s  p a r c e l s  o f  a q u a t i c  
l a n d  b e n e a t h  t h e  h i g h  t i d e  l i n e :  t h e  M i n i s t r y  o f  
A g r i c u l t u r e  a n d  F i s h e r i e s  r e v i e w s  a n d  a p p r o v e s  d e v e l o p m e n t  
p l a n s  a n d  p r o v i d e s  t e c h n i c a l  a s s i s t a n c e  t o  f i s h  f a r m e r s :  
t h e  M i n i s t r y  o f  E n v i r o n m e n t  may c o n s i d e r  w a s t e  managemen t  
a n d  a l l e g e d  p o l l u t i o n  i s s u e s :  t h e  M i n i s t r y  o f  M u n i c i p a l  
A f f a i r s  may b e  i n v o l v e d  i n  r e l a t e d  b y - l a w  m a t t e r s ;  a n d  t h e  
M i n i s t r y  o f  H e a l t h  may h a v e  c o n c e r n s  s p e c i f i c  t o  s i t e  
o p e r a t i o n  a n d  w a s t e  d i s p o s a l .  B o t h  t h e  f i s h  f a r m e r  a n d  
t h e  c o a s t a l  r e s i d e n t  o r  r e s o u r c e  u s e r  f i n d  t h a t ,  a l t h o u g h  
t h e r e  a r e  many p o l i c i e s  a n d  p r o c e d u r a l  r e q u i r e m e n t s  f o r  
f i s h  f a r m e r s  t o  o b s e r v e ,  t h e r e  i s  l i t t l e  i n  t h e  way o f  
r e g u l a t i o n s ,  a n d  v i r t u a l l y  n o  s t a t u t e  law c r e a t e d  t o  d e a l  
d i r e c t l y  w i t h  t h e  a q u a c u l t u r e  i n d u s t r y .  W i t h  n o  e x p e r t ,  
i n d e p e n d e n t ,  a n d  b i n d i n g  a p p e a l  t r i b u n a l  t o  a d j u d i c a t e  
c o m p e t i n g  claims, o p p o n e n t  a n d  p r o p o n e n t  may u t i l i z e  e v e r y  
p o l i t i c a l ,  l e g a l ,  o r  e c o n o m i c  weapon  a t  t h e i r  d i s p o s a l  t o  
a d v a n c e  t h e i r  r e s p e c t i v e  i n t e r e s t s ,  t h e  r e s u l t  o f  t e n  b e i n g  
t h a t  n o  o n e ' s  i n t e r e s t s  a r e  wel l  s e r v e d .  

A s  was s t a t e d  i n  P u b l i c  R e p o r t  # 1 1  p r o d u c e d  by  t h e  
Ombudsman ' s  o f f  ice e n t i t l e d ,  P e s t i c i d e  R e g u l a t i o n  i n  R . C . ,  
" I t  i s  n e c e s s a r y  f o r  g o v e r n m e n t  t o  d e v e l o p  p r o c e d u r e s  
w h i c h  i d e n t i f y  a n d  a t t e m p t  t o  b a l a n c e  t h e s e  c o m p e t i n g  
i n t e r e s t s  i n  e n v i r o n m e n t a l  m a n a g e m e n t n .  T h i s  s t u d y  
e x a m i n e s  t h e  p r e s e n t  a d m i n i s t  r a t i o n  o f  a q u a c u l t u r e ,  
f o c u s i n g  u p o n  t h e  r e a l i t y  o f  i t s  e x i s t e n c e  a s  a n  
a p p l i c a t i o n  o f  c o a s t a l  r e s o u r c e s  i n  t h e  p r o v i n c e .  
R e c o m m e n d a t i o n s  a r e  made f o r  e n h a n c e d  a d m i n i s t r a t i v e  
f a i r n e s s  i n  a l l  a s p e c t s  o f  c o a s t a l  l a n d  a l l o c a t i o n ,  t h e  



proces s  which u s u a l l y  p rov ides  t h e  b a s i s  f o r  t h e  c o n f l i c t s  
which p r e s e n t l y  e x i s t .  C e n t r a l  t o  f a i r  and e f f e c t i v e  
( i . e .  maximum b e n e f i t  and minimum de t r iment  t o  a l l  
p a r t i e s )  r e sou rce  u t i l i z a t i o n  i s  t h e  concept  of i n t e g r a t e d  
p lann ing  and management : t h e  r e p o r t  d e s c r i b e s  models which 
have been proposed o r  a p p l i e d ,  and makes recommendations 
f o r  t h e  i n s t i t u t i o n  of a p p r o p r i a t e  p lanning and management 
mechanisms. The r e p o r t  a l s o  proposes t h e  use of s p e c i f i c  
approaches  t o  c r e a t i v e  c o n f l i c t  r e s o l u t i o n ,  whether t h e  
c o n f l i c t s  a r e  m a t t e r s  of i n h e r e n t l y  s u b j e c t i v e  concern,  o r  
t e c h n i c a l  e x p e r t i s e .  

Jurisdiction 

The Ombudsman Act,  s .  1 0 f 3  a u t h o r i z e s  i n v e s t i g a t i o n  of a 
d e c i s i o n ,  recommendation, a c t ,  omiss ion,  o r  procedure  used 
by an a u t h o r i t y  ( M i n i s t r i e s  and agenc i e s  of t h e  Prov ince)  
" t h a t  a g g r i e v e s  o r  may agg r i eve  a  person" .  S .  2 2  of t h e  
Act s e t s  ou t  a  code of a d m i n i s t r a t i v e  f a i r n e s s  by which 
t h e  e lements  r e f e r r e d  t o  i n  s.  1 0  can be measured. S .  2 2  
i s  a  guide  f o r  t h e  broad assessment of government a c t s  o r  
omis s ions ;  i n  s p e c i f i c  i n s t a n c e s ,  t h e  p r i n c i p l e s  of 
a d m i n i s t r a t i v e  law and p r a c t i c e  m u s t  be a p p l i e d ,  w i t h i n  
t h e  c o n t e x t  of thorough i n v e s t i g a t i o n ,  t h e  c o n s i d e r a t i o n  
of a l l  p e r s p e c t i v e s ,  and reasonableness .  These p r i n c i p l e s  
may i n c l u d e  t h e  need f o r  a c l e a r  s t a t u t o r y  founda t ion  from 
which a d m i n i s t r a t i v e  po l i cy  i s  de r ived :  a  s t r u c t u r e d  
framework f o r  t h e  e x e r c i s e  of d i s c r e t i o n  t o  e n s u r e  
c o n s i s t e n c y  and c e r t a i n t y :  a  p rocess  f o r  t h e  meaning£ u l  
p a r t i c i p a t i o n  of i n t e r e s t e d  p a r t i e s  i n  d e c i s i o n  making 
t h a t  a £  f e c t s  v i t a l  i n t e r e s t s :  i n t e r n a l  q u a l i t y  c o n t r o l  
mechanisms: and e x t e r n a l  review procedures  which r e s p e c t  
t h e  requ i rements  of due p roces s .  

I t  should  be noted t h a t ,  i n  a d d i t i o n  t o  t h e  a u t h o r i t y  
e x e r c i s e d  by p r o v i n c i a l  m i n i s t r i e s  mentioned p r e v i o u s l y ,  
t h e  sho re  a r e a s  most of t e n  occupied by a q u a c u l t u r i s t s  a r e  
a l s o  t h e  s u b j e c t  of f e d e r a l  j u r i s d i c t i o n ,  p r i m a r i l y  f o r  
t h e  purposes  of f i s h e r i e s  h a b i t a t  p r o t e c t i o n  (Department 
of F i s h e r i e s  and Oceans, admin i s t e r ing  t h e  f e d e r a l  
F i s h e r i e s  ~ c t  and nav iga t ion  ( t h e  Coast Guard, 
a d m i n i s t e r i n g  t h e  p r o v i s i o n s  of t h e  f e d e r a l  Navigable 
Waters P r o t e c t i o n  ~ c t  1 '. While recommendations made by 
t h i s  o f f i c e  may have some impact on procedures  employed a s  
between t h e  B r i t i s h  Columbia and Federa l  governments, t h e  
m a t t e r s  of major concern which a r e  addressed  i n  t h i s  
r e p o r t  a r e  m a t t e r s  w i th in  (by  law o r  by convent ion)  
P r o v i n c i a l  a u t h o r i t y .  The M i n i s t r i e s  of government which 
make a d m i n i s t r a t i v e  d e c i s i o n s  r e l e v a n t  t o  t h e  s u b j e c t  of 
t h i s  paper come w i t h i n  t h e  Ombudsman's j u r i s d i c t i o n .  T h i s  



j u r i s d i c t i o n  i n c l u d e s  t h e  a u t h o r i t y  t o  examine t h e  m e r i t s  
of such d e c i s i o n s ,  and not merely t h e  procedures  fol lowed 
i n  reaching them. I t  a l s o  i n c l u d e s  t he  r e s p o n s i b i l i t y  t o  
recommend s t a t u t o r y  change, where e x i s t i n g  l e g i s l a t i o n  o r  
p rocedures  c r e a t e  t h e  p o t e n t i a l  f o r  u n f a i r n e s s .  

Scope of Study 

The OmSudsmanls o f f i c e  is perhaps  i n  a  unique p o s i t i o n  t o  
d e a l  w i t h  i n t e r - m i n i s t e r i a l  i s s u e s  such a s  a q u a c u l t u r e  
a d m i n i s t r a t i o n .  T h i s  o f f i c e  does not t ake  a  p o s i t i o n  f o r  
o r  a g a i n s t  a q u a c u l t u r e ;  r a t h e r ,  t h e  mandate of t h e  O f f i c e  
of t h e  Ombudsman i s  t o  be an advocate  of f a i r n e s s ,  and t o  
ensure  t h a t  a q u a c u l t u r e  p o l i c y  i s  admin is te red  i n  a  manner 
which i s  f a i r  t o  a l l  i n d i v i d u a l s  whose i n t e r e s t s  a r e  
af  f  e c t e d .  

T h i s  s t udy  was commenced on t h e  i n i t i a t i v e  of t h e  
Ombudsman a s  a  r e s u l t  of compla in t s  received concern ing  
aquacu l tu re  r e g u l a t i o n  i n  B . C .  The common th read  running 
through t h e  compla in t s  received was a  d i s s a t i s f a c t i o n  w i t h  
t h e  manner i n  ~ h i c h  aquacu l tu re  is r e g u l a t e d .  Such 
concerns  ranged from an apprehension concerning t h e  
apparen t  l a ck  of l e g i s l a t i o n  o r  r e g u l a t i o n s ,  t o  t h e  manner 
and degree  i n  which p u b l i c  in format ion  i s  rece ived  and 
ac t ed  upon. Ten o p e r a t i n g  o r  proposed f i n f i s h  net-pen 
f a c i l i t i e s  were i d e n t i f i e d  s p e c i f i c a l l y  by complainants :  
f o r  c e r t a i n  f a c i l i t i e s ,  a  number of complaints  were 
r ece ived ,  and some of t h e s e  were r e p r e s e n t a t i v e  i n  n a t u r e ,  
i n c o r p o r a t i n g  p e t i t i o n s  of p r o t e s t  s igned  by l o c a l  
r e s i d e n t s .  I t  should  be noted t h a t  i n  m a t t e r s  addressed  
p u b l i c l y  by t h i s  o f f i c e ,  a  cornmon p r i n c i p l e  i s  fol lowed:  
t h e  concerns  revea led  by compla in t s  a r e  g e n e r a l l y  held t o  
he  of g r e a t e r  s i g n i f i c a n c e  than  t h e  number of compla in t s .  

What became appa ren t  t o  t h i s  o f f i c e  e a r l y  i n  t h e  s tudy  was 
t h a t  some of t h e  e x i s t i n g  problems had t h e i r  o r i g i n  i n  t h e  
l ack  of a  we l l -de f ined ,  i n t e g r a t e d ,  and i n t e r - d i s c i p l i n a r y  
system f o r  t h e  management of B r i t i s h  Columiba's  c o a s t a l  
r e sou rces .  The border between land  and ocean c o n s t i t u t e s  
an a r s a  h i g h l y  p r i zed  by a  d i v e r s e  ranqe of human 
i n t e r e s t s ,  ranging from r e s i d e n t i a l  and r e c r e a t i o n a l  t o  
i n d u s t r i a l  and i n t e r n a t i o n a l  t r a d e .  Many a r e a s  of t h e  
c o a s t  a r e  s e n s i t i v e  t o  excess  waste l oad ings ,  and t h e i r  
sometimes d e l i c a t e  e c o l o g i e s  may be cons idered  a  
non-renewable r e sou rce .  

The na tu re  of t h i s  t o p i c  demanded a  s p e c i a l  approach from 
t h e  O f f i c e  of t h e  Ombudsman. In  a d d i t i o n  t o  c o n s u l t a t i o n  
w i t h  r e p r e s e n t a t i v e s  of t h e  va r ious  m i n i s t r i e s  invo lved ,  



t h i s  o f f i c e  a l s o  produced a  d i s c u s s i o n  paper ,  which was 
p r i m a r i l y  an in format ion  g a t h e r i n g  t o o l .  Q u e s t i o n s  
d i s t i l l e d  from a  p re l imina ry  examination of a v a i l a b l e  
l i t e r a t u r e  and a n a l y s i s  of t h e  compla inan ts '  concerns  Mere 
i nco rpo ra t ed  i n t o  t h e  d i s c u s s i o n  paper under t h r e e  
headings:  land a l l o c a t i o n ,  c o n f l i c t  r e s o l u t i o n ,  and 
environmental  and h e a l t h  impact.  Almost 100 c o p i e s  of t h e  
d i s c u s s i o n  paper Nere d i s t r i b u t e d  t o  a  broad range of 
i n t e r e s t e d  i n d i v i d u a l s  and o r g a n i z a t i o n s .  These included 
both i n d i v i d u a l s  whose i n t e r e s t s  were conf ined  p r i m a r i l y  
t o  environmental  a s p e c t s ,  and members of t h e  aquacu l tu re  
i n d u s t r y .  In  a d d i t i o n ,  c o n t a c t  was made w i t h  
r e p r e s e n t a t i v e s  of t h e  S t a t e  governments of Alaska, 
Washington, Oregon, and Hawaii, f o r  t h e  purpose of  
s tudying  t h e i r  c o a s t a l  r l s o u r c e  management systems and 
t h e i r  a t t i t u d e s  toward and exper ience  w i t h  aquacu l tu r e .  
Contact  was a l s o  made w i t h  r e p r e s e n t a t i v e s  of Canadian 
Maritime p rov inces  where a q u a c u l t u r e  l e g i s l a t i o n  i s  i n  
p l a c e ,  a s  wel l  a s  t h e  governments of Norway and Sweden, 
gho provided va luab l e  in format ion  on both t h e  law and 
p r a c t i c e  of f i s h  farming.  T h i s  o f f i c e  a l s o  had u s e f u l  
c o n t a c t  w i t h  t h e  Na tu ra l  Resources Management Program a t  
Simon F r a s e r  Unvers i ty ,  and t h e  Westwater Research Centre  
a t  t h e  U n i v e r s i t y  of B r i t i s h  Columbia. 

No s tudy  of t h e  c u r r l n t  a d m i n i s t r a t i o n  of Aquaculture i n  
B . C .  would be complete wi thout  a  d e t a i l e d  review of t h e  
Report of t h e  1986 Pub l i c  Inqui ry  i n t o  F i n f i s h  Aquaculture 
i n  B r i t i s h  Columbia ("The G i l l e s p i e  R e p o r t " ) .  I n  response 
t o  concerns  about t h e  growth of t h e  aquacu l tu re  i n d u s t r y  
advanced by t h e  United Fishermen and Al l ied  Workers Union 
( U F A W U )  t h e  Province of B r i t i s h  Columbia i n s t i t u t e d  a  
moratorium on f i n f i s h  aquacu l tu re  t e n u r e  i s suance  
commencing October 31, 1986. A t  t h e  same t ime,  a  
commission of i n q u i r y  under t h e  Chairmanship of Kamloops 
lawyer David G i l l e s p i e  gas  e s t a b l i s h e d  w i t h  a  t h i r t y - d a y  
mandate t o  i n v e s t i g a t e ,  r e p o r t  and make recommendations on 
t h e  fo l lowing  a s p e c t s  of marine f i n f i s h  aquacu l tu r e  
o p e r a t i o n s :  

( a )  i n p a c t  on commercial f i s h e r y  o p e r a t i o n ,  markets ,  
and l o c a l i z e d  produc t ion  - r e l a t e d  f a c i l i t i e s :  

( b )  p o t e n t i a l  and environmental  impacts and e f f e c t  on 
w i l d  f i s h  s t o c k s ;  

( c )  impact and involvement of l o c a l  government and 
i n t e r e s t  groups:  

( d l  government approva l  and moni tor ing procedures .  



T h i s  o f f i c e  i s  n o t  a t t e m p t i n g  t o  d u p l i c a t e  m a t t e r s  t h a t  
w e r e  t h e  s u b j e c t  o f  t h e  1 9 8 6  G i l l e s p i e  R e p o r t .  However ,  
i m p l e m e n t a t i o n  o f  t h e  r e c o m m e n d a t i o n s  o f  t h a t  i n q u i r y ,  
w h i c h  h a s  b e e n  c o m p l e t e d  t o  t h e  c o n s i d e r a b l e  c r e d i t  o f  a l l  
M i n i s t r i e s  i n v o l v e d ,  d o e s  n o t  a f f e c t  t h e  a p p r o p r i a t e n e s s  
o f  f u r t h e r  e x a m i n a t i o n  by , t h e  O f f i c e  o f  t h e  Ombudsman. 
T h i s  o f f i c e  h a s  t h e  r e l a t i v e l y  n a r r o w  f o c u s  o f  . - 

a d m i n i s t r a t i v e  f a i r n e s s ,  w h i l e  t h e  G i l l e s p i e  R e p o r t  was 
m o r e  b r o a d l y  d i r e c t e d  t o  i n c l u d e  s o c i a l  a n d  e c o n o m i c  
p o l i c y  c o n c e r n s .  Above a l l ,  t h e  Ombudsman ' s  O f f i c e  seeks 
t o  be c o n s t r u c t i v e  i n  i t s  i n v o l v e m e n t .  I t  a l s o  n o t e s  t h e  
c o n s i d e r a b l e  a n d  i m p r e s s i v e  d e d i c a t i o n  o f  M i n i s t r y  
p e r s o n n e l  i n  a p p l y i n g  t h e i r  e x p e r t i s e ,  w i t h i n  t h e  l i m i t s  
i m p o s e d  by t h e  i n s t i t u t i o n a l  f r a m e w o r k ,  t o w a r d  a c h i e v i n g  
a n  e q u i t a b l e  b a l a n c e  o f  i n t e r e s t s  i n  t h e  r 2 g u l a t i o n  o f  
t h i s  new a n d  f o r m i d a b l e  i n d u s t r y .  

L e g i s l a t i v e  a n d  S t a t u t o r y  F ramework  

What m a k e s  n e t - p e n  a q u a c u l t u r e  r e l a t i v e l y  u n i q u e  i s  t h e  
p r o c e s s ,  b o t h  l e g a l  a n d  p h y s i c a l ,  by w h i c h  a  p r i v a t e  u s e  
i s  c r e a t e d  o f  r e s o u r c e s  w h i c h  h a v e  h i s t o r i c a l l y  b e e n  
t r e a t e d  a s  p u b l i c .  To u n d e r s t a n d  t h e  b a s i s  f o r  t h i s ,  i t  
i s  n e c e s s a r y  t o  r e v i e w  b o t h  t h e  l e g a l  a n d  p h y s i c a l  a s p e c t s  
o f  t h e  s h o r e  z o n e  ( s ee  A p p e n d i x  3 . .  The  u p l a n d  z o n e  
( a b o v e  t h e  h i g h - w a t e r  l i n e )  r e m a i n s  p r i m a r i l y  w i t h i n  t h e  
e x c l u s i v e  j u r i s d i c t i o n  o f  t h e  P r o v i n c e .  E x c e p t i o n s  t o  
t h i s  r u l e  o f  o w n e r s h i p  c o n c e r n  l a n d  w h i c h ,  by v i r t u e  o f  a n  
o v e r r i d i n g  n a t i o n a l  i n t e r e s t ,  a s  e x p r e s s e d  e i t h e r  i n  t h e  
C o n s t i t u t i o n  A c t  1 8 6 7  ( f o r m e r l y  known a s  t h e  B r i t i s h  N o r t h  
A m e r i c a  A c t )  o r  d e c i s i o n s  o f  t h e  C o u r t ,  i s  v e s t e d  i n  t h e  
F e d e r a l  Crown.  E x a m p l e s  o f  l a n d s  u n d e r  f e d e r a l  c o n t r o l  
a r e  a i r p o r t  f a c i l i t i e s ,  m i l i t a r y  b a s e s ,  a n d  s u b a q u a t i c  
l a n d s  u n d e r l y i n g  o f f s h o r e  w a t e r s .  

T i t l e  t o  t h e  f o r e s h o r e  ( t h a t  a r e a  b e t w e e n  t h e  h i g h  a n d  l o w  
w a t e r  l i n e  w h i c h  i s  e x p o s e d  a t  l o w  t i d e )  i s  v e s t e d  i n  t h e  
p r o v i n c e .  No p r i v a t e  o w n e r s h i p  o f  t h e  f o r e s h o r e  e x i s t s  
e x c e p t  i n  t h e  case o f  a s p e c i a l  Crown g r a n t ,  o r  p r o o f  o f  a 
p r e v i o u s  t i t l e  t h a t  w o u l d  p r e d a t e  t h e  P r o v i n c e ' s  e n t r y  
i n t o  C o n f e d e r a t i o n .  However ,  p r i v a t e  u s e  o f  t h e  f o r e s h o r e  
c a n  b e  g r a n t e d  a s  p a r t  o f  t h e  l e g a l  r i g h t s  c o n f e r r e d  w i t h  
a  l e a s e  o f  a q u a t i c  l a n d ,  w h i c h  w i l l  by  i t s  n a t u r e  i n c l u d e  
a r i g h t  o f  p o s s e s s i o n  e x t e n d i n g  t o  t h e  h i g h  w a t e r  m a r k .  

I t  h a s  l o n g  b e e n  e s t a b l i s h e d  t h a t ,  i n d e p e n d e n t  o f  Crown 
d i s p o s i t i o n  by  way o f  l e a s e ,  t h e  p u b l i c  h a s  a r i g h t  t o  
p a s s  o n - f o o t  w i t h o u t  h i n d r a n c e  a l o n g  t h e  f o r e s h o r e ,  a n d  t o  
n a v i g a t e  i n  s h i p s  o v e r  t h e  f o r e s h o r e  when i t  i s  s u b m e r g e d  



a t  h i g h  t i d e .  A t  t h e  same t ime ,  p r i v a t e  owners of upland 
p rope r ty  poss9ss  what a r e  known a s  " r i p a r i a n  r i g h t s " .  
"R ipa r i an"  t e c h n i c a l l y  r e f e r s  t o  i n l and  bodies  of waters  
such a s  l a k e s  o r  s t r eams ,  and t h e  term " l i t t o r a l "  i s  used 
t o  r e f e r  t o  t h e  equ iv3 len t  r i g h t s  a t t a c h i n g  t o  ownership 
of p rope r ty  which a b u t s  on a  s e a  o r  ocean s h o r e .  However, 
Canadian c o u r t s  havo used t h e  term " r i p a r i a n "  i n  both 
c o n t e x t s ,  and i t  i s  used i n  such a f a s h i o n  a s  wel l  by t h e  
Min i s t ry  of Crown Lands. For t h e  purpose of t h i s  r e p o r t ,  
t h e  most important  r i p a r i a n  r i g h t  i s  t h e  r i g h t  of a c c e s s  
from t h e  upland p rope r ty  t o  "nav igab le  water"  a t  each and 
every p o i n t  a long t h e  j unc t ion  between t h e  f o r e s h o r e  and 
upland p r o p e r t y .  

The submerged o r  sub-aqua t ic  land beneath  t h e  low t i d e  
mark i s  known a s  t h e  "solum" and was o r i g i n a l l y  t r e a t e d  a s  
t h e  p rope r ty  of t h e  f e d e r a l  Crown. T h i s  no t ion  a rose  i n  
Canada f i r s t  a s  a  r e s u l t  of t h e  Engl i sh  l e g a l  t r a d i t i o n  
t h a t  311 seabed i s  ves ted i n  and under t h e  c o n t r o l  of t he  
Crown, f o r  reasons  of n a t i o n a l  s e c u r i t y .  A f u r t h e r  reason 
was t h e  f a c t  t h a t  t h e  Canadian C o n s t i t u t i o n  provided t h a t  
p u b l i c  harbours ,  i n t e r n a t i o n a l  t r a d e  and s h i p p i n g ,  and 
o f f s h o r e  f i s h e r i e s  would be t h e  s u b j e c t  of c o n t r o l  by t h e  
f e d e r a l  Crown. Federa l  - P r o v i n c i a l  concerns  over 
ownership of t h e  seabed o r  i t s  r e sou rces  d i d  not a r i s e  
u n t i l  l a t e  t w e n t i e t h  cen tu ry  technology made i t  an i s s u e .  
To some e x t e n t ,  t h e  l e g a l  i s s u e  remains u n s e t t l e d .  
However, a s  i t  i s  r e l e v a n t  t o  t h e  p r a c t i c e  of c o a s t a l  
a q u a c u l t u r e ,  t h i s  much appears  c l e a r :  

( a )  A d e c i s i o n  by t h e  Supreme Court of Canada i n  
19846 s e t t l e d  t h e  d i s p u t e  over " i n t e r n a l  
wa te r s "  and t h e  seabed between t h e  Mainland and 
Vancouver I s l a n d ,  by con£ irming j u r i s d i c t i o n  of 
t h e  p rov ince  over t h e  management and s a l e  of a l l  
r e sou rces  i n  t h i s  a r e a .  

( b )  T h i s  does not mean t h a t  t h e  f e d e r a l  government i s  
wi thout  j u r i s d i c t i o n  i n  t h e  a r e a  c l a s s i f i e d  a s  
" i n t e r n a l  wa te r s " .  J u r i s d i c t i o n  remains over 
c e r t a i n  enumerated and s i g n i f i c a n t  p u b l i c  harbour 
a r e a s  and f o r  t h e  purposes of en fo rc ing  t h e  
Navigable Waters P r o t e c t i o n  Act and t h e  F i s h e r i e s  
Act. - 

The primary f u n c t i o n  of t h e  Department of F i s h e r i e s  and 
Oceans i n  a d m i n i s t e r i n g  t h e  p r o v i s i o n s  of t h e  F i s h a r i e s  
Act i s  t o  p reven t  d e s t r u c t i o n  of f i s h  h a b i t a t ,  which 
i n c l u d e s  c r i t i c a l  spawning a r e a s  f o r  salmon and o t h e r  
a q u a t i c  l i f e .  The F i s h e r i e s  Act a l s o  p r o h i b i t s  t he  



d u m p i n g  o r  p l a c e m e n t  i n  a n y  o t h e r  f a s h i o n  o f  " d e l e t e r i o u s  
s u b s t a n c e s "  u h i c h  w o u l d  h a v e  t h e  e f f e c t  o f  h a r m i n g  f i s h  
h a b i t a t  o r  w i l d  f i s h  s t o c k s .  

The  C o a s t  G u a r d ,  a s  a c o m p o n e n t  o f  t h e  f e d e r a l  M i n i s t r y  o f  
T r a n s p o r t ,  e n f o r c e s  t h e  p r o v i s i o n s  o f  t h e  N a v i g a b l e  W a t e r s  
P r o t e c t i o n  A c t  t o  e n s u r e  t h a t  a n y  s t r u c t u r e s ,  w h e t h e r  
e r e c t e d  f r o m  t h e  s e a b e d  o r  i n  t h e  f o r m  o f  a  f l o a t i n g  
s t r a c t u r e  f i x e d  w i t h  a n c h o r s ,  d o  n o t  p o s e  a  t h r e a t  o r  
r e s t r i c t i o n  o n  t h s  r i g h t  o f  f r e e  a n d  s a f e  n a v i g a t i o n .  

C d r r e n t l y ,  t h e  f e d e r a l  D e p a r t m e n t  o f  F i s h e r i e s  a n d  O c e a n s  
(DFO) r e q u i r e s  f i s h  f a r m e r s  t o  p o s s e s s  a v a l i d  l i c e n c e  
u n d e r  S e c t i o n  7 o f  t h e  F i s h e r i e s  A c t .  I t  h a s  S e e n  a r g u e d ,  
- a l t h o u g h  n o  f i s h  f a r m e r s  h a v e  t o  d a t e  s o u g h t  t o  f o l l o w  
t h i s  p o i n t  u p  - t h a t  t h e  D e p a r t m e n t  o f  F i s h e r i e s  a n d  
O c e a n s  h a s  n o  c o n s t i t u t i o n a l  r i g h t  t o  i n s i s t  u p o n  s u c h  a 
l i c e n c e .  The  P r o v i n c i a l  M i n i s t r i e s  o f  Crown L a n d s  a n d  
A g r i c u l t u r e  a n d  F i s h e r i e s  d o  n o t  r e c o g n i z e  t h e  DFO 
r e q u i r e m e n t  a s  a  l i c e n c e  b i n d i n g  u p o n  t h e  P r o v i n c e :  
r a t h e r ,  DFO i s  t r e a t e d  a s  a r e f e r r a l  a g e n c y ,  a n d  i t s  
c o m m e n t s  a r e  c a r e f  u l l y  r e v i e w e d .  

T h e  C o a s t  G u a r d  e s t a b l i s h e s  i t s e l f  i n  t h e  r e g u l a t o r y  
f r a m e w o r k  by  r e q u i r i n g  t h a t  f i s h  f a r m s  o f  t h e  f l o a t i n g  
n e t - p e n  v a r i e t y ,  a s  w e l l  a s  l o n g - l i n e  s h e l l f i s h  f a r m s  o r  
a n y  o t h e r  a q u a c u l t u r e  f a c i l i t y  w h i c h  w o u l d  f i x  s t r u c t u r e s  
a t  a  p o i n t  o n  t h e  s u r f a c e  o f  t h e  water ,  o b t a i n  a 
c e r t i f i c a t e  o f  e x e m p t i o n  u n d e r  t h e  N a v i g a b l e  W a t e r s  
P r o t e c t i o n  A c t ;  t h i s  c e r t i f i c a t e  d e c l a r e s  t h a t  t h e  
i n s t a l l a t i o n  d e s i g n  a n d  l o c a t i o n  h a s  b e e n  e x a m i n e d  a n d  
f o u n d  n o t  t o  p o s e  a r e s t r i c t i o n  o r  h a z a r d  t o  c o a s t a l  
n a v i g a t i o n .  

From t h e  a b o v e  d i s c u s s i o n ,  i t  c a n  b e  a s c e r t a i n e d  t h a t ,  
b e c a u s e  o f  t h e  m a n n e r  i n  w h i c h  n e t - p e n  f a c i l i t i e s  a r e  
l o c a t e d ,  i n  r e a s o n a b l e  p r o x i m i t y  t o  t h e  f o r e s h o r e ,  t h e  
~ r i m a r y  j u r i s d i c t i o n a l  a n d  r e g u l a t o r y  f u n c t i o n s  f a l l  t o  
t h e  p r o v i n c i a l  g o v e r n m e n t .  I t  i s  w o r t h  n o t i n g  t h a t  o n  
S e p t e m b e r  6 ,  1 9 8 8 ,  t h e  G o v e r n m e n t  o f  B r i t i s h  C o l u m b i a  
s i g n e d  a  s i g n i f i c a n t  memorandum o f  u n d e r s t a n d i n g  o n  
a q u a c u l t u r e  d e v e l o p m e n t  w i t h  t h e  G o v e r n m e n t  o f  C a n a d a .  
The  a g r e e m e n t ,  a m o n g s  i t s  o t h e r  f u n c t i o n s ,  f o r m a l i z e s  t h e  
j u r i s d i c t i o n  o f  t h e  P r o v i n c i a l  G o v e r n m e n t  t o  l i c e n c e ,  
d e v e l o p ,  m a n a g e  a n d  r e g u l a t e  t h e  a q u a c u l t u r e  i n d u s t r y  i n  
B . C .  

P r i m a r y  among t h e  a q u a c u l t u r e  r e g u l a t o r s  i s  t h e  P r o v i n c i a l  
M i n i s t r y  o f  Crown L a n d s ,  a l l o c a t i n g  a q u a t i c  Crown l a n d  
u n d e r  t h e  a u t h o r i t y  o f  t h e  Land  A c t .  Howeve r ,  t h e  Land  
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does not mention aquacu l tu re  and t h e r e  a r e ,  t o  d a t e ,  
Land Act r e g u l a t i o n s  d i r e c t e d  s p e c i f i c a l l y  a t  

c u l t u r e .  The Min is t ry  of Crown Lands d i c t a t e s  
p rocedures  by way of g u i d e l i n e s  s e t  ou t  i n  t h e  Land 
Adminis t ra t ion  Manual. These g u i d e l i n e s  govern g r a n t s  of 
a q u a t i c  Crown Land by way of l i c e n c e  o r  long-term l e a s e ;  
c u r r e n t  Min i s t ry  po l i cy  i s  t o  provide  f o r  l e a s e  terms of 
up t o  3 0  y e a r s .  The guidelines do not have t h e  f o r c e  of 
l e g i s l a t i o n .  

Because of t h e  over lapp ing  j u r i s d i c t i o n  of o t h e r  
M i n i s t r i e s  t o  c o n t r o l  c e r t a i n  a s p e c t s  of a q u a c u l t u r e ,  t h e  
Min i s t ry  of Crown Lands u t i l i z e s  a  r e f e r r a l  p rocess  by 
which d e t a i l s  of proposed salmon farming o p e r a t i o n s  a r e  
re layed  t o  o t h e r  m i n i s t r i e s  and l e v e l s  of government f o r  
comment. The r e f e r r a l  p rocess  can  be s een ,  through 
d i r e c t i v e s  from t h e  Land Div i s ion ,  t o  be undergoing 
c o n t i n u a l  ref inement :  c e r t a i n  i n t e r e s t  groups  a r e  now 
among t h e  r e f e r r a l  agenc i e s .  

The P r o v i n c i a l  Min is t ry  of A g r i c u l t u r e  and F i s h e r i e s  has 
been fo rma l ly  des igna ted  lead  Min i s t ry  and has 
r e s p o n s i b i l i t y  f o r  reviewing and approving f i s h  farm 
development p l a n s .  The t i t l e  " l ead  M i n i s t r y n  i n d i c a t e s  
t h a t  i t  has been given r e s p o n s i b i l i t y  f o r  development, 
c o o r d i n a t i o n ,  and implementat ion of s t r a t e g i e s  d e a l i n g  
w i t h  a q u a c u l t u r e .  I t  a l s o  p rov ides  t e c h n i c a l  in format ion  
on t h e  s u b j e c t ,  and has under taken a  number of i n i t i a t i v e s  
aimed a t  t h e  promotion of o r d e r l y  growth of t h e  
a q u a c u l t u r e  i n d u s t r y .  

In format ion  rece ived  by t h i s  o f f i c e  from t h e  Min i s t ry  of 
A g r i c u l t u r e  and F i s h e r i e s  i n d i c a t e s  t h a t  both g e n e r a l  and 
s p e c i f i c  s t r a t e g i e s  a r e  being formulated t o  a s s i s t  i n  t h i s  
aim. Proposa l s  of i n t e r e s t  t o  t h i s  o f f i c e  i n c l u d e :  

( a )  r e c o g n i t i o n  of competing demands f o r  c o a s t a l  
r e sou rces  : 

( b )  s t r e a m l i n i n g  of r e g u l a t o r y  and r e p o r t i n g  
procedures  ; 

( c )  e s t a b l i s h m e n t  of a p r o v i n c i a l  aquacu l tu r e  permit  
o r  r e g i s t r a t i o n  requirement :  and,  

( d )  s p e c i f i c  aquacu l tu r e  l e g i s l a t i o n .  

The Min i s t ry  a l s o  a d m i n i s t e r s  t h e  p r o v i n c i a l  F i s h e r i e s  
~ c t 7 .  ' A s  has been pointed o u t :  "This  A c t  d e a l s  not s o  
much  w i t h  t h e  r e g u l a t i o n  and p r e s e r v a t i o n  of t h e  w i l d  



f i s h e r y ,  a s  does i t s  f e d e r a l  c o u n t e r p a r t ,  b u t  w i t h  those  
a c t i v i t i e s  which a r e  a n c i l l a r y  t o  t h e  w i l d  f i s h e r y ,  and 
more c l o s e l y  approximate m a t t e r s  of Proper ty  and C i v i l  
R igh t s  i n  t h e  p rov ince  [ r e s e r v e d  t o  t h e  p rov inces  by t ho  
C o n s t i t u t i o n  Act 18671m.8  

The P r o v i n c i a l  F i s h e r i e s  Act r e s t r i c t s  i t s  ambit t o  
m a t t e r s  r e l a t i n g  t-o l i c e n s i n g  of f i s h  p roces s ing  
o p e r a t i o n s  and f i s h  buying s t a t i o n s ,  and d o v e t a i l s  w i t h  
companion l e g i s l a t i o n ,  t h e  F i s h  I n spec t ion  ~ c t 9 ,  w h i c h  
p rov ides  f o r  t h e  maintenance of h e a l t h  and product  q u a l i t y  
s t a n d a r d s  i n  f i s h  p rocess ing  p l a n t s .  From t h e  beginning,  
t h e  X i n i s t r y  of A g r i c u l t u r e  and F i s h e r i e s  has been t r e a t e d  
by t h e  Min i s t ry  of Crown Lands a s  a  primary r e f e r r a l  
M i n i s t r y ;  o t h e r  r e f e r r a l  agenc i e s  inc lude  t h e  Min i s t ry  of 
Environment, l o c a l  governments, and, t o  a  l e s s e r  degree ,  
t h e  M i n i s t r i e s  of Municipal A f f a i r s ,  Regional Development 
( f o r m l r l y  t h e  Min i s t ry  of Economic Development 1 ,  and 
Heal th .  

Apparent ly ,  no p r o v i n c i a l  agency o t h e r  t han  t h e  Min is t ry  
of  Crown Lands has d i r e c t  power t o  d i s a l l o w  an a p p l i c a t i o n  
f o r  a c o a s t a l  land t e n u r e .  Comments by Federa l  r e f e r r a l  
agenc i e s  a r e  g iven  c o n s i d e r a b l e  weight .  The Coast  Guard 
has t h e  c l o s e s t  t o  an a b s o l u t e  ve to  by i t s  power t o  
d e c l a r e  a  proposed f l o a t i n g  s t r u c t u r e  t o  be a p o t e n t i a l  
hazard t o  c o a s t a l  nav iga t ion  under t h e  ~ a v i g a b l e  Waters 
P r o t e c t i o n  Act. I t  should be noted t h a t  r e s t r i c t i o n s  
imposed by o t h e r  agenc i e s  do not a f f e c t  t h e  power of t h e  
Min i s t ry  of Crown Lands t o  i s s u e  a  t e n u r e .  Hbwever, such 
t e n u r e  is gran ted  s u b j e c t  t o  development r e s t r i c t i o n s  o r  
o t h e r  laws which may be imposed by Fede ra l ,  P r o v i n c i a l ,  o r  
l o c a l  a u t h o r i t i e s .  One of t h e  o s t e n s i b l e  purposes of t h e  
p r e s e n t  r e f e r r a l  system is  t o  i d e n t i f y  l o c a t i o n s  i n  which 
such r e s t r i c t i o n s  w i l l  be imposed and t o  a d v i s e  t h e  
a p p l i c a n t  acco rd ing ly ,  t o  prevent  wasted e f f o r t .  

Local governments have power t o  p r o h i b i t  o r  r e g u l a t e  t he  
s i t i n g  of a q u a c u l t u r e  f a c i l i t i e s  through t h e i r  powers of 
l o c a l  zoning (where t h e i r  boundar ies  c r o s s  a  water  a r e a ,  
zoning w i l l  a l s o  app ly  t o  t h e  s u r f a c e  of t h e  water  w i t h i n  
t h a t  a r e a  under S e c t i o n  963 of t he  Municipal A c t ) .  
Development may a l s o  be s u b j e c t  t o  c e r t a i n  c o n d i t i o n s .  
T h i s  may be done through o f f i c i a l  community p l ans  and 
development permit  requirements  enac ted  under s e c t i o n s  945 
and 980 of t h e  Municipal  Act. 

O u t  of t h i s  i n t e r - j u r i s d i c t i o n a l  maze, one c l e a r  f a c t  
appears :  no s i n g l e  l e v e l  of government - l o c a l ,  
P r o v i n c i a l ,  o r  Federa l  - emerges a s  having t o t a l  
j u r i s d i c t i o n .  



The fragmented j u r i s d i c t i o n  among l o c a l ,  P r o v i n c i a l ,  and 
Federa l  governments i s  not unique t o  a q u a c u l t u r e .  
Examples such a s  t h e  F ra se r  River  Es tuary  Management 
Program, i n  xh ich  mechanisms t o  form an a d m i n i s t r a t i v e l y  
accountab le  framework were c r e a t e d  t o  manage an 
e x c e p t i o n a l l y  complex phys i ca l  and s o c i a l  environment,  
w i l l  be cons idered  l a t e r  i n  t h i s  paper .  I t  i s  t h e  op in ion  
of t h i s  o f f i c e  t h a t  aquacu l tu r e  s h a r e s  w i t h  e s t u a r y  
management t h e  t e c h n i c a l ,  s o c i a l  and l e g a l  complexity 
which demands imagina t ive  and e f f e c t i v e  a d m i n i s t r a t i v e  
s o l u t i o n s  drawn from Canadian and i n t e r n a t i o n a l  expe r i ence  
i n  i n t e g r a t e d  resource  governance.  

The importance of t h e  phys i ca l  s u b j e c t  ma t t e r  - t h e  
s h o r e l i n e  of B r i t i s h  Columbia - and of t h e  i n s t i t u t i o n a l  
framework f o r  i t s  management i s  expressed wel l  i n  t h e  
fo l lowing  exce rp t  from a  paper e n t i t l e d  "Canadian 
Freshwater  Lake and Marine Shore Areas - Uses and 
Management", p resen ted  by J . C .  Day and J . G .  Michael Parkes 
t o  t h e  Shore Management Symposium i n  V i c t o r i a ,  1978: 

"The sho re  zone i s  of c r i t i c a l  importance t o  a l l  
Canadians f o r  h i s t o r i c a l ,  economic, e c o l o g i c a l  
and s o c i a l  reasons .  I t  c o n t a i n s  important  food 
r e sou rces  and t r a n s p o r t a t i o n  advantages  upon 
which p r e s e n t  l i f e s t y l e s  depend whi le  suppor t i ng  
a  range of h a b i t a t s  f o r  f i s h  and w i l d l i f e  s p e c i e s  
which Canada has i n t e r n a t i o n a l  o b l i g a t i o n s  t o  
p r e s e r v e .  The land-water i n t e r f  ace  s u p p o r t s  most 
r e c r e a t i o n  a c t i v i t i e s .  I n  r e cen t  decades  t h e  
sho re  zone has Seen sub jec t ed  t o  r a p i d l y  
i n c r e a s i n g  u r b a n i z a t i o n ,  t r a n s p o r t a t i o n ,  
i n d u s t r i a l i z a t i o n ,  and l e i s u r e - s p a c e  demand. 
Canadian s h o r e  a r e a s  a r e  becoming a  focus  of 
environmental  and resource-use  problems f o r  many 
reasons .  The most fundamental concerns  c u r r e n t  
i n s t i t u t i o n a l  ar rangements .  A s  Craine  ( C r a i n e ,  
L .  1972, f i n a l  r e p o r t  on i n s t i t u t i o n a l  
ar rangements  f o r  t he  Great  Lakes 1 1 - 4 .  Ann 
Arbor, Mich. : Great  Lakes Basin Commission) 
observed ,  i n s t i t u t i o n a l  d e f i c i e n c i e s  a r e  not  
n e c e s s a r i l y  r e l a t e d  t o  t h e  agency o r  t h e  
personne l  involved b u t  r a t h e r  t o  t h e  
i n s t i t u t i o n a l  system, o r  l a ck  t h e r e o f ,  i n  which 
t hey  o p e r a t e .  For example, Canadian f e d e r a l  
r e s p o n s i b i l i t i e s  a r e  mainly water r e l a t e d ,  w i t h  
t h e  excep t ion  of c e r t a i n  f e d e r a l  l ands .  Land 
management t o  t h e  low-water mark i s  e s s e n t i a l l y  a  
p r o v i n c i a l  r e s p o n s i b i l i t y .  B u t  n e i t h e r  
a d m i n i s t r a t i v e  system i s  u s u a l l y  broad enough t o  



r e c o g n i z e  t h a t  l a n d  a n d  w a t e r  m a n a g e m e n t  
s t r a t e g i e s  a p p l i e d  s e p a r a t e l y  d o  n o t  d e a l  w i t h  
t h e  s y m b i o t i c  o p p o r t u n i t i e s  a n d  c o n s t r a i n t s  
p e c u l i a r  t o  t h e  l a n d - w a t e r  i n t e r f a c e .  A 
f u n d a m e n t a l  p r o b l e m  r e l a t e s  t o  t h e  f a c t  t h a t  
c u r r e n t  i n s t i t u t i o n a l  a r r a n g e m e n t s  h a v e  f a i l e d  t o  
e n s u r e  t h a t  s h o r e l i n e s  a r e  a n  i n t e g r a l  c o m p o n e n t  
o f  a c o o r d i n a t e d  l a n d  a n d  w a t e r  m a n a g e m e n t  
s y s t e m .  " 

C o m p l a i n t s  

I n d i v i d u a l s  who h a v e  a p p r o a c h e d  t h e  O f f i c e  o f  t h e  
Ombudsman w i t h  c o m p l a i n t s  s p e c i f i c  t o  a q u a c u l t u r e  h a v e  
f o c u s e d  p r i m a r i l y  o n  two  a r e a s :  t h e  l a n d  a l l o c a t i o n  a n d  
t e n u r e  g r a n t i n g  p r o c e s s  : a n d  e n v i  r o n m e n t a l  impact a n d  
h e a l t h  i s s u e s .  Woven t h r o u g h o u t  t h e s e  c o m p l a i n t s  was a 
common c o n c e r n  t h a t  b a s i c  p r i n c i p l e s  o f  f a i r n e s s  h a d  b e e n  
b y p a s s e d ,  a n d  t h a t  m e c h a n i s m s  f o r  c o n £  l i c t  r e s o l u t i o n  w e r e  
e i t h e r  n o n - e x i s t e n t  o r  i n e f f e c t u a l .  I n  a d d i t i o n ,  i t  
a p p e a r e d  t o  some  c o m p l a i n a n t s  t h a t  M i n i s t r i e s  w e r e  n o t  
f o l l o w i n g  t h e i r  own g u i d e l i n e s .  

I t  s h o u l d  b e  r emembered  f i r s t l y  t h a t  t h e  f o l l o w i n g  
a l l e g a t i o n s  r e f l e c t  t h e  p e r c e p t i o n s  o f  some  c o a s t a l  
r e s i d e n t s  a n d  d o  n o t ,  f o r  t h e  p u r p o s e s  o f  t h i s  r e p o r t ,  
r e f l e c t  f i n d i n g s  o f  f a c t  by t h e  O f f i c e  o f  t h e  Ombudsman. 
S e c o n d l y ,  t h e  v o l u m e  o f  c o m p l a i n t s  r e l a t i v e  t o  t h e  t o t a l  
number  o f  a q u a c u l t u r e  t e n u r e s ,  w h i l e  s i g n i f i c a n t  t o  t h i s  
o f f i c e ,  i s  l o w .  The  number  o f  new c o m p l a i n t s  h a s  f u r t h e r  
d e c l i n e d ,  i n d i c a t i n g  p e r h a p s  t h e  s u c c e s s f u l  i m p l e m e n t a t i o n  
o f  r e c o m m e n d a t i o n s  f r o m  t h e  G i l l e s p i e  i n q u i r y .  

S e v e r a l  e x a m p l e s  o f  t y p i c a l  c o m p l a i n t s  f o l l o w :  

( a )  R e s i d e n t s  l i v i n g  i n  t h e  same  b a y  as  a p r o p o s e d  
f i s h  f a r m  made  e x t e n s i v e  r e p r e s e n t a t i o n s  t o  b o t h  
f e d e r a l  a n d  p r o v i n c i a l  a u t h o r i t i e s  a s  t o  t h e  
e n v i r o n m e n t a l  i n a p p r o p r i a t e n e s s  o f  a  f i s h  f a r m  i n  
t h a t  p a r t i c u l a r  l o c a t i o n .  They  a r g u e d  t h a t  d e p t h  
a n d  t i d a l  f l u s h i n g  w e r e  i n a d e q u a t e  t o  e n s u r e  t h a t  
d i s e a s e  w o u l d  n o t  b e  t r a n s f e r r e d  f r o m  c u l t u r e d  
f i s h  s t o c k  t o  n e a r b y  s h e l l  f i s h  b e d s .  A e s t h e t i c  
c o n s i d e r a t i o n s  w e r e  a l s o  a d v a n c e d ,  a s  w e l l  a s  
r e c r e a t i o n a l  c o n c e r n s  d u e  t o  a p e r c e i v e d  
d e g r a d a t i o n  o f  l o c a l  w a t e r  q u a l i t y  - i . e .  t h e  
r e s i d e n t s  n o  l o n g e r  w i s h e d  t o  s w i m  i n  t h e  w a t e r s  
a d j o i n i n g  t h e i r  homes.  They  d i d n ' t  l i k e  t h e i r  
access i m p e d e d ,  t h e i r  v i e w s  a l t e r e d ,  o r  t h e i r  
p e a c e  d i s t u r b e d .  D e s p i t e  c o n s i d e r a b l e  p r o t e s t  



be fo re ,  du r ing ,  and a f t e r  i s suance  of t e n u r e ,  
approva l  was g ran t ed  f o r  t h e  f i s h  farm t o  
commence o p e r a t i o n s .  

( h )  An i n d i v i d u a l  who owned wa te r f ron t  p rope r ty  w i t h  
a  s p e c t a c u l a r  c o a s t a l  v i s t a  awoke one morning t o  
f i n d  salmon farm net-pens anchored o f f  t h e  sho re  
of a d j a c e n t  p rope r ty .  The i n d i v i d u a l  was t aken  
comple te ly  by s u r p r i s e  and resen ted  t h e  f a c t  t h a t  
t h e  f i s h  farm t e n u r e  a p p l i c a t i o n  had Seen 
" f a s t - t r a c k e d "  t o  a l low commencement of 
o p e r a t i o n s ,  w i t h  l i t t l e  o r  no perce ived  p u b l i c  
involvement .  I n  s p i t e  of c o n s i d e r a b l e  p r o t e s t  
a f t e r  t h e  a r r i v a l  of t h e  farm, t h e  Min is t ry  of 
F o r e s t s  and Lands subsequent ly  i s sued  a  lonq-term 
l e a s e  f o r  o p e r a t i o n  of t h e  f a c i l i t i e s  a t  t h a t  
l o c a t i o n .  

( c )  App l i ca t i on  was made f o r  a  t enu re  i n  a  s h e l t e r e d  
bay of a  smal l  i s l a n d  community. Res iden t s  
opposed t h e  a p p l i c a t i o n  on t h e  b a s i s  t h a t  
n 3 v i g a t i o n a l  s a f e t y  and acces s  would be impai red ,  
t h e r e  would be adverse  environmental  impact 
consequences ,  and c o a s t a l  a e s t h e t i c s  would be 
harmed. There was a l s o  a  g e n e r a l  pe rcep t ion  t h a t  
t h e  p u b l i c  involvement i n  t h e  l i c e n c e  a p p l i c a t i o n  
p r o c e s s  was not meaningful b u t  was mere "window 
d r e s s i n g "  i n  t h a t  a  d e c i s i o n  t o  i s s u e  t h e  t e n u r e  
had Seen made r e g a r d l e s s  of l o c a l  o p p o s i t i o n .  

More s p e c i f i c a l l y ,  complainant  pe rcep t  i o n s  and concerns  
can be grouped a s  fo l l ows :  

( a )  The land  a l l o c a t i o n  p roces s :  

- l a c k  of a  c l e a r  p u b l i c a t i o n  of Min i s t ry  
p rocedures  and requirements  ; 

- l a c k  of a  s t a t u t o r y  framework c l e a r l y  r e l a t e d  t o  
t h e  s u b j e c t  of aquacu l tu r e :  

- an " u n c e r t a i n "  r e f e r r a l  p roces s ,  w i t h  l ack  of 
meaningful  p a r t i c i p a t i o n  by t h e  p a r t i e s  t o  whom 
a p p l i c a t i o n s  were r e f e r r e d  f o r  comment; 

- t h e  l a c k  of a  f a i r  and e f f e c t i v e  appea l  p roces s :  

- " f a s t - t r a c k i n g n ,  w i t h  no t a n g i b l e  observance of 
due p roces s  and a  y i e l d i n g  t o  e x t e r n a l  p r e s s u r e s  
from "ves t ed  i n t e r e s t s " :  



- l a c k  of e f f e c t i v e  p u b l i c  n o t i c e  of a p p l i c a t i o n  
f o r  t e n u r e  and inadequa te  l ead  t ime f o r  community 
p lann ing  and response : 

- s p e c u l a t i o n  i n  s i t e  a c q u i s i t i o n  could occur ,  
whereby a q u a c u l t u r e  o p e r a t o r s  would " t i e  upn a  
s i t e  w i t h  net-pen f a c i l i t i e s  f o r  appearance 
purposes  o n l y ,  t h e  u l t i m a t e  purpose being t o  t u r n  
t h e  s i t e  over  a t  a  p r o f i t  t o  l a r g e r  aquacu l tu re  
f i r m s .  

Environmental impact:  

- adve r se  impact on a e s t h e t i c s  of t he  c o a s t a l  
environment ; 

- adve r se  impact on r e s i d e n t i a l  p rope r ty  va lues  
through a l t e r a t i o n  of t h e  c h a r a c t e r  of t h e  
c o a s t l i n e  from wi lderness  t o  i n d u s t r i a l :  

- adve r se  impact on seabed marine l i f e  (non-mot i le  
organisms and f l o r a  1 ; 

- d i s r u p t i o n  of ecology:  c e r t a i n  a q u a t i c  l i f e  forms 
might be removed o r  de s t royed ,  whi le  o t h e r s  might 
be a t t r a c t e d  a s  p r e d a t o r s  t o  t h e  salmon net-pens;  

- pe rce ived  adve r se  impact of uneaten o r  excess  
f i s h  feed  and f i s h  f e c e s  cover ing  t h e  seabed,  and 
a g e n e r a l  concern f o r  t h e  pe r iod  of t ime 
neces sa ry  f o r  sub-aqua t ic  l ands  t o  recover t o  
t h e i r  former s t a t e ;  

- human waste d i s p o s a l  on s e l f - c o n t a i n e d  " f l o a t i n g  
f a rmsn  ( i . e .  r e s i d e n t i a l  f a c i l i t i e s  a t t a c h e d  t o  
f l o a t i n g  ne t -pens)  , and d i s p o s a l  of dead f i s h  
("marts"); 

- l a c k  of adequa te  r e g u l a t i o n  e i t h e r  t o  monitor o r  
t o  c o n t r o l  environmental  impact by f i s h  farms;  
and no appea l  p rocess  by which a f f e c t e d  p a r t i e s  
can have t h e i r  concerns  a d j u d i c a t e d  by an 
i m p a r t i a l ,  e x p e r t  t r i b u n a l ;  

- t h e  adve r se  impact of metal-based a n t i - f o u l a n t  
a g e n t s  used on salmon n e t s  t o  d i s cou rage  marine 
p l a n t  growth on t h e  n e t s .  



(c) Conflict resolution: 

- lack of any effective, or meaningful appeal 
process ; 

- lack of any mechanism for effective mediation or 
arbitration of individual and community concerns 
relative to aquaculture facility applications. 

(dl Health considerations: 

- effluent impact and water quality: 

- possible intrusion of antibiotics into the food 
chain: 

- a concern that farmed fish should be identified 
as such at the point of sale. 
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PRINCIPLES OF ADMINISTRATIVE FAIRNESS APPLICABLE TO LAND 
AND RESOURCE ALLOCATION, AND CONFLICT RESOLUTION 

I n  t h e  a n n u a l  a n d  p u b l i c  r e p o r t s  p r o d u c e d  b y  t h i s  o f f i c e ,  
t h e  common g o a l  h a s  b e e n  t o  a r t i c u l a t e  t h e  c o r e  e l e m e n t s  
o f  f a i r  a d m i n i s t r a t i o n .  I t  i s  a p p r o p r i a t e  t o  r e v i e w  t h e s e  
b a s i c  p r i n c i p l e s ,  a s  t h e y  w i l l  f o r m  t h e  c o n t e x t  w i t h i n  
w h i c h  t h e  a d m i n i s t r a t i o n  o f  a q u a c u l t u r e  is  r e v i e w e d  a n d  
a s s e s s e d  i n  t h i s  r e p o r t .  

T h e  f o l l o w i n g  e l e m e n t s  h a v e  b e e n  d i s t i l l e d  f r o m  t h e  
e x p e r i e n c e  a n d  e x p e r t i s e  o f  t h i s  o f f i c e  i n  m a t t e r s  o f  
a d m i n i s t r a t i o n  a n d  a r e ,  i n  e s s e n c e ,  f o u n d a t i o n a l  aspects  
o f  a d m i n i s t r a t i v e  law, w i t h  some  s p e c i f i c  m o d i f i c a t i o n  
a p p r o p r i a t e  t o  s e r v e  t h e i r  a p p l i c a t i o n  w i t h i n  t h e  c o n t e x t  
o f  r e s o u r c e  managemen t  a n d  c o n f l i c t  r e s o l u t i o n .  

(a) In matters affecting the rights and interests of 
Provincial residents, fairness, certainty, and 
predictability are best served through a 
legislative foundation by way of a specific 
statute, with enabling sections to provide for 
regulations. 

P u b l i c  t r u s t  a n d  c o n f i d e n c e  i n  t h e  r e g u l a t i o n  o f  a n  
i n d u s t r y  i s  best  p r o v i d e d  t h r o u g h  t h e  m e c h a n i s m  o f  a  
w e l l - d e f i n e d  l e g a l  f r a m e w o r k ,  e s p e c i a l l y  i n  m a t t e r s  t h a t  
may g i v e  r i s e  t o  d i s p u t e s  among i n d i v i d u a l s  w i t h  
l e g i t i m a t e  b u t  c o m p e t i n g  i n t e r e s t s .  Where  i t  i s  
f o r e s e e a b l e  t h a t  t h s  r i g h t s  o f  i n d i v i d u a l s  a n d / o r  
c o m m u n i t i e s  w i l l  be i n  c o n f l i c t ,  t h e  l e g a l  f r a m e w o r k  
s h o u l d  b e  e s t a b l i s h e d  by l e g i s l a t i o n ,  t o  w h i c h  i n t e r e s t e d  
p a r t i e s  c a n  r e f e r  i n  p l a n n i n g  t h e i r  a f f a i r s  o r  r e s o l v i n g  
t h e i r  d i s p u t e s .  G o v e r n m e n t  p e r f o r m a n c e  a n d  a c c o u n t a b i l i t y  
t h e n  b e c o m e s  m e a s u r a b l e .  

(b) An opportunity for meaningful participation of 
those individuals or groups whose interests are 
affected, directly or indirectly. 

M e a n i n g f u l  p a r t i c i p a t i o n  m e a n s  t h a t  i n d i v i d u a l s ,  g r o u p s ,  
l o c a l  g o v e r n m e n t ,  o r  a n y  o t h e r  p a r t y  o r  p a r t i e s  w i t h  
s i g n i f i c a n t  a n d  l e g i t i m a t e  i n t e r e s t s  w i l l  b e  r e c o g n i z e d  i n  
t h e  p l a n n i n g ,  i m p l e m e n t a t i o n ,  a n d  c o n f l i c t  r e s o l u t i o n  
p r o c e s s e s .  I t  i m p l i e s  t h a t  t h e i r  r e p r e s e n t a t i o n s  w i l l  
r e c e i v e  c a r e f u l  c o n s i d e r a t i o n  a n d  w i l l  b e  a c c o r d e d  d u e  
r e g a r d  c o n s i s t e n t  w i t h  t h e  i m p o r t a n c e  o f  t h e  i n d i v i d u a l ' s  
i n t e r e s t .  I n  o t h e r  w o r d s ,  a  d u t y  i s  p l a c e d  u p o n  t h e  



d e c i s i o n  m a k e r ,  i n s o f a r  a s  i s  r e a s o n a b l y  p o s s i b l e ,  t o  
a p p r e c i a t e  f u l l y  t h e  s i g n i f i c a n c e  o f  a n d  t h e  f o u n d a t i o n  
f o r  t h e  v a r i o u s  i n d i v i d u a l  o r  g r o u p  i n t e r e s t s .  

(c) A structured framework for the exercise of 
discretion. 

T h e  s t r u c t u r i n g  o f  a d m i n i s t r a t i v e  d i s c r e t i o n  i n  d e c i s i o n  
m a k i n g  i s  e s s e n t i a l  t o  a s s u r e  p u b l i c  c o n f i d e n c e ,  a n d  i s  
m o s t  e f f e c t i v e l y  a c h i e v e d  t h r o u g h  t h e  a p p l i c a t i o n  o f  
o b j e c t i v e  p r o c e s s  a n d  a s s e s s m e n t  c r i t e r i a  w h i c h  a r e  s e t  
o u t  i n  l e g i s l a t i o n ,  r e g u l a t i o n s ,  a n d  p u b l i s h e d  o f f i c i a l  
M i n i s t r y  p o l i c y  d o c u m e n t s .  

When a d m i n i s t r a t i v e  d i s c r e t i o n  i s  e x e r c i s e d  i n  a r e a s  w h e r e  
p o t e n t i a l  c o n f l i c t  ex i s t s  b e t w e e n  p r i v a t e  a n d  i n d u s t r i a l  
i n t e r e s t s ,  t h e r e  w i l l  a l w a y s  be s u s p i c i o n  t h a t  e i t h e r  t h e  
" v e s t e d  i n t e r e s t s "  o r  t h e  " s q u e a k y  w h e e l s "  h a v e  
i n o r d i n a t e l y  o r  i m p r o p e r l y  i n f l u e n c e d  t h e  s y s t e q  f o r  
d e c i s i o n  m a k i n g .  T h e  p u b l i c a t i o n  o f  c l e a r l y  d e f i n e d  
c r i t e r i a  by w h i c h  d i s c r e t i o n  i s  t o  b e  e x e r c i s e d ,  w i t h  
c l e a r l y  d e f i n e d  p a r a m e t e r s  s u c h  t h a t  s i m i l a r  s i t u a t i o n s  
a r e  t r e a t e d  c o n s i s t e n t l y  a n d  d i f f e r e n t  s i t u a t i o n s  a r e  
t r e a t e d  i n d i v i d u a l l y ,  is  e s s e n t i a l .  

(dl Policy guidelines, rules and regulations promulgated 
by Ministries must be clearly defined in plain 
language and publicly available. 

P u b l i c  c o n f i d e n c e  i s  b o l s t e r e d  when the p u b l i c  knows a n d  
u n d e r s t a n d s  t h e  d e c i s i o n - m a k i n g  p r o c e s s .  

(el Adequate and appropriate reasons for 
administrative decisions with significant impact 
should be provided in written form, whether 
required by law or not. 

T h i s  e n a b l e s  p a r t i e s  t o  m e a s u r e  a c c u r a t e l y  p e r f o r m a n c e  
a g a i n s t  p o l i c y .  I n d i v i d u a l s  a r e  a b l e  t o  d e t e r m i n e  c l e a r l y  
t h e  b a s i s  u p o n  w h i c h  t h e  d e c i s i o n  was r e a c h e d ,  a n d  a r e  
l ess  l i k e l y  t o  c h a l l e n g e  t h e  d e c i s i o n ,  p a r t i c u l a r l y  i f  t h e  
r e a s o n s  p r o v i d e d  make i t  c l e a r  t h a t  t h e  a v a i l a b l e  e v i d e n c e  
was c o n s i d e r e d  f a i r l y .  T h e  d e c i s i o n  t h u s  made a n d  
a r t i c u l a t e d  i s  a l s o  more  l i k e l y  t o  w i t h s t a n d  l a t e r  
s c r u t i n y  by a n  i n d e p e n d e n t  r e v i e w  a g e n c y  o r  t r i b u n a l .  

(f) Internal review procedures that allow an affected 
individual to understand clearly the basis upon, 
or process by which the original decision was 
made, and to advance quickly and efficiently his 



opposing views to an individual who has power to 
act, are useful and necessary to ensure that 
errors, such as incorrect or inappropriate 
interpretation of policy and regulatory 
requirements are either speedily rectified or 
openly justified to the satisfaction of all 
parties. 

Whenever a d m i n i s t r a t i v e  d e c i s i o n s  a r e  made which a r e  not 
c o n s i s t e n t  w i t h  t h e  d e s i r e s  of p a r t i e s  who have l e g i t i m a t e  
i n t e r e s t s ,  t h e r e  e x i s t s  t h e  p o s s i b i l i t y  of s u s p i c i o n  and 
resentment  t h a t  t h e  p roces s  was b iased  i n  favour  of t h e  
p a r t y  whose i n t e r e s t s  were a p p a r e n t l y  favoured.  An 
e f f e c t i v e  i n t e r n a l  review system i n  which i n d i v i d u a l s  can 
p a r t i c i p a t e  and by which t h e  r a t i o n a l e  f o r  a  d e c i s i o n  can 
be made known is t h e  founda t ion  f o r  d i s p e l l i n g  such 
s u s p i c i o n s .  

( g )  External review procedures - appeals: an independent 
appeal process which is available without excessive 
cost is a vital aspect of assuring public confidence 
in the integrity of the regulatory process. 

The appea l  body should  be e x p e r t  i n  t h e  t e c h n i c a l  a r e a  
being admin i s t e r ed ,  and a s  wel l  should  have a t  l e a s t  one 
member we11 versed i n  t h e  p r i n c i p l e s  of a d m i n i s t r a t i v e  
law. The appea l  body m u s t  be t r u l y  independent w i t h  wide 
powers t o  hear  ev idence ,  c a l l  w i tnes se s ,  and, i f  
neces sa ry ,  t o  s u b s t i t u t e  i t s  d e c i s i o n  f o r  t h a t  of t h e  
a d m i n i s t r a t i v e  body i n  a p p r o p r i a t e  c a s e s .  

S e c t i o n  5 9  of t h e  Land Act i s  an example of an appea l  
system which i s  inadequa te .  The Min i s t e r  a p p o i n t s  one of 
h i s  i n t e r n a l  s t a f f  members t o  hear t h e  appeal  i f  t h e  
M i n i s t e r  c o n s i d e r s  i t  a d v i s a b l e  t h a t  t he  appeal  b e h e a r d  
a t  a l l .  An e x t e r n a l  appea l  t o  c o u r t  nay be e x e r c i s e d  on ly  
a f t e r  t h e  s.  59 appea l  has been conducted,  a n d o n  
q u e s t i o n s  of law on ly .  I n  o t h e r  words, evidence may not 
be p re sen t ed  and reviewed on t h e  m e r i t s  a t  t h e  " e x t e r n a l  
a p p e a l "  i n  c o u r t .  

(h) An integrated, inter-disciplinary, and 
inter-ministerial planning process, based on a 
specific enabling statute and incorporating a 
long-range conception of the physical areas being 
administered or managed and which makes ample 
allowance for meaningful public participation at 
the beginninq of the land allocation process, is 
basic to the achievement of administrative 
fairness ; its application should extend not only 



t o  m a x i m i z i n g  b e n e f i t s  w h i c h  may a c c r u e  f r o m  t h e  
d e v e l o p m e n t  of a p a r t i c u l a r  i n d u s t r y ,  b u t  a l s o  t o  
a v o i d i n g ,  r a t h e r  t h a n  t h e  m o r e  d i f f i c u l t  a n d  
t i m e - c o n s u m i n g  r e s o l v i n g ,  o f  c o n f l i c t s .  

B e f o r e  i n d i v i d u a l s  3 n d  a g e n c i e s  c a n  d e c i d e  o n  t h e  m e t h o d s  
u s e d  t o  a c h i e v e  c e r t a i n  g o a l s ,  t h e y  h a v e  t o  d e c i d e  w h e r e  
t h e y  w a n t  t o  be .  T h i s  e n t a i l s  t h e  c r e a t i o n  o f  a 
l o n g - r a n g e  v i s i o n  o r  c o n c e p t .  T h e  t r a n s l a t i o n  o f  t h e  
v i s i o n  i n t o  p r a c t i c a l  g o a l s ,  o b j e c t i v e s ,  a n d  m e c h a n i s m s  
f o r  a t t r a c t i n g  p u b l i c  p a r t i c i p a t i o n  a n d  d e a l i n g  w i t h  
p c l b l i c  d i s p u t e s ,  m u s t  be b a s e d  o n  a n  o v e r a l l  f r a m e w o r k  f o r  
p l a n n i n g  w h i c h  r e s p e c t s  d i v e r s e  i n t e r e s t s ,  m a n d a t e s  a n d  
e x p e r t i s e .  U s e f u l  e x a m p l e s  w i t h  p r a c t i c a l  e m p h a s e s  
i n c l u d e :  s .  9 0 . 5 8 . 0 2 0  o f  t h e  W a s h i n g t o n  S h o r e l i n e  
i4anagement  A c t  o f  1 9 7 1 ,  s. 3 0 2 ,  C o a s t a l  Zone  Management  
A c t  o f  1 9 7 2  ( b o t h  f o u n d  i n  A p p e n d i x  6 ) ;  a n d  "A L i v i n g  - 
R i v e r  by t h e  D o o r n ,  d o c u m e n t i n g  t h e  p r o p o s e d  management  
s y s t e m  f o r  t h e  F r a s e r  E s t u a r y .  I n t e g r a t e d  p l a n n i n g  a l l o w s  
e a c h  p a r t y  t o  p a r t i c i p a t e  i n  t h e  d e c i s i o n s  w h i c h  w i l l  
a f f e c t  i t s  i n t e r e s t s .  I n  t h e  case o f  i n d u s t r i a l  o r  
c o m m e r c i a l  d e v e l o p m e n t  i n  a reas  i n  w h i c h  s u c h  d e v e l o p m e n t  
h a s  p r e v i o u s l y  b e e n  r a r e ,  t h e  p l a n n i n g  c o m p o n e n t  b e c o m e s  
c r i t i c a l .  The time p e r i o d  w h i c h  may b e  a l l o w e d  f o r  
p u b l i c a t i o n  o f  a n  a p p l i c a t i o n  f o r  Crown l a n d ,  o r  e v e n  a  
p u b l i c  h e a r i n g ,  c a n  be e n t i r e l y  i n a d e q u a t e  f o r  c o m m u n i t i e s  
p r o p e r l y  t o  a d d r e s s  p r o p e r l y  i s s u e s  a n d  c o n c e r n s  w h i c h  
w i l l  l i k e l y  b e  m a n i f e s t e d  o v e r  t h e  l i f e  o f  t h e  i n d u s t r i a l  
o r  c o m m e r c i a l  p r o j e c t .  S i n c e  m o s t  d e v e l o p m e n t s  o f  t h i s  
n a t u r e  a r e  e s t a b l i s h e d  w i t h  a l o n g  term p r i v a t e  p l a n ,  s o  
a l s o  s h o u l d  t h e  l o c a l  c o m m u n i t y  be a b l e  t o  e n g a g e  i n  
l o n g - t e r m  p l a n n i n g  o n  a c o o p e r a t i v e  b a s i s  w i t h  p r o v i n c i a l  
a u t h o r i t i e s .  T h i s  w i l l  h e l p  t o  e n s u r e  t h a t  i n d u s t r i a l  
d e v e l o p m e n t s  o n  Crown l a n d  d o  n o t  o c c u r  w i t h o u t  t h e  
c a r e f u l  c o n s i d e r a t i o n  t h a t  a  p l a n n i n g  p r o c e s s  c a n  p r o v i d e ,  
by way o f  s u f f i c i e n t  l e a d  time a n d  a m e a s u r e  o f  i n f o r m e d  
a n t i c i p a t i o n .  

( i )  An e f f i c i e n t  m e c h a n i s m  f o r  t h e  i n d e p e n d e n t  
a s s e s s m e n t  o f  e n v i r o n m e n t a l  o r  s oc i a l  i m p a c t ,  i n  
i n s t a n c e s  w h e r e  t h e  a b i l i t y  o f  t h e  p a r t i e s  t o  
m a k e  r e a s o n a b l e  o r  a c c u r a t e  impact p r e d i c t i o n s  i s  
l i m i t e d ,  a n d  t h e  m a g n i t u d e  o f  a n  u n e x p e c t e d  
a d v e r s e  impact may be s i g n i f i c a n t .  

T h e r e  may b e  i n s t a n c e s  w h e r e  r i s k s ,  m i n o r  t o  m a j o r ,  w i l l  
b e  u n a v o i d a b l e ,  a n d  a m e c h a n i s m  f o r  s e c u r i n g  i n f o r m a t i o n  
f r o m  a  d i v e r s e  r a n g e  o f  i n t e r e s t s  w i l l  n o t  b e  a d e q u a t e  i n  
c r e a t i n g  a n  i n f o r m a t i o n  b a s e  f o r  d e c i s i o n  m a k i n g  
s u f f i c i e n t  t o  m i n i m i z e  r i s k s .  Where  a n  e r r o r  i n  s i t i n g  o f  



an i n d u s t r i a l  f a c i l i t y  could r e s u l t  i n  major i n j u r y  t o  a  
f r a g i l e  r e sou rce ,  ( e . g . ,  t h e  l o c a t i o n  of a  chemical  
p roces s ing  p l a n t  r e l a t i v e  t o  s h e l l f i s h  ha rves t i ng  a r e a s )  a  
system of impact assessment  which recognizes  p u b l i c  
i n t e r e s t  and e x p e r t i s e  a s  a  va luab l e  in format ion  source  
should be f o s t e r e d .  T h i s  i s  not formal c o n f l i c t  
r e s o l u t i o n ,  nor i s  i t  pu re ly  a  p lanning ma t t e r .  Ra ther ,  
a d m i n i s t r a t i v e l y  f a i r  systems of impact assessment should  
be d i r e c t e d  a t  t h e  unbiased a c q u i s i t i o n  of t h e  bes t  
a v a i l a b l e  d a t a  and p r e d i c t i o n s ,  which can then  be a p p l i e d  
t o  the  c r i t i c a l  q u e s t i o n s  of where, when, how, and whether 
o r  not t o  proceed w i t h  a  p r o j e c t .  I n t e g r a l  t o  t h e  p rocess  
and u s e f u l  i n  enhancing t h e  c o s t - e f f e c t i v e n e s s  of t h e  
p roces s ,  i s  t h e  e s t a b l i s h m e n t  of a  t h r e s h o l d  l e v e l  a t  
t ~ h i c h  a  s o c i a l  o r  environmental  impact assessment should 
be conducted.  

The b a s i c  components of an environmental  o r  s o c i a l  impact 
assessment which i nvo lves  p u b l i c  p a r t i c i p a t i o n  may 
i n c l u d e ,  and should  account f o r ,  t h e  i d e n t i f i c a t i o n  of t h e  
i s s u e  and de t e rmina t ion  of i n t 2 r e s t s ;  t h e  procedure f o r  
p u b l i c  n o t i c e  and l o c a t i o n  and t i m e t a b l e  of t h e  
p roceed ings :  t h e  s t y l e  of hear ing  t o  be conducted;  t h e  
acces s  of p a r t i e s  t o  e x p e r t  a s s i s t a n c e ,  and t h e i r  a b i l i t y  
t o  o b t a i n  necessary  r e l e v a n t  i n fo rma t ion .  The 
s o p h i s t i c a t i o n  of t h e  p a r t i e s  f o r  t he  type of hear ing 
being conduc ted ,  and t h e  procedure  f o r  appointment of t h e  
a s s e s s o r  o r  a s s e s s o r s  a r e  a l s o  important  e lements  of such 
a  p rocess .10  

A process  t o  be avoided i s  t h e  e f f e c t  of e x p e r t s  r e t a i n e d  
t o  p r e s e n t  d a t a  i n  a  f a s h i o n  which w i l l  advance on ly  t h e  
i n t e r e s t s  of t h e i r  c l i e n t .  Where such a  p r e s e n t a t i o n  i s  
made i n  a  j u d i c i a l  ( c o u r t )  o r  q u a s i - j u d i c i a l  
( a d m i n i s t r a t i v e  t r i b u n a l )  environment,  t h e r e  remains t h e  
p rospec t  t h a t  t h e  b e s t  answer may be d i s t i l l e d  from 
c o n f l i c t i n g  ev idence :  t h i s  i s  t h e  h e a r t  of t h e  a d v e r s a r i a l  
system. A more s a t i s f a c t o r y  i n i t i a l  approach,  c o n s i s t e n t  
w i t h  an u l t i m a t e  f i n d i n g  which i s  more l i k e l y  t o  s ecu re  a  
l a s t i n g  r e s o l u t i o n ,  i s  con ta ined  w i t h i n  t h e  concept  of 
consensua l  d i s p u t e  r e s o l u t i o n .  In i t s  most b a s i c  form, 
t h e  concept  r e q u i r e s  t h a t  opposing e x p e r t s  be requ i red  t o  
c r e a t e  a  consensus  among themselves  a s  t o  t h e  accuracy of 
a v a i l a b l e  d a t a  and a r e a s  i n  which l e g i t i m a t e  q u e s t i o n s  
remain, and an a p p r o p r i a t e  approach t o  t he  answering of 
t hose  q u e s t i o n s .  

Any system of environmental  o r  s o c i a l  impact assessment 
should  be, a s  f a r  a s  p o s s i b l e ,  t ime and c o s t  e f f i c i e n t  f o r  
a l l  p a r t i e s  invo lved .  I f  such assessments  become a  



b a r r i e r  t o  p a r t i c i p a t i o n  t h e n  t h e  u l t i m a t e  g o a l  o f  
a d m i n i s t r a t i v e  f a i r n e s s  may b e  d e f e a t e d ;  m e r i t o r i o u s  
p r o j e c t s  may be a b a n d o n e d  b e c a u s e  t h e  p r o p o n e n t s  c a n n o t  
a f f o r d  t o  r i s k  i n o r d i n a t e  e x p e n s e  i n  a n  a p p l i c a t i o n  
p r o c e d u r e ,  t h e  r e s u l t s  o f  w h i c h  m i g h t  be u n c e r t a i n .  
A l t e r n a t i v e l y ,  o p p o n e n t s  w i s h i n g  t o  r a i s e  l e g i t i m a t e  
c o n c e r n s  a n d  e s t a b l i s h  t h e i r  case m i g h t  n o t  b e  ab le  t o  
f i n a n c e  t h e  i n v e s t i g a t i o n  n e c e s s a r y  t o  p r o d u c e  t h e  
r e q u i r e d  e v i d e n c e ,  a n d  a p o t e n t i a l l y  d a m a g i n g  d e v e l o p m e n t  
m i g h t  p r o c e e d  u n c h a l l e n g e d .  
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THE GILLESPIE REPORT AND RESULTING INITIATIVES. 

On O c t o b e r  3 1 ,  1 9 8 6 ,  a  m o r a t o r i u m  was i m p o s e d  by  t h e  
H o n o u r a b l e  Jack J.  Kempf, M i n i s t e r  o f  F o r e s t s  a n d  L a n d s ,  
o n  t h e  i s s u a n c e  o f  f i n f i s h  a q u a c u l t u r e  t e n u r e s .  S i x  d a y s  
l a t e r  a n  i n q u i r y  i n t o  f i n f i s h  a q u a c u l t u r e  was e s t a b l i s h e d  
u n d e r  t h e  c h a i r m a n s h i p  o f  D a v i d  G i l l e s p i e .  G i l l e s p i e ' s  
m a n d a t e  w a s  t o  c o n s u l t  w i t h  g o v e r n m e n t  a g e n c i e s ,  o b t a i n  
p u b l i c  s u b m i s s i o n s  f r o m  i n t e r e s t e d  p a r t i e s ,  a n d  i s s u e  a 
r e p o r t  w i t h  r e c o m m e n d a t i o n s  - t o  t h e  M i n i s t r y  o f  F o r e s t s  a n d  
L a n d s  w i t h i n  j u s t  30 d a y s .  The  m o r a t o r i u m  was a r e s u l t  o f  
c o n c e r n s  r a i s e d  by t h e  B . C .  F i s h e r m a n  a n d  A l l i e d  W o r k e r s  
U n i o n  (UFAWU). T h e  UFAWU c a l l e d  f o r  a m o r a t o r i u m  t o  a l l o w  
f o r  a  f u l l  r e v i e w  o f  t h e  i m p a c t s  o f  t h e  s a l m o n  f a r m i n g  
i n d u s t r y ,  g i v e n  t h e  r a p i d  i n c r e a s e  i n  Crown l a n d  
a p p l i c a t i o n s  f o r  f i n £  i s h  a q u a c u l t u r e  d u r i n g  1 9 8 6 .  F o u r  
p u b l i c  m e e t i n g s  w e r e  h e l d  a n d  258  s u b m i s s i o n s  ( l e t t e r s ,  
f o r m a l  b r i e f s ,  a n d  o r a l  p r e s e n t a t i o n s  a t  p u b l i c  m e e t i n g s )  
w e r e  r e c e i v e d .  

The  r e s u l t  o f  t h e  e n q u i r y  w a s  52 r e c o m m e n d a t i o n s .  
Recommenda t  i o n s  t o u c h i n g  o n  m a t t e r s  w i t h i n  t h e  
j u r i s d i c t i o n  o f  t h i s  o f f  ice  a r e  l i s t e d  b e l o w ,  f o l l o w e d  by  
a b r i e f  comment  o n  g o v e r n m e n t  i n i t i a t i v e s  w h i c h  h a v e  b e e n  
e f f e c t e d  t o  d a t e .  The  s e c t i o n s  o f  G i l l e s p i e ' s  R e p o r t  
w h i c h  h a v e  n o t  b e e n  commented  u p o n  i n  t h i s  R e p o r t  d e a l  
w i t h  m a t t e r s  w h i c h  a r e  e x c l u s i v e l y  t e c h n i c a l  o r  
l e g i s l a t i v e  i n  n a t u r e ,  a n d  h e n c e  n o t  a p p r o p r i a t e  f o r  
comment  by  t h e  Ombudsman ' s  O f f  i c e .  

G i l l e s p i e ' s  R e c o m m e n d a t i o n s :  E x c e r p t s  a n d  Commenta ry  

1. ( R e c o m m e n d a t i o n  No. 4 . 1 . 2 )  "The  g o v e r n m e n t  
s h o u l d  d e v e l o p  a p r o v i n c i a l  a q u a c u l t u r e  p o l i c y  
w h e r e  i t  c l a r i f i e s  p r o v i n c i a l  d i r e c t i o n ,  a g e n c y  
r o l e s ,  a n d  t h e  r e s p o n s i b i l i t i e s  o f  b o t h  
g o v e r n m e n t  a n d  t h e  p r i v a t e  s e c t o r  f o r  t h e  
i n d u s t r y " .  

Comment: G i l l e s p i e  v i e w s  ".  . . t h e  l a c k  o f  a 
s t r o n g  p r o v i n c i a l  s t a t e m e n t . .  . a s  d e t r i m e n t a l  t o  
t h e  o r d e r l y  a n d  e f f i c i e n t  g r o w t h  o f  t h e  
i n d u s t r y n .  T h i s  o b s e r v a t i o n  i s  a c c u r a t e  a n d  
i n c i s i v e .  A s t r o n g ,  c l e a r  s t a t e m e n t  o f  p o l i c y  i s  
i n d e e d  n e c e s s a r y ;  h o w e v e r ,  i t  is  t h e  o p i n i o n  o f  
t h i s  o f f i c e  t h a t  i t  is a p p r o p r i a t e  f o r  s u c h  
p o l i c y  t o  f i n d  e x p r e s s i o n  i n  l e g i s l a t i o n .  T h e r e  
a r e  v i r t u a l l y  no  P r o v i n c i a l  s t a t u t e s  o r  
r e g u l a t i o n s  w h i c h  h a v e  b e e n  c r e a t e d  i n  d i r e c t  
r e s p o n s e  t o  t h e  g r o w t h  o f  t h e  i n d u s t r y .  T h i s  h a s  
c r e a t e d  a s i t u a t i o n  i n  w h i c h  a n y o n e  w i s h i n g  t o  



e s t a b l i s h  a  f i s h  f a r m ,  o r  o b j e c t  t o  a  f i s h  f a r m ,  
m u s t  c o n t a c t  t h e  a p p r o p r i a t e  M i n i s t r y ,  w h i c h  may 
i n  f a c t  h a v e  c o n t r o l  o v e r  o n l y  o n e  a s p e c t  o f  t h e  
f a r m i n g  o p e r a t i o n ,  t o  f i n d  o u t  w h a t  t h e  
g o v e r n m e n t  p o l i c y  i s .  No f o r m a l  a n d  b i n d i n g  
a p p e a l  s y s t e m  e x i s t s  t o  p r o v i d e  a r emedy  f o r  
g r i e v a n c e s  o f  a n y  o f  t h e  p a r t i e s  i n v o l v e d  i n  t h e  
p r o c e s s .  

( R e c o m m e n d a t i o n  No. 4 . 1 . 3 )  " T h e  g o v e r n m e n t  
s h o u l d  e s t a b l i s h  a n  A q u a c u l t u r e  A d v i s o r y  C o u n c i l  
f r o m  k e y  a g e n c i e s  a n d  i n t e r e s t  g r o u p s . "  T h i s  
a d v i s o r y  c o u n c i l  was  e s t a b l i s h e d  i n  mid -1987 .  
G i l l e s p i e  p r o p o s e d  t h a t  t h e  c o u n c i l  be t h e  
v e h i c l e  f o r  d i r e c t  i n v o l v e m e n t  o f  t h e  i n d u s t r y  - 
h e  b e l i e v e s  t h i s  i s  c r i t i c a l  f o r  d e v e l o p m e n t  o f  
a q u a c u l t u r e  - a s  we l l  a s  p r o v i d i n g  t h e  
o p p o r t u n i t y  f o r  o t h e r  i n t e r e s t e d  g r o u p s  
( c o m m e r c i a l  f i s h e r i e s ,  N a t i v e  I n d i a n s ,  
r s c r e a t i o n a l  g r o u p s  a n d  F i s h e r i e s  C o u n c i l  o f  
B . c . )  t o  p a r t i c i p a t e  i n  t h e  d e v e l o p m e n t  o f  
g o v e r n m e n t  p o l i c y .  

Comment : T 
s t e p  i n  t h e  
i m p l e m e n t e d  ; 
e s t a b l i s h e d  

h i s  r e c o m m e n d a t i o n  i s  a n  i m p o r t a n t  
r i g h t  d i r e c t i o n ,  a n d  h a s  b e e n  f u l l y  

t h e  A d v i s o r y  C o u n c i l  h a s  b e e n  
a n d  meets p e r i o d i c a l l y  t o  d i s c u s s  

i s s u e s  o f  c o n c e r n  t o  i t s  members ,  who r e p r e s e n t  a 
v a r i e d  c r o s s - s e c t i o n  o f  c o a s t a l  s o c i e t y ,  f r o m  
f i s h  f a r m e r s  t o  l o c a l  g o v e r n m e n t  t o  
e n v i r o n m e n t a l i s t s .  However ,  t h e  n o n - b i n d i n g  
r e c o m m e n d a t i o n s  o f  t h e  C o u n c i l  w i l l  l i k e l y  be 
i n a d e q u a t e  t o  a c h i e v e  t h e  s a m e  d e g r e e  o f  
a d m i n i s t r a t i v e  f a i r n e s s  a s  a n  A c t  w h i c h  i s  t h e  
p r o d u c t  o f  p u b l i c  d e b a t e  w i t h  s p e c i a l i z e d  
s u b m i s s i o n s ,  p u b l i s h e d  r e g u l a t i o n s ,  a n d  a  b i n d i n g  
a p p e a l  m e c h a n i s m  s u c h  a s  a n  a q u a c u l t u r e  a p p e a l  
b o a r d .  An A q u a c u l t u r e  S t e e r i n g  C o m m i t t e e  h a s  
b e e n  i n  e x i s t e n c e  s i n c e  1 9 8 5 ,  a n d  e x i s t s  t o  
c o o r d i n a t e  a q u a c u l t u r e  p o l i c y ,  r e s e a r c h  
p r i o r i t i e s ,  p l a n n i n g  a n d  p r o c e d u r e s  among t h e  
v a r i o u s  i n t e r e s t e d  M i n i s t r i e s .  F u r t h e r  comment  
o n  t h e  S t e e r i n g  C o m m i t t e e  i s  c o n t a i n e d  i n  P a r t  V 
o f  t h i s  R e p o r t .  

3 .  ( R e c o m m e n d a t i o n  No. 4 . 1 . 6 )  " T h e  g o v e r n m e n t  
s h o u l d  s u p p o r t  g r e a t e r  c o o p e r a t i o n  w i t h  l o c a l  
g o v e r n m e n t  i n  p r o m o t i o n ,  p l a n n i n g  a n d  a p p r o v a l  o f  
f i n f i s h  a q u a c u l t u r e . "  



Comment : G i l l e s p i e  no t e s  t h a t  some l o c a l  
governments, caught  i n  t h e  middle between t h e  
i n d u s t r y  and l o c a l  r e s i d e n t s  who o b j e c t  t o  t he  
p resence  of a  f i s h  farm, a r e  unable t o  d i r e c t  t h e  
p roposa l  t o  more s o c i a l l y  accep t ab l e  l o c a t i o n s ,  
whi le  some o t h e r  l o c a l  governments a r e  eager  t o  
a t t r a c t  t h e  economic b e n e f i t s  of f i s h  farming.  
G i l l e s p i e  s u g g e s t s  t h a t  such p r o v i n c i a l  
coope ra t i on  should i nc lude  funding f o r  promotion 
and p lann ing  of a q u a c u l t u r e ,  p rov i s ion  of model 
by-laws, and p a r t i c i p a t i o n  by p r o v i n c i a l  resource  
agenc i e s  i n  l o c a l  p lann ing .  The mechanisms of 
zoning by-laws a r e  only  e f f e c t i v e  i n  providing a  
s i g n i f i c a n t  measure of involvement and l o c a l  
government c o n t r o l  i n  t h e  r e f e r r a l  and approval  
p roces s  i f  t hey  precede a q u a c u l t u r e  development. 
T h i s  i s  because aquacu l tu re  o p e r a t i o n s  w i l l  
q u a l i f y  a s  non-conforming use s  i f  they  a r e  
g ran t ed  t e n u r e  before  such l o c a l  r e g u l a t i o n s  a r e  
i n  p l a c e .  Many o p e r a t i o n s  were e s t a b l i s h e d  
before  l o c a l  c o n t r o l s  were i n  e f f e c t .  

4 .  (Recommendation No. 4 . 2 . 1 )  "The government 
should expand i t s  p u b l i c  in format ion  programs t o  
p rov ide  a  broader  range of s e r v i c e s  and 
in format ion  a c c e s s . "  

Comment : T h i s  is  an important  p roposa l .  
However, t h i s  would be most e f f e c t i v e  i n  
promoting a d m i n i s t r a t i v e  f a i r n e s s  i f  i t  was 
combined w i t h  a  pub l i shed  Act and r e g u l a t i o n s  t o  
which i n d i v i d u a l s ,  i n d u s t r y  members, and 
i n t e r e s t e d  p a r t i e s  could  be d i r e c t e d  i n  response  
t o  t h e i r  q u e s t i o n ,  " I s n ' t  t h e r e  a  law governing 
t h i s ? "  

5 .  (Recommendation No. 4 .5 .2 )  "The p r o v i n c i a l  
government should  e s t a b l i s h  a  mandatory 
environmental  moni tor ing and d a t a  ga the r ing  
system f o r  each aquacu l tu re  s i t e  and surroundinq 
a r e a ,  t h e  r e s u l t s  of which should be submit ted  on 
a  r e g u l a r  b a s i s  f o r  review of changes i n  
environmental  q u a l i t y . "  

Comment : G i l l e s p i e  s t a t e s ,  "Environmental 
moni tor ing r e p r e s e n t s  a  major d e f i c i e n c y  i n  t h e  
r e g u l a t i o n  of f i n £  i s h  a q u a c u l t u r e " .  The 
government has t aken  s t e p s  t o  i n i t i a t e  such a  
program which w i l l  l i k e l y  be e s t a b l i s h e d  some 
t ime i n  1988 under new r e g u l a t i o n s  passed 
pursuan t  t o  t h e  Waste Management Act.  In  t he  



i n t e r i m ,  v o l u n t a r y  m o n i t o r i n g  is b e  i nq 
e n c o u r a g e d .  D r a f t  r e g u l a t i o n s  were c i r c u l a t e d  i n  
J u l y ,  1 9 8 7  w h i c h  e x e m p t  a q u a c u l t u r e  o p e r a t i o n s  
f r o m  h a v i n g  t o  o b t a i n  a p e r m i t  o r  a p p r o v a l  u n d e r  
t h e  Waste Management  A c t  a s  l o n g  a s  r e q u i r e m e n t s  
o f  t h e  r e g u l a t i o n s  f o r  d i s p o s a l  o f  waste a n d  
p r o v i s i o n  o f  i n f o r m a t i o n  t o  t h e  M i n i s t r y  o f  
E n v i r o n m e n t  a r e  met. However ,  t h e  o n u s  i s  
a p p a r e n t l y  o n  t h e  M i n i s t r y  t o  m a k e  i n v e s t i g a t i o n s  
a n d  demand s a m p l e s  t o  d e t e r m i n e  w h e t h e r  t h e  
a q u a c u l t u r e  o p e r a t i o n  i s  c a u s i n g  p o l l u t i o n .  
T h e r e  i s  a d u t y  o n  t h e  f i s h  f a r m  o p e r a t o r  t o  
r s p o r t  " a  d e p o s i t  o f  a s u b s t a n c e  c a u s i n g  
p o l l u t i o n  a t  t h e  s i t e  o f  t h e  o p e r a t i o n "  a n d  t o  
t a k e  a p p r o p r i a t e  a c t i o n .  T h i s  v a g u e l y  w o r d e d  
s e c t i o n  w o u l d  p r o v i d e  a d o u b t f u l  b a s i s  u p o n  w h i c h  
t o  i n i t i a t e  a  p r o s e c u t i o n  o r  t e r m i n a t e  a n  
a q u a c u l t u r e  lease  o r  l i c e n c e .  

More r e c e n t l y ,  " D r a f t  E n v i r o n m e n t a l  G u i d e l i n e s  
f o r  M a r i n e  F i s h  F a r m s  a n d  A n c i l l a r y  O p e r a t i o n s "  
w e r e  p r o d u c e d  by  t h e  M i n i s t r y  o f  E n v i r o n m e n t  
t h r o u g h  t h e  j o i n t  e f f o r t s  o f  p e r s o n n e l  i n  Waste 
Managemen t ,  W a t e r  M a n a g e m e n t ,  a n d  P l a n n i n g  a n d  
A s s e s s m e n t  b r a n c h e s .  T h e s e  g u i d e l i n e s  f o r m  t h e  
f r a m e w o r k  w i t h i n  w h i c h  a m e n d m e n t s  t o  t h e  Waste 
Managemen t  R e g u l a t i o n  w i l l  b e  p r o d u c e d .  T h e  
g u i d e l i n e s  a r e  b e i n g  a s s e s s e d  a n d  r e f i n e d  t h r o u g h  
a n  i n t e r - m i n i s t e r i a l  r e f e r r a l  p r o c e s s .  T h i s  
o f f  ice  n o t e s  t h e  p o t e n t i a l  c o n c e r n s  i n  c o m m e n t i n g  
upon  i n t e r n a l  d o c u m e n t s  n o t  y e t  i n t e n d e d  f o r  
p u b l i c  d i s t r i b u t i o n ,  a n d  w h i c h  h a v e  a c o m p l e x  
t e c h n i c a l  c o m p o n e n t .  T h e r e f o r e ,  i t  i s  
a p p r o p r i a t e  a t  t h i s  time t o  l i m i t  a n y  
o b s e r v a t i o n s  t o  a r e v i e w  o f  t h e  e l e m e n t s  w h i c h  
t h i s  o f f i c e  w o u l d  c o n s i d e r  u s e f u l  a s  c o m p o n e n t s  
o f  t h e  Waste Managemen t  R e g u l a t i o n .  O f  
n e c e s s i t y ,  some o f  t h e s e  e l e m e n t s  a r , o  p r e s e n t e d  
i n  t h e  f o r m  o f  q u e s t i o n s ,  ' d u e  t o  t h e i r  i n h e r e n t l y  
t e c h n i c a l  n a t u r e .  They  i n c l u d e :  

( a )  What i s  t h e  f a i r e s t  a n d  m o s t  e f f e c t i v e  
m e t h o d  f o r  d e t e r m i n i n g  w h i c h  a q u a c u l t u r e  
f a c i l i t i e s  s h o u l d  r e q u i r e  a  Waste Management  
p e r m i t ?  I f  a n u m e r i c a l  l i m i t  s u c h  a s  f i s h  
i n v e n t o r y ,  number  o f  n e t - p e n s ,  o r  f e e d  
t o n n a g e  i s  u s e d  t o  e s t a b l i s h  a p e r m i t  
r e q u i r e m e n t ,  c a n  t h e  l i m i t  be a v o i d e d  
t h r o u g h  r e s t r u c t u r i n g  o f  f a c i l i t i e s  o r  
o p e r a t i o n s ?  



( b )  How w i l l  enforcement be e f f e c t e d ?  I f  
t e rmina t ion  of t e n u r e  i s  t o  employed a s  a  
s a n c t i o n ,  w i l l  a  de t e rmina t ion  by one 
N i n i s t r y  ( e . g .  Environment be binding on 
ano ther  Min i s t ry  ( e . g .  Crown Lands) which 
holds t h e  e f f e c t i v e  power t o  c a r r y  o u t  t h e  
s a n c t i o n ?  What mechanism can be employed t o  
r e so lve  mu l t i -pa r ty  d i sagreements  over 
t e c h n i c a l  i s s u e s ?  I t  i s  conce ivab le  t h a t  
two o r  more M i n i s t r i e s ,  t h e  net-pen 
o p e r a t o r ,  and neighbouring landowners could  
a l l  be a t  odds over t h e  n a t u r e  and impact of 
an a l l e g e d  d i s cha rge  from a  f i s h  farm. 

( c )  I f  a waste  management permi t  i s  not  i s sued  
( i . e .  not r e q u i r e d )  f o r  a  s p e c i f i c  f a c i l i t y ,  
what avenue w i l l  be a v a i l a b l e  t o  a d j o i n i n g  
o r  downstream shore  r e s i d e n t s  t o  prevent  a  
net-pen ope ra to r  from caus ing ,  i n  t h e  
r e s i d e n t s '  view, f o u l i n q  o r  p o l l u t i o n  of t h e  
water s u r f a c e  o r  s h o r e l i n e ?  An appea l  t o  
t h e  Environmental Appeal Board is  a v a i l a b l e  
a t  p r e s e n t  on ly  i n  i n s t a n c e s  where a  waste  
management permit  has been a p p l i e d  f o r  o r  
i s sued  t o  t h e  net-pen o p e r a t o r .  While t h e  
Waste Management Act a f f o r d s  branch 
personne l  wide powers t o  i n v e s t i g a t e  and 
c o n t r o l  a c t i v i t i e s  caus ing  p o l l u t i o n ,  any 
a c t i o n  t o  be t aken  remains s o l e l y  w i t h i n  
a d m i n i s t r a t i v e  d i s c r e t i o n ;  no i m p a r t i a l  
review of t h e  c i r cums tances  i s  a v a i l a b l e  t o  
a f f e c t e d  p a r t i e s ,  o t h e r  t han  t h e  r a t h e r  
c o s t l y  and leng thy  a l t e r n a t i v e  of a  c o u r t  
a c t i o n .  

( d l  What l e v e l  of a n a l y s i s  i s  a p p r o p r i a t e  when 
impacts  of proposed a q u a c u l t u r e  developments 
a r e  being a s s e s s e d ?  Is review of t h e  Marine 
F i s h  Farm Development Plan adequa te?  Is t h e  
assessment  of a  proposed s i t e  f o r  
"b iophys i ca l  s u i t a b i l i t y "  e q u i v a l e n t  t o  
performing an e v a l u a t i o n  of p robable  
environmental  impact ,  o r  i s  i t  aimed simply 
a t  de te rmin ing  c a p a c i t y  of the s i t e  t o  
s u s t a i n  net-pen f a c i l i t i e s  over t h e  long 
term? Can envi  ronmental impact assessment  
mechanisms be c r e a t e d  and a p p l i e d  wi thout  
i n o r d i n a t e  expense o r  d e l a y ?  ( i . e .  can 
assessments  be c a r r i e d  o u t  w i t h i n  t h e  normal 
t ime frame requ i red  f o r  approva l  of t e n u r e ,  
o r  w i t h i n  a  rnasonable  per iod  beyond?) W i l l  
p u b l i c  p a r t i c i p a t i o n  be recognized i n  a n  
impact assessment p roces s?  



T h i s  o f f  i c e  no t e s  t h e  thorough and e x c e l l e n t  work 
under taken by t h e  Min i s t ry  of Environment i n  
p r epa r ing  new waste management r e g u l a t i o n s  f o r  
f i s h  farms.  The i n t e n t  of t h e  p rev ious  f o u r  
paragraphs  has been t o  a r t i c u l a t e  f a i r n e s s  
concerns  a s  t hey  r e l a t e  t o  m a t t e r s  of p u b l i c  
conf idence  and p u b l i c  involvement i n  t h e  
development of a d m i n i s t r a t i v e  systems f o r  t h e  
governance of t h e  aquacu l tu re  i n d u s t r y .  

I t  i s  t h e  op in ion  of t h i s  o f f i c e  t h a t  p u b l i c  
involvement i n  environmental  impact moni tor ing o r  
e v a l u a t i o n ,  through an independent appea l  
p r o c e s s ,  promotes high s t a n d a r d s  of 
a d m i n i s t r a t i v e  f a i r n e s s  i n  t h e  management of t h e  
shorn zone, which may be a p p r o p r i a t e l y  regarded 
a s  a common p u b l i c  resource .  I n  a d d i t i o n ,  a  
c o s t - e f f e c t i v e  system f o r  environmental  impact 
assessment  b e n e f i t s  not only  resource  managers 
b u t  t h e  aquacu l tu re  i n d u s t r y  a s  w e l l ,  through 
optimum s i t e  s e l e c t i o n ;  p u b l i c  o p p o s i t i o n  t o  f i s h  
farm o p e r a t i o n s  should a l s o  d e c l i n e  i f  t h e  
requirements  f o r  environmental  assessment  and 
moni tor ing can be seen t o  be both r i go rous  and 
r2viewable .  

I t  i s  worth no t ing  t h a t  o f f i c i a l s  of t h e  
Washington S t a t e  Department of Ecology a r e  
nea r ing  completion of 3 programmatic 
environmental  impact s t a t emen t  xh ich  should  
s i g n i f i c a n t l y  reduce t h e  time and expense of 
measuring t h e  p o t e n t i a l  consequences of proposed 
f i s h  farm o p e r a t i o n s .  (See  P a r t  I V  (F) l a t e r  i n  
t h i s  Repor t )  

6 .  (Recommendation No. 4 . 5 . 4  1 "The government 
should  con t inue  t h e  use of a  d i s t a n c e  g u i d e l i n e  
t o  s e p a r a t e  f i s h  farms,  and should apply  t h i s  
g u i d e l i n e  t o  s e p a r a t e  f i s h  farms from s h e l l  f i s h  
aquacu l tu re  o p e r a t i o n s . "  

Comment: T h i s  recommendation has been adopted by 
t h e  government and a  d i s t a n c e  g u i d e l i n e  has been 
e s t a b l i s h e d  a t  3 k i lome t r e s  between fa rms ,  up 
from t h e  p rev ious  .918 k i l ome t r e s  ( . 5  n a u t i c a l  
m i l e s ) .  G i l l e s p i e  s t a t e s  t h a t  any d e c i s i o n  t o  
reduce t h i s  d i s t a n c e  should  be based on s p e c i f i c  
s i t e  f a c t o r s .  



S p a c i n g  o f  f i s h  f a r m s  r e l a t i v e  t o  r e s i d e n t i a l  
s e t t l e m e n t s  o r  b i o l o g i c a l l y  s e n s i t i v e  a r e a s  i s  
a n o t h e r  m a t t e r  i n  w h i c h  l e g i s l a t e d  a v e n u e s  f o r  
p u b l i c  o r  e x p e r t  i n v o l v e m e n t ,  a n d  a n  i n d e p e n d s n t  
a p p e a l  p r o c e s s ,  w o u l d  be  u s e f u l  i n  s e c u r i n g  
a d m i n i s t r a t i v e  f a i r n e s s  t o  t h e  b e n e f i t  o f  l oca l  
g o v e r n m e n t s ,  l a n d  o w n e r s ,  a n d  t h e  a q u a c u l t u r e  
i n d u s t r y .  

7 .  ( R e c o m m e n d a t i o n s  No. 4 . 6 . 1  t o  N o .  4 . 6 . 6 )  
G i l l e s p i e  recommended a c o a s t a l  r e s o u r c e  
i d e n t i f i c a t i o n  s t u d y  ( C R I S )  b e  c a r r i e d  o u t  i n  a  
number  o f  a r e a s  w i t h  u t m o s t  s p e e d .  T h i s  h a s  b e e n  
a c c o m p l i s h e d  i n  t h e  d e s i r e d  time f r a m e ,  w i t h  a 
c o m m e n d a b l e  a n d  c o n c e r t e d  e f f o r t  by  members  o f  
t h e  M i n i s t r y  o f  F o r e s t s  a n d  L a n d s ,  a s  i t  Nas t h e n  
known.  T h e  M i n i s t r y  h a s  r e l e a s e d  i t s  f i n d i n g s  i n  
t h e  f o r m  o f  m a p s  w i t h  t h e  s u b h e a d i n g  " A q u a c u l t u r e  
O p p o r t u n i t i e s n .  A number  o f  a g e n c i e s ,  
c o m m u n i t i e s ,  a n d  s p e c i a l  i n t e r e s t  g r o u p s  w e r e  
a p p a r e n t l y  c o n s u l t e d  i n  t h e  p r e p a r a t i o n  o f  t h e  
C R I S ,  a n d  i n v i t e d  t o  s u b m i t  mapped i n f o r m a t i o n  
w i t h  s t a t e m e n t s  o u t l i n i n g  t h e i r  p r e f e r e n c e s  a s  t o  
l o c a t i o n s  w h o r e  a q u a c u l t u r e  d e v l o p m e n t  s h o u l d  be 
r e s t r i c t e d  o r  p r o h i b i t e d .  CRIS was t h e r e f o r e  
d e s i g n e d  p r i m a r i l y  t o  d e t e r m i n e  w h e r e  a q u a c u l t u r e  
s h o u l d  n o t  g o :  t h u s ,  i t  s e r v e s  a s  a c o n f l i c t  
a v o i d a n c e  m e c h a n i s m  b u t  c a n n o t  p r o v i d e  a 
c o m p r e h e n s i v e  f o u n d a t i o n  f o r  a q u a c u l t u r e  p l a n n i n g .  

I n  r e c o m m e n d a t i o n s  4 . 6 . 1  t o  4 . 6 . 6  G i l l a s p i e  a l s o  
r ecommends  t h e  d i s c o n t i n u a t i o n  o f  i s s u a n c e  o f  
a q u a c u l t u r e  t e n u r e s  a d j a c e n t  t o  p r o v i n c i a l  p a r k s  
a n d  r e c r e a t i o n  a r e a s ,  a n d  f u r t h e r  s a y s  t h a t  l o c a l  
g o v e r n m e n t  s h o u l d  b e  e n c o u r a g e d  t o  d e v e l o p  o r  
r e f i n e  l o c a l  z o n i n g  b y - l a w s  t o  a d d r e s s  f i n f i s h  
a q u a c u l t u r e  o p e r a t i o n s  w i t h i n  t h e i r  b o u n d a r i e s .  
T h e s e  r e c o m m e n d a t i o n s  a r e  r e a s o n a b l e :  n o n e t h e l e s s  
o n e  k e e p s  r e t u r n i n g  t o  t h e  c e n t r a l  t h e m e  f r o m  t h e  
s t a n d p o i n t  o f  a d m i n i s t r a t i v e  f a i r n e s s ,  n a m e l y ,  
t h e  p o t e n t i a l l y  u n c e r t a i n  n a t u r e  o f  g o v e r n m e n t  
p o l i c y ,  f o r  w h i c h  e x e m p t i o n s  c a n  be  c r e a t e d  
t h r o u g h  m i n i s t e r i a l  p r e r o g a t i v e ,  a s  c o m p a r e d  t o  a 
d i s c i p l i n e d  s y s t e m  o f  s t a t u t e - b a s e d  r e g u l a t i o n s  
w h i c h  w o u l d  p r o v i d e  a m e c h a n i s m  f o r  c a s e - b y - c a s e  
a p p e a l .  

A s  t o  t h e  q u e s t i o n  o f  a q u a c u l t u r e  r e g u l a t i o n  by 
l o c a l  g o v e r n m e n t ,  t h e  M i n i s t r y  o f  A g r i c u l t u r e  a n d  
F i s h e r i e s '  p a m p h l e t  " F i s h  F a r m i n g :  B . C . ' s  N e w  



Venture on t h e  Coast"  s t a t e s ,  " . . . bu t  i t  is  a t  
t h e  l o c a l  l e v e l  t h a t  p u b l i c  i n p u t  has i t s  b igges t  
impact . . . p  u b l i c  hea r ings  a r e  requ i red  before  any 
o f f i c i a l  community p lan  o r  zoning by-law can be 
adopted o r  amendedn. Persons opposed t o  f i s h  
farms can ,  " . . . a s  w i t h  any use of Crown 
l a n d , .  . . w r i t e  d i r e c t l y  w i t h  t h e i r  concerns  t o  t h e  
Min i s t ry  of F o r e s t s  and Lands, Lands Div i s ion" .  
S e v e r a l  problems become apparen t  when one 
c o n s i d e r s  t h i s  approach t o  d i s p u t e  r e s o l u t i o n  and 
t h e  powers of l o c a l  government: 

( a )  A p u b l i c  hear ing  i s  not  t h e  same a s  an 
appea l  t o  an independent body; l o c a l  p u b l i c  
h e a r i n g s  a d d r e s s  m a t t e r s  of p lanning and 
zoning b u t ,  a s  s t a t e d  e a r l i e r ,  t he se  m u s t  
precede a q u a c u l t u r e  development t o  be 
e f f e c t i v e .  They do not  e x e r c i s e  power 
r e t r o a c t i v e l y ,  u n l i k e  an appea l  t r i b u n a l ;  

( b )  One's democrat ic  r i g h t  of w r i t i n g  t o  t h e  
Min i s t e r  o r  t o  any m i n i s t e r i a l  o f f i c i a l  i s  
not t h e  same a s  a  r i g h t  of appea l .  A 
Min i s t ry  cannot  be expected t o  a c t  a s  
a r b i t e r  of an appea l  of i t s  own d e c i s i o n ;  

( c )  The M i n i s t r y  goes on t o  say  i n  t h e  
p r e v i o u s l y  mentioned pamphlet t h a t ,  ".  . . n o i s e ,  u n s i g h t l i n e s s ,  garbage d i s p o s a l ,  
and o t h e r  community nu isance  f a c t o r s  t h a t  
cou ld  be a s s o c i a t e d  w i t h  a  f i s h  farm a r e  
m a t t e r s  t h a t  may be s u b j e c t  t o  r e g u l a t i o n  by 
l o c a l  government". 

While t h e  l o c a l  governments may have 
j u r i s d i c t i o n  i n  t h e s e  a r e a s ,  f i s h  farms 
appear  t o  be o p e r a t i o n a l  anomalies over 
which, because of over lapp ing  j u r i s d i c t i o n s  
by a  v a r i e t y  of f e d e r a l  and p r o v i n c i a l  
a g e n c i e s ,  i t  i s  d i f f i c u l t  f o r  any one body 
t o  r e g u l a t e  s p e c i f i c  impacts .  

8. (Recommendations No. 4 . 7 . 1  t o  No. 4 .7 .5 )  On t h e  
s u b j e c t  of r e f e r r a l s  and a d v e r t i s i n g  i n  t h e  
a q u a c u l t u r e  t e n u r e  approva l  system, G i l l e s p i e  
recommended cont inued  use of t h e  in te r -agency  
r e f e r r a l  system a s  a  primary t o o l  f o r  c o n f l i c t  
r e s o l u t i o n .  He a l s o  recommended t h a t  t h e  
government expand i t s  l i s t s  of r e f e r r a l  groups ,  
i n c r e a s e  t h e  t ime a v a i l a b l e  f o r  response ,  



e s t a b l i s h  subsequent  n o t i f i c a t i o n  p r a c t i c e s  f o r  
r e f e r r a l s ,  e s t a b l i s h  an agreement w i t h  f e d e r a l  
agenc i e s  r e s p e c t i n g  s i t i n g  of t e n u r e s ,  
i n £  ormat ion requ i rements ,  documentation of 
concerns ,  and importance g iven  t o  r e f e r r a l  
comments. Also recommended was t h a t  t h e  
p r o v i n c i a l  Lands agency review i t s  p r a c t i c e s  
i nvo lv ing  a d v e r t i s i n g  and n o t i f i c a t i o n  f o r  
p r o s p e c t i v e  f i n f i s h  a q u a c u l t u r e  o p e r a t i o n s ,  and 
p l a c e  g r e a t e r  emphasis on l o c a l  government 
involvement t o  t h e  f i n f i s h  aquacu l tu re  r e f e r r a l  
p roces s .  

Comment : A l l  of t h e s e  recommendations a r e  
l o g i c a l  and would t e n d ,  i f  f u l l y  implemented, t o  
i n c r l a s e  t h e  p r o s p e c t s  f o r  a d m i n i s t r a t i v e  
f a i r n e s s  w i t h i n  t h e  p r e s e n t  system. The primary 
q u e s t i o n  i s ,  however, whether t h e  p r e s e n t  system 
of an in te r -agency  r e f e r r a l  p roces s  i s  i n h e r e n t l y  
f a i r .  

There i s  t h e  r i s k  t h a t ,  by t h e  time a  user  
con£ l i c t  s u r f a c e s ,  t h e  p a r t i e s  who e f f e c t i v e l y  
pos se s s  e i t h e r  t h e  i n f l u e n c e  o r  t h e  power w i l l  be 
committed t o  a  c e r t a i n  cou r se  of a c t i o n .  Indeed,  
G i l l e s p i e  s t a t e s  (Recommendation No. 4 . 7 . 1 1 ,  
" . . . w i t h i n  a r e a s  where c o a s t a l  r e sou rce  
i d e n t i f i c a t i o n  s t u d i e s  a r e  i n  p l a c e ,  i t  w i l l  be 
more a p p r o p r i a t e  t o  g i v e  g r e a t e r  weight t o  
r e f e r r a l  comments d e a l i n g  w i t h  environmental  
c h a r a c t e r i s t i c s  of proposed s i t e s  and s p e c i a l  
management c o n s i d e r a t i o n s  r a t h e r  than  u se r  
c o n f l i c t s " .  Such a  s t a t emen t  presumes t h a t  
i d e n t i f i c a t i o n  s t u d i e s  and c o n f l i c t  r e s o l u t i o n  
mechanisms w i l l  be u t i l i z e d  i n  a manner which 
r e f l e c t  high s t a n d a r d s  of a d m i n i s t r a t i v e  
f a i r n e s s .  T h i s  may be an unwarranted assumption 
g iven  t h a t  good i n t e n t i o n s  and hones t ,  competent 
e f o r t s  by Min i s t ry  personne l  a r e  sometimes 
inadequa te  i n  producing a  decision-making p roces s  
which i s  demonstrably f a i r .  

9 .  (Recommendation No. 4 .9 .4 )  The p r o v i n c i a l  
government should  review and expand i t s  l e g a l  
t e n u r e  documents f o r  f i n f i s h  a q u a c u l t u r e .  

Comment: G i l l e s p i e  s u g g e s t s  t h a t  such i tems a s  
mandatory s i t e  moni tor ing and r e p o r t i n g ,  
a e s t h e t i c  and v i s u a l  s t a n d a r d s  and demarkation of 
t e n u r e  a r e a  be i nco rpo ra t ed  i n t o  t h e  l e q a l  t enu re  



d o c u m e n t s .  T h i s  i s  a n  e x c e l l e n t  a n d  l o g i c a l  
r e c o m m e n d a t i o n .  However ,  by M i n i s t e r i a l  
d i r e c t i v e  a n y  r e q u i r e m e n t  c a n  b e  d e l e t e d  f r o m  a  
f o r m ;  l i k e w i s e ,  e v e n  i f  t h e  r e q u i r e m e n t s  r e m a i n  
s t a n d a r d i z e d ,  bv M i n i s t e r i a l  p r e r o g a t i v ?  a n  
a p p l i c a t i o n  c a n  b e  a l l o w e d ,  n o t w i t h s t a n d i n q  t h a t  
c e r t a i n  e s t a b l i s h e d  c r i t e r i a  may n o t  be  met i n  
t h a t  s p e c i f i c  i n s t a n c e .  G r e a t e r  c e r t a i n t y  is  
p r o v i d e d  when f o r m s  a r e  p r e s c r i b e d  by r e g u l a t i o n s  
c r e a t e d  p u r s u a n t  t o  s t a t u t e ;  t h e  p r o c e s s  i t s e l f  
r e q u i r 5 s  p u b l i c a t i o n ,  a n d ,  i n  t h e  case o f  
s t a t u t e s ,  a n  o p p o r t u n i t y  f o r  p u b l i c  d e b a t e .  

1 0 .  ( Z e c o m m e n d a t i o n  No. 4 . 1 0 . 1 )  "The  p r e s e n t  
p r o v i n c i a l  a g e n c y  a p p r o v a l  f r a m e w o r k  s h o u l d  b e  
m a i n t a i n e d . "  G i l l e s p i s  g o e s  o n  t o  s a y  t h a t  
" . . . e s t a b l i s h m e n t  o f  a ' s i n g l e  w indow '  a g e n c y  
[ w h i c h  i s  a p p a r e n t l y  d e s i r e d  by t h e  i n d u s t r y ]  
w o u l d ,  u n l e s s  a c c o m p a n i e d  by a  m a j o r  l e g i s l a t i v e  
o v e r h a u l ,  r e s u l t  i n  o n e  a d d i t i o n a l  l e v e l  o f  
c o n t a c t ,  f u r t h e r  time r e q u i r e m e n t s ,  a n d  m a j o r  
s t a f f  r e a l l o c a t i o n .  "To  b e  e f f e c t i v e ,  t h e  s i n g l e  
window a a e n c v  w o u l d  h a v e  t o  be a  n e u t r a l ,  r a t h e r  
t h a n  a n  a d v o c a t e  a g e n c y .  The  c o n s o l i d a t i o n  o f  
l e q i s l a t i v e  r e q u i r e m e n t s  a f f e c t i n g  a q u a c u l t u r e  
s i t i n q  a n d  a p p r o v a l  ( e . 9 .  a n  A q u a c u l t u r e  A c t )  
w o u l d  c r e a t e  a n o m a l i e s  a n d  i n c o n s i s t e n c i e s  among 
r e m a i n i n g  p r o g r a m s  o f  t h e  a f  f e c t e d  a g e n c i e s " .  
( e m p h a s i s  a d d e d ) .  

Comme n t  : 
s i n g l e  
e l o q u e n t  

Mr. G i l l e s p i e ' s  a r g u m e n t s  a q a i n s t  a 
window a g e n c y  may a l s o  b e  t r e a t e d  a s  

a r g u m e n t s  i n  f a v o u r  o f  s t a t u t o r y  
r e g u l a t i o n .  S u c h  a  f r a m e w o r k  i s  n e c e s s a r y  t o  
m a i n t a i n  p u b l i c  c o n f i d e n c e  i n  a n  a r e a  w h e r e  i t  
may b e  s e e n  t h a t  i n d i v i d u a l s  w i t h  i n £  l u e n c e  m i g h t  
b e  i g n o r i n q  t h e  r i g h t s  o f  c e r t a i n  i n d i v i d u a l s  o r  
c o m m u n i t i e s  w i t h  l e g i t i m a t e  i n t e r e s t s .  A s  t h e  
i n d u s t r y  g r o w s  i t  i s  c o n c e i v a b l e  t h a t  t h e  
s i t u a t i o n  m i g h t  w o r s e n ,  g i v e n  t h e  e c o n o m i c  
a d v a n t a g e s  o f  u t i l i z i n g  e c o n o m i e s  o f  sca le  ( l a r g e  
o r  m u l t i p l e  s i t e s )  n e a r  p o p u l a t e d  a r e a s ,  w h i c h  
a r e  o f t e n  t h e  s c e n e s  o f  g r e a t e r  u s e r  c o n f l i c t s .  

G i l l e s p i e  i s  c o r r e c t  when h e  s a y s  t h a t  t h e  s i n g l e  
window a g e n c y  w o u l d  h a v e  t o  b e  a  n e u t r a l  r a t h e r  
t h a n  a n  a d v o c a t e  a g e n c y ,  a s  i t  w o u l d  h a v e  t h e  
f o r m i d a b l e  t a s k  o f  b e  i ng t h e  " c e n t r a l  
s w i t c h b o a r d n  f o r  a number  o f  c o n f l i c t i n g  o r  
c o m p e t i n g  i n t e r e s t s .  However ,  t h i s  w o u l d  n o t  



p r e v e n t  M i n i s t r i e s  s u c h  a s  A q r i c u l t u r e  a n d  
F i s h e r i e s ,  o r  R e g i o n a l  D e v e l o p m e n t ,  f r o m  e n g a g i n g  
i n  p r o m o t i o n a l  e f f o r t s  a n d  p r o q r a m s .  A n e u t r a l  
a q e n c y ,  w i t h  p u b l i s h e d  s t a t u t o r y  s t a n d a r d s ,  a n d  
a n  a p p e a l  m e c h a n i s m  w o u l d  p r o v i d e  t h e  a u t h o r i t y  
t h a t  i s  n e e d e d  f o r  g o v e r n m e n t  t o  a d m i n i s t e r  
t e n u r e s  a n d  b e  h e l d  a c c o u n t a b l e  o n  a c a s e - S y  -case 
b a s i s ,  a s  we11 a s  p r o v i d e  t h o  f l e x i b i l i t y  t h a t  
w i l l  b e  n e e d e d ,  g i v e n  t h e  r e a l i t y  t h a t  n o  t w o  
a q u a c u l t u r e  o p e r a t i o n s  a n d  e n v i r o n m e n t a l  
c i r c u m s t a n c e s  a r e  e v e r  e n t i r e l y  t h e  same. I f  
s u c h  a s y s t e m  w e r o  t o  b e  p u t  i n  p l a c e ,  t h e n  
r e c o w n e n d a t i o n  4 . 1 0 . 2 ,  t h a t  t h e  r o l e  o f  t h e  
M i n i s t r y  o f  A g r i c u l t u r e  a n d  F i s h e r i e s  a s  l e a d  
p r o v i n c i a l  a q e n c y  b e  c l a r i f i e d  a n d  f o c u s e d ,  may 
become r e d u n d a n t .  The  o n l y  " l e a d  a g e n c y n  w o u l d  
b e  t h e  M i n i s t r y  o r  B o a r d  d e s i g n a t e d  by s t a t u t e .  

I m p l e m e n t a t i o n  o f  t h e  r e c o m m e n d a t i o n s  o f  t h e  G i l l e s p i e  
i n q u i r y  h a s  b e e n  s w i f t  a n d  c o m p r e h e n s i v e .  I n d e e d ,  f ~ r  t h e  
m o s t  p a r t ,  t h e  r e c o m m e n d a t i o n s  h a v e  b e e n  a c c e p t e d  w i t h o u t  
r e s i s t a n c e  a n d  a p p l i e d  v e r b a t i m ,  r e s u l t i n g  i n  s i g n i f i c a n t  
i m p r o v e m e n t s  t o  t h e  p r o c e s s .  P o l i c i e s  o f  t h e  M i n i s t r y  of 
Crown L a n d s  r e s p e c t i n g  a p p l i c a t i o n s  f o r  t e n u r e ,  a n d  t h e  
t e n u r e  d o c u m e n t s  t h e m s e l v e s ,  h a v e  b e e n  r e v i e w e d ,  r e v i s e d  
a n d  e x p a n d e d  t o  i n c o r p o r a t e  t h e  G i l l e s p i e  
r e c o m m e n d a t i o n s .  However ,  t h i s  c o o p e r a t i v e  a c t i o n  by 
v a r i o u s  M i n i s t r i e s ,  u n d e r t a k e n  i n  t h e  u t m o s t  g o o d  f a i t h ,  
d o e s  n o t  a l t e r  o r  a l l e v i a t e  t h e  a d d i t i o n a l  c o n c e r n s  o f  
t h i s  o f f i c e  e x p r e s s e d  b o t h  i n  t h e  f o r e g o i n g  c o m m e n t a r y  o n  
t h e  G i l l e s p i e  r e c o m m e n d a t i o n s ,  a n d  i n  t h e  r e c o m m e n d a t i o n s  
c o n t a i n e d  i n  t h i s  p a p e r .  
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A SUMMARY REVIEW OF THE REGULATION OF AQUACULTURE I N  
OTHER J U R I S D I C T I O N S  

To a p p r e c i a t e  t h e  cha l l enge  f a c i n g  Min i s t ry  personnel  i n  
t h e i r  t a s k  of r e g u l a t i n g  a  new i n d u s t r y  w i t h  complex 
s o c i a l  and environmental   conflict^,,^ i t  is  a p p r o p r i a t e  and 
u s e f u l  t o  look t o  o t h e r  p rov inces  and c o u n t r i e s  t o  review 
t h e i r  unique responses  t o  marine a q u a c u l t u r e .  

e Maritime p rov inces  have taken  t h e  lead i n  t h e  c r e a t i o n  
l e g i s l a t i o n  t o  govern t h e  i n d u s t r y  a s  f a r  a s  t h e i r  

r i s d i c t i o n  w i l l  pe rmi t .  On t h e  o t h e r  s i d e  of t h e  
l a n t i c ,  Norway and Sweden have proclaimed t h e  importance 

of aquacu l tu r e  a s  a  commercial component of t h e  s o c i a l  
f a b r i c  of t h e i r  c o a s t a l  communities. On t h e  P a c i f i c  s i d e ,  
t h e  S t a t e s  of Alaska,  Washington, and  Oregon have a l l  
e s t a b l i s h e d  c o a s t a l  management systems worthy of s t u d y ,  
e s p e c i a l l y  f o r  t h e  manner i n  which l o c a l  communities a r e  
g iven  a  powerful  r o l e  i n  t h e  planning and r e q u l a t i o n  of 
shorezone d+velopment. The p r e s e n t a t i o n  which fo l l ows  i s  
c u r s o r y ;  r e f e r e n c e s  f o r  f u r t h e r  i n q u i r y  a r e  provided i n  
t h e  b ib l i og raphy .  

A .  Nova S c o t i a :  SUMMARY AND ANALYSIS OF THE 
NOVA SCOTIA AQUACULTURE ACT (1983)  

The fo l lowing  commentary c o n t a i n s  varbatim e x c e r p t s  which 
a r e  f o r  t h e  most p a r t  s e l f - e x p l a n a t o r y .  Only t h e  major 
components .of  t h e  Act a r e  addressed ,  i n  o rde r  t o  provide  a  
f o u n d a t i o n  f o r  comparison w i t h  o t h e r  r egu la to ry  regimes. 

T h e  primary f u n c t i o n  of t h e  Act i s  t o  p r o t e c t  aquacu l tu r e  - 
o p e r a t i o n s  from harmful p o l l u t a n t s .  T h i s  i s  s e t  o u t  i n  
p l a i n  language i n  t h e  o b j e c t s  and purposes  s e c t i o n  of t h e  
Act, which p u r p o r t s  t o  encourage and promote a q u a c u l t u r e  - 
by : 

i )  Providinq an environment i n  which 
a q u a c u l t u r e  may f l o u r i s h :  

i i )  e s t a b l i s h i n g  t h e  q u a l i t y  of water so  t h a t  
maximum a q u a c u l t u r a l  produce may be  
h a r v e s t e d :  and 

i i i )  prov id ing  tho se  persons  enqaqed i n  
a q u a c u l t u r e  w i t h  a  p rope r ty  r i g h t  i n  t h e  
a r e a  l i c e n s e d  o r  l e a sed  and i n  t h e  
a q u a c u l t u r a l  produce being c u l t i v a t e d .  



The Governor i n  Council  may make r e g u l a t i o n s  
uhich i n c l u d e  d e s i g n a t i n g  a q u a c u l t u r e  development 
a r e a s ,  i apos ing  c o n d i t i o n s  and r e s t r i c t i o n s  on 
t h e  conduct  of aquacu l tu r e  o r  o t h e r  a c t i v i t i e s  i n  
an aquacu l tu re  development a r e a ,  and e s t a b l i s h i n g  
water  q u a l i t y  s t a n d a r d s  f o r  water  shed a r e a s  
d r a i n i n g  i n t o  an aquacu l tu re  development a r e a .  

Consu l t a t i on  w i t h  f i v e  r e l a t e d  and r e l e v a n t  m i n i s t r i e s  i s  
r equ i r ed  before  t h e  Min i s t e r  e s t a b l i s h e s  an aquacu l tu re  
development a r e a :  c o n s u l t a t i o n  w i t h  boards ,  agenc ies  and 
commissions i s  r equ i r ed  a s  p r e s c r i b e d .  I n  a d d i t i o n ,  
n o t i c e  of t h e  in tended  a c t i o n  i s  t o  be q iven  and p rov i s ion  
made f o r  p u b l i c  h e a r i n g s ,  adv i so ry  committees,  o r  o the r  
v e h i c l e s  f o r  t h e  exp re s s ion  of p u b l i c  op in ion  reqardinq 
t h e  proposed d e s i g n a t i o n .  

'The Min is t ry  of F i s h e r i e s  is  t h e  lead agency, and t h e  
o f f i c i a l  who conduc ts  t h e  p u b l i c  hea r ings  i s  an appoin tee  
of t h e  Min i s t e r  of F i s h e r i e s .  

Notice of t h e  in tended a c t i o n  and d e t a i l s  on t he  p u b l i c  
hear ing  a r e  r equ i r ed  t o  be publ i shed  i n  a  d a i l y  and weekly 
newspaper, i f  any,  c i r c u l a t i n g  i n  t h e  mun ic ipa l i t y  
c o n t a i n i n g  o r  a d j a c e n t  t o  t h e  a r e a  a f f e c t e d .  

The Act r e q u i r e s  t h e  Min i s t e r  t o  do a  b a s e l i n e  s tudy  of 
d e l e t e r i o u s  subs t ances  i n  watershed and a d j a c e n t  marine o r  
b r ack i sh  wa te r s .  A c e r t i f i c a t e  of such subs tance  l e v e l s  
is  then  produced and becomes prima f a c i e  evidence under 
tho  Act of t h e  l e v e l s  of such s u b s t a n c e s ;  t h e  l e a s e  holder  - 
r e c e i v e s  a  copy of t h e  c e r t i f i c a t e .  The s t u d y  forms t h e  
b a s i s  f o r  l a t e r  a n a l y s i s  of any p o l l u t i o n  of t h e  water ,  
and f o r  assembl ing t h e  necessary  ev idence  t o  invoke 
s a n c t i o n s  a g a i n s t  t h e  p o l l u t e r .  

A n  a q u a c u l t u r e  l i c e n c e  from t h e  Min i s t e r  is  t h e  b a s i c  
r equ i r emsn t ;  on Crown Land, an aquacu l tu re  l e a s e  is  
a d d i t i o n a l l y  r e q u i r e d .  The l i c e n c e  i n  an aquacu l tu re  
development a r e a  c a r r i e s  w i t h  i t  t h e  e x c l u s i v e  r i g h t  t o  
t h e  use ,  f o r  a q u a c u l t ~ r a l  purposes ,  of t h e  water column 
and sub-aqua t ic  land desc r ibed  i n  t h e  l i c e n c e .  The 
l i c e n c e  o r  l e a s e  a p p l i c a t i o n  r e q u i r e s  a l l  b a s i c  
i n fo rma t ion  t o  be d i s c l o s e d  concerning t h e  na tu re  of t h e  
o p e r a t i o n  and i t s  t e c h n i c a l  requ i rements ,  a s  wel l  a s  
i n fo rma t ion  on t h e  q u a n t i t y  and sou rce  of f r e s h  wate r ,  i f  
any,  r equ i r ed  f o r  t h e  proposed o p e r a t i o n ,  and t h e  n a t u r e  
and e x t e n t  of any d e l e t e r i o u s  subs t ance  expected t o  be 
deposiked from t h e  proposed o p e r a t i o n ,  i f  any,  and d e t a i l s  
of what measures a r e  expected t o  be t aken  t o  reduce t he  
d e p o s i t  of t h e s e  subs t ances .  



Aquaculture l i c e n c e s  f o r  p r i v a t e  land a r e  i s sued  on ly  
t o  t h e  owner o r  l e s s e e  of t h e  l and .  I n  o t h e r  words, 
t h e r e  has t o  be a  r e g i s t r a b l e  i n t e r e s t  i n  t h e  l and .  

I t  should be noted t h a t  t h e  M i n i s t e r  i s  not r equ i r ed  
t o  g r a n t  a l i c e n c e .  The l i c e n c e  may be te rmina ted  by 
t h e  V i n i s t e r  a t  any t ime i f  f a l s e  r e p r e s e n t a t i o n s  
have been made i n  t h e  a p p l i c a t i o n ,  o r  t h e  holder  of 
t h e  l i c e n c e  does not shod due d i l i g e n c e  i n  f u l f i l l i n g  
t h e  terms and c o n d i t i o n s  of t h e  l i c e n c e .  

T h e  s p e c i e s  of t he  a q u a t i c  f l o r a  and fauna f o r  
c u l t i v a t i o n ,  i t s  i n t r o d u c t i o n ,  and feed s t o c k  f l o r a  
and fauna a r e  a l l  s u b j e c t  t o  p r e l imina ry  i n s p e c t i o n  
by t h e  a q u a c u l t u r e  i n s p e c t o r ,  who has t h e  a u t h o r i t y  
t o  deny p e r n i s s i o n  f o r  use .  

Escaping a q u a t i c  fauna remain t h e  e x c l u s i v e  p roper ty  
of t h e  l i c e n c e  o r  l e a s e h o l d e r  whi le  t hey  a r e  w i t h i n  
1 0 0  met res  of t h e  l i c enced  o r  l e a sed  a r e a  boundar ies .  

The a q u a c u l t u r e  i n s p e c t o r  appoin ted  by t h e  Min i s t e r  
has f u l l  powers t o  e n t e r  and s e a r c h  aquacu l tu re  
o p e r a t i o n s  ( e x c e p t  a  d w e l l i n g )  and make such t e s t s  
and i n q u i r i e s  a s  may be r e l e v a n t  t o  t h e  
i n v e s t i g a t i o n .  Every person r e s p o n s i b l e  f o r  an 
aquacu l tu re  o p e r a t i o n  i s  r equ i r ed  t o  f u r n i s h  
in format ion  a s  reques ted  by t h e  i n s p e c t o r .  
I n s p e c t o r s  nay a l s o  q u a r a n t i n e  and d e s t r o y  a q u a t i c  
f l o r a  and f auna ,  seed s tock  o r  feed s tock  i f  i t  i s  
i n f e c t e d  w i t h  d i s e a s e  o r  p a r a s i t e s ,  o r  not au tho r i zed  
f o r  i n t r o d u c t i o n  by an a q u a c u l t u r e  l i c e n c e  o r  l e a s e .  

A r e g i s t r a r  of aquacu l tu r e  i s  a l s o  appo in t ed ,  who i s  
requ i red  t o  keep r eco rds  and documents, xh ich  a r +  
open t o  p u b l i c  i n s p e c t i o n ,  w i t h  t h e  excep t ion  of such 
in format ion  a s  is provided t o  t h e  r e g i s t r a r  by t h e  
l i c e n c e e  o r  l e s s e e ,  and i n  r e s p e c t  of which t h e  
l i c e n c e e  o r  l e s s e e  has asked t h e  r e q i s t r a r  t o  
main ta in  c o n f i d e n t i a l i t y .  ( e . 9 .  f i n a n c i a l  s t a t e m e n t s )  

Comprehensive r e g u l a t i o n s  may be promulgated pursuan t  
t o  t he  Act. 

W i t h  t h e  emphasis of t h e  Act on p r o t e c t i o n  and promotion 
of a q u a c u l t u r e ,  and t h e  water  q u a l i t y  on which t h e  f i s h  
farming o p e r a t i o n s  depend, a  q u e s t i o n  emerges: Could a  
f i s h  farm degrade o t h e r  wa te r s  o r  s h o r e l i n e s  wi thout  
s u f f e r i n g  harm i t s e l f ?  T h i s  i s  a  t e c h n i c a l  ques t i on  
w i t h i n  t h e  j u r i s d i c t i o n  - i n s o f a r  a s  t h e  q u e s t i o n  a r i s e s  



i n  B . C .  - of t h e  Waste Management Branch of t h e  Min is t ry  
of Environment. I t  i s  t h e  op in ion  of t h i s  o f f i c e  t h a t  
l e g i s l a t i o n  which p u r p o r t s  t o  p r o t e c t  water  q u a l i t y  should 
prov ide  t h a t  aquacu l tu r e  o p e r a t i o n s  be e i t h e r  p r o t e c t e d  o r  
r e g u l a t e d ,  a s  a p p r o p r i a t e ,  such t h a t  a farm f o r t u n a t e  
enough t o  b e n e f i t  from s t r o n g  t i d a l  f l u s h i n g  is not a b l e  
t o  produce waste d i s c h a r g e s  w i t h  impunity,  i f  t h e  
p o t e n t i a l  problem i s  simply t r a n s f e r r e d  t o  ano the r  po in t  
on t h e  s h o r e l i n e .  By t h e  same p r i n c i p l e ,  commercial f i s h  
f a rmer s  should  be a b l e  t o  r e l y  on t i m e l y  a d m i n i s t r a t i v e  
i n t e r v e n t i o n  t o  p r o t e c t  t h e i r  o p e r a t i o n s  from a c t i v i t i e s  
caus ing  p o l l u t i o n  damaqe. 

5 .  Newfoundland 

The Newfoundland Aquaculture Act, came i n t o  f o r c e  on June 
1 9 ,  1987. I t  i s  s i m i l a r  i n  subs t ance  t o  t h e  Nova S c o t i a  
Act, w i t h  some s i g n i f i c a n t  d i f f e r e n c e s :  

1. The o b j e c t s  of t h e  Act a r e  s l i g h t l y  broader  and more 
balanced i n  focus ,  i n  t h a t  r e f e r e n c e  i s  made t o  
minimizat ion of resource  use  con£ l i c t s  and 
maximization of coope ra t i ve  o p p o r t u n i t i e s .  The 
purposes  of t h e  Act a r e  q iven  a s  governing t h e  conduct 
of aquacu l tu r e  i n  Newfoundland i n  such a  manner a s  t o :  

( a )  Promote, i n  c o n s u l t a t i o n  w i t h  t h e  p r i v a t e  s e c t o r ,  
t he  prudent  and o r d e r l y  development of an 
aquacu l tu re  i n d u s t r y :  

( b )  Secure t he  p rope r ty  r i g h t s  of those  c a r r y i n g  on 
a q u a c u l t u r e ;  

( c )  Minimize c o n f l i c t s  w i t h  competing i n t e r e s t s  and 
u s e s :  and 

( d l  Assist i n  c o n s u l t a t i v e  and c o o p e r a t i v e  d e c i s i o n  
making w i t h i n  t h e  p rov ince  and between t h e  
government of t h e  p rov ince  and t h e  government of 
Canada. 

2 .  The Min i s t e r  has broad a u t h o r i t y  t o  i n c o r p o r a t e  i n t o  
t h e  l i c e n c e  terms of a  development p l a n ,  s t a n d a r d s  
r e l a t i n g  t o  t h e  u t i l i z a t i o n ,  s t ock ing  investment i n ,  
o r  p roduc t ion  o f ,  t h e  a q u a c u l t u r e  f a c i l i t y ,  and 
p r o v i s i o n  f o r  a c c e s s  by con t inuous  land owners through 
a  s i t e .  Measures may a l s o  be d i r e c t e d  t o  prevent  t h e  
escape  of a q u a t i c  animals and development and spread 
of d i s e a s e  and p a r a s i t e s ,  t o  minimize t h e  r i s k  of 
damage t o  t h e  environment o r  o t h e r  aquacu l tu re  
f a c i l i t i e s .  



3 .  No a q u a t i c  p l a n t s  o r  a n i m a l s  may b e  i n t r o d u c e d  i n t o  o r  
t r a n s f e r r e d  t o  a  b o d y  o f  w a t e r  o r  a q u a c u l t u r e  E a c i l i t y  
u n l e s s  t h e  p r o v i s i o n s  o f  t h e  E n v i r o n m e n t a l  A s s e s s m e n t  
Act h a v e  b e e n  c o m p l i e d  w i t h ,  m e a n i n g  t h a t  t h e  i m p a c t  - 
o f  i n t r o d u c t i o n  h a s  b e e n  a s s e s s e d  i n  a c c o r d a n c e  w i t h  
t h e  A c t .  I t  s h o u l d  b e  n o t e d  t h a t  t h i s  p r o v i s i o n  may 
b e  b y p a s s e d  i f  t h e  M i n i s t e r  r e s p o n s i b l e  f o r  t h e  
E n v i r o n m e n t a l  A s s e s s m e n t  A c t  d e t e r m i n e s  t h a t  no  r i s k  
i s  p o s e d  t o  t h e  e n v i r o n m e n t  o r  n a t u r a l  s t o c k s  of - - 

a q u a t i c  p l a n t s  o r  a n i m a l s  a s  a r e s u l t  o f  t h e  
i n t r o d u c t i o n  t o  t h e  c e r t a i n  b o d y  o f  water nr -. - - - - - 
a q u a c u l t u r e  f a c i l i t y .  T h e  ~ ~ u a c u l t b r e  A c t  r e q u i r e s  
t h a t  s u c h  a  d e t e r m i n a t i o n  by t h e  M i n i s t e r  r e s p o n s i b l e  
f o r  t h e  E n v i r o n m e n t a l  A s s e s s m e n t  A c t  b e  b a s e d  o n  a n  
a s s u m p t i o n  t h a t  t h e  p l a n t s  o r  . a n i m a l s  w i l l  escaDe i n t o  - - - - L  - 

t h e  s u r r o u n d i n g  e n v i r o n m e n t .  

L i k e  t h e  Nova S c o t i a  A c t ,  t h e  N e w f o u n d l a n d  A q u a c u l t u r e  A c t  
p r o v i d e s  f o r  t h e  e s t a b l i s h m e n t  o f  a n  a q u a c u l t u r e  r e g i s t r a r  
a n ?  r e g i s t r y ,  a n d  a n  A q u a c u l t u r e  I n s p e c t o r  w i t h  b r o a d  
p o d e r s  o f  i n v e s t i g a t i o n  a n d  q u a r a n t i n e  o r  d e s t r u c t i o n  o f  
s t o c k s .  B r o a d  p o w e r s  a r e  g i v e n  t o  t h e  M i n i s t e r  f o r  
e s t a b l i s h i n g  r e g u l a t i o n s  t o  g o v e r n  e f f e c t i v e l y  t h e  c o n d u c t  
o f  t h e  i n d u s t r y .  T h e s e  r e g u l a t i o n s  may b e  e s t a b l i s h e d  
" r e s p e c t i n g  m e t h o d s  o f  h a n d l i n g ,  b u y i n g ,  s e l l i n g ,  h o l d i n g  
i n  p o s s e s s i o n ,  o f f e r i n g  o r  a d v e r t i s i n g  f o r  s a l e ,  
p r o c e s s i n g  a n d  m a i n t a i n i n g  t h e  q u a l i t y  o f  a q u a t i c  p l a n t s  
o r  a n i m a l s " .  T h i s  r e g u l a t i o n  w o u l d  p r e s u m a b l y  a l l o w  t h e  
M i n i s t e r  t o  r e q u i r e  f a r m e d  f i s h  t o  b e  d e s i q n a t e d  a s  s u c h  
f o r  t h e  i n f o r m a t i o n  o f  c o n s u m e r s  a t  t h e  p o i n t  o f  s a l e .  

S e c t i o n  7 o f  t h e  A q u a c u l t u r e  A c t  r e q u i r e s  e v e r y  l i c e n c e e  
t o  r e p o r t  f o r t h w i t h  t o  t h e  M i n i s t e r  o r  a n  a q u a c u l t u r e  
i n s p e c t o r  a n y  o u t b r e a k  o f  d i s e a s e  o r  p a r a s i t e s .  L i k e  t h e  
Nova S c o t  i a  A c t ,  t h e  N e w f o u n d l a n d  A q u a c u l t u r e  A c t  c l e a r l y  
e s t a b l i s h e s  p r o p e r t y  r i g h t s  i n .  t h e  c u l t u r e d  p l a n t  o r  
a n i m a l  p r o d u c t  w h i l e  i t  i s  i n  t h e  p o s s e s s i o n  o f  t h e  
l i c e n c e e ,  a n d  a s  w e l l  i f  t h e  f i s h  escape t o  w i t h i n  1 0 0  
m e t r e s  o f  t h e  l e a s e d  s i t e  b o u n d a r i e s .  

T h e  m a n n e r  i n  w h i c h  a n y  p u b l i c  i n p u t  s h a l l  b e  r e c e i v e d  by  
t h e  M i n i s t e r  f o r  t h e  p u r p o s e  o f  a s s i s t i n g  i n  d e c i s i o n s  a s  
t o  w h e t h e r  t o  g r a n t  a n  a q u a c u l t u r e  l i c e n c e  may b e  
d e t e r m i n e d  by r e g u l a t i o n .  T h i s  d o e s  n o t  r e q u i r e  t h e  
M i n i s t e r  t o  e n g a g e  i n  p u b l i c  c o n s u l t a t i o n  o r  h o l d  p u b l i c  
h e a r i n g s  u n l e s s  t h e  M i n i s t e r  d e e m s  s u c h  a p r o c e d u r e  t o  b e  
a d v i s a b l e  a n d  i n s t i t u t e s  t h e  p r o c e d u r e  b y  way o f  
r e g u l a t i o n .  



D u e  t o  t h e  f a c t  t h a t  t h e  l e g a l  framework f o r  a q u a t i c  l a n d s  
i n  Newfoundland i s  s i m i l a r  t o  t h a t  f o r  a q u a t i c  l a n d s  on 
t h e  c o a s t  of B r i t i s h  Columbia,  a  l e a s e  of t h e  w a t e r  column 
and t h e  s e a b e d  f o r  t h e  p u r p o s e  of l a y i n g  down a n c h o r s  f o r  
t h e  n e t p e n  f a c i l i t i e s  i s  r e q u i r e d  from t h e  Department  of 
F o r e s t  R e s o u r c e s  and  Lands.  Because of t h e  o v e r l a p p i n g  
j u r i s d i c t i o n  i n  c o a s t a l  l a n d s  ( a s  p r e v i o u s l y  d e s c r i b e d ) ,  
t h e  Department  of  F o r e s t  R e s o u r c e s  and  Lands s e n d s  
a p p l i c a t i o n s  t o  t h e  A q u a c u l t u r e  R e g i s t r a r  of t h e  
Depar tment  of F i s h e r i e s .  The r e g i s t r a r  t h e n  i n i t i a t e s  a 
r e f e r r a l  p r o c e s s  t o  t h e  F e d e r a l  Department  of F i s h e r i e s ,  
F e d e r a l  M i n i s t r y  of t h e  Envi ronment ,  and t h e  Coas t  Guard.  

I t  s h o u l d  be n o t e d  t h a t  one a p p a r e n t  d e f i c i e n c y  of t h e  
l a n d  a l l o c a t i o n  and a q u a c u l t u r e  l i c e n c e  s c h e m e  i n  
Newfoundland i s  r e f l e c t e d  i n  t h e  l a c k  of an e f f e c t i v e  
i n d e p e n d e n t  a p p e a l  sys t em i n  e i t h e r  l e g i s l a t i o n ,  
r e g u l a t i o n s ,  o r  o f f i c i a l  p o l i c y .  

C .  New Srunswick  

On May 1 7 ,  1988 ,  t h e  Honourable  Douqlas  Young, M i n i s t e r  o f  
F i s h e r i e s  and  A q u a c u l t u r e ,  i n t r o d u c e d  f o r  f i r s t  r e a d i n q  
B i l l  6 3 ,  t h e  A q u a c u l t u r e  A c t ,  i n  t h e  New ~ r u n s w i c k  
l e g i s l a t u r e .  Some e x c e r p t s  f rom h i s  i n t r o d u c t o r y  
s t a t e m e n t  a r e  n o t e d  below: 

"The A c t  r e c o g n i z e s  t h a t  t h e  f u t u r e  of 
a q u a c u l t u r e  deve lopment  m u s t  be o r d e r l y  s o  t h a t  
boom-and-bust e x p a n s i o n  does  n o t  o c c u r  and l e a v e  
p e o p l e  o u t  of  work a  few y e a r s  from now. F a i l u r e  
t o  a p p r o a c h  - t h e  i n d u s t r y  w i t h  a  r a t i o n a l  
deve lopment  s t r a t e g y  w i l l  j e o p a r d i z e  t h e  
l o n g - t e r m  v i a b i l i t y  of a q u a c u l t u r e  i n  N e w  
Brunswick ,  a s  h a s  o f t e n  been t h e  c a s e  i n  o t h e r  
j u r i s d i c t i o n s .  

The A c t  s e t s  down t h e  l e g a l  a u t h o r i t y  of t h e  
M i n i s t e r  of  F i s h e r i e s  and  A q u a c u l t u r e  t o  promote ,  
r e g u l a t e  and manage a l l  a s p e c t s  of t h e  i n d u s t r y  
f rom t h e  backya rd  t o  t h e  mar ine  c u l t u r e  of 
sa lmon,  o t h e r  f i n f i s h  and s h e l l f i s h  f rom 
f r e s h - w a t e r  h a t c h e r i e s  t o  n u t r i t i o n  and  
h a r v e s t i n g  of a q u a c u l t u r e  p r o d u c t s .  

... T h e  A c t  s e t s  t h e  framework f o r  e n c o u r a g i n q  a n  
i n d u s t r y  where sound manaqement p r a c t i c e s  e n s u r e  
min imal  l o s s e s  and  minimal  i n t e r f e r e n c e  w i t h  
t r a d i t i o n a l  f i s h e r i e s  and o t h e r  a f f e c t e d  i n t e r e s t  
g r o u p s .  



... The p u b l i c  c o n s u l t a t i o n  process  which w i l l  
occur over  t h e  summer months i s  an important  
o p p o r t u n i t y  f o r  t h e  p u b l i c  t o  become involved i n  
t h e  fo rmat ion  of t h i s  Act. I f  t h e  p u b l i c  
i d e n t i f i e s  major changes t h a t  a r e  r equ i r ed ,  t hose  
changes w i l l  be made be fo re  t h e  Act i s  
procla imed.  Those who p a r t i c i p a t e  i n  t h e  p u b l i c  
c o n s u l t a t i o n  p roces s  w i l l  be c o n t r i b u t i n g  t o  t h e  
f i n a l  d r a f t  of t h e  l e g i s l a t i o n  and w i l l  obv ious ly  
have an impact on i t s  r u l e s  and r e g u l a t i o n s . "  

I t  i s  conce ivab le  t h a t  t he  proposed Aquaculture Act of New 
Brunswick may undergo s i g n i f i c a n t  r e v i s i o n  a s  i t  moves 
toward 3rd reading and proclamat ion.  However, i n  i t s  
p r e s e n t  form i t  appears  t o  r e p r e s e n t  a  s o l i d  a t t empt  tro 
s y n t h e s i z e  t h e  b e s t  e lements  of aquacu l tu r e  l e g i s l a t i o n  i n  
New Brunswick's  neighbouring prov inces .  

Some of t h e  major e lements  of t h e  Act a r e  reviewed b r i e f l y  
below : 

1. An Aquacul ture  l i c e n c e  i s  t h e  b a s i c  requirement 
of t h e  Act: a  R e g i s t r a r  i s  appointed by t h e  
Min i s t e r  of F i s h e r i e s  and Aquaculture t o  i s s u e  
l i c e n c e s  i n  accordance w i t h  terms and c o n d i t i o n s  
e s t a b l i s h e d  by r e g u l a t i o n s  passed pursuant  t o  t h e  
Act. 

The R e g i s t r a r  may impose c o n d i t i o n s  when i s s u i n g ,  
amending, o r  renewing. an aquacu l tu re  l i c e n c e  ; t h e  
c o n d i t i o n s  mentioned i n  t h e  proposed Act r e l a t e  
t o  adherence t o  aquacu l tu re  s i t e  development 
p l a n s ,  s i t e  u t i l i z a t i o n ,  s t ock ing  d e n s i t i e s ,  
p roduc t ion ,  environmental  deg rada t ion  p reven t ion ,  
p r even t ion  of escape  of l i v e  produce,  d i s e a s e  o r  
contaminant  t r ansmis s ion  p reven t ion ,  and 
compliance w i t h  h e a l t h ,  g r ade ,  and g e n e t i c  
s t a n d a r d s  f o r  produce.  

3. I n s p e c t o r s  may be appointed by the  Min is te r  t o  
e n f o r c e  p r o v i s i o n s  of t h e  Act. An i n s p e c t o r  
under t h e  Act has t h e  powers of a  peace o f f i c e r .  

4 .  The R e g i s t r a r  may suspend o r  revoke an 
Aquaculture l i c e n c e  a s  a  r e s u l t  of f a l s e  
i n £  ormat ion  supp l i ed  by an a p p l i c a n t  o r  l i c e n c e e ,  
v i o l a t i o n  of p r o v i s i o n s  of t h e  Act o r  a  c o n d i t i o n  
of t h e  l i c e n c e ,  o r  f a i l u r e  t o  e x e r c i s e  "due 
d i l i g e n c e n  i n  f u l f i l l i n g  t h e  terms and c o n d i t i o n s  
of t h e  l i c e n c e  o r  i n  complying w i t h  t h e  Act. 



5. Broad powers a r e  g r an t ed  t o  t h e  R e g i s t r a r  t o  
i n spec t  f a c i l i t i e s ,  demand r e c o r d s ,  tak2 samples,  
and c a r r y  o u t  t e s t s  of a  l i c e n c e e ' s  a q u a c u l t u r e  
o p e r a t i o n .  

6 .  The Min i s t e r  may d e s i g n a t e  land under h i s  
a d m i n i s t r a t i o n  and c o n t r o l  a s  a q u a c u l t u r e  land 
and may l e a s e  such land f o r  aquacu l tu re  f o r  a  
per iod  not  t o  exceed t e n  y e a r s .  

Comment: Such a  p rov i s ion  would be d i f f i c u l t  t o  
enac t  i n  B . C .  wi thout  b ind ing  t h e  Min is te r  of 
Crown Lands: t h e  reason f o r  t h i s  i s  t h a t  t he  B . C .  
c o u n t e r p a r t  of New Brunswick 's  Min i s t e r  of 
F i s h e r i e s  and Aquacul ture ,  i d e n t i f i e d  here  a s  t h e  
Min is te r  of Agr i cu l tu r e  and F i s h e r i e s ,  has no 
d i r e c t  c o n t r o l  over t he  d i s p o s i t i o n  of land 
t e n u r e s .  While t h e  Min i s t e r  i n  B . C .  may 
d e s i g n a t e  c e r t a i n  a q u a t i c  l ands  a s  s u i t a b l e  o r  
u n s u i t a b l e  f o r  a q u a c u l t u r e ,  t h e  p rocess  by which 
a  l e a s e  i s  acqui red  remains i n  B . C .  w i th in  t he  
j u r i s d i c t i o n  of t h e  Min i s t ry  of Crown Lands. The 
maximum l e a s e  per iod  i n  B . C .  a t  p r e s e n t  i s  30  
y e a r s .  

7 .  A d e c i s i o n  of t h e  R e g i s t r a r  may be appealed t o  
t h e  M i n i s t e r ,  whose d e c i s i o n  i s  f i n a l  "except  on 
t h e  grounds of an excess  of j u r i s d i c t i o n  o r  a  
d e n i a l  of n a t u r a l  j u s t i c e " .  (Emphasis added . )  

Comment: From an a d m i n i s t r a t i v e  law viewpoint  
t h i s  i s  an i n t e r e s t i n g  p r o v i s i o n ,  a s  one might 
argue t h a t  the  Min i s t e r  would i n e v i t a b l y  be 
biased i n  favour  of t h e  R e g i s t r a r ' s  d e c i s i o n ;  
b i a s  i s  one ground upon which i t  may be a s s e r t e d  
t h a t  n a t u r a l  j u s t i c e  i n  an appea l  p roces s  has  
been den i ed .  T h i s  concern may be a l l e v i a t e d  i n  
l a r g e  measure through a  p r o g r e s s i v e  refinement of 
t h e  appea l  p roces s  by r e g u l a t i o n .  The power t o  
e s t a b l i s h  r e g u l a t i o n s  governing a l l  a s p e c t s  of 
t h e  appeal  p roces s  i s  s p e c i f i c a l l y  provided f o r  
i n  t h e  Act. 

8 .  The power of t h e  R e g i s t r a r  t o  en fo rce  compliance 
w i t h  key requ i rements  of t h e  Act ( a c q u i s i t i o n  and 
d i s p l a y  of l i c e n c e ,  c u l t i v a t i o n  of s p e c i f i c a l l y  
au tho r i zed  p l a n t  o r  animal s p e c i e s ,  maintenance 
of r eco rds ,  p r o v i s i o n  of i n fo rma t ion ,  e t c .  1 i s  
b o l s t e r e d  through t h e  pena l  s a n c t i o n s  of t h e  New 
Brunswick Summary Convic t ions  Act. 



9 .  T h e  M i n i s t e r  may ,  b u t  i s  n o t  r e q u i r e d ,  t o  
u n d e r t a k e  p u b l i c  c o n s u l t a t i o n  a n d  e s t a b l i s h  
a d v i s o r y  committees w i t h  r e s p e c t  t o  a q u a c u l t u r e .  

1 0 .  The  A c t  p r o v i d e s  f o r  t h e  e s t a b l i s h m e n t  o f  
r e g u l a t i o n s  i n  no  l e s s  t h a n  38 s e p a r a t e  
s i t u a t i o n s ,  r a n g i n g  f r o m  f e e s  t o  g e n e t i c  
s t a n d a r d s  f o r  " a q u a c u l t u r a l  p r o d u c e n .  T h i s  
a p p e a r s  t o  b e  a  r 2 c o g n i t i o n  o f  t h e  f a c t  t h a t  more  
k n o w l e d g e  a n d  e x p e r i e n c e  i s  r e q u i r e d  t o  p r o p e r l y  
r e g u l a t e  t h i s  new i n d u s t r y ,  a n d  t h a t  t h e  
f l e x i b i l i t y  o f f e r e d  by r e g u l a t i o n s  w i l l  b e  t h e  
k e y  t o  p r o g r e s s i v e  a d a p t a t i o n  o f  t h e  requirements 
s e t  by  g o v e r n m e n t .  

A p p l i c a t i o n s  f o r  a u t h o r i z a t i o n  t o  c o n d u c t  a n  a q u a c u l t u r e  
o p e r a t i o n  i n  Sweden  a r e ,  i n  g e n e r a l ,  c o n s i d e r e d  by  t w o  
a u t h o r i t i e s :  

( a )  C o u n t y  A d m i n i s t r a t i o n ,  i n  a c c o r d a n c e  w i t h  t h e  
E n v i r o n m e n t a l  P r o t e c t i o n  A c t ,  a n d  

( b )  The S w e d i s h  N a t i o n a l  B o a r 3  o f  F i s h e r i e s  ( w i t h  
a p p l i c a t i o n  made t o  t h e  R e g i o n a l  F i s h e r i e s  
O f f i c e ) ,  i n  a c c o r d a n c e  w i t h  t h e  p r ~ v i s i o n s  o f  t h e  
F i s h 2 r i e s  A c t .  

The  p r i n c i p a l  r e f e r r a l s  c o n d u c t e d  d i r e c t l y  by t h e  R e g i o n a l  
F i s h e r y  O f f i c e  a r e  t o  t h e  a g e n c y  f o r  o c c u p a t i o n a l  f i s h i n g ,  
a n d  t h e  a g e n c y  f o r  r e c r e a t i o n a l  f i s h i n g .  I t  i s  a p p a r e n t  
t h a t  t h e  i n t e r e s t s  o f  b o t h  t r a d i t i o n a l  f i s h e r m a n  a n d  
r e c r e a t i o n a l  a n g l e r s  a r e  a c c o u n t e d  f o r  i n  t h i s  r e f e r r a l  
p r o c e s s .  I n  a d d i t i o n ,  o n e  o f  t h e  f i n a l  r e f e r r a l s  o b t a i n e d  
i s  f r o m  t h e  S t a t e  V e t e r i n a r y  I n s t i t u t e .  The  p r i n c i p a l  
m a n d a t e  o f  t h e  S w e d i s h  S t a t e  V e t e r i n a r y  I n s t i t u t e  i s  t o  
p r e v e n t  t h e  s p r e a d  o f  s e r i o u s  c o n t a g i o u s  f i s h  d i s e a s e s  t o  
t h e  S w e d i s h  w i l d  f i s h  i n d u s t r y ,  a n d  b e t w e e n  i n d i v i d u a l  
f i s h  f a r m  s i t e s .  

The  s y s t e m  u n d e r t a k e n  by c o u n t y  a d m i n i s t r a t i o n  i n  
a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  E n v i r o n m e n t a l  
P r o t e c t i o n  A c t  i s  i n  b r o a d  f o r m  a n a l o g o u s  t o  t h e  r e f e r r a l  
s y s t e m  a s  i t  p r e s e n t l y  e x i s t s  i n  B r i t i s h  C o l u m b i a .  The  
f i r s t  r e f e r r a l s  a r e  t o  l o c a l  g o v e r n m e n t ,  t h e  C o a s t  G u a r d ,  
a n d  t h e  s h i p p i n g  a n d  n a v i g a t i o n  a u t h o r i t y .  T h e  i n t e r e s t s  
o f  t h e  C o a s t  G u a r d  a n d  s h i p p i n g  a n d  n a v i g a t i o n  a u t h o r i t y  
a r e ,  p r e s u m a b l y ,  c l o s e l y  a l i g n e d  a n d  w o u l d  b e  c o n c e r n e d  



p r i m a r i l y  d i t h  t h e  p r e s e r v a t i o n  of s a f e  nav igab le  
waterways. A s  t h e  a t t a c h e d  diagram (Appendix 4 )  
i l l u s t r a t e s ,  t h e r e  a r e  a d d i t i o n a l  r e f e r r a l s  which d e a l  
w i t h  environmental  impact ( n a t u r e  c o n s e r v a t i o n  and 
environmental  p r o t e c t i o n ) ,  s i t e  development ( p h y s i c a l  
p lann ing  and b u i l d i n g ) ,  su rvey ing ,  r e g i o n a l  economics, 
de fense ,  and l e g a l  m a t t e r s .  The l a s t  t h r e e  c a t e g o r i e s  a r e  
perhaps  unique t o  t h e  Swedish s i t u a t i o n .  The Department 
of Regional  Economics would provide  in format ion  w i t h  
r e f e r ence  t o  t h e  a p p r o p r i a t e  s i t i n g  of a q u a c u l t u r e  
f a c i l i t i e s  i n  o rde r  t o  maximize, and e q u a l i z e ,  development 
a long t h e  c o a s t  of t h e  count ry .  Tho development and 
popu la t i on  of t h e  c o a s t  is  r e l e v a n t  t o  ano the r  unique 
r e f e r r a l  c a t e g o r y ,  de fence .  I t  i s  a p p a r e n t l y  t h e  view of 
t h e  Swedish government t h a t  a  popula ted c o a s t l i n e  which 
en joys  a  degree  of economic s t a b i l i t y  s e r v e s  t h e  i n t e r e s t  
of n a t i o n a l  s e c u r i t y .  

L a s t l y ,  a r e f e r r a l  which d e a l s  w i t h  " l e g a l  m a t t e r s "  would 
o s t e n s i b l y  concern i t s e l f  w i t h  t h e  r e s o l u t i o n  of c o n f l i c t s  
having t o  do w i t h  t i t l e  o r  t e n u r e  t o  upland o r  a q u a t i c  
l ands  needed f o r ,  o r  impacted by, a  proposed a q u a c u l t u r e  
f a c i l i t y .  These r e f e r r a l s  a r e  a l s o  provided f o r  t h e  
Swedish Nat iona l  Board of F i s h e r i e s  i n  i t s  decision-making 
p roces s .  

Where t h e r e  i s  "a  r i s k  t h a t  proposed a q u a c u l t u r e  w i l l  
t r a n s g r e s s  p u b l i c  o r  p r i v a t e  r i g h t s " ,  one of s i x  Water 
3 i g h t s  Courts  i n  Sweden w i l l  conduct c o n s u l t a t i o n  w i t h  
v3 r ious  a d m i n i s t r a t i v e  a u t h o r i t i e s  i nc lud ing  l o c a l ,  county  
a d m i n i s t r a t i o n ,  t h e  Crown Land J u d i c i a r y  Board, t h e  
Swedish Nat iona l  Board of F i s h e r i e s ,  t h e  Swedish Nat iona l  
Adminis t ra t ion  of Shipping and Navigat ion,  t h e  Swedish 
Nat iona l  Environmental P r o t e c t i o n  Board, and o t h e r  
a p p r o p r i a t e  agenc i e s .  In  e s sence ,  t h e  Water R i g h t s  Court 
is  an a d m i n i s t r a t i v e  t r i b u n a l  which c a r r i e s  o u t  both  
a d m i n i s t r a t i v e  and q u a s i - j u d i c i a l  f u n c t i o n s .  I t  i s  an 
i n t e r e s t i n g  model f o r  d i s p u t e  r e s o l u t i o n  o r  a d j u d i c a t i o n ,  
an? i s  p r e v e n t a t i v e  i n  t h a t  c e r t a i n  r i g h t s  need not be 
t r a n s g r e s s e d  be fo re  t h e  j u r i s d i c t i o n  of t h e  Water R i g h t s  
Court i s  invoked: a  r i s k  of t r a n s g r e s s i o n  a p p a r e n t l y  i s  
a l l  t h a t  is r e q u i r e ? .  I t s  e f f i c a c y  may a l s o  be a  product  
of Sweden's u n i t a r y  system of government, i n  which t h e  
Canadian c h a l l e n g e  of f e d e r a l - p r o v i n c i a l  s e p a r a t i o n  of 
powers i s  not an i s s u e .  

Appeals a g a i n s t  d e c i s i o n s  of t h e  Nat iona l  Board of 
F i s h e r i e s ,  a s  wel l  a s  county  a d m i n i s t r a t i v e  boards ,  can be 
p re sen t ed  t o  t h e  Swedish government. The p r e c i s e  d e t a i l s  
of t h e  appea l  procedure  and t h e  a p p e l l a n t  body have not  
been researched  by t h i s  o f f i c e .  



E .  Norwav 

i 1 The S t a t u t o r y  E n v i r o n m e n t  

The  f o l l o w i n g  c o m m e n t s  r e l a t e  t o  t h e  p r o v i s i o n s  o f  A c t  
' N O .  68  r e l a t i n q ' t o  t h e  b r e e d i n g  o f  f i s h ,  s h e l l  f i s h z t c .  

S e c t i o n  1 s e t s  o u t  t h e  p u r p o s e  a n d  r a t i o n a l e  o f  t h e  Act,, 
w h i c h  i s  e c o n o m i c  i n  i t s  o r i e n t a t i o n :  "The  A c t  i s  t o  
c o n t r i b u t e  t o w a r d s  t h e  b a l a n c e d  d e v e l o p m e n t  o f  t h e  f i s h  
b r e e d i n g  i n d u s t r y  a n d  t o  h e l p  i t  become a p r o f i t a b l e  a n d  
v i a b l e  r e g i o n a l  i n d u s t r y . "  The  word  r e g i o n a l  i s  
n o t e w o r t h y  b e c a u s e  t h e  a l l o c a t i o n  o f  l i c e n s e s ,  d e a l t  w i t h  
l a t e r  i n  t h e  A c t ,  i s  b a s e d  i n  p a r t  upon  r e g i o n a l  
c o n s i d e r a t i o n s .  The  d e s i r e  o f  t h e  N o r w e g i a n  g o v e r n m e n t  i s  
a p p a r e n t l y  t o  p r o m o t e  a w e l l - d i s p e r s e d  e c o n o m i c  b a s e  f o r  
t h e  development o f  c o a s t a l  c o m m u n i t i e s .  T h i s  wou ld  
m a x i m i z e  e m p l o y m e n t  b e n e f i t s ,  m i n i m i z e  l o c a l i z e d  
e n v i r o n m e n t a l  i m p a c t ,  a n d ,  a s  i n  S w e d e n ,  s e r v e  t h e  
s e c u r i t y  i n t e r e s t s  o f  t h e  c o u n t r y  t h r o u g h  m a i n t e n a n c e  o f  a 
c o a s t l i n e  w i t h  r e l a t i v e l y  e q u a l  p o p u l a t i o n  d i s t r i b u t i o n .  

S e c t i o n  2 d e f i n e s  t h e  s c a p e  o f  t h e  A c t :  i t  i s  q u i t e  b r o a d ,  
e n c o m p a s s i n g  t h e  f e e d i n g  a n d  h a n d l i n g  o f  f i s h  a n d  
s h e l l f i s h  w i t h  a  v i e w  t o  c o n s u m p t i o n ,  f e e d  p r o d u c t i o n ,  
r e p r o d u c t i o n ,  r e l e a s e ,  r e s e a r c h  o r  e d u c a t i o n .  S e c t i o n  3 
se t s  o u t  t h e  b a s i c  r e q u i r e m e n t s :  s u c h  a c t i v i t i e s  a r e  o n l y  
t o  b e  d o n e  t h r o u g h  b e n e f i t  o f  a l i c e n c e  w i t h  s p e c i f i c  
r e s t r i c t i o n s  a s  s t a t e d  by t h e  l i c e n c e  w h i c h  w o u l d  i n c l u d e  
t h e  s i z e  o f  t h e  o p e r a t i o n ,  t h e  s p e c i e s  of f i s h  o r  s h e l l  
f i s h ,  a n d  by  c e r t a i n  o w n e r s h i p  c o n d i t i o n s .  I t  is  a p p a r e n t  
by S e c t i o n  6 t h a t  t h e  g o v e r n m e n t  d e s i r e s  t h a t  t h e  m a j o r i t y  
i n t e r e s t  i n  t h e  f a c i l i t y  b e  h e l d  by s e v e r a l  i n d i v i d u a l s  o r  
a j u r i s t i c  p e r s o n  [Company]  w i t h  a l o c a l  c o n n e c t i o n .  T h i s  
i s  c o n s i s t e n t  w i t h  t h e  a d m i n i s t r a t i v e  r e q u i r e m e n t s  o f  t h e  
Land A c t  i n  B r i t i s h  C o l u m b i a ;  i t  w o u l d  n o t  p r e v e n t  
o f f s h o r e  o w n e r s h i p  b u t  w o u l d  r e q u i r e  t h e  c r e a t i o n  o f  a 
l e g a l  e n t i t y  o n  a l o c a l  b a s i s  f o r  t h e  a d m i n i s t r a t i o n  o f  
t h e  e n t e r p r i s e .  

S e c t i o n  5 s e t s  o u t  t h e  " a b s o l u t e  c o n d i t i o n s "  f o r  t h e  
g r a n t i n g  o f  a  l i c e n c e ,  a n d  t h e s e  a r e  d i v i d e d  i n t o  t h r e e  
c a t e g o r i e s :  

( a )  P o s s i b i l i t y  o f  d i s e a s e  o u t b r e a k  among 
n e i g h b o u r i n g  f i s h  o r  s h e l l  f i s h ;  

( b )  p o l l u t i o n  r i s k ;  



( c )  " u n f o r t u n a t e  l o c a t i o n "  i n  r e l a t i o n  t o  t h e  
" s u r r o u n d i n g  e n v i r o n m e n t ,  l a w f u l  t r a f f i c  o r  o t h e r  
e x p l o i t a t i o n  o f  t h e  a r e a . "  

T h e r e  a re  a number o f  n o t e w o r t h y  m i s c e l l a n e o u s  p r o v i s i o n s  
i n  t h e  A c t .  Among t h e s e  is  t h e  r i g h t  t o  r e - c a t c h  f i s h  
w h i c h  were f o r m e r l y  penned  i n  b u t  e s c a p e  " i n  a  f r e e  s t a t e  
i n  t h e  v i c i n i t y  o f  t h e  f a c i l i t y . "  T h i s  r i g h t  t o  r e - c a t c h  
may b e  e x e r c i s e d  u p  t o  f o u r t e e n  d a y s  a f t e r  e s c a p e  a n d  may 
b e  e f f e c t e d  w i t h  t h e  a s s i s t a n c e  o f  e q u i p m e n t  f a s t e n e d  o n  
l a n d .  

T h e  o b l i g a t i o n  t o  p r o v i d e  i n f o r m a t i o n  i s  s p e l l e d  o u t  a n d  
i s  imposed  o n  a n y o n e  who h a s  o r  who a p p l i e s  f o r  a  l i c e n c e :  
a l l  i n f o r m a t i o n  i s  t o  b e  p r o v i d e d  as  n e c e s s a r y  t o  a l l o w  
a u t h o r i t i e s  t o  b e  a b l e  t o  p e r f o r m  t h e i r  d u t i e s  u n d e r  t h e  
A c t .  The a u t h o r i t i e s  h a v e  f u l l  access t o  t h e  f a c i l i t i e s  
a t  t h e  p l a c e  t o  w h i c h  t h e  A c t  a p p l i e s ,  a n d  h a v e  f u l l  
i n v e s t i g a t i v e  a u t h o r i t y .  

S e c t i o n  11 a l l o w s  a u t h o r i t i e s  t o  w i t h d r a w  a  l i c e n c e  i n  t h e  
e v e n t  t h a t  t h e  a q u a c u l t u r e  f a c i l i t y  " c a u s e s  o r  i n v o l v e s  
r i s k  o f  c a u s i n g  s u b s t a n t i a l  damage o f  t h e  n a t u r e "  
( e n v i r o n m e n t a l  i m p a c t ) .  

I n  a n  a t t a c h e d  commenta ry  t o  t h e  A c t  a  number o f  
o b s e r v a t i o n s  a r e  w o r t h  n o t i n g .  F i r s t ,  t h e  " a b s o l u t e  
c o n d i t i o n s "  u n d e r  w h i c h  a  l i c e n c e  i s  i s s u e d  a l s o  p u t  t h e  
o n u s  o n  t h e  f a c i l i t y  t o  c o m p l y  w i t h  p r o v i s i o n s  o f  t h e  - F i s h  
D i s e a s e s  A c t ,  t h e  P o l l u t i o n  A c t ,  a n d  t h e  H a r b o u r s  A c t .  
The e x p r e s s i o n  " d i s t i n c t l y  u n f o r t u n a t e  l o c a l i z a t i o n "  i s  
a l s o  i d e n t i f i e d  a s  mean ing  n o t  o n l y  h a r b o u r  a n d  
n a v i g a t i o n a l  c o n s i d e r a t i o n s  a d m i n i s t e r e d  by t h e  N a t i o n a l  
C o a s t a l  A d m i n i s t r a t i o n ,  b u t  r e f l e c t s  a p r o c e s s  by w h i c h  
" d u e  c o n s i d e r a t i o n  s h a l l  a l s o  b e  shown t o  o t h e r  
e s t a b l i s h e d  a c t i v i t y .  I n  t h i s  c o n n e c t i o n ,  t h e  t e r m  
" e s t a b l i s h e d  a c t i v i t y "  may a l s o  i n c l u d e  " f i s h i n g  a n d  
g a t h e r i n g  o f  s e a w e e d .  " E n v i r o n m e n t a l  e m p h a s i s  a n d  
" o u t d o o r  l i f e "  ( p r e s u m a b l y  r e c r e a t i o n a l ,  o r  t o u r i s m )  m u s t  
n o t  s u f f e r .  

A r e c e n t  amendment t o  t h e  A c t  a l l o w s  t h e  g o v e r n m e n t  t o  
make e x c e p t i o n s  t o  s t a t u t o r y  r e q u i r e m e n t s  i n  
" e x t r a o r d i n a r y  c i r c u m s t a n c e s " ,  a n d  a l l o w s  f o r  t h e  moving 
a n d  t e m p o r a r y  r e l o c a t i o n  o f  f a c i l i t i e s .  

The r e g i o n a l  n a t u r e  o f  t h e  i n d u s t r y  is  e m p h a s i z e d  i n  t h e  
c o m m e n t a r y ,  a n d  i t  i s  made e v i d e n t  t h a t  t h e  g r a n t i n g  o f  
l i c e n c e s  a n n u a l l y  i s  p e r f o r m e d  by t h e  M i n i s t r y  o f  
F i s h e r i e s  t o  " h e l p  t o  e n s u r e  a  r e a s o n a b l e  g e o g r a p h i c a l  



t; 
d i s t r i b u t i o n  o f  t h e  f a c i l i t i e s  t h r o u g h o u t  t h e  c o u n t r y . "  
P r e s u m a b l y ,  e a c h  c o a s t a l  c o m m u n i t y  is  r e a s o n a b l y  w e l l  
s e r v e d  by a n  e s t a b l i s h e d  r o a d  n e t w o r k .  A n  a b s e n c e  o f  a  
r o a d  n e t w o r k  s e r v i n g  t h e  n o r t h  c o a s t  o f  B r i t i s h  C o l u m b i a  
w o u l d  i n d i c a t e  t h a t  t h e  w h o l e s a l e  i m p o r t a t i o n  o f  s u c h  a t 
r e g i o n a l  d e v e l o p m e n t  c o n c e p t  w o u l d  n o t  b e  f e a s i b l e ,  e x c e p t  
t h r o u g h  some f o r m  o f  i n c e n t i v e  by w h i c h  w a t e r  o r  a i r  
t r a n s p o r a t i o n  f a c i l i t i e s  c o u l d  b e  e s t a b l i s h e d  a t  4 
r e a s o n a b l e  c o s t .  

i i )  A d m i n i s t r a t i v e  I s s u e s  R e l a t e d  t o  L i c e n c i n g  i n  Norway 

I t  i s  n o t e d  t h a t  " t h e  d e c i s i o n  m a k i n g  p r o c e s s  c o n n e c t e d  
w i t h  e a c h  r o u n d  o f  i s s u e s  o f  l i c e n c e s  i s  e x t r e m e l y  
c u m b e r s o m e  a n d  t a k e s  a l o n g  t i m e . "  T h e  f a c t  t h a t  l i c e n c s s  
a r e  i s s u e d  p e r i o d i c a l l y  i n  " r o u n d s "  ( t o  a l l o w  f o r  
a s s e s s m e n t  o f  i n d u s t r y  a n d  c o m m u n i t y  d e v e l o p m e n t  a s  a t  a  
g i v 2 n  d a t e ,  a n d  c o n t r o l  n u m b e r s  a n d  d i s p e r s i o n  o f  f i s h  
f a r m s )  r e f l e c t s  t h e  N o r w e g i a n  g o v e r n m e n t ' s  a p p r o a c h  t o  
a q u a c u l t u r e  a s  a n  e c o n o m i c  a n d  s o c i a l  m a t t e r  o f  n a t i o n a l  
i m p o r t a n c e .  E f f o r t s  a r e  c u r r e n t l y  b e i n g  u n d e r t a k e n  t o  
i n c r e a s e  t h e  e f f e c t i v e n e s s  a n d  r a t i o n a l i t y  o f  t h e  l i c e n c e  
i s s u i n g  p r o c e d u r e :  i n  c o n j u n c t i o n  w i t h  t h i s  w i l l  b e  
a m e n d m e n t s  t o  t h e  F i s h  B r e e d i n g  A c t ,  w i t h  g r e a t e r  
c o m p l i a n c e  b e i n g  t h e  c h i e f  g o a l .  

The  N o r w e g i a n  M i n i s t r y  o f  E n v i r o n m e n t  h a s  a d v i s e d  t h i s  
o f f i c e  t h a t ,  a s  a t  November o f  1 9 8 8 ,  t h e  g o v e r n m e n t  i s  
p r e p a r i n g  f o r  t h e  i s s u a n c e  o f  a n  " e x t r a o r d i n a r y  r o u n d n  o f  
l i c e n c e s  i n  t h e  t w o  n o r t h e r n m o s t  c o u n t i e s  i n  Norway,  a n d  
s p e c i a l  e n a b l i n g  r e g u l a t i o n s  a r e  b e i n g  d r a f t e d  w i t h  t h e  
p u r p o s e  o f  e n c o u r a g i n g  e c o n o m i c  a c t i v i t y  a n d  e m p l o y m e n t  i n  
t h a t  p a r t  o f  t h e  c o u n t r y .  I n  a d d i t i o n ,  r e g u l a t i o n s  h a v e  
b e e n  p a s s e d  t o  s t r e a m l i n e  t h e  l i c e n c e  i s s u i n g  p r o c e s s  a n d  
p r o v i d e  a g r e a t e r  r o l e  f o r  t h e  c o u n t i e s .  

i i i )  R e s o u r c e  Use C o n f l i c t s ,  a n d  R e s o u r c e  P l a n n i n g  i n  
Norway,  W i t h  O b s e r v a t i o n s  o n  t h e  B . C .  E x p e r i e n c e  

I n  Norway,  t h e  P l a n n i n g  a n d  B u i l d i n g  A c t  i s  s e e n  a s  a  
p o t e n t i a l  a v e n u e  t o  r e s o l v e  u s e r  c o n f l i c t s  " s i n c e  t h e  
m u n i c i p a l i t y  i s  g i v e n  t h e  a u t h o r i t y  t o  r e s e r v e  s p e c i f i c  
a r e a s  f o r  d i f f e r e n t  p u r p o s e s ,  i n c l u d i n g  a q u a c u l t u r e . "  
However ,  r e c e n t  e x p e r i e n c e  h a s  s h o w n  t h a t  t h i s  A c t  d o e s  
n o t  a l l o w  f o r  e x t e n s i v e  p l a n n i n q  i n  t h e  c o a s t a l  z o n e .  
T h i s  o f f  ice h a s  b e e n  a d v i s e d  t h a t  t h e r e  i s  now a p r o p o s a l  
b e f o r e  t h e  N o r w e g i a n  P a r l i a m e n t  s u g g e s t i n g  a n  e x p a n s i o n  o f  
j u r i s d i c t i o n  o f  t h e  A c t  t o  p r o v i d e  f o r  t h i s  t y p e  o f  
p l a n n i n g .  



Comment : T h i s  i s  a n a l o g o u s  t o  t h e  s i t u a t i o n  w h i c h  
c u r r e n t l y  e x i s t s  i n  B r i t i s h  C o l u m b i a  a l t h o u g h  w i t h  less 
t i g h t l y  d e f i n e d  l e g i s l a t i v e  a u t h o r i t y .  I n  B.C.,  
m u n i c i p a l i t i e s  a n d  r e g i o n a l  d i s t r i c t s  h a v e  t h e  r i g h t  t o  
z o n e  t h e  f o r e s h o r e ,  i n c l u d i n g  t h e  w a t e r  s u r f a c e  w i t h i n  
t h e i r  b o u n d a r i e s ,  f o r  p a r t i c u l a r  a c t i v i t i e s .  W h i l e  t h e  
p r o v i n c e  h a s  t h e  a u t h o r i t y  t o  o v e r r i d e  t h e  e x p r e s s e d  
d e s i r e s  o f  l o c a l  g o v e r n m e n t  a n d  i s s u e  a l i c e n c e ,  t h e  
l i c e n c e  i s  a l w a y s  i s s u e d  s u b j e c t  t o  t h e  r e q u i r e m e n t s  
i m p o s e d  by l o c a l  g o v e r n m e n t s .  I t  i s  w o r t h  n o t i n g  t h a t  t h e  
p r o v i n c i a l  m i n i s t r i e s  a s s o c i a t e d  w i t h  a q u a c u l t u r e  
a d m i n i s t r a t i o n ,  p a r t i c u l a r l y  t h e  M i n i s t r y  o f  Crown L a n d s ,  
r e s p e c t  t h e  e s t a b l i s h e d  d e s i r e s  o f  l o c a l  g o v e r n m e n t s  
e x p r e s s e d  e i t h e r  t h r o u g h  z o n i n g  o r  t h r o u g h  t h e  c r e a t i o n  o f  
a n  a d o p t e d  o f f i c i a l  c o m m u n i t y  p l a n ,  e s t a b l i s h e d  p u r s u a n t  
t o  t h e  p r o v i s i o n s  o f  S e c t i o n s  9 4 4  t o  9 4 9  o f  t h e  M u n i c i p a l  
A c t .  The  p r o b l e n  w h i c h  h a s  e x i s t e d  a n d  c o n t i n u e s  t o  - 
c h a l l e n g e  l o c a l  g o v e r n m e n t s  i s  t h a t  i s s u a n c e  o f  l i c e n c e s  
may wel l  o c c u r  w i t h i n  a  t ime f r a m e  s u c h  t h a t  t h e  r e g i o n a l  
d i s t r i c t ,  I s l a n d s  T r u s t ,  o r  m u n i c i p a l i t y  c a n n o t  p r o d u c e  a n  
o r g a n i z e d  r e s p o n s e .  F o r  t h e  l o c a l  g o v e r n m e n t ,  s u c h  
c h a l l e n g e s  r e q u i r e  p l a n n i n g  a n d  f o r e s i g h t ,  a n d  m o s t  o f t e n  
m u s t  b e  u n d e r t a k e n  i n d e p e n d e n t  o f  a n y  p r o v i n c i a l  
i n i t i a t i v e .  By t h e  time a l i c e n c e  i s  i s s u e d  a n d  a n  
a q u a c u l t u r e  n e t p e n  f a c i l i t y  i s  f l o a t e d  i n t o  p l a c e ,  t h e  
c r e a t i o n  o f  a n  o f f i c i a l  c o m m u n i t y  p l a n  o r  t h e  d e s i g n a t i o n  
t h r o u g h  z o n i n g  o f  a  s p e c i f i c  a r e a  a s  n o t  s u i t e d  f o r  
a q u a c u l t u r e ,  i s ,  w i t h  r e s p e c t  t o  t h a t  f a c i l i t y ,  o f  n o  
p r a c t i c a l  e f f e c t .  The  c o m m e r c i a l  a q u a c u l t u r e  f a c i l i t y  i s  
e n t i t l e d  by law t o  e n j o y  t h e  u s e  o f  i t s  t e n u r e ,  a n d  t o  
o b t a i n  s u c h  r e n e w a l s  o f  t e n u r e  a s  i t  is a b l e ,  a s  a 
" n o n - c o n f o r m i n g  u s e n  ( S e c t i o n  9 7 0 ,  M u n i c i p a l  A c t ) .  I n  
t h i s  r e s p e c t ,  z o n i n g  a n d  p l a n n i n g  a r e  e f f e c t i v e  o n l y  t o  
c o n t r o l  f u t u r e  d e v e l o p m e n t  a n d  c a n  d o  l i t t l e  t o  a f f e c t  
d e v e l o p m e n t  w h i c h  h a s  o c c u r r e d  p r e v i o u s l y .  

Some c o m m u n i t i e s  i n  B r i t i s h  C o l u m b i a  h a v e  i n i t i a t e d  o r  a r e  
p a r t i c i p a t i n g  i n  p l a n n i n g  e x e r c i s e s  a i m e d  a t  e f f e c t i v e  a n d  
r a t i o n a l  c o n t r o l  o f  a q u a c u l t u r e  s i t i n g  a n d  d e v e l o p m e n t .  
F o r  e x a m p l e ,  r e s i d e n t s  o f  C o r t e s  I s l a n d  h a v e  d e v e l o p e d  a  
c o m p r e h e n s i v e  s e t  o f  p o l i c i e s  d e a l i n g  w i t h  c o a s t a l  
p r o t e c t i o n ,  e c o n o m i c  d e v e l o p m e n t ,  p u b l i c  access, p r i v a t e  
p r o p e r t y  i n t e r e s t s ,  a n d  p u b l i c  p a r t i c i p a t i o n  i n  
c o n s i d e r a t i o n  a n d  a p p r o v a l  o f  a p p l i c a t i o n s  f o r  a q u a t i c  
l a n d  t e n u r e s .  T h e s e  p o l i c i e s  w e r e  s u b m i t t e d ,  p u r s u a n t  t o  
S e c t i o n  9 5 1  o f  t h e  M u n i c i p a l  A c t  t o  t h e  B o a r d  o f  t h e  
Comox-St r a t h c o n a  R e g i o n a l  D i s t r i c t  f o r  c o n s i d e r a t i o n  
e a r l i e r  t h i s  y e a r .  The  p r o c e s s  i s  o n g o i n g  a t  t h e  time o f  
p u b l i c a t i o n  o f  t h i s  R e p o r t .  



A n o t h e r  e x a m p l e  i s  t h e  S e c h e l t  I n l e t  C o a s t a l  S t r a t e g y  
P i l o t  P r o j e c t ,  w h i c h  t h e  F o r e s h o r e  A d v i s o r y  T a s k  F o r c e  o f  
t h e  S u n s h i n e  C o a s t  R e g i o n a l  D i s t r i c t  h a s  c o m m i s s i o n e d  i n  
o r d e r  t o  o b t a i n  d o c u m e n t e d  i n f o r m a t i o n  o n  l a n d  s t a t u s ,  
l a n d  u s e ,  a n d  l a n d  u s e r  a n d  a g e n c y  p a t t e r n s  o f  u s e  a n d  
i n t e r e s t .  T h i s  i n f o r m a t i o n  w i l l  i n  t u r n  l a y  a f o u n d a t i o n  
f o r  d i s c i p l i n e d  l a n d  u s e  p l a n n i n g  w i t h i n  t h e  l i m i t s  o f  t h e  
R e g i o n a l  D i s t r i c t ' s  j u r i s d i c t i o n .  F i n a n c i a l  s u p p o r t  i s  
b e i n g  p r o v i d e d  by  a  p l a n n i n g  g r a n t  f r o m  t h e  M i n i s t r y  o f  
M u n i c i p a l  A f f a i r s .  

A t  p r e s e n t  t h e r e  i s  a  p r o j e c t  i n  Norway w h i c h  i s  l o o s e l y  
a n a l o g o u s  t o  t h e  c o a s t a l  z o n e  managemen t  s c h e m e s  w h i c h  
h a v e  b e e n  d e v e l o p e d  i n  W a s h i n g t o n  a n d  A l a s k a .  The  p r o j e c t  
i s  known as  LENKA, a c o o p e r a t i v e  e f f o r t  o f  t h e  M i n i s t r y  o f  
F i s h e r i e s  a n d  t h e  M i n i s t r y  o f  E n v i r o n m e n t .  LENKA i s  t h e  
a c r o n y m  f o r  t h e  t i t l e  : N a t i o n - W i d e  A n a l y s i s  o f  t h e  
S u i t a b i l i t y  o f  t h e  N o r w e g i a n  C o a s t  f o r  A q u a c u l t u r e .  LENKA 
h a s  a s  i t s  g o a l  t h e  p r o v i s i o n  o f  p r a c t i c a l  a s s i s t a n c e  t o  
m u n i c i p a l i t i e s  i n  t h e  " p l a n n i n g  o f  t h e  c o a s t a l  z o n e  a n d  
water c o u r s e s . "  T h i s  w o u l d  i n c l u d e  t h e  d e v e l o p m e n t  o f  a 
b o d y  o f  p r o f e s s i o n a l  k n o w l e d g e  a n d  a d v i c e  f o r  a q u a c u l t u r e  
p l a n n i n g  a n d  d e v e l o p m e n t  i n  a way t h a t  r e c o g n i z e s  t h e  
i n t e r - r e l a t i o n s h i p  o f  e n v i r o n m e n t ,  i n d u s t r y ,  c o n s e r v a t i o n ,  
a n d  o t h e r  i n t e r e s t s  s u c h  a s  r e c r e a t i o n  a n d  p u b l i c  
e n j o y m e n t .  L E N K A '  s f i r s t  r e p o r t  i s  s c h e d u l e d  t o  b e  
i n t r o d u c e d  i n  1 9 8 9 .  

I t  s h o u l d  be n o t e d  t h a t  t h e  a p p r o a c h  u t i l i z e d  i n  LENKA i s  
n o t  unknown t o  r e s o u r c e  M i n i s t r i e s  i n  B r i t i s h  C o l u i n b i a :  
W e s t w a t e r  R e s e a r c h  C e n t r e  a t  U.B.C. p r o v i d e d  a s e r i e s  o f  
r e p o r t s  t o  t h e  M a r i n e  R e s o u r c e s  B r a n c h  ( p r e d e c e s s o r  t o  t h e  
A q u a c u l t u r e  a n d  C o m m e r c i a l  F i s h e r i e s  B r a n c h  o f  t h e  
M i n i s t r y  o f  A g r i c u l t u r e  a n d  F i s h e r i e s )  i n  1 9 8 2  a n d  1 9 8 3 .  
X e s o u r c e  c o n f l i c t s  i n  c o a s t a l  l a n d  a l l o c a t i o n  w e r e  
f o r e s e e n ,  a n d  m e c h a n i s m s  t o  p l a n  f o r  c o n f l i c t  a v o i d a n c e  
were p r o p o s e d .  

T h e  N o r w e g i a n  g o v e r n m e n t  r e c o g n i z e s  t h a t  t h e  e f f e c t i v e  
r e s o l u t i o n  o f  c o a s t a l  z o n e  c o n f l i c t s  c a n n o t  b e  a c h i e v e d  i n  
i t s  e n t i r e t y  t h r o u g h  " o r d i n a r y  p l a n n i n g  o f  t h e  u s e  o f  sea 
a r e a s " ,  a n d  l e g i s l a t i v e  a m e n d m e n t s  a r e  b e i n g  c o n s i d e r e d  t o  
c o p e  e f f e c t i v e l y  w i t h  t h e  s i t u a t i o n .  I t  is t h e  o p i n i o n  o f  
t h i s  o f f  ice t h a t  a  p r o g r a m  o f  r a t i o n a l  l e g i s l a t i o n  
p r o d u c e d  w i t h  t h e  a s s i s t a n c e  o f  maximum p a r t i c i p a t i o n  f r o m  
a l l  i n t e r e s t e d  s o u r c e s  r e f l e c t s  a n  o p t i m u m  m e a n s  o f  
a c h i e v i n g  f a i r  r e g u l a t i o n  i n  a c o m p l e x  a r e a  o f  
i n t e r - d e p e n d e n t  i n t e r e s t s .  R e g u l a t i o n  t h r o u g h  
a d m i n i s t r a t i v e  p o l i c y  a l o n e  i s  i n a p p r o p r i a t e  i n  t h a t  



s u p e r i o r  i n t e r e s t s  can be recognized on an ad hoc b a s i s ,  
and t h e  system i t s e l f  can become t h e  s u b j e c t  of much 
s u s p i c i o n ,  resentment ,  and l i t i g a t i o n .  

F.  Washington S t a t e  

Broadly speaking,  governance of t h e  c o a s t a l  a r e a s  of 
Washington S t a t e  i s  c a r r i e d  o u t  under two Acts:  t h e  
S h o r e l i n e  Management Act of 1971 ( S M A ) ,  and t h e  r u l e s  of 
t h e  S t a t e  Environmental Po l i cy  Act ( S E P A ) .  These two Acts 
o p e r a t e  i n  coo rd ina t ion  w i t h  Federa l  l e g i s l a t i o n ,  t h e  
Coas t a l  Zone Management Act of 1972 ( C Z M A ) .  

The SMA of 1971 i n  i t s  opening paragraph s e t s  ou t  c l e a r l y  
t h e  S t a t e  p o l i c y  and use p r e f e r e n c e  f o r  s h o r e l i n e s  of t h e  
S t a t e .  The SMA p rov ides  s u b s t a n t i v e  g u i d e l i n e s  f o r  t h e  
development of master  programs by l o c a l  governments. 
These programs a r e  c r e a t e d  by l o c a l  government, w i t h  
p u b l i c  h e a r i n g s ,  i n  accordance w i t h  t h e  c r i t e r i a  s e t  ou t  
a t  t h e  beginning of t h e  S M A ,  r egard ing  S t a t e  p o l i c y  and 
use p r e f e r e n c e .  The master  program i s  submi t ted  f o r  
approva l  t o  t h e  Washington S t a t e  Department of Ecology 
which t hen  reviews and may approve i t  i n  c o o p e r a t i o n  w i t h  
t h e  Fede ra l  S e c r e t a r y  of Commerce, who a d m i n i s t e r s  t h e  
g r a n t  program under t h e  CZMA. The CZMA s t a t e s  t h a t  t h e  
S e c r e t a r y  of Commerce "may make g r a n t s  t o  any c o a s t a l  
S t a t e  f o r  t h e  purpose of a d m i n i s t e r i n g  t h a t  S t a t e ' s  
management program.. . [ i f  I . .  . t h e  S t a t e  has  developed and 
adopted a  management program f o r  i t s  c o a s t a l  zone i n  
accordance w i t h  r u l e s  and r e g u l a t i o n s  promulgated by t h e  
S e c r e t a r y ,  a f t e r  n o t i c e ,  and w i t h  t h e  o p p o r t u n i t y  of f u l l  
p a r t i c i p a t i o n  by r e l e v a n t  Federa l  a g e n c i e s ,  S t a t e  
agenc i e s ,  l o c a l  governments, r e g i o n a l  o r g a n i z a t i o n s ,  p o r t  
a u t h o r i t i e s ,  and o t h e r  i n t e r e s t e d  p a r t i e s ,  p u b l i c  and 
p r i v a t e ,  which i s  adequate  t o  c a r r y  o u t  t h e  purposes  of 
t h i s  [ l e g i s l a t i o n ] . "  The S e c r e t a r y  may a l s o  make g r a n t s  
f o r  t h e  development of management programs, and f o r  
resource  management improvement. 

Once t h e  master  program i s  approved,  t h e  e f f e c t i v e  power 
s h i f t s  t o  t he  l o c a l  government, i n  o rde r  t h a t  i t  may i s s u e  
development pe rmi t s  and r e t a i n  c o n t r o l  over a d m i n i s t r a t i o n  
of i t s  master  program. T h u s ,  permit  d e c i s i o n s  a r e  made a t  
t h e  l o c a l  l e v e l .  Both t h e  SMA and t h e  SEPA p roces s  
p rov ide  o p p o r t u n i t y  f o r  p u b l i c  i npu t  i n  t h e  d e c i s i o n  
making p roces s .  Appeals can be made by any i n t e r e s t e d  
p a r t y ,  such a s  l o c a l  government, a S t a t e  agency,  o r  a  
concerned c i t i z e n ,  a f t e r  t h e  l o c a l  government makes a  
permi t  d e c i s i o n .  The S t a t e  government has ve to  power over 
a  development p roposa l  on ly  i n  c a s e s  where i t  s t r o n g l y  



d i s a g r e e s  w i t h  a  development a p p l i c a t i o n  which f a l l s  
w i t h i n  t h e  "Condi t iona l  Use o r  Var iancen  c l a s s i f i c a t i o n  
under S t a t e  law. Approximately one - th i rd  of development 
pe rmi t s  come w i t h i n  t h i s  heading. 

I n  a d d i t i o n ,  about 4% of the  " s u b s t a n t i a l  development 
pe rmi t s "  ( t h e  most commonly i s sued  type  of permit  f o r  
s h o r e l i n e  development)  g ran ted  by l o c a l  governments a r e  
appea led  t o  t h e  Shore l i ne  Hearings Board by t h e  S t a t e .  
Oppos i t ion  t o  aquacu l tu re  p roposa l s  i n  Washington has been 
most e f f e c t i v e  a t  t h e  l o c a l  l e v e l ,  where most pe rmi t s  a r e  
i s s u e d .  Obviously,  e l e c t e d  o f f i c i a l s  i gno re  p u b l i c  
o p p o s i t i o n  a t  t h e i r  p e r i l .  Some l o c a l  governments have 
t aken  t h e  s t e p  of c a l l i n q  moratoriums on net-pen 
development. 

The system employs s e v e r a l  e lements  fundamental  
a d m i n i s t r a t i v e  f a i r n e s s :  

( a )  a  c l e a r l y  de f ined  l e g i s l a t i v e  base:  

( b )  d e t a i l e d  s t r u c t u r e  f o r  t h e  e x e r c i s e  of d i s c r e t i o n  
and maximization of p u b l i c  p a r t i c i p a t i o n  
( t h rough  S h o r e l i n e  Management Act g u i d e l i n e s  f o r  
development of master  programs, and l e g i s l a t e d  
c r i t e r i a  f o r  i s suance  of development pe rmi t s  on 
t h e  s h o r e l i n e s  of t h e  S t a t e ) :  and 

( c )  an independent  and binding appea l  p r o c e s s ,  
e x e r c i s e d  through the  S h o r e l i n e s  Hearing Board: 
i n  a d d i t i o n ,  a  f u r t h e r  appeal  on t h e  m e r i t s  t o  
t h e  Court is  a v a i l a b l e  f o r  any d e c i s i o n  of t h e  
Board. 

However, i n fo rma t ion  received by t h i s  o f f i c e  s u g g e s t s  t h a t  
a l l  is  not  p e r f e c t  w i t h  s h o r e l i n e  management i n  
Washington, and t h e  aquacu l tu re  i n d u s t r y  i n  Washington i s  
i n  a  r e l a t i v e l y  embryonic s t a t e  a s  a  r e s u l t .  I t  has  been 
sugges ted  t h a t  some of t h e  p rocedura l  hu rd l e s  b u i l t  i n t o  
t h e  S h o r e l i n e  Management Act, such a s  t h e  a u t h o r i t y  of t h e  
S h o r e l i n e s  Hearing Board t o  o rde r  t h e  p roduc t ion  of an 
env i ronmenta l  impact s t a t emen t ,  can be used e f f e c t i v e l y  t o  
block an a q u a c u l t u r e  development p roposa l .  Not on ly  a r e  
environmental  impact s t a t emen t s  expens ive  f o r  p r i v a t e  
c o r p o r a t i o n s  t o  p rocure ,  t h e r e  remains t h e  r i s k  a t  t h e  end 
of t h e  day t h a t  t h e i r  p roposa l  w i l l  s t i l l  be d e f e a t e d .  I n  
t h e  op in ion  of t h i s  o f f i c e ,  i f  p rocedura l  hu rd l e s  can be 
used e f f e c t i v e l y  t o  p reven t  an a p p l i c a t i o n  from being 
heard on i t s  m e r i t s  wi thout  i n c u r r i n g  p r o h i b i t i v e  expense ,  
t hen  t h i s  may i n  i t s e l f  c o n s t i t u t e  a d m i n i s t r a t i v e  



u n f a i r n e s s .  The Department of Ecology i n  Washington is 
a t t emp t ing  t o  overcome t h i s  type of p o t e n t i a l  i n s i t u t i o n a l  
b a r r i e r  t o  development through t h e  c r e a t i o n  of a  
"programmatic environmental  impact s t a t emen t "  ( E . I . S . ) ,  
which w i l l  s t r e a m l i n e  t h e  impact p r e d i c t i o n  process  
through r e c o g n i t i o n  of c r i t i c a l  environmental  v a r i a b l e s ,  
which can then be app l i ed  t o  s t anda rd i zed  formulas  f o r  
a n a l y s i s .  T h i s  o f f i c e  has been adv ised  by o f f i c i a l s  i n  
Washington S t a t e  t h a t  t h e  programmatic E .  I .  S .  may reduce 
i n  scope,  o r  e l i m i n a t e  e n t i r e l y ,  t h e  s i t e - s p e c i f  i c  E .  I .  S .  
i n  c a s e s  where t h e  b a s i c  s i t e  c h a r a c t e r i s t i c s  f a l l  w i t h i n  
t h e  paramete rs  of t h e  programmatic model. I t  i s  
a n t i c i p a t e d  t h a t  t h e  programmatic E.I.S. w i l l  be 
o f f i c i a l l y  adopted i n  t h e  s p r i n g  of 1989. (S i rn i la r  
c r i t e r i a  e x i s t  and a r e  app l i ed  by Min i s t ry  personne l  i n  
B . C .  on a  l e s s e r  s c a l e  f o r  de t e rmina t ion  of b a s i c  
" b i o p h y s i c a l  s u i t a b i l i t y "  of s i t e s . )  

A p o t e n t i a l  d e f i c i e n c y  of t h e  Washington r e g u l a t o r y  model 
i s  t h e  r e s o l u t i o n  of c o n f l i c t s  through a  system which is  
i n  e s sence  a d v e r s a r i a l .  The " l i t i g a t i o n  model" has so  f a r  
been employed a s  t h e  primary mechanism f o r  c o n f l i c t  
r e s o l u t i o n  i n  many American r e g u l a t o r y  sys tems;  on ly  
r e c e n t l y  have t h e  f u n c t i o n a l  inadequac ies  of such a  system 
been addressed .  A s i g n i f i c a n t  and s u c c e s s f u l  a p p l i c a t i o n  
of an a l t e r n a t e  d i s p u t e  r e s o l u t i o n  process  is  Washington's  
Timber, F i s h ,  W i l d l i f e  Agreement, which was t h e  
cu lmina t ion  of an i n t e n s e  mu l t i -pa r ty  s e r i e s  of 
n e g o t i a t i o n s  l ead ing  t o  t h e  r e c o n c i l i a t i o n  of t h e  
i n t e r e s t s  of Native people ,  t h e  f o r e s t  i n d u s t r y ,  w i l d l i f e  
c o n s e r v a t i o n i s t s ,  and e n v i r o n m e n t a l i s t s ,  wi thout  r e s o r t  t o  
t h e  c o u r t s .  T h i s  p rocess  and t h e  s t r u c t u r e  which 
u n d e r l i e s  i t  i s  d i s cus sed  l a t e r  i n  Appendix 13. W i t h  
r e s p e c t  t o  a q u a c u l t u r e ,  i t  would appear t h a t  t h e  
Washington c o a s t a l  management system has s o  f a r  been 
unsucces s fu l  i n  r e c o n c i l i n g  competing i n t e r e s t s .  T h i s  i n  
t u r n  has g iven  r i s e  t o  c e r t a i n  i n i t i a t i v e s ,  most no tab ly  
r e f l e c t e d  i n  an announcement from t h e  o f f i c e  of t h e  
Governor, September 28, 1987: 

" A  S t a t e  p o l i c y  designed t o  promote t h e  growing 
a q u a c u l t u r e  i n d u s t r y  i n  Washington whi le  
main ta in ing  environmental  s a f egua rds  was r e l e a s e d  
today by Governor Booth Gardner. Gardner a l s o  
announced t h a t  t h e  S t a t e  w i l l  hold an aquacu l tu re  
con fe rence  i n  e a r l y  1988 t o  he lp  "put  a l l  t h e  
i s s u e s  on t h e  t a b l e "  and r e so lve  c o n t r o v e r s i e s  
sur rounding  aquacu l tu re  development. "There has 
been some mis informat ion coming from a  few people  
opposed t o  aquacu l tu re  development, " Gardner 



s a i d .  " I t ' s  time t o  g e t  p r o p o n e n t s  a n d  o p p o n e n t s  
t o g e t h e r ,  s e p a r a t e  f a c t  f r o m  f i c t i o n  a n d  d e c i d e  
w h a t  t h e  r e a l  i s s u e s  a r P .  T h e n  w e  c a n  move 
f o r w a r d  a n d  manage  t h e  g r o w t h  o f  t h i s  i n d u s t r y  
w i s e l y  w i t h  u n d e r s t a n d i n g  a n d  c o o p e r a t i o n .  " 

A s e n i o r  o f f i c i a l  i n  t h e  W a s h i n g t o n  D e p a r t m e n t  o f  E c o l o q y  
h a s  i n f o r m e d  t h i s  o f f i c e  t h a t ,  t o  d a t e ,  t h e  i n i t i a t i v e  o f  
t h e  G o v e r n o r ' s  O f f  ice  h a s  n o t  s u c c e e d e d .  A p p a r e n t l y  t h e  
s d p p o r t  o f  c i t i z e n s  a n 3  c i t i z e n ' s  g r o u p s  n e c e s s a r y  f o r  a 
c o n s s n s u a l  a g r e e m e n t  t o  be f o r m e d  was n o t  f o r t h c o m i n g ,  a s  
t h e y  p e r c e i v e d  a b a r g a i n e d  a g r e e m e n t  t o  be i n c o n s i s t e n t  
w i t h  t h e i r  b e s t  i n t e r e s t .  The  s y s t e m  a s  i t  e x i s t s  s e r v e s  
t h e i r  n e e d s  m o r e  e f f e c t i v e l y .  T h i s  makes a n  i n t e r e s t i n g  
c o n t r a s t  w i t h  a q u a c u l t u r e  d e v e l o p m e n t  i n  B . C .  a s  i t  i s  
p e r c e i v e d  by some i n d i v i d u a l s ,  t h e i r  v i e w  b e i n g  t h a t  
a v e r a g e  c i t i z e n s  a r e  p o w e r l e s s  t o  h a l t  a n  i n d u s t r y  u h i c h  
e n j o y s  g o v e r n m e n t  s u p p o r t .  

C o a s t a l  a e s t h e t i c s  h a v e  p r o v e n  t o  b e  a n  a r e a  o f  
c o n s i d e r a b l e  c o n c e r n  i n  W a s h i n g t o n .  C o a s t a l  r e s i d e n t s  
h a v e  made known t h e i r  o p p o s i t i o n  t o  a q u a c u l t u r e  
i n s t a l l a t i o n s  d h i c h  w o u l d  v i s u a l l y  a l t e r  i n  a s i g n i f i c a n t  
way t h e  c h a r a c t e r  o r  a m b i e n c e  o f  t h e  c o a s t l i n e .  I n  a n  
a t t e m p t  t o  p r o v i d e  o b j e c t i v e  c r i t e r i a  t o  a s s e s s  a n  
o t h e r w i s e  s u b j e c t i v e  i m p a c t ,  t h e  D e p a r t m e n t  o f  E c o l o q y  i n  
t h e  S t a t e  c o m m i s s i o n e d  a n  " a q u a c u l t u r e  s i t i n g  s t u d y " .  The  
s t u d y  u t i l i z e d  r a t h e r  i n n o v a t i v e  m e t h o d o l o g y  t o  p r e d i c t  
v i s u a l  i m p a c t  a n d  m i t i g a t e  e f f e c t s .  T h e r e  w e r e  f o u r  
c o m p o n e n t s  t o  t h e  v i s u a l  i m p a c t  a n a l y s i s :  

( a )  C o m p u t e r  s i m u l a t i o n s  t o  d e m o n s t r a t e  how d i f f e r e n t  
s i z e  f a c i l i t i e s  a p p e a r  u n d e r  a r a n g e  o f  o f f s h o r e  
d i s t a n c e s  a n d  v i e w i n g  h e i g h t s ;  

( b )  p h o t o  s i m u l a t i o n s  t o  p o r t r a y  a c c u r a t e l y  w h a t  a 
c o m p l e t e d  i n s t a l l a t i o n  w o u l d  l o o k  l i k e ;  

( c )  v i s u a l  i m p a c t  a s s e s s m e n t  u t i l i z i n g  t h e  m a i n  
v i s u a l  i m p a c t  v a r i a b l e s  o f  l a n d s c a p e ,  v i e w e r  a n d  
f a c i l i t y  ( a l s o  i n c l u d e d  a r e  two  c a t e g o r i e s  o f  
m i t i g a t i o n  m e a s u r e s ,  b e i n g  a l t e r n a t e  s i t e  
s e l e c t i o n ,  a n d  f a c i l i t y  l a y o u t  a n d  d e s i g n ) :  a n d ,  

( d l  a v i s u a l  a s s e s s m e n t  w o r k b o o k  w i t h  a n  i n v e n t o r y  
c o m p o n e n t  f o r  r a t i n g  t h e  s c e n i c  q u a l i t y  o f  t h e  
s i t e ,  number  o f  v i e w e r s ,  a n d  t h e  v i s i b i l i t y  o f  
t h e  f a c i l i t y  f o r  r e s u l t i n g  l e v e l s  o f  p o t e n t i a l  
v i s u a l  i m p a c t  i s  p r e s e n t e d .  



A cumula t ive  impact a n a l y s i s  is a l s o  p resen ted  which 
i n c o r p o r a t e s  not  on ly-  t h e  v i s u a l  f a c t o r  but  b i o l o g i c a l ,  
n a v i g a t i o n a l ,  and acces s  m a t t e r s ,  f o r  determining whether 
a  t h r e s h o l d  l e v e l  sugges t i ng  a l t e r n a t i v e  s i t e  s e l e c t i o n  
has been reached.  Some e x c e r p t s  from t h e  Aquaculture 
S i t i n g  Study and t h e  v i s u a l  impact a n a l y s i s  i nven to ry  and 
e v a l u a t i o n  r a t i n g  s h e e t s  a r e  r e f e r r e d  t o  i n  Appendix 5 .  

S e l e c t e d  e x c e r p t s  from Washington S t a t e  and f e d e r a l  
c o a s t a l  management s t a t u t e s  a r e  included i n  Appendix 6 .  

G .  Alaska 

The Alaska Coas t a l  Management Act c o n s i s t s  of two s e p a r a t e  
s t a t u t o r y  base s ;  Alaska s t a t u t e  4 4 . 1 9  p rov ides  f o r  t h e  
c r e a t i o n  of an Alaska Coas t a l  Po l i cy  Council  and f o r  t h e  
a u t h o r i t y  of t h e  S t a t e  O f f i c e  of Management and Budget t o  
r ende r ,  on behalf  of t h e  S t a t e ,  c o n s i s t e n c y  de t e rmina t ions  
and c e r t i f i c a t i o n s  au tho r i zed  bv t h e  Federa l  Coas t a l  Zone 
Management Act of 1972. Alaska s t a t u t e  46.40 prov ides  f o r  
t h e  development of t h e  Alaska Coas t a l  Management Program, 
an?,  i n  a  manner s i m i l a r  t o  t he  S t a t e  po l i cy  enunc ia ted  i n  
Washington's  S h o r e l i n e  Management ~ c t ,  - s e t s  o u t  t ho  
o b j e c t i v e s  of t h e  c o a s t a l  manaqement proqram. T h i s  Act 
a l s o  g i v e s  a u t h o r i t y  t o  t h e  Alaska Coas t a l  Po l i cy  Council  
t o  i d e n t i f y  and demarcate c o a s t a l  rzsource  d i s t r i c t s ,  each 
of which i s  r e s p o n s i b l e  f o r  submi t t i ng  an approvable  
d i s t r i c t  c o a s t a l  management program which i s  c o n s i s t e n t  
wi th  t h e  o b j e c t i v e s  o u t l i n e d  i n  t h e  Act ( s .  46.40.020).  

Once t h e  d i s t r i c t  c o a s t a l  management program has been 
approved and i s  i n  p l a c e ,  t h e  m u n i c i p a l i t i e s  and s t a t e  
a g e n c i e s  a r e  t hen  o b l i g a t e d  t o  admin i s t e r  land and water  
use r e g u l a t i o n s  o r  c o n t r o l s  i n  conformi ty  w i t h  t h e  program. 
An appea l  t o  t h e  counc i l  e x i s t s  by which any d i s t r i c t ,  
c i t i z e n  of t h e  d i s t r i c t ,  o r  s t a t e  agency, may seek t o  
e n f o r c e  compliance w i t h  t he  p r o v i s i o n s  of t h e  d i s t r i c t  
c o a s t a l  management proqram. 

The - Act a l s o  p rov ides  f o r  t h e  c r e a t i o n  of c o a s t a l  resource  
s e r v i c e  a r e a s ,  which a r e  e s s e n t i a l l y  v e h i c l e s  f o r  t h e  
p r o v i s i o n  of c o a s t a l  manaqement i n  s p a r s e l y  popula ted 
a r e a s ;  t h i s  i s  f o r  t h e  u l t i m a t e  purpose of ensur ing  t h a t  
no a r e a  of t h e  c o a s t  i s  excluded from t h e  b e n e f i t s  o r  
p r o t e c t i o n  c o n f e r r e d  by t h e  c o a s t a l  management program. 

The Alaska Coas t a l  Management Program r e p r e s e n t s  a  model 
worthy of c l o s e  s c r u t i n y  prov id ing  a s  i t  does a framework 
f o r  l o c a l  and p u b l i c  p a r t i c i p a t i o n  i n  S t a t e  d e c i s i o n s ,  and 
a  mechanism f o r  t h e  r e s o l u t i o n  of con£ l i c t s  between 
government a g e n c i e s ,  i n d i v i d u a l s ,  and l o c a l  communities. 



A t  t h e  p r e s e n t  time, s a l m o n  f a r m i n g  i n  n e t - p e n  f a c i l i t i e s  
by  p r i v a t e  i n t e r e s t s  i s  n o t  p e r m i t t e d  i n  A l a s k a .  T h e  
A l a s k a n  S t a t e  l e g i s l a t u r e  p a s s e d  a B i l l  ( C h a p t e r  1 4 5  
SLA 8 8 )  w h i c h  e x t e n d e d  t h e  e x i s t i n g  f i n f i s h  m a r i c u l t u r e  
m o r a t o r i u m  u n t i l  m id -1990 .  However ,  t h e  b i l l  a l s o  
l e g a l i z e d  " s e a  v e g e t a b l e  f a r m i n g "  a n d  e s t a b l i s h e d  a 
r e g u l a t o r y  s c h e m e  f o r  t h i s  a c t i v i t y .  I t  a l s o  e s t a b l i s h e d  
t h e  " A l a s k a  F i n f i s h  F a r m i n g  T a s k  F o r c e " .  

C o n s i d e r a b l e  c o n t r o v e r s y  o v e r  p r o p o s a l s  t o  a l l o w  s u c h  
d e v e l o p m e n t  c o n t i n u e s .  T h e  S t a t e  L e g i s l a t u r e  i s  
c o n s i d e r i n g  t h e  i s s u e  a n d  t h e  l a x s  w h i c h  w o u l d  b e  
i n t r o d u c e d  t o  g o v e r n  t h e  i n d u s t r y .  O p p o s i t i o n  t o  s a l m o n  
f a r m i n g  i n  Alaska a p p e a r s  t o  h a v e  come p r i m a r i l y  f r o m  t h e  
e s t a b l i s h e d  w i l d  s a l m o n  f i s h i n g  i n d u s t r y ,  w h i c h  i s  i t s e l f  
a m a j o r  c o n t r i b u t o r  t o  t h e  S t a t e  economy,  a n d  whose  
p a r t i c i p a n t s  c o n s t i t u t e  a s i g n i f i c a n t  b l o c k  o f  v o t e r s .  

I t  i s  i n t e r e s t i n g  t o  n o t e  t h a t  g o v e r n m e n t  a g e n c i e s ,  
a c a d e m i c s ,  a n d  l o b b y i s t s  o n  b o t h  s i d e s  o f  t h e  c o n t i n u i n g  
d e b a t e  i n  Alaska a r e  s t u d y i n g  B . C . ' s  e x p e r i e n c e  w i t h  
n e t - p e n  a q u a c u l t u r e  v e r y  c l o s e l y .  

T h i s  o f f i c e  h a s  r e v i e w e d  w i t h  i n t e r e s t  t h e  f i n a l  r a p o r t  o f  
t h e  " E t o l i n  I s l a n d  A r e a  M a r i c u l t u r e  P i l o t  P r o j e c t " .  T h i s  
r e p o r t  i n c l u d e s  a c o m p r e h e n s i v e  r e v i e w  o f  t h e  b i o l o g i c a l  
a n d  e n v i r o n m e n t a l  i s s u e s  a s s o c i a t e d  w i t h  t h e  a q u a t i c  
f a r m i n g  o f  s h e l l f i s h  a n d  m a r i n e  p l a n t s .  E x c e r p t s  f r o m  
C h a p t e r  3 o f  t h e  r e p o r t  d e a l i n g  w i t h  " C o n f l i c t s  w i t h  o t h e r  
c o a s t a l  u s e r s "  a n d  " G u i d e l i n e s  a n d  M i t i g a t i n g  M e a s u r e s " ,  
a r e  a t t a c h e d  f o r  r e f e r e n c e  i n  A p p e n d i x  7 .  

S e l e c t e d  e x c e r p t s  f r o m  A l a s k a  S t a t e  s t a t u t e s  a r e  a l s o  
i n c l u d e d  i n  A p p e n d i x  7 .  

H .  O r e g o n  

T h e  O r e g o n  S t a t e  g o v e r n m e n t  d e s c r i b e s  i t s  c o a s t a l  
m a n a g e m e n t  p r o g r a m  i n  a n  e x p l a n a t o r y  t e x t  e n t i t l e d  " O r e g o n  
C o a s t a l  Managemen t  P r o g r a m " .  T h e  p r o g r a m  summary w h i c h  
b e g i n s  t h e  t e x t  is  r e p r o d u c e d  i n  i t s  e n t i r e t y  i n  A p p e n d i x  
8 t o  t h i s  p a p e r .  Some a d d i t i o n a l  e x c e r p t s  f r o m  t h e  t e x t  
a r e  u s e f u l  i n  p r o v i d i n g  a n  o v e r v i e w  o f  t h e  s y s t e m  a n d  t h e  
way i n  w h i c h  i t  h a s  b e e n  s t r u c t u r e d :  

"The  O r e g o n  C o a s t a l  Managemen t  P r o g r a m  (OCMP) 
b a l a n c e s  t h e  n e e d s  f o r  l o n g - t e r m  g r o w t h ,  
d e v e l o p m e n t ,  a n d  p r o t e c t i o n  o f  t h e  S t a t e ' s  
c o a s t a l  r e s o u r c e s .  R e l y i n g  o n  a p a r t n e r s h i p  
among t h e  p u b l i c ,  l o c a l  g o v e r n m e n t s ,  a n d  s t a t e  



a n d  f e d e r a l  a g e n c i e s ,  t h e  OCMP is  b a s e d  o n  
s e p a r a t e  b u t  c o o r d i n a t e d  s e t s  o f  p l a n n i n g  
a n d  r e g u l a t o r y  a u t h o r i t i e s :  

- S t a t e  w i d e  p l a n n i n g  g o a l s  a d o p t e d  by  t h e  
Land C o n s e r v a t i o n  a n d  D e v e l o p m e n t  C o m m i s s i o n  
(LCDC) ; 

- a c k n o w l e d g e d  c o m p r e h e n s i v e  p l a n s  w h i c h  l o c a l  
g o v e r n m e n t s  h a v e  d e v e l o p e d  a n d  LCDC h a s  
a p p r o v e d  ; a n d ,  

- s p e c i f i e d  s t a t u t o r y  a u t h o r i t i e s  o f  v a r i o u s  
s t a t e  a g e n c i e s .  

T o g e t h e r ,  t h e s e  a u t h o r i t i e s  e s t a b l i s h  p o l i c i e s  
a n d  p r o c e d u r e s  f o r  p l a n n i n g  a n d  m a n a g i n g  t h e  
b a l a n c e d  p r e s e r v a t i o n ,  c o n s e r v a t i o n ,  u s e ,  
d e v e l o p m e n t  a n d  r e s t o r a t i o n  o f  t h e  n a t u r a l  
r e s o u r c e s  i n  O r e g o n ' s  c o a s t a l  z o n e .  

T h e s e  a u t h o r i t i e s  a r e  t i e d  t o g e t h e r  by t w o  
r e q u i r e m e n t s  i n  O r e g o n ' s  Land Use P l a n n i n g  A c t  
a n d  t h e  S t a t e  w i d e  p l a n n i n g  g o a l s .  F i r s t ,  t h e  
~ c t  r e q u i r e s  a l l  - u n i t s  - o f  g o v e r n m e n t  t o  
c o o r d i n a t e  t h e i r  a c t i o n s  a f f e c t i n g  l a n d  u s e  w i t h  
a f f e c t e d  c i t i z e n s  a n d  w i t h  l o c a l ,  s t a t e ,  a n d  
f e d e r a l  a g e n c i e s .  S e c o n d ,  t h e  A c t  r e q u i r e s  t h a t  
t h e  p l a n s  a n d  a c t i o n s  o f  a l l  a g e n c i e s  a n d  l o c a l  
g o v e r n m e n t s  m u s t  c o m p l y  w i t h  t h e  S t a t e - w i d e  
p l a n n i n g  g o a l s  -and a c k n o w l e d g e m e n t  m a s t e r  p l a n s . "  

O r e g o n ' s  C o a s t a l  Managemen t  P r o g r a m  t o o k  s h a p e  e a r l y  i n  
t h e  1 9 6 0 s  a s  e c o n o m i c ,  e n v i r o n m e n t a l  a n d  i n s t i t u t i o n a l  
c o n c e r n s  came t o  l i g h t :  

" A c c e l e r a t e d  g r o w t h  o n  t h e  c o a s t  was  d a m a g i n g  
f r a g i l e  e c o s y s t e m s :  i t  a l s o  was a e s t h e t i c a l l y  
d i s p l e a s i n g .  P r o b l e m s  i n c l u d e d  t h e  f i l l i n g  , o f  
e s t u a r i e s ,  s t r i p  d e v e l o p m e n t s  a l o n g  c o a s t a l  
h i g h w a y s ,  d r a i n i n g  o f  w e t l a n d s  f o r  d e v e l o p m e n t ,  
a n d  u n p l a n n e d  c o m m e r c i a l  a n d  r e s i d e n t i a l  
d e v e l o p m e n t s .  In a d d i t i o n  t o  p r i v a t e  
d e v e l o p m e n t ,  s e v e r a l  s t a t e  a g e n c i e s  w e r e  
p r o p o s i n g  o r  c o n s t r u c t i n g  p r o j e c t s  w h i c h  wou ld  
s i g n i f i c a n t l y  a f f e c t  t h e  n a t u r a l  e n v i r o n m e n t  o f  
t h e  c o a s t . "  



The Oregon Coas t a l  Conservation and Development Commission 
(OCCDC) was c r e a t e d  i n  1971 by t h e  Oregon S t a t e  
L e g i s l a t u r e  t o  s tudy  t h e s e  problems and propose 
s o l u t i o n s .  I t  i s  i n t e r e s t i n g  t o  no te  t h a t  t h e  economic 
and environmental  problems which OCCDC i d e n t i f i e d  a s  
f a c i n g  t h e  Oregon c o a s t  bear c l o s e  s i m i l a r i t i e s  t o  t h e  
c h a l l e n g e s  which B r i t i s h  Columbia now f a c e s :  

"The economy of t h e  Oregon c o a s t  is  c h a r a c t e r i z e d  by 
o v e r - s p e c i a l i z a t i o n ,  p e r s i s t e n t  unemployment, low per 
c a p i t a  income and a  narrow t a x  base .  These economic 
l i m i t a t i o n s  a r e  compounded by t h e  h igh ly  s ea sona l  
n a t u r e  of l o c a l  employment and economic a c i t i v i e s  
dominated by f o r e s t r y ,  f i s h i n g ,  and tour i sm."  

The Commission concluded t h a t  t h e  problem was p r i m a r i l y  
one of inadequa te  management mechanisms. Again, t h e r e  i s  
a  s t r i k i n g  p a r a l l e l  w i t h  t h e  s i t u a t i o n  a s  i t  c u r r e n t l y  
e x i s t s  i n  B r i t i s h  Columbia. While t h e r e  is  no s h o r t a g e  
among P r o v i n c i a l  M i n i s t r i e s  of e i t h e r  e x p e r t i s e ,  goo? 
i n t e n t i o n ,  energy ,  o r  d e d i c a t i o n ,  t h e r e  a r e  none the l e s s  
s i g n i f i c a n t  a d m i n i s t r a t i v e  i nadequac i e s  ~ h i c h  work t o  
p e r p e t u a t e  t h e  p o s s i b i l i t y  of a d m i n i s t r a t i v e  u n f a i r n e s s  
through f a i l u r e  t o  r e c o n c i l e ,  o r  pu t  i n  p l a c e  a  management 
mechanism f o r  t h e  r e c o n c i l i a t i o n  of l e g i t i m a t e  competing 
i n t e r e s t s .  For example: 

OCCDC a l s o  found t h a t  a  s o l u t i o n  t o  t h e s e  
economic and environmental  problems had g e n e r a l l y  
been hampered by t h e  f a c t  t h a t  t h e  governmental  
j u r i s d i c t i o n s  managing t h e  c o a s t  d i d  not  
adequa te ly  o r  e f f e c t i v e l y  c o o r d i n a t e  t h e i r  
a c t i v i t i e s .  Limited f i n a n c i a l  r e sou rces  and t h e  
nee? f o r  e f f e c t i v e  c i t i z e n  p a r t i c i p a t i o n  a t  a l l  
l e v e l s  of government a l s o  r equ i r ed  a  c o o p e r a t i v e  
and s t a t e - c o o r d i n a t e d  program t o  ach ieve  wise use 
of c o a s t a l  land and water  r e s o u r c e s .  

By assignment from t h e  Oregon S t a t e  L e g i s l a t u r e  i n  1975, 
LCDC acqui red  t h e  t a s k  of complet ing development of t h e  
Coas ta l  Management Program which had been i n i t i a t e d  by 
OCCDC. U l t ima te ly ,  f ou r  o b j e c t i v e s  were d i s t i l l e d  f o r  t h e  
Coas t a l  Management Program: 

1. Crea t e  and mainta in  a  ba lance  between 
conse rva t ion  and development, and between 
c o n f l i c t i n g  p u b l i c  and p r i v a t e  i n t e r e s t s ,  
t h a t  w i l l  a s s u r e  t h e  g r e a t e s t  b e n e f i t s  f o r  
t h i s  and succeeding gene r a t i o n s  of 
Oregonians;  



2 .  G u i d e  p u b l i c  a n d  
r e s o u r c e s  o f  t h e  
i r r e v e r s i b l e  damage  

3 .  P r o t e c t  t h e  u n i q u e  
c o a s t :  a n d  

4 .  Manage  t h e  n a t u r a l  

p r i v a t e  u s e s  o f  n a t u r a l  
c o a s t a l  z o n e  t o  a v o i d  

I 

c h a r a c t e r  o f  l i f e  o n  t h e  

r e s o u r c e s  a n d  u s e s  o f  t h e  
c o a s t  o n  a n  e v o l v i n g  a n d  f l e x i b l e  b a s i s  s o ,  
a s  e x p e r i e n c e  w i t h  a n d  k n o w l e d g e  o f  t h e  
c o a s t a l  z o n e  i n c r e a s e s ,  t h e  p r o g r a m  c a n  be 
r e v i s e d  a c c o r d i n g l y .  

An a p p e a l  c o m p o n e n t  h a s  b e e n  b u i l t  i n t o  t h e  managemen t  
p r o g r a m  t o  r e s p o n d  t o  t h e  c o n t r o v e r s y  o f t e n  a c c o m p a n y i n g  
l a n d  u s e  d e c i s i o n s .  T h i s  i s  t h e  Land U s e  B o a r d  o f  Appeals 
( L U B A ) ,  w h i c h  was c r e a t e d  i n  1 9 7 9  a n d  h a s  j u r i s d i c t i o n  
o v e r  v i r t u a l l y  a l l  l a n d  u s e  d e c i s i o n s :  i t  h a s  t h e  
a u t h o r i t y  t o  u p h o l d ,  r e v e r s e ,  o r  r emand  ( s e n d  b a c k  t o  
a u t h o r i t i e s  f o r  r e c o n s i d e r a t i o n )  a l a n d  u s e  d e c i s i o n .  

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  l o c a l  g o v e r n m e n t s  a r e  a 
p i v o t a l  c o m p o n e n t  o f  O r e g o n ' s  Land Use P r o g r a m .  C i t i e s  
a n d  c o u n t i e s  a r e  a u t h o r i z e d  by s t a t u t e  t o  a d o p t  a n d  
i m p l e m e n t  c o m p r e h e n s i v e  p l a n s  a n d  z o n i n g  o r d i n a n c e s  a n d  t o  
r e g u l a t e  l a n d  u s e  w i t h i n  t h e i r  j u r i s d i c t i o n ;  t h i s  
a u t h o r i t y  i s  s u p p l e m e n t e d  by S t a t e  law w h i c h  r e q u i r e s  
c i t i e s  a n d  c o u n t i e s  t o  a d o p t  o r  amend t h e i r  c o m p r e h e n s i v e  
p l a n s  a n d  i m p l e m e n t i n g  o r d i n a n c e s  t o  c o m p l y  w i t h  t h e  
S t a t e - w i d e  p l a n n i n g  g o a l s .  

T h e s e  p l a n s  a r e  t h e  p r i m a r y  m e c h a n i s m  f o r  e s t a b l i s h i n g  
l o n g - t e r m ,  s i t e - s p e c i f i c  l a n d  u s e  p o l i c i e s  a n d  d e c i s i o n s .  
T h e y  a r e  a l s o  c e n t r a l  t o  p r o v i d i n g  e f f e c t i v e  c o o r d i n a t i o n  
among a l l  l e v e l s  o f  g o v e r n m e n t .  Once  c o m p r e h e n s i v e  p l a n s  
a r e  a c k n o w l e d g e d ,  a l l  l a n d  u s e  d e c i s i o n s  m u s t  b e  
c o n s i s t e n t  w i t h  t h e  p l a n s .  

A s  i s  t h e  c a s e  i n  W a s h i n g t o n ,  t h e  O r e g o n  C o a s t a l  
Managemen t  P r o g r a m  m e c h a n i s m  f o r  d i s p u t e  r e s o l u t i o n  
a p p e a r s  t o  b e  b a s e d  o n  a l i t i g a t i o n  m o d e l  r a t h e r  t h a n  a  
c o n s e n s u a l  a p p r o a c h .  

The  OCMP e x p l a n a t o r y  t e x t  s t a t e s ,  "An i m p o r t a n t  h a l l m a r k  
o f  O r e g o n ' s  Land  Use P l a n n i n g  P r o g r a m  i s  i t s  r e q u i r e m e n t  
t h a t  l a n d  u s e  d e c i s i o n s  i n c l u d e  f i n d i n g s  e x p l a i n i n g  how 
a p p l i c a b l e  o r d i n a n c e  s t a n d a r d s  h a v e  b e e n  c o m p l i e d  w i t h . "  
T h i s  is  a n  e x p r e s s i o n  o f  t h e  l o n g  e s t a b l i s h e d  
a d m i n i s t r a t i v e  law d o c t r i n e  t h a t ,  w h e r e  q u a s i - j u d i c i a l  
d e c i s i o n s  a r e  b e i n g  . m a d e ,  r e a s o n s  i n  s u p p o r t  o f  t h e  



d e c i s i o n  should be givzn.  The Oregon Supreme Court ,  i n  
t h e  c a s e  of Green vs.  Hayward (1976)  s t a t e d  t h a t  
" f i n d i n g s "  t o  suppor t  land use d e c i s i o n s  were necessary  
f o r  t h e  fo l lowing  reasons :  

( a )  To f a c i l i t a t e  j u d i c i a l  review; 

( b )  To ensu re  more c a r e f u l  a d m i n i s t r a t i v e  
c o n s i d e r a t  i on ;  

( c )  To he lp  p a r t i e s  p lan t h e i r  c a s e s  f o r  
r e -hea r ings  and j u d i c i a l  review: and, 

( d )  t o  keep agenc i e s  w i th in  t h e i r  j u r i s d i c t i o n s .  

The O f f i c e  of t h e  Ombudsman i s  of t h e  view t h a t  such a  
system is we l l - su i  t ed  f o r  t h e  de t e rmina t ion  and 
d e c l a r a t i o n  of l e g a l  r i g h t s  o r  l i a b i l i t i e s  a f t e r  a  
con t rove r sy  has a r i s e n .  However, i f  va r ious  competing y e t  
i n t e rdependen t  i n t e r e s t s  have not  been r econc i l ed  i n  t h e  
p lann ing  p r o c e s s ,  i t  i s  doub t fu l  t h a t  an a d v e r s a r i a l  
appea l  p roces s  would ach ieve  such r e s o l u t i o n s  i n  many 
c a s s s .  A consensua l  approach i n  t h e  f i r s t  i n s t a n c e  t o  t h e  
r e s o l u t i o n  of p o t e n t i a l  d i s p u t e s  i nvo lv ing  t h e  p u b l i c  
i n t e r e s t  would l i k e l y  be more a p p r o p r i a t e :  t h i s  is  
d i s c u s s e d  i n  d e t a i l  l a t e r  i n  Pa r t  V I  of t h i s  r e p o r t .  

A s  a  l a s t  no t e ,  Oregon has been included f o r  s tudy  
p r i m a r i l y  due t o  i t s  innova t ive  c o a s t a l  management 
sys tems.  Net-pen f a c i l i t i e s  i n  Oregon a r e  almost  
non -ex i s t en t ,  due t o  t h e  lack of s h e l t e r e d ,  deep-water 
sit2s c l o s e  t o  t h e  s h o r e l i n e .  W i t h  i t s  v a r i o u s  e s t u a r i e s ,  
however, Oregon i s  we l l - su i t ed  f o r  ocean ranching ( d e f i n e d  
e a r l i e r  i n  t h i s  r e p o r t )  and has chosen t o  pursue t h i s  
o p t i o n  f o r  enhancement of f i s h  p roduc t ion .  

I .  Hawaii 

Hawaii i s  unique i n  having been t h e  f i r s t  S t a t e  t o  c a r r y  
o u t  comprehensive resource  planning and development f o r  
a q u a c u l t u r e .  Pursuant  t o  t h i s ,  a  n a t u r a l  r s sou rces  
assessment  provided d e t a i l e d  d a t a  on p o t e n t i a l l y  s u i t a b l e  
s i t e s ,  and a  p a r a l l e l  s tudy  was conducted on a s p e c t s  
a n c i l l a r y  t o  s u c c e s s f u l  i n d u s t r y  development: t e c h n i c a l  
r e s o u r c e s ,  l e g a l  requirements ,  f i n a n c i n g ,  q a r k e t i n g ,  and 
t h e  l i k e .  These were u l t i m a t e l y ,  through expe r i ence ,  
i n t e g r a t e d  i n t o  what a u t h o r s  Corbin and Young r e f e r  t o  a s  
a n  " h o l i s t i c  concep tua l  approach,  t h e  Aquaculture 
Development Niche".  



I t  i s  important  t o  no t e  t h a t  a t  p r e s e n t  a l l  aquacu l tu r e  i n  
Hawaii i s  land-based,  and invo lves  both f r e s h  and 
s a l t u a t e r  f a c i l i t i e s .  The concept  of ocean l e a s i n g ,  a s  
t h e  a u t h o r s  p o i n t  o u t ,  poses  a  formidable  cha l l enge .  
C o n f l i c t s  p a r a l l e l  t hose  which have occurred i n  B r i t i s h  
Co.lumbia, a s  shown by t h e  fo l lowing  exce rp t  from t h e  
a u t h o r s '  paper p r e sen t ed  a t  t h e  Aquaculture I n t e r n a t i o n a l  
Conference i n  Vancouver (September, 1988) : 

"The p roces s  of e s t a b l i s h i n g  a  new r e g u l a t o r y  
program f o r  l e a s i n g  of ocean space around t h e  
I s l a n d s  i l l u s t r a t e s  ano ther  s e t  of r e g u l a t o r y  
c o f l i c t s .  Ocean l e a s i n g  i s  a  f a m i l i a r  concep t ,  
which a l l ows  ownership of ocean space f o r  
commercial use ,  such a s  m a r i c u l t u r e .  Examples of 
l e a s i n g  abound worldwide; Hawaii i s  a  latecomer 
t o  t h i s  a r e a .  I s l a n d  i n t e r e s t  began w i t h  a  1981 
r e p o r t  which recommended t h e  s t a t e  cons ide r  ocean 
l e a s i n g  f o r  m a r i c u l t u r e  and o t h e r  uses .  A 
l i m i t e d  Ocean Leasing Act was promulgated i n  
1986, amid much con t rove r sy .  The f i r s t  t e s t  
c a s e ,  a  t o u r i s t  submarine company, was withdrawn. 

C o n f l i c t s  observed dur ing  t h e  deba t e  of t h e  law 
and t h e  r ecen t  t e s t ,  stem from s e v s r a l  
fundamental  i s s u e s :  

- P r i v a t e  deve lopers  want long-term s i t e  
t e n u r e  t o  j u s t i f y  t h e  c a p i t a l  inves tment .  

- Local i n t e r e s t s  do not want g r a n t i n g  of 
e x c l u s i v e n e s s  t o  what has  been t r a d i t i o n a l l y  
a common p rope r ty  resource  and c i t e  
a e s t h e t i c  and environmental  concerns .  

- Ocean u s e r s ,  e . g .  b o a t e r s ,  f i shermen,  
d i v e r s ,  swimmers, and bus ines se s  f e a r  
i n t e r f e r e n c e  and c i t e  p u b l i c  s a f e t y  concerns .  

Reso lu t i on  of t h e s e  q u e s t i o n s  w i l l  awai t  a 
f u t u r e ,  probably  non-maricul ture  t e s t  c a s e .  
Fundamental problems t o  be addressed  i nc lude  l a c k  
of b a s e l i n e  environmental  d a t a ,  t r a n s l a t i o n  of 
complex environmental  i d e a s  t o  unders tandable  
language and s t r o n g  emotionalism t h a t  p r e v a i l s  i n  
t hsse  d i s c u s s i o n s .  However, a s  w i t h  t h e  
d i s c h a r g e  i s s u e ,  t h e  degree  of d i f f i c u l t y  i n  
l e a s i n g  w i l l  be very much dependent on t h e  s i t e  
chosen ."  



J. COMMENTARY: THE U . S .  E X P E R I E N C E  

Shore resource  c o n s u l t a n t  Wolfe Bauer i n  a  paper e n t i t l e d ,  
"The Geohydraulic system a s  a  b a s i s  f o r  s h o r e  management", 
p r e sen t ed  t o  t h e  sho re  management symposium i n  V i c t o r i a ,  
1978, made a  number of u s e f u l  o b s e r v a t i o n s  based on h i s  
expe r i ences  i n  Oregon and Washington. A summary of h i s  
main p o i n t s  f o l l o w s :  

1. The Oregon l e g i s l a t u r e ,  i n  Baue r ' s  view, p rope r ly  
pu t  " the  horse  be fo re  t h e  c a r t "  i n  educa t ing  
i t s e l f  about c o a s t a l  r e sou rces  and p r i o r i t i e s  and 
p r e f e r e n c e s  f o r  resource  use t o  c o n t r o l  p o l l u t i o n  
and p r o t e c t  t h e  environmental  c h a r a c t e r i s t i c s  of 
t h e  sho re  zone p r i o r  t o  c r e a t i n g  management 
l e g i s l a t i o n  and p o l i c y .  

2 .  Oregon then  conducted an e x t e n s i v e  inven tory  of 
i t s  c o a s t l i n e  t o  determine t h e  n a t u r e  and e x t e n t  
of t h e  r e sou rces  t h e r e ,  t o  determine t h e  t ypes  of 
p h y s i c a l  [ "geohydrau l ic"  I p roces se s  a t  work 
shaping and i n f l u e n c i n g  t h e  sho re  a r e a ,  and t o  
c l a s s i f y  t h e  v a r i o u s  a r e a s  of t h e  "shore-process  
c o r r i d o r "  f o r  management purposes .  

3.  Washington, i n  B a u e r l s  op in ion  pu t  " the  c a r t  
be fore  t h e  h o r s e n  i n  des ign ing  l e g i s l a t i o n  which 
d iv ided  s h o r e  a r e a s  i n t o  f o u r  c a t e g o r i e s  
( n a t u r a l ,  conservancy,  r u r a l ,  and u r b a n ) ,  
"depending upon t h e  degree  of man's i n t r u s i o n . "  
Baue r ' s  c r i t i c i s m  of t h i s  approach is t h a t  i t  
bea r s  l i t t l e  r e l a t i o n  t o  t h e  n a t u r a l  p roces se s  a t  
work i n  t h e  a r e a s  being c l a s s i f i e d ,  and t h e  
boundar ies  between zones cannot  be s o  n e a t l y  
c l a s s i f i e d .  

4 .  A common d e f i c i e n c y  f o r  both Oregon and 
Washington was noted:  

While i t  was c e r t a i n l y  more l o g i c a l  t o  f i r s t  
examine and d e f i n e  t h e  s h o r e  r e sou rces  a s  i n  
t h e  Oregon approach,  d e l e g a t i o n  of t h i s  t a sk  
t o  v a r i o u s  u n r e l a t e d  agenc i e s  and 
c o n s u l t a n t s  wi thout  i n s i s t i n g  on a  
c o o r d i n a t i n g  language o r  t e x t  proved t o  be a  
major weakness i n  c o n s o l i d a t i n g  a l l  t h i s  
i n fo rma t ion  i n t o  a  u n i f i e d  and p r a c t i c a l  
management t o o l .  I n  a  s i m i l a r  way, t h e  
i n a b i l i t y  of t h e  des igna t ed  Washington S t a t e  
agency t o  p rov ide  over 50 l o c a l  governments 



a n d  t h e  c i t i z e n  c o m m i t t e e s  w i t h  a u n i f o r m  
t e c h n i c a l  l a n g u a g e  a n d  e d u c a t i o n  b a c k g r o u n d  
t o  t h e i r  r i v e r i n e  a n d  m a r i n e  s h o r e  s y s t e m s  
r e s u l t e d  i n  a m i s h  mash  o f  i n v e n t o r i e s  a n d  
c l a s s i f i c a t i o n s  t h a t  was o f  t e n  m o r e  
c o n f u s i n g  t h a n  t h e  O r e g o n  i n v e n t o r y  p r o d u c t .  

5. I n  l i k e  m a n n e r ,  t h e  s y s t e m s  i n  O r e g o n  a n d  
W a s h i n g t o n  e x h i b i t e d  common s t r e n g t h s  : "  . . . i t  
s h o u l d  b e  r e a l i z e d  t h a t  t h e  v e r y  a c t  o f  p r o v i d i n g  
a c i t i z e n - i n v o l v e d  s h o r e  i n v e n t o r y  p r o g r a m  
r e p r e s e n t s  a new a n d  p r o m i s i n g  d i r e c t i o n  o f  
r e s o u r c e  m a n a g e m e n t  i n  a d e m o c r a t i c  s o c i e t y .  . . .  s u c h  l e g i s l a t i o n  s i g n i f i e s  a s t e p  i n  t h e  r i g h t  
d i r e c t i o n  f o r ,  i n  b r o a d  t e r m s ,  i t  r e c o g n i z e s  t h e  
f u n c t i o n a l ,  r e c r e a t i o n a l ,  e c o n o m i c ,  a n d  a e s t h e t i c  
v a l u e s  o f  a s h r i n k i n g  r e s o u r c e  h e r i t a g e  a n d  
a d d r e s s e s  i t s e l f  t o  t h e  e n h a n c e m e n t ,  
p r e s e r v a t i o n ,  c o n s e r v a t i o n ,  a n d  m o r e  i n f o r m e d  a n d  
e f f i c i e n t  u s e  o f  a l l  s h o r e - r e l a t e d  e n v i r o n m e n t s . "  

I n  t h e  e v e n t  t h a t  Mr. B a u e r ' s  c o m m e n t s  w i t h  r e s p e c t  t o  
W a s h i n g t o n  S t a t e  s o u n d  t o o  d i s p a r a g i n g ,  P r o f e s s o r  R o b e r t  
L.  B i s h  o f  t h e  U n i v e r s i t y  o f  V i c t o r i a  S c h o o l  o f  P u b l i c  
A d m i n s t r a t i o n  n o t e s  i n  h i s  b o o k ,  " G o v e r n i n g  P u g e t  S o u n d n ,  
t h a t  by 1 9 8 0  e v e r y  l o c a l  g o v e r n m e n t  e x c e p t  o n e  o n  P u g e t  
S o u n d  was o p e r a t i n g  a s y s t e m  u n d e r  a s t a t e - a p p r o v e d  master 
p r o g r a m .  H e  w e n t  o n  t o  w r i t e  ( i n  1 9 8 2 ) :  

I t  i s  t o o  s o o n  a n d  v e r y  d i f f i c u l t  t o  e v a l u a t e  t h e  
i m p a c t  o f  t h e  SMA o n  s h o r e l i n e s ,  b u t  some  
d e c i s i o n s  a r e  n o t a b l e .  S a n  J u a n  C o u n t y  h a s  u s e d  
i t s  p e r m i t  a u t h o r i t y  t o  r e j e c t  p r o p o s a l s  f o r  
r e c r e a t i o n a l  f a c i l i t i e s  o n  s t a t e  owned l a n d  by 
b o t h  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  a n d  t h e  
S t a t e  P a r k s  a n d  R e c r e a t i o n  C o m m i s s i o n .  I n  
c o n t r a s t ,  t h e  C i t y  o f  S e a t t l e  h a s  u s e d  i t s  
a u t h o r i t y  t o  e n c o u r a g e  m o r e  p u b l i c  a c c e s s  t o  
s h o r e l i n e s  a s  a c o n d i t i o n  o f  p e r m i t  i s s u a n c e .  I t  
a l s o  a p p e a r s  t h a t  n o n - w a t e r  d e p e n d e n t  u s e s  h a v e  
b e e n  v i r t u a l l y  2 l i m i n a t e d .  

T h i s  o f f i c e  d o e s  n o t  a d v o c a t e  t h e  w h o l e s a l e  i m p o r t a t i o n  o f  
A m e r i c a n  c o a s t a l  managemen t  s t r u c t u r e s  f o r  a p p l i c a t i o n  
w i t h i n  t h e  B . C .  c o n t e x t .  R a t h e r ,  a s  p o i n t e d  o u t  i n  e a c h  
o f  t h e  f o r e g o i n g  s e c t i o n s  a n a l y z i n g  s y s t e m s  i n  w a s h i r i g t o n ,  
A l a s k a ,  a n d  O r e g o n ,  t h e r e  a r e  e l e m e n t s  u s e f u l  f o r  a n a l y s i s  
a n d  p o s s i b l e  i n c o r p o r a t i o n  t o  a m o d e l  f o r  i n t e g r a t e d  
managemen t  o f  t h e  c o a s t a l  z o n e  i n  B r i t i s h  C o l u m b i a .  
Optimum f a i r n e s s  i n  t h e  r e c o n c i l i a t i o n  o f  d i v e r s e  



i n t e r e s t s ,  a11 competing f o r  a  share  of a  f i n i t e  resource,  
demands t h a t  a  framework f o r  pub l i c  p a r t i c i p a t i o n  and 
goal -crea t ion  be es t ab l i shed :  t h a t  a  l e g i s l a t i v e  base be 
provided f o r  t h e  c o a s t a l  management a c t i v i t i e s  of both 
l o c a l  and p rov inc ia l  a u t h o r i t i e s ;  and t h a t  mechanisms f o r  
appeal of adverse admin i s t r a t ive  dec i s ions  be put i n  p lace  
and made a v a i l a b l e  t o  a l l  a f f e c t e d  p a r t i e s  - from small 
landowners t o  p rov inc ia l  M i n i s t r i e s .  



P A R T  V 

A. INTEGRATED RESOURCE MANAGEMENT: INFORMATION 
EXCHANGE, PLANNING, AND ADMINISTRATIVE FAIRNESS 

B. SOME BRITISH COLUMBIA EXPERIENCES: 

1. GOVERNMENT RESEARCH AND RECOMMENDATIONS 

2. CROWN LAND PLANS 

3. THE FRASER RIVER ESTUARY STUDY 

C. INTEGRATED RESOURCE MANAGEMENT AND PLANNING: 
SUMMARY 



A. INTEGRATED RESOURCE MANAGEMENT: INFORMATION EXCHANGE, 
P L A N N I N G ,  AND ADMINISTRATIVE FAIRNESS 

1. Aquacul ture  a s  a c a s e  s tudy  

.It has  been po in ted  o u t  t o  t h i s  o f f i c e  by some i n d i v i d u a l s  
t h a t  t h e r e  is  l i t t l e  concep tua l  d i f f e r e n c e ,  i n s o f a r  a s  
land use p lann ing  and compet i t ion  a r e  concerned.  between 
f i s h  farming and many o t h e r  c o a s t a l  a c t i v i t i e s  s u c h  a s  l og  
s t o r a g e ,  l og  booming, mar inas ,  and pu lpmi l l  development. 
To t h e  e x t e n t  t h a t  a q u a t i c  land i s  occupied by a  p r i v a t e  
p a r t y  f o r  an e x c l u s i v e  purpose,  t h i s  i s  t r u e .  I t  i s  
impor tan t  t o  keep t h i s  f a c t  i n  m i n d  when reviewing t h e  
o b s e r v a t i o n s  and recommendations of t h i s  o f f i c e  r e l a t i n g  
t o  planning and management of a c t i v i t i e s  i n  t h e  c o a s t a l  
zone. 

The rap id  development of t h e  aquacu l tu re  i n d u s t r y  over t h e  
l a s t  s e v e r a l  y e a r s ,  and t h e  a n t i c i p a t e d  cont inued growth 
of t h e  i n d u s t r y  f u e l l e d  by s u c c e s s f u l  h a r v e s t s  and 
t e c h n o l o g i c a l  r e f inemen t ,  have provided t o  t h i s  o f f i c e  a  
u s e f u l  ca se  s tudy  i n  land and resource  a l l o c a t i o n .  The 
c o n f l i c t s  which have a r i s e n  have i n  l a r g e  measure been 
addressed through e v o l u t i o n a r y  changes i n  m i n i s t r y  p o l i c y :  
none the l e s s ,  t h e r e  a r e  no gua ran t ee s  t h a t  such c o n f l i c t s  
w i l l  not a r i s e  aga in  when economic demands f o r  land and 
r e sou rces  a c c e l e r a t e  suddenly i n  a  g iven  geographic  a r e a .  
A n t i c i p a t i o n  and accommodation - more a p p r o p r i a t e l y ,  
r e c o n c i l i a t i o n  - of c o n f l i c t i n g  i n t e r e s t s  r e q u i r e s  
f o r e s i g h t ,  and f o r e s i g h t  does not n e c e s s a r i l y  r e q u i r e  t h e  
t a l e n t s  of a  v i s i o n a r y ;  r a t h e r ,  i t  i s  t h e  p r a c t i c a l  
consequence of a  d i s c i p l i n e d  and coord ina ted  planning 
p roces s  which s eeks  o u t  and e x p l i c i t l y  recognizes  t h e  
l e g i t i m a t e  i n t e r e s t s  of a l l  p a r t i e s  who may be a f f e c t e d  by 
development - o r ,  i n  some c a s e s ,  a  l a ck  of development. 

A s  s e t  ou t  i n  P a r t  I1 ( h )  of t h i s  r e p o r t ,  t h e r e  i s  a  
fundamental  r e l a t i o n s h i p  between p lann ing  and 
a d m i n i s t r a t i v e  f a i r n e s s .  T h i s  s e c t i o n  w i l l  p rovide  some 
d i s c u s s i o n  and examples of t h i s  p r i n c i p l e  i n  p r a c t i c e .  

2 .  The primacy of p lann ing  

The fundamentals  of p lanning a r e  we11 understood w i t h i n  
B r i t i s h  Columbia 's  land a l l o c a t i o n  and a d m i n i s t r a t i v e  
bureaucracy.  Likewise,  t h e  p r o v i n c e ' s  u n i v e r s i t i e s  and 
o t h e r  e d u c a t i o n a l  i n s t i t u t i o n s  o f f e r  a  wel l - spr ing  of 
knowledge and o r i g i n a l  r e sea rch  i n  land use planning a s  a  
c o r n e r s t o n e  of t h e  concept  of i n t e g r a t e d  resource  
management. American systems of c o a s t a l  resource  



m a n a g e m e n t  h a v e  b e e n  s t u d i e d  by b o t h  p r o v i n c i a l  m i n i s t r i e s  
a n d  e d u c a t i o n a l  i n s t i t u t i o n s  f o r  a t  l e a s t  t h e  p a s t  t e n  
y e a r s .  M i n i s t r i e s  w i t h  e i t h e r  m a j o r  o r  p e r i p h e r a l  
i n v o l v e m e n t  i n  a q u a c u l t u r e  a d m i n i s t r a t i o n  a l l  r e c o g n i z e  
t h e  i m p o r t a n c e  o f  m a n a g e m e n t  t o o l s  v h i c h  al low t h e  l e f t  
h a n d  t o  know w h a t  t h e  r i g h t  h a n d  i s  d o i n g .  T h i s  
r e a l i z a t i o n  i s  r e f l e c t e d  i n  t h e  e x i s t e n c e  o f  w h a t  i s  known 
a s  t h e  A q u a c u l t u r e  S t e e r i n g  C o m m i t t e e  ( A S C I I  f o r m e d  i n  
Nay ,  1 9 8 5 .  

The  ASC, u n d e r  l e a d e r s h i p  o f  t h e  D e p u t y  M i n i s t e r  o f  
A g r i c u l t u r e  a n d  F i s h e r i e s ,  meets p e r i o d i c a l l y  t o  r e v i e w  
a n d  assess  m a t t e r s  o f  c o n c e r n  r e l a t e d  t o  a q u a c u l t u r e  
r e g u l a t i o n  a n d  a d r n i n i s t  r a t i o n .  T h e s e  c o n c e r n s  s p a n  t h e  
e n t i r e  s p e c t r u m  o f  i s s u e s  a s s o c i a t e d  w i t h  t h e  s u b j e c t ,  
r a n g i n g  f r o m  m u n i c i p a l  c o n c e r n s  t o  r e s e a r c h  p r o j e c t s  a i m e d  
a t  h e l p i n g  t h e  a q u a c u l t u r e  i n d u s t r y  c o m b a t  f i s h  d i s e a s e .  
ASC e x i s t s  b e c a u s e  e x e c u t i v e  member s  o f  e a c h  o f  t h e  
M i n i s t r i e s  i n v o l v e d  r e a l i z e  t h e  b a s i c  n e c e s s i t y  t o  h a v e ,  
a t  t h s  v e r y  l e a s t ,  p e r i o d i c  " r o u n d - t a b l e "  d i s c u s s i o n s  t o  
n x c h a n q e  new i n f o r m a t i o n ,  d e c i d e  M i n i s t r y  p r i o r i t i e s ,  
c o o r d i n a t e  p r o q r a m s ,  a n d  a t t e m p t  t o  work  o u t  r e s o l u t i o n s  
t o  p r o b l e m s  t h a t  c r o s s  j u r i s d i c t i o n a l  b o u n d a r i e s .  

T h e  ASC i s  e x c e l l e n t  i n  c o n c e p t  b u t  f a c e s  a number  o f  
p r a c t i c a l  r e a l i t i e s  w h i c h  l i m i t  i t s  p o t e n t i a l  u s e f u l n e s s .  
T h e s e  i n c l u d o  : 

( a )  T h e r e  i s  no  o v e r r i d i n g  l e g i s l a t i o n ,  r e g u l a t i o n ,  
o r  p u b l i s h e d  p o l i c y  w h i c h  e s t a b l i s h e s  g o a l s ,  
o b j e c t i v e s  o r  p r o c e s s e s  w h i c h  t h e  ASC m u s t  
c o r p o r a t e l y  p u r s u e ;  r a t h e r ,  t h e  m i n i s t r i e s  
r e p r e s e n t e d  o n  t h e  ASC c o n t i n u e  t o  p u r s u e  
i n d i v i d u a l  l e g i s l a t e d  o r  p o l i c y  m a n d a t e s ,  a n d  
t h e i r  r e p r e s e n t a t i v e s  m u s t ,  bv r e a s o n  o f  t h e i r  
p o s i t i o n s ,  b r i n g  M i n i s t r y  p o l i c y  t o  t h e  t a b l e .  

( c )  A c o r o l l a r y  o f  t h e  a b o v e  i s  t h a t  t h e  ASC i s  
d e p e n d e n t  u p o n  t h e  g o o d w i l l  a n d  common s e n s e  o f  
i t s  member's i n  o r d e r  t o  a c h i e v e  a n y  d e g r e e  o f  
f u n c t i o n a l  e f f e c t i v e n e s s .  W h i l e  t h e  e x p o s u r e  o f  
t h i s  o f f i c e  t o  t h e  w o r k i n g s  o f  t h e  ASC i n d i c a t e  
t h a t  t h e s e  q u a l i t i e s  a r e  d e m o n s t r a t e d  i n  t h e  
ASC's  d e l i b e r a t i o n s ,  t h e  p r o c e s s  by  w h i c h  i t  
o p e r a t e s  a n d  t h e  j u r i s d i c t i o n a l  d i v i s i o n  i n h e r e n t  
i n  i t s  c o m p o s i t i o n  d o  n o t  e n s u r e  t h a t  t h e  r e s u l t s  
o f  i t s  w o r k  w i l l  s e r v e  t h e  p u b l i c  i n t e r e s t  i n  
o p t i m u m  f a s h i o n  o v e r  t h e  l o n g  r u n .  



What r e m a i n s  o b v i o u s  is  t h a t  w h i l e  e a c h  M i n i s t r y  
r e c o g n i  z e s  t h e  i m p o r t a n c e  o f  c o o p e r a t i v e  p l a n n i n q ,  a n d  
u t i l i z e s  p r i n c i p l e s  o f  " s t r a t e g i c  p l a n n i n g "  i n  t h e  d e s i g n  
a n d  managemen t  o f  i t s  own o p e r a t i o n s ,  i n t e g r a t e d  
i n t e r - m i n i s t e r i a l  p l a n n i n g  d o e s  n o t  e x i s t  u n d e r  a b r o a d  
. l e g i s l a t i v e  m a n d a t e .  

3. Recognition of the primacy of planning: a review 
of the proposed Planning Act (1980) 

I n  S e p t e m b e r  o f  1 9 8 0 ,  t h e  M i n i s t r y  o f  M u n i c i p a l  A f f a i r s  
r e l e a s e d  a d i s c u s s i o n  p a p e r  c o n t a i n i n g  t h e  p r o p o s e d  
P l a n n i n g  A c t .  The  d i s c u s s i o n  p a p e r  b e g i n s  w i t h  a  d e t a i l e d  
d e s c r i p t i o n  o f  t h e  n e e d  f o r  p l a n n i n g  a n d  t h ?  m e c h a n i s m s  
i n c o r p o r a t e d  i n  t h e  p r o p o s e d  A c t  d e s i g n e d  t o  a d d r e s s  t h i s  
n e e d .  The  p r i n c i p l e s  e n u n c i a t e d  r e f l e c t  a  s o l i d  
u n d e r s t a n d i n g  o f  t h e  r e l a t i o n s h i p  b e t w e e n  p l a n n i n g  a n d  
a d m i n i s t r a t i v e  f a i r n e s s ,  a n d  a r e  w o r t h y  o f  s t u d v .  The  - - 

p r o p o s e d  P l a n n i n g  A c t  f a i l e d  t o  r e c e i v e  C a b i n e t  a p p r o v a l  
a n d  was n e v e r  p a s s e d  i n t o  l a w  by t h e  P r o v i n c i a l  
L e g i s l a t u r e .  

Some e l e m e n t s  w h i c h  a r e  w o r t h  e x t r a c t i n g  f r o m  t h e  
d i s c u s s i o n  u h i c h  p r e c e d e d  t h e  t e x t  o f  t h e  p r o p o s e d  A c t  
f o l l o w .  I t  s h o u l d  b e  n o t e d  f o r  c l a r i t y  t h a t  t h e s e  
p r i n c i p l e s  a n d  o b s e r v a t i o n s  w e r e  e x t r a c t e d  f r o m  t h e  
M i n i s t r y ' s  c o m m e n t a r y ,  a n d  d o  n o t  r e f l e c t  a n  a t t e m p t  by 
t h i s  o f f i c e  t o  a n a l y z e  t h e  t e x t  o f  t h e  p r o p o s e d  A c t  
i t s e l f .  O b s e r v a t i o n s  a n d  p r i n c i p l e s  w o r t h  n o t i n g  i n c l u d e :  

( a )  F i n i t e  l a n d  r e s o u r c e s  a n d  i n f i n i t e  l a n d  u s e s  a n d  
r e q u i r e m e n t s  d i c t a t e  t h e  n e e d  f o r  c a r e f u l  l a n d  
u s e  p l a n n i n g .  

( b )  P l a n n i n g  n e c e s s a r i l y  d e m a n d s  r e q u l a t i o n  o f  
a c t i v i t i e s ,  t h e  m o s t  v a l u a b l e  a c t i v i t i e s  b e i n g  
" e v a l u a t e d  o n  a sca le  o f  p r o v i n c e - w i d e  o b j e c t i v e s  
a n d  p r i o r i t i e s . "  

( c )  S e v e r a l  s t a t u t e s  r e g u l a t e  l a n d  u s e ,  a n d  
c o m p l i a n c e  w i t h  t h e i r  r e q u i r e m e n t s  may 
s i g n i f i c a n t l y  i n c r e a s e  t h e  t ime,  c o s t ,  a n d  
u n c e r t a i n t y  a s s o c i a t e d  w i t h  d e v e l o p m e n t .  

( d l  A d e v e l o p e r  o r  o t h e r  a p p l i c a n t  o r  l o c a l  r e s i d e n t  
d e s e r v e s  t o  know: 

i 1 t h e  r e a s o n  f o r  r e g u l a t i o n  a n d  t h e  
p r o c e s s  w h i c h  m u s t  b e  f o l l o w e d :  

i i  how l o n g  f i n a l  a p p r o v a l  w i l l  t a k e :  



i i i )  how many r e f e r r a l s  a r e  n e e d e d :  

i v  who w i l l  c o n s i d e r  t h e  a p p l i c a t i o n  a t  
e a c h  s t a g e  o f  a p p r o v a l ;  

v  c r i t e r i a  f o r  a c c e p t a n c e  o r  r e j e c t i o n ,  
a n d  t h e  v a l u e s  u s e d  t o  make  a d e c i s i o n .  

( e l  An e f f i c i e n t ,  i n e x p e n s i v e ,  a n d  i n d e p e n d e n t  a p p e a l  
s y s t e m  i s  n e c e s s a r y  t o  c o r r e c t  i n s t a n c e s  o f  u n e q u a l  
t r e a t m e n t  o r  i n c o r r e c t  d e c i s i o n s .  

( f )  " E v e r y  c i t i z e n  s h o u l d  b e  a b l e  t o  g e t  a n  a n s w e r  t o  
t h e  q u e s t i o n  o f  why t h e  p r o v i n c i a l  g o v e r n m e n t  
s h o u l d  b e  i n v o l v e d  i n  a n y  l a n d  u s e  d e c i s i o n  i t  
r e g u l a t e s . "  

( 9 )  L o c a l  g o v e r n m e n t  s h o u l d  o u t l i n e  a r e a s  o f  i t s  own 
n e e d  a n d  c o n c e r n ,  now a n d  f o r  t h e  f u t u r e ,  i n  l a n d  
u s e  p l a n s  w h i c h  a l l o w  p u b l i c  p a r t i c i p a t i o n  i n  
b u i l d i n g  a  f r a m e w o r k  f o r  r e g u l a t i o n ,  a n d  w h i c h  
e n h a n c e  p r e d i c t a b i l i t y  o f  r e g u l a t o r y  a c t i o n  a n d  
a s s e s s m e n t  o f  g o v e r n m e n t  p e r f o r m a n c e .  

( h )  T h r e e  a d m i n i s t r 3 t i v e  f e a t u r e s  o f  t h e  p r o p o s e d  
P l a n n i n g  A c t  w h i c h  i t  p u r p o r t e d  t o  p r o m o t e ,  a n d  
w h l c h  w o u l d  b e  e n d o r s e d  i n  p r i n c i p l e  by t h i s  
o f f i c e  i n c l u d e :  

i )  A c o h e s i v e  s y s t e m  o f  p l a n n i n g  t h a t  i s  
a c c e s s i b l e  a n d  a c c o u n t a b l e  a t  a l l  l e v e l s  
o f  g o v e r n m e n t ,  a n d ,  

i i )  t h e  c o o r d i n a t i o n  o f  p r o v i n c i a l  p l a n n i n g  
a n d  l a n d  u s e  p r o g r a m s  t o  p r o v i d e  a n  
i n t e g r a t e d  f r a m e w o r k  f o r  d e t e r m i n i n g  t h e  
o p t i m u m  u s e  o f  l a n d  a n d  r e s o u r c e s .  

i i i )  A p p r o v i n g  o f f i c e r s  i n  m u n i c i p a l i t i e s  
w o u l d  e v e n t u a l l y  b e  " i n d e p e n d e n t  o f  a n y  
M i n i s t r y  h a v i n g  a s p e c i a l i z e d  i n t e r e s t  
i n  l a n d  u s e . "  

Some o f  t h e  b a s i c  a d m i n i s t r a t i v e  p r i n c i p l e s  e n u n c i a t e d  i n  
t h e  p r o p o s e d  P l a n n i n g  A c t  a r e  w o r t h y  o f  i m p l e m e n t a t i o n  i n  
e n a b l i n g  l e g i s l a t i o n  d i r e c t e d  t o w a r d  t h e  e s t a b l i s h m e n t  o f  
i n t e g r a t e d  c o a s t a l  r e s o u r c e  m a n a g e m e n t  s y s t e m s .  I t  s h o u l d  
b e  r e m e m b e r e d  a t  t h i s  p o i n t  t h a t  a q u a c u l t u r e  i s  a n d  
r e m a i n s  b u t  o n e  a p p l i c a t i o n  o f  c o a s t a l  r e s o u r c e s .  



B .  INTEGRATED RESOURCE MANAGEMENT AND PLANNING: 
OTHER BRITISH COLUMBIA EXPERIENCES 

1. G o v e r n m e n t  R e s e a r c h  a n d  R e c o m m e n d a t i o n s  

I n  May 1 9 7 7 ,  t h e  C o a s t a l  Zone R e s o u r c e  S u b - C o m m i t t e e ,  
r e p o r t i n g  t o  t h e  B . C .  Land R e s o u r c e s  S t e e r i n g  C o m m i t t e e ,  
p r o d u c e d  a  c o m p r e h e n s i v e  work  e n t i t l e d  " T h e  Management  o f  
C o a s t a l  R e s o u r c e s  i n  B r i t i s h  C o l u m b i a " .  Volume 1 was  
p r o d u c e d  i n  d r a f t  f o r m  o n l y  a n d  was e n t i t l e d  " S t a t e  o f  t h e  
A r t " .  T h e  " S t a t e  o f  t h e  A r t n :  t h i s  v o l u m e  c o n t a i n e d  a 
sum.nary o f  r e c o m m e n d a t i o n s ,  some o f  w h i c h  a r e  p a r a p h r a s e d  
b e l o w .  I t  s h o u l d  b e  n o t e d  t h a t  t h e  r e c o m m e n d a t i o n s  w h i c h  
f o l l o w  w e r e  p a r t  o f  a n  i n t e r n a l l y  g e n e r a t e d  d o c u a e n t  w h i c h  
was n o t  o f f i c i a l l y  a d o p t e d  a s  a n  e x p r e s s i o n  o f  g o v e r n m e n t  
p o l i c y .  N o n e t h e l e s s ,  i t  i s  t h e  o p i n i o n  o f  t h i s  o f f i c e  
t h a t  t h e  a d m i n i s t r a t i v e  p r i n c i p l e s  c o n t a i n e d  w i t h i n  t h e  
sdrnrnary o f  r e c o m m e n d a t i o n s  r e ~ a i n  e q u a l l y  a p p l i c a b l e  
t o d a y ,  a n d  i t  r e m a i n s  a v a l u a b l e  s o u r c e  d o c u m e n t  f o r  
a n y o n e  s e e k i n g  t o  d e v e l o p  a n  a p p r o p r i a t e  s y s t e m  f o r  t h e  
managemen t  o f  c o a s t a l  r e s o u r c e s  i n  t h i s  p r o v i n c e .  I t  
s h o u l d  a l s o  be  n o t e d  t h a t  t h e  S u b - C o m m i t t e e  members  w e r e  
d r a w n  f r o m  b o t h  f e d e r a l  a n d  p r o v i n c i a l  m i n i s t r i e s  a n d  
r e p r e s e n t e d  a n  a s s e m b l y  o f  d i v e r s e  e x p e r t  k n o w l e d g e .  

E x c e r p t s  f r o m  t h e  summary o f  r e c o m m e n d a t i o n s  o f  t h e  
s u b - c o m m i t t e e  a r e  r e p r o d u c e d  i n  A p p e n d i x  11. The 
p r i n c i p a l  c o m p o n e n t s  o f  t h e  s u b - c o m m i t t e e ' s  
r e c o m m e n d a t i o n s  a r e  w o r t h  r e v i e w i n g :  

i )  A f u l l - t i m e  i n t e r  - g o v e r n m e n t a l  a q e n c y  
m e c h a n i s m  s h o u l d  b e  e s t a b l i s h e d  t o  p e r f o r m  
c o o r d i n a t i v e ,  a d v i s o r y ,  i n f o r m a t i o n ,  
a s s e s s m e n t ,  a n d  i d e n t i f i c a t i o n  f u n c t i o n s  
r e g a r d i n g  c o a s t a l  managemen t  p r o g r a m s ,  
s t r a t e g i e s ,  a n d  i n i t i a t i v e s .  

A m a j o r  f u n c t i o n  o f  t h e  a q e n c y  m e c h a n i s m  w o u l d  
b e  d e v e l o p m e n t  a n d  i m p l e m e n t a t i o n  o f  a n  
i n t e g r a t e d  c o a s t a l  r e s o u r c e  managemen t  
p r o g r a m ,  b e g i n n i n g  w i t h  t h e  p r e p a r a t i o n  o f  a 
c o a s t a l  r e s o u r c e  a t l a s  a n d  a " b i o p h y s i c a l "  
i n v e n t o r y  p r o g r a m  f o r  t h e  c o a s t a l  z o n e .  O t h e r  
r e l a t e d  f u n c t i o n s  w o u l d  i n c l u d e  i m p r o v e m e n t  o f  
i n t e r - a g e n c y  i n f o r m a t i o n  e x c h a n q e ,  r e s e a r c h  
p r o g r a m s ,  r e s o u r c e  u s e  c r i t e r i a ,  a n d  r e f e r r a l  
s y s t e m s .  



Pub l i c  in format ion  and i n t e r d i s c i p l i n a r y  
resource  management programs a t  t h e  g r a d u a t e  
s t u d e n t  l e v e l  would be encouraged a s  we11 a s  
programs f o r  g e n e r a t i o n  of socio-economic 
i n £  ormation which would be i n t e g r a t e d  w i t h  
b iophys i ca l  d a t a .  

i i )  I n i t i a l  focus  f o r  t h e s e  i n i t i a t i v e s  would be 
i n  t h e  S t r a i t  of Georgia r eg ion .  [Note:  The 
Committee l i k e l y  reasoned t h a t  a s  t h e  most 
populous c o a s t a l  a r e a  of t h e  Province,  i t  
would be t h e  a r e a  of g r e a t e s t  environmental  
impact and p o t e n t i a l  resource  use c o n f l i c t .  
However, what was not fo r e seen  a t  t h a t  time 
was t h e  e x t e n s i v e  development of S e c h e l t  I n l e t  
f o r  a q u a c u l t u r e ,  and t h e  con t rove r sy  which has 
f o l l o w e d . ]  

i i i )  Local governments should be a s s i s t e d  w i t h  
a p p l i c a t i o n  g u i d e l i n e s  f o r  b iophys i ca l  and 
socio-economic d a t a ,  and w i t h  t e c h n i c a l  
e x p e r t i s e  f o r  zoning and development c o n t r o l  
p r o c e s s ,  3s a p p r o p r i a t e .  Genera1 p o l i c y  and 
management g u i d e l i n e s  should be d i s t r i b u t e d  t o  
both government a n d  p r i v a t e  o r q a n i z a t i o n s  
involved i n  development of proposed f a c i l i t i e s  
i n  t h e  c o a s t a l  zone. 

i v )  Coas ta l  r2source  management p l ans  which 
d e s i g n a t e  t h e  uses  of land and water  r e sou rces  
should be developed.  

V )  Fede ra l -p rov inc i a l  i n i t i a t i v e s  aimed a t  
a c q u i r i n g  l a n d s  worthy of c o n s e r v a t i o n ,  b u t  
not  p r o t e c t a b l e  through e x i s t i n g  mechanisms, 
should  be cons ide red .  

v i )  The p u b l i c  should have o p p o r t u n i t i e s  t o  
p a r t i c i p a t e  i n  c o a s t a l  resource  use d e c i s i o n s ,  
and " a f f e c t e d  i n t e r e s t s  should be provided 
w i t h  an o p p o r t u n i t y  t o  p a r t i c i p a t e  d i r e c t l y  i n  
t h e  decision-making p r o c e s s . "  

2 .  Crown Land P lans  

I n  June 1980, t h e  Skeena Region Ope ra t i ons  D iv i s ion  of t he  
Min i s t ry  of Lands, Parks and Housing, pub l i shed  t h e  Graham 
I s l and  Crown Land Plan.  I t  was adopted a t  t h a t  d a t e  a s  
o f f i c i a l  Min i s t ry  p o l i c y  f o r  " t h e  p l ann ing ,  management and 
d i s p o s i t i o n  of una l i ena t ed  Crown l a n d s  i n  t h e  Plan a r e a .  " 



I t  was  a  f i v e  y e a r  p l a n ,  b i n d i n g  u p o n  t h e  M i n i s t r y  o f  
L a n d s ,  P a r k s  a n d  H o u s i n q  u n t i l  J u l y ,  1 9 8 5 .  I n  t h e  P l a n ,  
t h e  p l a n n i n g  p r o c e s s ,  g o a l s  a n d  o b j e c t i v e s  w e r e  a l l  
c l e a r l y  l a i d  o u t  a s  we11 a s  t h e  r e s u l t s  o f  a p h y s i c a l  
i n v e n t o r y  o f  t h e  s t u d y  a r e a ,  i n c l u d i n g  r e s o u r c e s  s u c h  a s  
f o r e s t r y ,  m i n e r a l  a n d  p e t r o l e u m  r e s o u r c e s ,  a g r i c u l t u r e ,  
f i s h  a n d  w i l d l i f e ,  a n d  a r c h e o l o g i c a l  a n d  h i s t o r i c a l  
s i t e s .  P r e s e n t  l a n d  u s e  a n d  r e s o u r c e  c a p a b i l i t i e s  w e r e  
e m p h a s i z e d ,  a n d  a l t e r n a t i v e  d e v e l o p m e n t  c o n c e p t s  
( i n d u s t r i a l ,  r u r a l ,  o r  e n v i r o n m e n t a l )  were p u t  f o r t h  a n ?  
e v a l u a t e d .  F i n a l l y ,  p l a n n e d  p o l i c i e s  f o r  e a c h  t y p e  o f  
d e v e l o p m e n t  o r  u s e  w e r e  s e t  o u t .  I t  t h u s  became  a  
c o m p r e h e n s i v e  i n f o r m a t i o n  d o c u m e n t  a n d  a . r e l i a b l e ,  
p r e d i c t a b l e  i n d i c a t o r  o f  Crown p o l i c y  f o r  a l l  o f  t h e  l a n d s  
w i t h i n  t h e  s t u d y .  The  p l a n  was  n o t  a  p a r a d i g m  o f  
i n t e g r a t e d  c o a s t a l  r e s o u r c e  m a n a g e m e n t ,  h o w e v e r ,  i n  t h a t  
i t  d e a l t  o n l y  w i t h  t h e  u s e  a n d  d i s p o s i t i o n  o f  P r o v i n c i a l  
Crown l a n d .  I n t e g r a t e d  r e s o u r c e  managment  a s  t h e  c o n c e p t  
i s  a p p l i e d  i n  t h i s  r e p o r t  r e f e r s  t o  a p r o c e s s  i n  w h i c h  
m o r e  d i v e r s e  i n t e r e s t s ,  a n d  t h e  u s e  o f  l a n d s  o v e r  u h i c h  
o t h e r  l e v e l s  of g o v e r n m e n t  h a v e  j u r i s d i c t i o n ,  a r e  
r e c o g n i z e d  a n d  r e c o n c i l e d  t o  p r o d u c e  maximum b e n e f i t  a n d  
minimum d e t r i m e n t  t o  a l l  p a r t i e s .  

A n o t h e r  u s e f u l  e x a m p l e  i s  t h e  S o o k e  H a r b o u r  a n d  B a s i n  
Crown F o r e s h o r e  P l a n  r e l e a s e d  i n  A u q u s t  o f  1 9 8 0 .  T h i s  
p l a n  i s  s i m i l a r  i n  s u b s t a n c e  t o  t h e  Graham I s l a n d  Crown 
Land P l a n ,  a n d  i n v o l v e d  t h e  e s t a b l i s h m e n t  o f  g o a l s ,  t h e  
i n v e n t o r y  o f  a l l  r e s o u r c e s  a n d  l a n d  u s e s  w i t h i n  t h e  s t u d y  
a r e a ,  a n d  t h e  p r e s e n t a t i o n  o f  d e t a i l e d  p l a n s  a n d  p o l i c i e s  
b i n d i n g  u p o n  t h e  M i n i s t r y  o f  L a n d s ,  P a r k s  a n d  H o u s i n q  f o r  
a f i v e - y e a r  p e r i o d .  D e t a i l e d  p l a n s  f o r  s p e c i f i c  a r e a s ,  a  
" p e r m i t t e d  u s e  m a t r i x " ,  a n d  a  c o m p r e h e n s i v e  p l a n  map 
o u t l i n i n g  d e v e l o p m e n t  a r e a s ,  r e s o u r c e  managemen t  a r e a s ,  
a n d  d e f e r r e d  p l a n n i n g  a r e a s ,  w e r e  i n c l u d e d  a s  i n t e g r a l  
c o m p o n e n t s  o f  t h e  d o c u m e n t .  N o n e t h e l e s s ,  w h a t  r e s u l t e d  
was  a P l a n  w h i c h  r e f l e c t e d  o n l y  t h e  b e s t  e f f o r t s  o f  o n e  
M i n i s t r y  t o  s e r v e  t h e  p u b l i c  i n t e r e s t  t o  t h e  l i m i t  o f  i t s  
own m a n d a t e .  I n  t h a t  r e s p e c t  i t  d i d  n o t  f i t  w i t h i n  t h e  
o v e r a l l  c o n c e p t  o f  i n t e g r a t e d  r e s o u r c e  managemen t  a s  i t  is  
u n d e r s t o o d  by t h i s  o f f i c e .  A q u o t e  f r o m  t h e  " F o r w a r d "  t o  
S o o k e  H a r b o u r  a n d  B a s i n  Crown F o r e s h o r e  P l a n  w i l l  
i l l u s t r a t e  t h e  l i m i t a t i o n s  f a c e d  by t h e  M i n i s t r y  t h e n  
known a s  L a n d s ,  P a r k s  a n d  H o u s i n g :  

T h e  p u r s u i t  by t h e  M i n i s t r y  o f  a p l a n n i n g  p r o c e s s  
t o  f a c i l i t a t e  i m p r o v e d  Crown l a n d s  a n d  f o r e s h o r e  
a l l o c a t i o n  a n d  managemen t  d e c i s i o n - m a k i n g  d o e s  
n o t  i m p l y  t h a t  t h e  M i n i s t r y  i s  a t t e m p t i n g  t o  
u s u r p  t h e  p l a n n i n g  a n d  managemen t  



r e s p o n s i b i l i t i e s  o f  o t h e r  g o v e r n m e n t  a g e n c i e s  a t  
a l l  l e v e l s .  T h e  M i n i s t r y  r e c o g n i z e s  a n d  s u p p o r t s  
t h e  f a c t  t h a t ,  by v i r t u e  o f  v a r i o u s  s t a t u t e s ,  
many a g e n c i e s  h a v e  p l a n n i n g  a n d  m a n a g e m e n t  
r e s p o n s i b i l i t i e s  r e l a t i v e  t o  s p e c i f i c  r e s o u r c e s  
s u c h  a s ,  f o r  e x a m p l e ,  f o r e s t s ,  w a t e r ,  w i l d l i f e ,  
a n d  a r c h e o l o g i c a l  r e s o u r c e s .  The  i n t e n t  o f  t h e  
M i n i s t r y  i s  t o  e n c o u r a g e  t h e s e  a g e n c i e s  t o  
f u r t h e r  t h e i r  m a n d a t e s  t o  t h e  g r e a t e s t  e x t e n t  
p o s s i b l e ,  a s  t h e y  p e r t a i n  t o  u n a l i e n a t e d  Crown 
l a n d  a n d  f o r e s h o r e ,  a n d  i n  a  m a n n e r  w h i c h  
m a x i m i z e s  t h e  l o n g - t e r m  e c o n o m i c ,  s o c i a l  a n d  
e n v i r o n m e n t a l  b e n e f i t s  t o  t h e  r e s i d e n t s  o f  
B r i t i s h  C o l u m b i a .  

The  M i n i s t r y  c o u l d  o n l y  r e l y  o n  t h e  g o o d w i l l  a n d  
d e d i c a t i o n  t o  p u b l i c  s e r v i c e  o f  t h e  o t h e r  M i n i s t r i e s  t o  
e x e r c i s e  t h e i r  a u t h o r i t y  i n  a  way w h i c h  i t  was  h o p e d  wou ld  
s e r v e  t h e  b e s t  i n t e r e s t s  o f  a l l  i n v o l v e d .  I n  t h e  a b s e n c e  
o f  e n a b l i n g  l e g i s l a t i o n  c r e a t i n g  a s t a t u t o r y  s y s t e m  o f  
p r i o r i t i e s ,  p l a n n i n g  t o o l s ,  a n d  i m p l e m e n t a t i o n  m e c h a n i s m s ,  
a n  e n c o u r a g i n g  word  was  t h e  b e s t  t h a t  i t  c o u l d  o f f e r .  
O t h e r  c o m p r e h e n s i v e  Crown l a n d  p l a n s ,  m o s t  n o t a b l y  
i n v o l v i n g  e s t u a r y  m a n a g e m e n t ,  h a v e  b e e n  p r o d u c e d  a n d  
i m p l e m e n t e d .  A f u l l  a n a l y s i s  o f  t h e i r  c r e a t i o n  a n d  
o p e r a t i o n  i s  b e y o n d  t h e  s c o D e  o f  t h i s  p a p e r .  

3 .  A M i g h t y  E f f o r t :  T h e  F r a s e r  R i v e r  E s t u a r y  S t u d y .  
( F R E S  ) 

I t  i s  d i f f i c u l t  t o  c o n v e y  a d e q u a t e l y  t h e  s c o p e  o f  e f f o r t  
a n d  c o o r d i n a t i o n  w h i c h  u l t i m a t e l y  r e s u l t e d  i n  a  managemen t  
p r o g r a m  f o r  t h e  F r a s e r  R i v e r  E s t u a r y .  I t  b e g a n  a s  a  j o i n t  
f e d e r a l - p r o v i n c i a l  s t u d y  i n  1 9 7 7  by a g r e e m e n t  b e t w e e n  b o t h  
f e d e r a l  a n d  p r o v i n c i a l  m i n i s t r i e s  o f  t h e  e n v i r o n m e n t .  
P h a s e  1, w h i c h  w a s  c o m p l e t e d  i n  1 9 7 8 ,  r e s u l t e d  i n  a  s e r i e s  
o f  r e p o r t s  d e s c r i b i n q  c h a r a c t e r i s t i c s  o f  p r e s e n t  a n d  
f u t u r e  l a n d  u s e  a n d  t r a n s p o r t a t i o n ;  w a t e r  q u a l i t y ,  
h a b i t a t ,  a n d  r e c r e a t i o n ;  a n d  a n  a n a l y s i s  o f  t h e  
C o n s t i t u t i o n a l  a n d  l e g i s l a t i v e  f r a m e w o r k s  f o r  e s t u a r y  
m a n a g e m e n t .  

P h a s e  2  o f  FRES was i n i t i a t e d  i n  1 9 7 9  a n d  c o m p l e t e d  i n  
March  o f  1 9 8 2 .  T h i s  i n c l u d e d  t e c h n i c a l  r e p o r t s  w i t h  
P r o p o s a l s  a n d  d a t a  o n  managemen t  s y s t e m s ,  i n f o r m a t i o n  
S y s t e m s ,  a r e a  d e s i g n a t i o n ,  r e f e r r a l  s y s t e m s ,  l e g a l  
p r o v i s i o n s  a n d  o r g a n i z a t i o n a l  o p t i o n s .  P h a s e  2 a l s o  
p r o d u c e d  a c o m p r e h e n s i v e  r e p o r t  o n  t h e  r e s u l t s  o f  p u b l i c  
i n v o l v e m e n t  a n d  p u b l i c  o p i n i o n .  The  d o c u m e n t  c o n t a i n i n g  
t h e  f i n a l  p r o p o s a l  f o r  a n  i n t e g r a t e d  managemen t  p l a n  was 
e n t i t l e d  "A L i v i n g  R i v e r  by t h e  D o o r w .  



The r e p o r t  of t h e  proposed management program f o r  t h e  
F r a s e r  River  Es tuary  i s  d iv ided  i n t o  f i v e  main segments: 
1) Vis ion ,  2 )  Crea t ing  a  management proqram f o r  t h e  
s s t u a r y ,  3 )  Estuary  manaqement p o l i c i e s ,  4) Estuary 
management sys tem,  5 )  Estuary proqrams, p l ans  and 
d e s i g n a t i o n s .  

The e lements  of t h e  management program and i t s  
r e l a t i o n s h i p s  a r e  i l l u s t r a t e d  by t h e  diagram i n  
Appendix 9 .  I t  begins  w i t h  i s s u e s ,  concerns  and t r e n d s  i n  
t h e  changing e s t u a r y  which a r e  i n c o r p o r a t e d  i n t o  v i s i o n s  
f o r  t h e  e s t u a r y .  Vis ions  ( o r  long-term concep t s )  a r e  t hen  
t r a n s l a t e d  i n t o  p o l i c i e s  i n  uh ich  a  b a s i c  p o l i c y  i s  
c r e a t e d  w i t h  g o a l s  and o b j e c t i v e s  surrounding each of t h e  
f o u r  e lements  of t h e  v i s i o n s .  From t h e s e  p o l i c i e s  a r e  
developed an e s t u a r y  management system, i n t e r l i n k e d  w i t h  
e s t u a r y  proqrams, p l a n s  and d e s i g n a t i o n s .  In t h e  e s t u a r y  
management sys tem,  a  p o l i c y  committee,  key agency qroup 
and proqram committee work t o g e t h e r  w i t h  t h e  l ead  agenc i e s  
through t h r e e  s p e c i a l  p roces se s :  a  p a r t i c i p a t i o n  p roces s ,  
a  coo rd ina t ed  r e f 2 r r a l s  and assessment  p roces s ,  and a  
F r a s e r  Es tuary  Informat ion System (FEIS)  . T h e  e s t u a r y  
proqrams, p l a n s  and d e s i g n a t i o n s  a r e  d iv ided  i n t o  t h r e e  
main d i v i s i o n s  : a c t i v i t y  proqrams cover ing  p o r t  t e r m i n a l ,  
nav iga t ion  t r a f f i c ,  h a b i t a t  management, waste manaqement, 
r e c r e a t i o n  and pa rks ,  e t c . ;  a r e a  d e s i g n a t i o n :  and 
management a r e a  p l a n s  f o r  each s p e c i f i c  de s igna t ed  a r e a  of 
t h e  e s t u a r y .  

The fo l lowing  summaries of u se r  qroup and government 
agency concerns  regard ing  management of t h e  F ra se r  River  
Es tua ry ,  p r e sen t ed  i n  "a Living River by t h e  Doorn13, 
i l l u s t r a t e  t h e  d i v e r s e  range of p r i v a t e ,  commercial, and 
p u b l i c  i n t e r e s t s  which an i n t e g r a t e d  management p lan  m u s t  
a t t emp t  t o  r e c o n c i l e  i n  a  manner which i s  c o n s i s t e n t  w i t h  
maximum b e n e f i t  t o  a l l .  These summaries a r e  inc luded  a s  
t hey  r e p r e s e n t  a  m u l t i - i n t e r e s t  , m u l t i - p a r t y ,  
m u l t i - j u r i s d i c t i o n  s i t u a t i o n ,  which prov ides  a  reasonable  
model of what a  c o a s t a l  p lanning team might expect  t o  
encoun te r :  

F r a s e r  River  Es tuary  u se r  group concerns  - 
i "The f o r e s t  i n d u s t r y  wants t o  a s s u r e  t h a t  

t h e  e s t u a r y  i s  managed a s  p a r t  of t h e  
coast -wide l og  movement sys tem.  Log s t o r a g e  
i n  t h e  e s t u a r y  i s  e s s e n t i a l  due t o  t h e  need 
f o r  i n v e n t o r i e s  f o r  m i l l s ,  h igh c o s t  of land 
s t o r a g e ,  and the  lack of a l t e r n a t e  water  
s t o r a g e  s i t e s .  



i i )  The  m a r i n e  t r a n s p o r t a t i o n  i n d u s t r y  w a n t s  t o  
e n s u r e  t h a t  n a v i g a t i o n  c h a n n e l s  a r e  c a p a b l e  
o f  h a n d l i n g  a n t i c i p a t e d  d e m a n d s  f o r  g o o d s  
movemen t .  A r e a s  f o r  i n d u s t r i a l  d e v e l o p m e n t  
t o  b e  i d e n t i f i e d  s o  i n d u s t r y  c a n  p l a n  a n d  
m a i n t a i n  u n r e s t r i c t e d  water access.  

i i i )  T h e  f i s h e r i e s  i n d u s t r y  w a n t s  t h e  c o m m e r c i a l  
f i s h  b a s e  t o  b e  m a i n t a i n e d .  I m p r o v e d  
e n f  o r c e m e n t  o f  p o l l u t i o n  c o n t r o l  
l e g i s l a t i o n ,  p r e s e r v a t i o n  o f  h a b i t a t  ' i n  t h e  
e s t u a r y ,  a n d  s a l m o n i d  e n h a n c e m e n t  a r e  
r e q u i  r e d .  

i v )  U n i o n s  w a n t  e m p l o y m e n t  t o  b e  a n  o b j e c t i v e  o f  
e s t u a r y  m a n a g e m e n t .  

v 1 N a t i v e s  a r e  c o n c e r n e d  a b o u t  c o n t r o l s  o n  
e c o n o m i c  d e v e l o p m e n t  w i t h i n  I n d i a n  
R e s e r v e s .  The  o n u s  f o r  p r o t e c t i o n  o f  t h e  
e n v i r o n m e n t  s h o u l d  n o t  f a l l  o n  n a t i v e s  who 
w e r e  t h e  l a s t  t o  d e v e l o p  t h e i r  l a n d s .  

v i  ) A g r i c u l t u r a l  i n t e r e s t s  w a n t  t h e  e c o n o m i c  
v a l u e  o f  f a r m i n g  t o  b e  r e c o g n i z e d  a n d  f u t u r e  
v a l u e s  p r o t e c t e d .  U r b a n  u s e s  h a v e  a l i e n a t e d  
a n d  i n f l a t e d  t h e  p r i c e  o f  f a r m l a n d .  

A d d i t i o n a l  f a r m l a n d  may b e  n e e d e d  i n  t h e  
f u t u r e  t o -  r e p l a c e  s o i l  t y p e s  t h a t  a r e  b e i n g  
t a k e n  o u t  o f  p r o d u c t i o n .  

F r a s e r  R i v e r  E s t u a r y  - g o v e r n m e n t  a g e n c y  c o n c e r n s  - 

i A g e n c i e s  r e s p o n s i b l e  f o r  m a n a g i n g  p o r t  a n d  
p o r t - r e l a t e d  i n d u s t r i a l  d e v e l o p m e n t  a r e  
c o n c e r n e d  a b o u t  e n c o u r a g i n g ,  a c c o m m o d a t i n g  
a n d  s e r v i c i n g  d e e p - s e a  a n d  s h a l l o w - d r a f t  
s h i p p i n g .  . . . t h e r e  i s  a s t r o n g  f e e l i n g  t h a t  
t h e  e c o n o m i c  b e n e f i t s  o f  p o r t  d e v e l o p m e n t  
h a v e  n o t  b e e n  a d e q u a t e l y  c o n s i d e r e d  i n  p a s t  
d e c i s i o n - m a k i n g .  T h i s  h a s  l e d  t o  e x c e s s i v e  
d e l a y s  i n  p r o j e c t  a p p r o v a l s  a n d  
i n f  l e x i b i l i t y  by r e s o u r c e  managemen t  
a g e n c i e s .  

i i )  3 i o l o g i c a l  r e s o u r c e  m a n a g e m e n t  a g e n c i e s  w a n t  
t o  p r e s e r v e  r e m a i n i n g  h a b i t a t  i n  t h e  e s t u a r y  
a n d  e n s u r e  i t s  c o n t i n u i n g  p r o d u c t i v i t y .  
H i s t o r i c  h a b i t a t  l o s s ,  c u m u l a t i v e  e f f e c t s  o f  



f o r e s h o r e  f i l l  f rom h u n d r e d s  of s m a l l  
p r o j e c t s ,  and i m p a c t s  of ma jo r  p r o j e c t s  on 
r i v e r  f l o w  and p a t t e r n s  of s e d i m e n t a t i o n  and 
e r o s i o n  a r e  a l l  viewed a s  t h r e a t s .  B u i l d u p  
of p e r s i s t e n t  p o l l u t a n t s  s u c h  a s  heavy 
m e t a l s  and o r g a n i c  c o n t a m i n a n t s  c a n  p l a c e  
long- t e rm p r o d u c t i v i t y  a t  r i s k .  

Water q u a l i t y  management a g e n c i e s  s e e k  t o  
m a i n t a i n  good w a t e r  q u a l i t y  by e l i m i n a t i n g  
t o x i c  p o l l u t a n t s ,  improv ing  t r e a t m e n t  of  
ef f l u o n t s ,  and improving  m o n i t o r i n g  and 
e n f o r c e m e n t .  . . . d i s c h a r g e s  s h o u l d  be 
r 2 g u l a r l y  m o n i t o r e d  and i l l e g a l  d i s c h a r g e s  
s h o u l d  be h a l t e d  t h r o u g h  v i g o r o u s  
e n f o r c e m e n t  of e x i s t i n g  r e g u l a t i o n s .  
Con t inued  m o n i t o r i n g  of  e f f l u e n t s  i n  
r e c e i v i n g  w a t e r  i s  needed t o  p r o v i d e  a  
b e t t e r  b a s e  f o r  f u t u r e  d e c i s i o n s .  

Local  gove rnmen t s  want g r e a t e r  i nvo lvemen t  
i n  g u i d i n g  d e c i s i o n s  by f e d e r a l  and  
p r o v i n c i a l  a g e n c i e s  w h i c h  a f f e c t  up l and  
use. I t  i s  f e l t  t h a t  t h e  v iews  of s e n i o r  
gove rnmen t s  t e n d  t o  d o m i n a t e  i n  e s t u a r y  
d e c i s i o n - m a k i n g ,  t h a t  i m p a c t s  on l o c a l  
communi t i e s  a r e  i n a d e q u a t e l y  a s s e s s e d ,  and 
t h a t  l o c a l  n e e d s  a r e  no t  c o n s i d e r e d .  

D e c i s i o n s  af  f e c t i n g  l a n d  u s e ,  r e s o u r c e  
management and major  d e v e l o p m e n t s  s h o u l d  
c o n s i d e r  o f f i c i a l  ,community and r e q i o n a l  
p l a n s  and  a l s o  be a s s e s s e d  t o  r e d u c e  l o c a l  
i m p a c t s ,  s u c h  a s  n o i s e ,  a e s t h e t i c  i m p a c t s ,  
and demands on t r a n s p o r t a t i o n  and  s e r v i c e s .  
M u n i c i p a l  c o u n c i l s  and r e g i o n a l  d i s t r i c t  
b o a r d s  and  I n d i a n  bands s h o u l d  be c o n s u l t e d  
and t h e i r  s t a f f  s h o u l d  be i n v o l v s d  i n  
e s t u a r y  p l a n n i n g ,  d e c i s i o n - m a k i n g  and 
i m p l e m e n t a t i o n .  

~ m p r o v e d  p u b l i c  r e c r e a t i o n  a c c e s s  p o i n t s  a r e  needed ,  b u t  
m u n i c i p a l i t i e s  l a c k  f u n d s  t o  a c q u i r e  them. M u n i c i p a l i t i e s  
s u p p o r t  h i g h  w a t e r  q u a l i t y  bu t  f e e l  t h a t  t h e y  l a c k  t h e  
a u t h o r i t y  t o  m a i n t a i n  w a t e r  q u a l i t y  i n  t r i b u t a r i e s  and 
d r a i n a g e  d i t c h e s .  I n  a d d i t i o n  t h e r e  i s  c o n c e r n  o v e r  t h e  
c o s t s  t o  l o c a l  gove rnmen t s  of p rog rams  f o r  s e c o n d a r y  
t r e a t m e n t  and s o u r c e  c o n t r o l .  Lack of a c c e p t a b l e  s i t e s  
f o r  m u n i c i p a l  l a n d f i l l s  i s  a l s o  a  g rowing  problem.  



Local governments expect  more d i r e c t  a c c o u n t a b i l i t y  by 
s e n i o r  governments f o r  t h e i r  a c t i o n s  which a f f e c t  l o c a l  
government i n t e r e s t s .  " 

Obviously,  r e c o n c i l i a t i o n  of such d i v e r s e  i n t e r e s t s  would 
invo lve  a  s o p h i s t i c a t e d  system of n e g o t i a t i o n  and 
ba rga in ing  i n  t h e  development of g o a l s ,  o b j e c t i v e s ,  
management s t r a t e g i e s ,  and programs f o r  implementat ion and 
moni tor ing.  The next  s e c t i o n  of t h i s  paper a d d r e s s e s  t h e  
d i f f i c u l t  q u e s t i o n  of r e s o l u t i o n  of d i s p u t e s  which occur  
i n  a p u b l i c  i n t e r e s t  c o n t e x t .  

I t  should be noted t h a t  t he  F ra se r  River Es tuary  
Management Plan o f f i c i a l l y  came i n t o  being October 
1 0 ,  1985, through t h e  s i g n i n g  of a f i ve -yea r  
agreement which inc luded  f i v e  major r e p r e s e n t a t i v e s :  
Environment Canada, t h e  B.C.  Min is t ry  of Environment, 
t h e  Federa l  Department of F i s h e r i e s  and Oceans, t h e  
F ra se r  River Harbour Commission, and t h e  North F r a s e r  
Harbour Commission. The Management Plan i n c o r p o r a t e s  
a  c e n t r a l  o f f i c e  i n  New Westminster t o  f a c i l i t a t e  t h e  
o p e r a t i o n  of a  coo rd ina t ed  p r o j e c t  review p roces s .  
The key components t o  t h e  p rocess  a r e  desc r ibed  i n  
t h e  Estuary Management Program's Annual N e u s l e t t e r  
( i s s u e  No. 1, March, 1986) : 

i Lead a g e n c i e s  ( r e spons ib l e  f o r  i s s u i n g  
l e a s e s  o r  p e r m i t s ) :  

i i )  Common a p p l i c a t i o n  forms: 

i i i )  A c e n t r a l  p r o j e c t  r e g i s t r y ,  a t  t h e  
S e c r e t a r i a t  Off i c e  i n  New Westminster:  and,  

i v )  An Environmental Review Committee. T h i s  
Committee, composed of Environment Canada, 
Federa l  F i s h e r i e s  and Oceans, and B .C .  
Min i s t ry  of Environment, reviews comments of 
environmental  agenc i e s  on p r o j e c t  p r o p o s a l s ,  
a d v i s e s  l ead  agenc i e s  of environmental  
concerns  r e l a t i n g  t o  t h e s e  p r o p o s a l s ,  and 
de te rmines  if  f u r t h e r  environmental  review 
i s  r equ i r ed  a t  more s o p h i s t i c a t e d  l e v e l s .  

The S e c r e t a r i a t  o f f i c e  has con t inued  t o  produce annual  
n e w s l e t t e r s  which i n d i c a t e  t h a t  s t e a d y  p r o g r e s s  i s  being 
made and,  a l though  i t  i s  beyond t h e  scope of t h i s  paper t o  
ana lyse  t h e  s u c c e s s  of t h e  program, i t  would appear t h a t  



f u l l  i m p l e m e n t a t i o n  o f  t h e  p r o g r a m  w i l l ,  l i k e  t h e  p r o c e s s  
w h i c h  l e d  t o  i t s  c r e a t i o n ,  t a k e  c o n s i d e r a b l e  t ime a n d  
e f f o r t .  What a p p e a r s  t o  h a v e  b e e n  t h e  m a i n  o b s t a c l e  t o  
t h e  c r e a t i o n  o f  FREMP w i l l  l i k e l y  c o n t i n u e  t o  b e  t h e  m a i n  
o b s t a c l e  t o  c o n t i n u i n g  s u c c e s s :  n a m e l y ,  t h e  f r a g m e n t e d  
j u r i s d i c t i o n  a n d  e n f o r c e m e n t  a u t h o r i t y  o f  t h e  many 
a g e n c i e s  i n v o l v e d ,  w h i c h  t h e  manaqemen t  p r o g r a m  i t s e l f  was  
i n t e n d e d  t o  o v e r c o m e .  However ,  p r o g r e s s  t o  d a t e  w o u l d  
i n d i c a t e  t h a t  a l l  p a r t i e s  a g r e e  t h a t  t h e  e f f o r t  i s  
w o r t h w h i l e .  

C .  I n t e g r a t e d  R e s o u r c e  Management  a n d  P l a n n i n g :  Summary 

T h e  m a t e r i a l  c h o s e n  f o r  i n c l u s i o n  i n  t h i s  s e c t i o n  i s  
i n t e n d e d  t o  i l l u s t r a t e ,  i n  a l i m i t e d  f a s h i o n ,  t h e  s c o p e  o f  
a d m i n i s t r a t i v e  k n o w l e d g e  a n d  e x p e r i e n c e  i n  B .C .  p e r t a i n i n q  
t o  r e s o u r c e  p l a n n i n g  a n d  m a n a q e m e n t ,  a n d  a s  w e l l  t o  
p r o v i d e  a b r i e f  " p r i m e r n  i n  t h e  b a s i c  p r i n c i p l e s  o f  t h i s  
d i s c i p l i n e .  I t  i s  t h e  o p i n i o n  o f  t h i s  o f f i c e  t h a t  
a d e q u a t e  a d m i n i s t r a t i v e  t o o l s  c a n  b e  c r e a t e d  t o  m a n a g e  
e f f e c t i v e l y  a n d  f a i r l y  t h e  d i v e r s e  r e s o u r c e s  w i t h i n  t h e  
c o a s t a l  z o n e  o f  t h e  p r o v i n c e .  F a i r n e s s  f o r  i n d i v i d u a l s ,  
c o m p a n i e s ,  a n d  c o m m u n i t i e s  d e m a n d s  t h a t  r e s o u r c e s  b e  
managed  a n d  a l l o c a t e d  i n  a m a n n e r  w h i c h  p r o v i d e s  f o r  a  
b r o a d  r a n g e  o f  m e a n i n g f u l  p a r t i c i p a t i o n  w i t h i n  a  f r a m l w o r k  
o f  l o n g - r a n g e  p l a n n i n g .  

A s  a f i n a l  n o t e  o n  t h e  s u b j e c t ,  i t  s h o u l d  b e  r emembered  
t h a t  g o o d  p l a n n i n g  r e q u i r e s  g o o d  d a t a :  t h e  C o a s t a l  
N a n a q e m e n t  s y s t e m s  o f  t h e  A m e r i c a n  s t a t e s  r e v i e w e d  i n  t h i s  
r e p o r t  a l l  a l l o w  f o r  t h e  v i t a l  f u n c t i o n s  o f  i n v e n t o r y  
g a t h e r i n g  a n d  m a p p i n g .  T h i s  n e c e s s i t y  h a s  n o t  g o n e  
u n n o t i c e d  i n  B r i t i s h  C o l u m b i a :  t h e  M i n i s t r y  o f  Crown L a n d s  
i s  a t  p r e s e n t  c o o r d i n a t i n g  t h e  d e v e l o p m e n t  o f  a p r o t o t y p e  
c o m p u t e r i z e d  G e o g r a p h i c  I n f o r m a t i o n  S y s t e m  G . I . S .  w h i c h  
w i l l  p r o v i d e  a n  i n t e g r a t e d ,  m u l t i - u s e  d a t a b a s e .  The  
p r o t o t y p e  w i l l  be t e s t e d  i n  t h e  s p r i n g  o f  1 9 8 9  f o r  
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P u b l i c  I n t e r e s t  D i s p u t e  R e s o l u t i o n  i n  C o a s t a l  R e s o u r c e  
G o v e r n a n c e :  T h e  S t a t e  o f  t h e  A r t  i n  B r i t i s h  C o l u m b i a  

I n  1 9 8 6  t h e  W e s t w a t e r  R e s e a r c h  C e n t r e  a t  t h e  U n i v e r s i t y  o f  
B r i t i s h  C o l u m b i a  p u b l i s h e d  a n  i n s i g h t £  u l  t e x t  e n t i t l e d ,  
" B a r g a i n i n g  i n  t h e  G o v e r n a n c e  o f  P a c i f i c  C o a s t a l  
R e s o u r c e s :  R e s e a r c h  a n d  R e f o r m " .  T h i s  book o u t l i n e s  t h e  
" g o v e r n a n c e  c h a l l e n g e "  a n d  t h e  s t a t e  o f  b a r g a i n i n g  among 
t h e  v a r i o u s  i n t e r e s t s  i n  t h e  p r e s e n t  c o a s t a l  r e s o u r c e  
g o v e r n a n c e  s y s t e m .  B a r g a i n i n g ,  3s t h e  term i s  u s e d  by 
W e s t w a t e r ,  e n c o m p a s s e s  n e g o t i a t i o n  a n d  a g r e e m e n t s  w i t h i n  a  
s p e c t r u m  o f  l e g a l  s t r u c t u r e  r a n g i n g  f r o m  i n £  o r m a l  
u n d e r s t a n d i n g s  t o  l e g i s l a t i o n .  

The  b a r g a i n i n g ,  o f  c o u r s e ,  o c c u r s  among a n d  b e t w e e n  t h e  
v a r i o u s  l e v e l s  o f  g o v e r n m e n t  a n d  p r i v a t e  g r o u p s  a n d  
i n d i v i d u a l s  b e  t h e y  s i n g l e  l a n d  o w n e r s  o r  c o m m e r c i a l  o r  
c o m m u n i t y  i n t e r e s t s .  I t  i s  h e l p f u l  t o  r e v i e w  W e s t w a t e r ' s  
3 n a l y s i s  o f  f o u r  t y p e s  o f  c o n f l i c t s ,  a r i s i n g  w i t h i n  t h e  
c o n t e x t  o f  r e s o u r c e  management  o r  a l l o c a t i o n ,  w h i c h  c a n  b e  
i d e n t i f i e d :  

C o g n i t i v e  c o n f l i c t  i s  r o o t e d  i n  d i f f e r e n t  
u n d e r s t a n d i n g s  o f  t h e  s i t u a t i o n .  Example :  u h i l e  
b o t h  f i s h e r i e s  b i o l o g i s t s  f r o m  t h e  f o r e s t  
i n d u s t r y  a n d  b i o l o g i s t s  f r o n  f i s h e r i e s  a g e n c i e s  
m i g h t  b e  e q u a l l y  c o n c e r n e d  a b o u t  damage  t o  f i s h  
i n  t h e  c a s e  o f  l o g  booming  i n  t h e  C o w i c h a n  
E s t u a r y ,  t h e  d i s a g r e e m e n t  m i g h t  wel l  b e  o v e r  
w h e t h e r  t h e  d a m a g e  i s  i n  f a c t  o c c u r r i n g .  

V a l u e  c o n f l i c t  stems f r o m  d i f f e r e n t  j u d g m e n t  
a b o u t  t h e  e n d s  t o  b e  a c c o m p l i s h e d  by t h e  a c t i o n  
c o n t e m p l a t e d .  Example :  d i f f e r e n c e s  i n  t w o  
p a r t i e s '  j u d g m e n t s  a b o u t  t h e  d e s i r a b i l i t y  o f  
t r a d e  o f f  s b e t w e e n  e n v i r o n m e n t a l  q u a l i t y  a n d  
e c o n o m i c  g r o w t h .  

I n t e r e s t  c o n f l i c t :  t h i s  o c c u r s  when t h e r e  i s  
d i s a g r e e m e n t  a b o u t  t h e  d i s t r i b u t i o n  o f  t h e  c o s t s  
a n d  b e n e f i t s .  I t  r e s u l t s  f r o m  d i f f e r e n c e s  i n  
j u d g m e n t s  a b o u t  who s h o u l d  p a y  a n d  who s h o u l d  
b e n e f i t .  

B e h a v i o u r a l  c o n £  l i c t  i s  r o o t e d  i n  t h e  
p e r s o n a l i t i e s  a n d  c i r c u m s t a n c e s  o f  t h e  i n t e r e s t e d  
p a r t i e s .  



The 

1. 

2. 

3 .  

The Westwater t e x t  goes on t o  o u t l i n e  c e r t a i n  b a s i c  
p r i n c i p l e s  of governance which should  inform t h e  
ba rga in ing  p roces s .  The f a c t  t h a t  t h e s e  p r i n c i p l e s  a r e  
expressed  i n  a lmost  c o n s t i t u t i o n a l  terms r e i n f o r c e s  t h e  
premise t h a t  t hey  r ep re sen t  fundamental assumptions 
wi thout  which t h e  barga in ing  p roces s  i s  l i k e l y  t o  f a i l .  

p r i n c i p l e s  a r e  o u t l i n e d  a s  fo l l ows :  

A l l  i n d i v i d u a l s  have c e r t a i n  i n a l i e n a b l e  r i g h t s  
t h a t  cannot be v i o l a t e d  by t h e  c o u r t s ,  o r d i n a r y  
l e g i s l a t i v e  a c t i o n s  o r  admini s t  r a t i v e  
o rgan i  z a t  i o n s .  

I n d i v i d u a l s  and groups should be t r e a t e d  f a i r l y  
by s o c i e t y .  From t h e  p r i n c i p l e s  of f a i r n e s s  stem 
e x p e c t a t i o n s  of how those  l e g i t i m a t e l y  involved 
i n  t h e  ba rga in ing  processes  of governance should  
be t r e a t e d .  

Sub jec t  t o  b a s i c  r i g h t s  . and f a i r n e s s ,  t h e  
p r e f e r e n c e s  and p r i o r i t i e s  of a l l  i n d i v i d u a l s  
a f f e c t e d  have equ.al mer i t  i n  governmental 
d e c i s i o n s .  In t h e  governance of P a c i f i c  c o a s t a l  
r e s o u r c e s ,  r e p r e s e n t a t i v e s  a r e  e l e c t e d  i n  t h i s  
manner t o  t h r e e  decision-making a r enas  : 
p a r l i a m e n t ,  t h e  L e q i s l a t u r e  and municipal  
c o u n c i l s .  Regional  d i s t r i c t s  and t h e  I s l a n d s  
T rus t  a r e  a  f o u r t h  s e t  of a r enas  b u t  t h e  
r e p r e s e n t a t i v e s  a r e  not  n e c e s s a r i l y  e l e c t e d  
d i r e c t l y .  The v a l u a t i o n  of a  governance system 
m u s t  a s s e s s  how wel l  procedures  f o r  l e a d e r s h i p  
and a c c o u n t a b i l i t y  o p e r a t e  throughout  t h e  
ba rga in ing  p roces se s .  

The p r i n c i p l e s  of governance lead  t o  t he  b a s i c  p r i n c i p l e s  
of ba rga in ing .  These p r i n c i p l e s  were f i r s t  p resen ted  by 
a u t h o r s  F i she r  and Ury of t h e  Harvar? Negot ia t ion  P r o j e c t  
i n  t h e i r  book, "Ge t t i ng  t o  Yes": 

S e p a r a t e  t h e  people  from t h e  problem. While you 
should  be s o f t  on t h e  p a r t i c i p a n t s ,  you should  be 
hard on t h e  problem t h a t  i s  t o  be reso lved .  The 
goa l  should  be a  wise outcome reached e f f i c i e n t l y  
and amicably ,  and def ined  a s  "one which meets t h e  
l e g i t i m a t e  i n t e r e s t s  of each s i d e  t o  t h e  e x t e n t  
p o s s i b l e ,  r e s o l v e s  c o n f l i c t i n g  i n t e r e s t s  f a i r l y ,  
i s  d u r a b l e ,  and t a k e s  community i n t e r e s t s  i n t o  
accoun tn  ; 

2 .  Focus on i n t e r e s t s ,  not p o s i t i o n s .  



3 .  Invent  o p t i o n s  f o r  mutual g a i n .  

4 .  I n s i s t  on e x p l i c i t  c r i t e r i a .  

These p r i n c i p l e s  i n  and of themselves  do not p rov ide  a  
t o t a l l y  adequa te  founda t ion  f o r  t h e  r e s o l u t i o n  of p u b l i c  
i n t e r e s t  d i s p u t e s ,  b u t  none the l e s s  r e p r e s e n t  " the  s t a t e  of 
t h e  a r t "  a s  a t  1985. More r ecen t  p u b l i c a t i o n s ,  most 
no t ab ly  a  t e x t  e n t i t l e d ,  "Breaking t h e  Impasse", a  r e s u l t  
of t h e  MIT - Harvard Publ ic  Dispu tes  Program, have b u i l t  
upon t h e s e  p r i n c i p l e s  f o r  t h e  r e s o l u t i o n  of m u l t i - p a r t y ,  
m u l t i - i n t e r e s t  d i s p u t e s  i n  a  p u b l i c  c o n t e x t .  

Wes twate r ' s  t e x t  emphasizes t h r e e  q u e s t i o n s  i n  app ly ing  
the s2  governance and barga in ing  p r i n c i p l e s  t o  t h e  
e v a l u a t i o n  of t h e  governance of P a c i f i c  c o a s t a l  r e sou rces :  

1. How wel l  informed a r e  t h e  p a r t i c i p a n t s  i n  t h e  
barga in ing  p roces se s?  

2 .  How adequate  a r e  the  o p p o r t u n i t i e s  f o r  informed 
p a r t i c i p a t i o n  o r  r e p r e s e n t a t i o n  of a f f e c t e d  
i n t e r e s t s  i n  t h e  barga in ing  p roces se s?  

3 .  How p roduc t ive  a r e  t h e  barga in ing  p roces se s?  

These a r e  q u e s t i o n s  which c u t  t o  t h e  h e a r t  of t h e  p roces s ,  
and app ly  w i t h  equa l  f o r c e  r e g a r d l e s s  of t h e  t echn iques  of 
barga in ing  being employed. The development of t h e  
argument c o n t i n u e s ,  by drawing upon r e sea rch  by Mason and 
Mitrof f ,  1 4  t o  d e c l a r e  t h a t  " t h e  bes t  unders tanding of 
l a r g e  i n t2 r -dependen t ,  complex and u n c e r t a i n  systems can  
be achieved by s t r u c t u r i n g  a  deba t e  among those  pos se s s ing  
whatever knowledge i s  a v a i l a b l e . "  Mason and M i t r o f f ,  a s  
quoted i n  Wes twate r ' s  t e x t ,  sugqes t  t h a t  " r e a l  world 
problem s o l v i n g  ne thods  m u s t  meet fou r  c r i t e r i a " :  

1. They m u s t  be " p a r t i c i p a t i v e n  because they  m u s t  
a c t i v e l y  i nvo lve  t h e  i n d i v i d u a l s  w i t h  r e l e v a n t  
knowledge and whose i n t e r e s t s  a r e  af f e c t e d .  

2 .  They m u s t  be " a d v e r s a r i a l "  i n  t h e  sense  t h a t  t h e  
b e s t  judgments r e s u l t  from c o n s t r u c t i v e l y  
cha l l enged  assumptions  and arguments.  

3 .  They m u s t  be " i n t e g r a t i v e "  because ,  whi le  
p a r t i c i p a t i v e  and a d v e r s a r i a l  p roces se s  can  
f a c i l i t a t e  a n a l y s i s ,  i t  i s  necessary  t o  go on t o  
s y n t h e s i z e  cohe ren t  responses  t o  complex problems. 



4 .  They m u s t  be "mind s u p p o r t i n g " ,  because they m u s t  
s e r v e  t he  i n d i v i d u a l ' s  ongoing need f o r  i n s i q h t  
i n t o  t h e  na tu re  of t h e  c o m p l e x i t i e s  and ways f o r  
coping w i t h  i t  t h a t  a r e  c r e d i b l e  t o  t h a t  person.  
( p .  9 4 ) .  

These f o u r  c r i t e r i a ,  a s  employed by Westwater i n  
combination w i t h  t h e  t echn iques  of F i she r  and Ury, 
r e p r e s e n t  an a t t emp t  t o  ach ieve  broader a p p l i c a t i o n  
f o r  t h e  r e s o l u t i o n  of p u b l i c  i n t e r e s t  d i s p u t e s .  T h i s  
o f f i c e  would i n t e r p r e t  t h e  u l t i m a t e  goa l  of t h i s  
e x e r c i s e  a s  being t o  produce a  s e t  of p r i n c i p l e s  f o r  
consensua l  r e s o l u t i o n .  The a p p l i c a t i o n  of 
" a d v e r s a r i a l "  t e chn iques  i n  o r d e r  t o  c h a l l e n g e  
assumptions and arguments c o n s t r u c t i v e l y  r e q u i r e s  
commitment, t o l e r a n c e ,  and p a t i e n c e  from t h e  
n e g o t i a t i n g  p a r t i e s ,  and t h e  r e s u l t s  achieved w i l l  be 
d i r e c t l y  p r o p o r t i o n a l  t o  t h e  s k i l l s  of t h e  
p a r t i c i p a n t s .  I t  t h e r e f o r e  comes a s  no s u r p r i s e  t h a t  
i t  i s  argued l a t e r  i n  t h e  t e x t  t h a t  s k i l l s  i n  
communicating, c h a l l e n g i n g  c o n s t r u c t i v e l y ,  and 
barga in ing  s u c c e s s f u l l y ,  m u s t  be i nc rea sed  through 
e f f e c t i v e  t r a i n i n g  and educa t ion  i n  o r d e r  t o  i n c r e a s e  
t h e  p r o d u c t i v i t y  of t h e  barga in ing  system. While t h e  
W e s t d a t e r ' s  t e x t  sugges t i ons  a r e  both i nnova t ive  and 
c o n s t r u c t i v e ,  i t  should  be noted t h a t  t hey  a r e  
in tended t o  be app l i ed  p r i m a r i l y  w i t h i n  a  con t ex t  
where e x p l i c i t  t h i r d  p a r t y  mechanisms ( e .  g .  
l e g i s l a t e d  appea l  o r  mediat ion sys tems)  a r e  not 
a v a i l a b l e .  The a s s i s t a n c e  of a  t r u s t e d ,  n e u t r a l  
f s c i l i t a t o r  o r  media tor ,  knowledgeable and s k i l l e d  i n  
t e chn iques  of consensua l  d i s p u t e  r e s o l u t i o n ,  w i l l  be 
perhaps  more v i t a l  t o  t h e  p roces s  than  t r a i n e d  
p a r t i c i p a n t s .  For complex, m u l t i - p a r t y  r e sou rce  
management o r  a l l o c a t i o n  d i s p u t e s  ( i n  which some 
p a r t i e s  w i l l  i n e v i t a b l y  have i n o r d i n a t e  power and 
i n f l u e n c e )  i t  should not be expected o r  r equ i r ed  t h a t  
each p a r t y  w i t h  a  l e g i t i m a t e  i n t e r e s t  t o  b r ing  t o  t h e  
barga in ing  t a b l e  w i l l  po s se s s  t h e  necessary  s k i l l s .  

I t  i s  i n t o r e s t i n g  t o  note  t h a t  t h e  Westwater Research 
Centre c l a s s i f i e s  m a r i c u l t u r e ,  t h a t  is ,  marine 
aquacu l tu re  a s  a  c l a s s i c  "wicked" problem because t h e  
in te r -dependence ,  complexi ty ,  and u n c e r t a i n t y  of t h e  
i s s u e s  t o  be reso lved  c r e a t e  q u e s t i o n s  which a r e  not  
amenable t o  r e s o l u t i o n  by t r a d i t i o n a l  t echn iques  of 
a n a l y s i s .  



" ~ a r g a i n i n g  i n  t h e  governance of P a c i f i c  Coas t a l  
Resources :  Research and Reformn concludes  w i t h  
o b s e r v a t i o n s  of weaknesses which c o n t i n u e  t o  e x i s t  
an? hamper optimum e f f e c t i v e n e s s  [and ,  t h i s  o f f  i c e  
would sugges t ,  t h e  f a i r n e s s  I of c u r r e n t  i n s t i t u t i o n a l  
s t r u c t u r e s .  I t  i s  t h e  op in ion  of t h i s  o f f i c e  t h a t  
t h e  c r i t i c i s m s  app ly  w i t h  equa l  f o r c e  a t  t h e  p r e s e n t  
t ime:  

- The new i n s t i t u t i o n a l  ar rangements ,  w i t h  t h e  
important  excep t ion  of t h o s e  f o r  conduc t ing  
p u b l i c  e n q u i r i e s  and impact assessment ,  g e n e r a l l y  
do not  c o n s t r a i n  barga in ing  b u t  t h e y  a l s o  do not  
e x p l i c i t y  recognize  it  : 

- The formal s t r u c t u r e s  f o r  conduc t ing  p u b l i c  
e n q u i r i e s  do not  f a c i l i t a t e  ba rga in ing ,  b u t  
r a t h e r  induce nega t ive  a d v e r s a r i a l  r e l a t i o n s  and 
encourage p o s i t i o n a l  ba rga in ing ;  

- S t r u c t u r e s  f o r  f a c i l i t a t i n g  ba rga in ing  and 
p lann ing  have g e n e r a l l y  rece ived  l i t t l e  
development so  f a r .  

- Lack of l e a d e r s h i p  has g r e a t l y  f r u s t r a t e d  t h e  
barga in inq  p r o c e s s e s .  

- Without l e a d e r s  h ip  and a s s o c i a t e d  s t  r a t e g i c  
p lann ing  t o  inform t h e  ba rga in inq ,  meaningful  
a c c o u n t a b i l i t y  has been imposs ib le .  

The Westwater t e x t  no t e s  t h e  fundamental  importance of 
p lanning i n  o r d e r  t o  provide  a  broad p o l i c y  con tex t  w i t h i n  
which t h e  impact of s p e c i f i c  p r o j e c t s  can be a s se s sed .  
However, i t  a l s o  no t e s  t h a t  t h e  p lann ing  which has 
occur red  t o  d a t e  has had a p r i m a r i l y  a r e a l  f ocus  on t h e  
c o a s t ,  being under taken a t  t h e  r e g i o n a l  and sub- reg iona l  
l e v e l ,  r a t h e r  t han  c o a s t  wide. 



WHEN SYSTEMS GET STUCK: RESOLVING PUBLIC . INTEREST 
D I S P U T E S  THROUGH A CONSENSUAL APPROACH 

T h i s  s e c t i o n  b r i e f l y  examines t h e  n a t u r e  of p u b l i c  
i n t e r e s t  d i s p u t e s  i nvo lv ing  c i t i z e n s  and t h e i r  qovernment 
and c o n s i d e r s  a l t e r n a t i v e s  t o  l i t i g a t i o n  f o r  r e so lv ing  
them. In  doing s o ,  i t  recognizes  t h e  massive impact of 
t h e  p u b l i c  s e c t o r  on modern s o c i e t y .  While a d m i n i s t r a t i v e  
a c t i o n  is t h e  most i n t r u s i v e  and dominant i n f l u e n c e  on a l l  
of our  p e r s o n a l ,  commercial and s o c i a l  i n t e r e s t s ,  
t r a d i t i o n a l  l e g a l  remedies and p roces se s  a r e  f r e q u e n t l y  
impotent  t o  hold t h e  p u b l i c  s e c t o r  accountab le  f o r  t h e  
f a i r  and e f f e c t i v e  r e c o n c i l i a t i o n  of a p p a r e n t l y  adverse  
i n t e r e s t s .  

The t y p e s  of d i s p u t e s  p r ev ious ly  r e f e r r e d  t o  i n  t h i s  paper 
i nvo lve  competing demands f o r  p u b l i c  resource  use and 
a l l o c a t i o n  r i g h t s .  These should be d i s t i n g u i s h e d  from 
d i s p u t e s  i nvo lv ing  pure c o n s t i t u t i o n a l  i s s u e s ,  c o n t r a c t  
terms o r  t o r t  c l a ims .  The c o u r t s  a r e  very e f f e c t i v e  i n  
i n t e r p r e t i n g  t h e  law, determining f a u l t  and a s s e s s i n g  
damages. They may a l s o  play a  v i t a l  r o l e  i n  d e f i n i n g  
r i g h t s  i n  s i t u a t i o n s  where l e g i s l a t i o n  i s  l a c k i n g  o r  
p rov ides  l i t t l e  guidance,  and where t he  common law does 
not  p rov ide  c l e a r  d i r e c t i o n .  However, t h e  a d v e r s a r i a l  
p roces s  i s  not wel l  s u i t e d  f o r  ach iev ing  an endur ing 
s o l u t i o n  t o  v a r i o u s  competing b u t  l e g i t i m a t e  i n t e r e s t s  
w i t h i n  and between governments and p r i v a t e  i n d i v i d u a l s  and 
c o r p o r a t i o n s .  

While l i t i g a t i o n  may not be t h e  most a p p r o p r i a t e  way t o  
r e s o l v e  p u b l i c  i n t e r e s t  d i s p u t e s ,  t h e  p u b l i c  
a d m i n i s t r a t i o n  i t s e l f  i s  o f t e n  incapable  of respondinq 
s e n s i t i v e l y  t o  competing i n t e r e s t s .  Adminis t ra t ive  p o l i c y  
and p r a c t i c e  m u s t  be adapted t o  a c t  more f a i r l y  and 
e f f e c t i v e l y  i n  t h e  f i r s t  i n s t a n c e  so t h a t  t h e  urge o r  need 
t o  l i t i g a t e  does not a r i s e .  

A l l  of t h e  p u b l i c  and p r i v a t e  i n t e r e s t s  mentioned i n  t h i s  
paper a r e  l e g i t i m a t e ,  compell ing and o f t e n  competinq.  
They a r e  a l s o  i n t e rdependen t  and t h e  f a i l u r e  t o  r e c o n c i l e  
them w i l l  be t o  t h e  de t r iment  of a l l .  However, n e i t h e r  
t h e  c o u r t s  nor t h e  c u r r s n t  a d m i n i s t r a t i v e  s t r u c t u r e  may 
wel l  be s u i t e d  t o  ensure  a  balanced and endur ing 
r e s o l u t i o n .  C l e a r l y ,  an i n t e g r a t e d  and consensua l  p rocess  
i s  r equ i r ed  which w i l l  i d e n t i f y  t h e  common i n t e r e s t s  among 
t h e  v a r i o u s  p a r t i e s  and ach ieve  a  r e s u l t  t o  which a l l  can 
v o l u n t a r i l y  s u b s c r i b e .  



A .  L i t i g a t i o n  Concerns 

L i t i g a t i o n  w i l l  a lmost  always be t h e  l e a s t  a p p r o p r i a t e  way 
t o  r e s o l v e  p u b l i c  i n t e r e s t  d i s p u t e s  f o r  t h e  fo l lowing  
reasons  : 

The i n t e r e s t s  and i s s u e s  a r e  usuzilly too numerous 
t o  b e n e f i t  from an a d v e r s a r i a l  p rocess  and a  
s imple  g i n - l o s s  d e c i s i o n .  C h a r a c t e r i s t i c  of 
p u b l i c  i n t e r e s t  d i s p u t e s  i s  t h e  in te rdependence  
of  t h e  v3 r ious  competing i n t e r e s t s .  E f f e c t i v e  
r e s o l u t i o n  r e q u i r e s  a  vo lun ta ry  c r a f t i n q  of 
mutua l ly  a c c e p t a b l e  terms and t r a d e  o f f s ,  and t h e  
a d v e r s a r i a l  c o u r t  p rocess  i s  i l l  s u i t e d  t o  t h i s  
need. 

The expenses  and d e l a y s  involved i n  complex 
l i t i g a t i o n  may favour  p a r t i e s  w i t h  t h e  g r e a t e s t  
r e s o u r c e s ,  b u t  not n e c e s s a r i l y  w i t h  t h e  h ighes t  
and most l e g i t i m a t e  degree  of i n t e r e s t .  

P r i v a t e  i n t e r e s t s   ill never be t he  equal  
adve r sa ry  i n  l i t i g a t i o n  g iven  government ' s  
e f f e c t i v e l y  l i m i t l e s s  r e sou rces ,  i t s  p o l i t i c a l  
and i n s t i t u t i o n a l  s t a k e  i n  i t s  own p o l i c i e s ,  and 
i t s  c o n t r o l  over in format ion .  

Many a d m i n i s t r a t i v e  and execu t ive  d e c i s i o n s  and 
a c t i o n s  of government a r e  non-reviewable on t h e i r  
m e r i t s  and t h e r e f o r e  t h e r e  i s  simply no remedy a t  
law t o  t h e i r  p o t e n t i a l  u n f a i r n e s s  o r  
unreasonableness .  

Where l i t i g a t i o n  succeeds  i n  changinq o r  s e t t i n g  
a s i d e  government a c t i o n ,  t h e  r e s u l t  may simply be 
avoided by a  subsequent change i n  t h e  l e g i s l a t i o n  
o r  i n  t h e  p roces s  by which an o f f end ing  d e c i s i o n  
o r  a c t i o n  was taken .  

Government has a  harmonizing r o l e  i n  s o c i e t y  a s  
wel l  a s  a  r e g u l a t i n g  one,  and i t  i s  o f t e n  
unseemly and i n a p p r o p r i a t e  f o r  i t  t o  be i n  c o u r t  
w i t h  i t s  c i t i z e n s .  Because of i t s  s p e c i a l  
r e s p o n s i b i l i t i e s ,  government owes a  duty  of 
f a i r n e s s  t o  i n d i v i d u a l s  i n  s o c i e t y  which can go 
we11 beyond bare  s t a t u t o r y  o r  o t h e r  l e q a l  mandate 
and r e s p o n s i b i l i t y .  The c o u r t s  can not  d e a l  w i t h  
such f a i r n e s s  i s s u e s .  Indeed,  a s  soon a s  
l i t i g a t i o n  commences o r  i s  even contemplated,  
p o s i t i o n s  harden a long l e g a l i s t i c  l i n e s  and 
broader  f a i r n e s s  i s s u e s  can g e t  l o s t .  



7 .  

8 .  
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B .  

The 

Court d e c i s i o n s  a r e  imposed a g a i n s t  t h e  w i l l  of 
t h e  l o s i n g  p a r t i e s .  A s  such,  i n  p u b l i c  i n t e r e s t  
d i s p u t e s ,  a l though  they  may c r e a t e  l e g a l  r i g h t s  
t hey  a r e  u n l i k e l y  t o  a t t r a c t  t h e  coopera t ion  
necessary  f o r  con t inu ing  enjoyment of t h o s e  
r i g h t s .  Adverse p u b l i c i t y  campaigns, con t inu ing  
l e g a l  c h a l l e n g e s ,  c i v i l  d i sobed ience ,  p o l i t i c a l  
a g i t a t i o n  and simply a  l ack  of necessary  
coope ra t i on  can e l i m i n a t e  s t a b i l i t y  from a  c o u r t  
awarded v i c t o r y .  

Cour t s  a r e  not wel l  s u i t e d  t o  r e so lv ing  t h e  
dynamic i s s u e s  i n  s i t u a t i o n s  t h a t  o f t e n  a r i s e  i n  
p u b l i c  i n t e r e s t  d i s p u t e s .  A r e s o l u t i o n  m u s t  be 
s u f f i c i e n t l y  f l e x i b l e  t o  a l low f o r  changing 
c i r cums tances  and t h e  i n a b i l i t y  o r  unwi l l ingness  
of  c o u r t s  t o  p l ay  a  moni tor ing r o l e  reduces t h e i r  
e f f e c t i v e n e s s  i n  r e so lv ing  such d i s p u t e s .  

Pub l i c  i n t e r e s t  d i s p u t e s  a r e  o f t e n  miscas t  a s  one 
dimensional  b a t t l e s  between economic and s o c i a l  
i n t e r e s t ,  w i t h  r ecourse  t o  l i t i g a t i o n  seen a s  t h e  
only  way t o  d i v i d e  t he  s p o i l s  o r  d e c l a r e  t h e  
v i c t o r .  Yet t h e  c o u r t s  a r e  not we11 s u i t e d  t o  
p rov id ing  a  s o l u t i o n  which i s  f l e x i b l e ,  
s e l f  - r e g u l a t i n g ,  endur ing  and mutual ly  
p roduc t ive .  S o c i a l  harmony, p o l i t i c a l  consensus 
and economic compe t i t i venes s  a r e  e s s e n t i a l  
o b j e c t i v e s  i n  p u b l i c  i n t e r e s t  d i s p u t e s .  A l l  a r e  
poor ly  se rved  by an a d v e r s a r i a l  p rocess  4h ich  
imposes s e t t l e m e n t s ,  d r a i n s  r e sou rces  and 
d i s t i n g u i s h e s  winners  and l o s e r s .  

Consensual Reso lu t ion  

consensual  r e s o l u t i o n  of p u b l i c  i n t e r e s t  d i s ~ u t e s  
r e q u i r e s  a  r e c o g n i t i o n  by a l l  major p r i v a t e  and p u b l i c  
i n t e r e s t s  t h a t  t h e  bes t  chance of ach iev ing  t h e i r  
i n d i v i d u a l  o b j e c t i v e s  w i l l  occur through t h e  enhancement 
r a t h e r  than a t  t h e  expense of a p p a r e n t l y  competing 
i n t e r e s t s .  

T h i s  i s  a  b u i l d i n g  p roces s  r a t h e r  than a  d e s t r u c t i v e  one. 
I t  e x h i b i t s  t h e  fo l l owing  major c h a r a c t e r i s t i c s :  

1. While i t  r e q u i r e s  c r e a t i v i t y ,  p a t i e n c e  and 
goodwi l l ,  i t  does not r e q u i r e  s e l f  s a c r i f i c e .  In  
f a c t ,  s e l f  i n t e r e s t  is  i t s  s u s t a i n i n g  f o r c e .  



Because t h e  v a r i o u s  i n t e r e s t s  w i l l  va lue  a s p e c t s  
of t he  p u b l i c  i s s u e  d i f f e r e n t l y ,  r e s o l u t i o n  
packages can be c r a f t e d  which s a t i s f y  each 
p a r t y ' s  major concerns  whi le  t r a d i n g  o f f  l e s s  
v i t a l  ones.  

The in te rdependence  of i n t e r e s t s  empowers even 
r e l a t i v e l y  minor s t a k e h o l d e r s  t o  be valued 
p a r t n e r s  i n  t h e  r e s o l u t i o n ,  r a t h e r  than 
bothersome b u t  b e a t a b l e  opponents .  

I t  is  a  nego t i a t ed  p roces s ,  not  an a d v e r s a r i a l  
one,  which w i l l  l i k e l y  r e q u i r e  t h e  a s s i s t a n c e  of 
a  t r u s t e d ,  n e u t r a l  f a c i l i t a t o r  o r  mediator  t o  
ensure  f r e e  communication, f u l l  d i s c l o s u r e  and 
balanced p a r t i c i p a t i o n .  

I t  i s  e s s e n t i a l  t h a t  a l l  s i g n i f i c a n t  i n t e r e s t s  
v o l u n t a r i l y  i nvo lve  themselves  i n  t h e  p roces s ,  
through t h e  p a r t i c i p a t i o n  of a l e g i t i m a t e  and 
au tho r i zed  r e p r e s e n t a t i v e .  Each p a r t y  m u s t  
b e l i e v e  t h a t  i t s  p a r t i c u l a r  i n t e r e s t  w i l l  be 
b e t t e r  se rved  by a  n e g o t i a t e d  s e t t l e m e n t  t han  by 
an imposed one.  I f  any one p a r t y  b e l i e v e s  i t  can 
win t h e  d i s p u t e  o u t r i g h t ,  j u d i c i a l l y  o r  
p o l i t i c a l l y ,  t hen  t h e  p roces s  w i l l  not work. 

The process  r e q u i r e s  each p a r t y  t o  d e f i n e  i t s  
o b j e c t i v e  i n  p o s i t i v e  t e rms ,  r a t h e r  than  
nega t ive ly  s ay ing  what i t  a b s o l u t e l y  d o e s n ' t  want 
some o t h e r  p a r t y  t o  do. By t h i n k i n g  i n  terms of 
what i t  wants t o  ach i eve ,  each group becomes 
b e t t e r  d isposed t o  accommodate appa ren t ly  
competing i n t e r e s t s  by c o n c e n t r a t i n g  on c r e a t i v e  
a l t e r n a t i v e s  f o r  r e c o n c i l i n g  them. 
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n t  m u s t  show l e a d e r s h i p  i n  promoting 
a 1  r e s o l u t i o n  r a t h e r  t han  con£ r o n t a t i o n .  

be r equ i r ed  t o  fund t h e  media t ion ,  
r e sea rch ,  r e sou rce  and r e p r e s e n t a t i o n  c o s t s  of 
some o r  a l l  of t h e  p a r t i e s  t o  ensu re  f u l l  and 
e f f e c t i v e  p a r t i c i p a t i o n  i n  t h e  p roces s .  

Because s o l u t i o n s  a r e  v o l u n t a r i l y  e n t e r e d  i n t o ,  
they  w i l l  be s e l f  - r e g u l a t i n g  and endur ing.  
Because they  have been des igned through a  p roces s  
based on openness and r e s p e c t ,  t h e  p o s i t i v e  
r e l a t i o n s h i p  w i l l  a l low f l e x i b l e  adjus tment  of 
terms t o  meet changing c i r cums tances  i n  t h e  
f u t u r e .  



9. Business  i n t e r e s t s  w i l l  g a i n  from s t a b i l i t y  and 
c e r t a i n t y  i n  t h e  e x e r c i s e  of commercial r i g h t s ,  
and from an enhanced r e p u t a t i o n  a s  good c o r p o r a t e  
c i t i z e n s .  

10 .  S p e c i a l  i n t e r e s t  groups w i l l  p lay  an i n f l u e n t i a l  
r o l e  i n  de s ign ing  s o l u t i o n s  t o  d i f f i c u l t  p u b l i c  
conf l i c t s .  They w i l l  be recognized a s  l e g i t i m a t e  
p a r t i c i p a n t s  i n t roduc ing  important  concerns  t o  
t h e  p rocess  r a t h e r  than  s t r i d e n t  and a b s o l u t e  
p o s i t i o n s .  

11. Where s c i e n t i f i c ,  t e c h n i c a l ,  l e q a l  o r  o t h e r  
e x p e r t s  a r e  r equ i r ed  t o  adv i se  t h e  p roces s ,  they  
should not be engaged t o  a l i g n  w i t h  p a r t i c u l a r  
i n t e r e s t s ,  but r a t h e r  t o  develop a  common s e t  of 
a c c e p t a b l e  assumptions ,  s t a n d a r d s  o r  conc lus ions  
on xh ich  j o i n t  decision-making can be based. 

The l e g a l  p r o f e s s i o n  w i l l  undoubtedly p lay  a  
major r o l e  i n  consensua l  n e g o t i a t i o n  a s  
med ia to r s ,  counse l  o r  e x p e r t  a d v i s o r s .  More 
fundamenta l ly ,  lawyers m u s t  be a b l e  t o  r e d e f i n e  
t h e  no t ion  of succes s  f o r  t h e i r  c l i e n t s .  Pub l i c  
i n t e r e s t  d i s p u t e s  a r e  o f t e n  won, not  through 
winner - take-a l l  b u t  o f t e n  i l l u s o r y  c o u r t  
v i c t o r i e s ,  o r  through c o s t  and r i s k  c u t t i n g  
compromises, but  r a t h e r  through vo lun t a ry ,  
endur ing ,  mutual-gain s o l u t i o n  b u i l d i n g .  

13 .  Our overburdened c o u r t  system would c l e a r l y  enjoy 
t h e  absence of p r o t r a c t e d ,  mu l t i -pa r ty  p u b l i c  
i n t e r e s t  law s u i t s  t o  which i t s  remedial  t o o l s  
a r e  not wel l  s u i t e d .  I t  may be t h a t  judges can 
a s s i s t  t he  d i v e r s i o n  of such d i s p u t e s  by 
appo in t ing  o r  recommending p r e - t r i a l  o r  m i d - t r i a l  
media tors  o r  mas te rs  t o  work w i t h  t h e  p a r t i e s  
towards consensua l  r e s o l u t i o n s  under t h e  
a l t e r n a t i v e  t h r e a t  of a  c o s t l y  and inadequa te  
c o u r t  imposed s e t t l e m e n t  which may f a i l  t o  meet 
any p a r t y ' s  major i n t e r e s t .  

1 4 .  Consensual r e s o l u t i o n  r e q u i r e s  courage from t h e  
p a r t i c i p a n t s .  S i n g l e  i n t e r e s t  con£ r o n t a t  ion  i s  
s t r a i g h t - f o r w a r d  i n  t h a t  each r e p r e s e n t a t i v e  
f e e d s  o f f  t h e  suppor t  of h i s  o r  her  i n t e r e s t  
group.  However, i t  t a k e s  bo ldness  and s k i l l  t o  
b r ing  o n e ' s  own group over t o  suppor t i ng  ano the r  
g r o u p ' s  o b j e c t i v e s  i n  i t s  own e n l i g h t e n e d  
s e l f  - i n t e r e s t .  



15.  Fundamental ly,  consensual  r e s o l u t i o n  i s  a  
reasoning p roces s  r a t h e r  than  a  c o e r c i v e  one;  a s  
such,  i t  i s  immensely more powerful .  A reasoning 
process  s t i m u l a t e s  a  vo lun t a ry  change i n  t h e  way 
of t h i n k i n g  which endures  t o  t h e  b e n e f i t  of a l l  
p a r t i e s  i n  t h e  f u t u r e .  By b u i l d i n g  unders tanding 
and r e s p e c t  among t h e  p a r t i e s ,  i t  g e n e r a t e s  
p roduc t ive  energy.  In c o n t r a s t ,  a  coe rc ive  
p roces s  d r a i n s  energy from a l l  p a r t i e s  and 
produces a  weak outcome by l eav ing  embi t t e r ed  and 
r e s i s t a n t  l o s e r s .  

App l i ca t i on  of Consensual Dispute  Reso lu t ion :  Aquaculture 

While t h e r e  i s  an obvious  m u l t i p l i c i t y  of i n t e r e s t s  i n  t h e  
a d m i n i s t r a t i o n  and management of t h e  B r i t i s h  Columbia 
c o a s t l i n e ,  many of which appear t o  be d i a m e t r i c a l l y  
opposed, t h e r e  i s  none the l e s s  no need f o r  t he sg  i n t e r e s t s  
t o  be engaged i n  d e s t r u c t i v e  o p p o s i t i o n  w i t h  one ano the r .  
Environmental q u a l i t y  i s  a s  important  t o  e n t r e p r e n e u r s  
i n v e s t i n g  i n  a vu lne rab l e  s tock  a s  t o  c o n s e r v a t i o n i s t s  
concerned w i t h  a  vu lne rab l e  w i lde rnes s :  broad and 
meaninqf u l  p a r t i c i p a t i o n  i n  long range p lann ing  a t  once 
s a t i s f i e s  a l l  t h e  community and i n d i v i d u a l  i n t e r e s t s  i n  
p r o t e c t i n g  p r o p e r t y ,  t h e  government concern t o  make 
d e c i s i o n s  bas3d on a l l  r e l e v a n t  i n fo rma t ion ,  and t h e  
bus ines s  need f o r  a  c e r t a i n  and s t a b l e  investment 
c l i m a t e .  I n t e g r a t e d  management of abundant b u t  f i n i t e  
c o a s t a l  r e sou rces  can  pu t  d i f f e r e n t  a r e a s  t o  t h e  
a p p r o p r i a t e  and optimum use of each d i s t i n c t  i n t e r e s t ;  and 
r e v i t a l i z e d  c o a s t a l  economies w i l l  h e l p  t o  f i nance  t h e  
p r e s e r v a t i o n  and enhancement of o t h e r  i n t e r e s t s .  

The a d m i n i s t r a t i v e  p r a c t i c e s  and consensua l  i n i t i a t i v e s  
d i s cus sed  above can be app l i ed  towards a  r e s o l u t i o n  of t h e  
a q u a c u l t u r e  c o n t r o v e r s y .  S i m i l a r l y ,  t h e  approach i s  
a p p r o p r i a t e  t o  r e s o l v i n g  a  wide range of p u b l i c  i n t e r e s t  
d i s p u t e s  which o the rwi se  d i v i d e  s o c i e t y  and f r u s t r a t e  our  
j u d i c i a l  system. Rapid t r a n s i t  sys tems,  p e s t i c i d e  use on 
p u b l i c  l a n d s ,  hazardous waste d i s p o s a l ,  n a t u r a l  resource  
a l l o c a t i o n  and land use d e c i s i o n s ,  a b o r i g i n a l  r i g h t s  
i s s u e s  and c o u n t l e s s  o t h e r s  a r e  both amenable t o  
consensua l  r e s o l u t i o n  and i n a p p r o p r i a t e  f o r  j u d i c i a l  
i n t e r v e n t i o n .  

The va r ious  e lements  of t h i s  approach a r e  not novel .  I t  
i s  c l e a r l y  recognized ,  f o r  example, t h a t  vo lun ta ry  
c o l l e c t i v e  barga in inq  w i l l  produce t h e  most endur ing and 
mutual ly  b e n e f i c i a l  r e s u l t s  t o  both l abour  and management; 
and mediated s e t t l e m e n t s  i n  fami ly  d i s p u t e s  work t o  



everyone ' s advantage.  However, a s  our  communities become 
more p l u r a l i s t i c ,  a s  our n a t u r a l  r e sou rces  become l e s s  
abundant ,  a s  s o c i e t y  becomes more i n t e rdependen t  and a s  
i n t e r n a t i o n a l  economic compet i t ion  becomes more f i e r c e  i t  
i s  c l e a r  t h a t  p u b l i c  i n t e r e s t  l i t i g a t i o n  i s  not t h e  
answer. We simply can not a f f o r d  t h e  d e b i l i t a t i n g  waste 
of energy and good w i l l  t h a t  such d i s p u t e s  cause  o r  t h e  
c o s t  and burden of government r e g u l a t i o n  and j u d i c i a l  
i n t e r v e n t i o n  r equ i r ed  t o  c o n t r o l  them. 

I n s t e a d ,  i n d i v i d u a l  s e l f - i n t e r e s t  m u s t  be c r e a t i v e l y  and 
r e a l i s t i c a l l y  i d e n t i f i e d  a s  being i n e x t r i c a b l y  l i nked  t o  
t h a t  of o t h e r  i n t e r e s t s  i n  s o c i e t y .  The consensua l  
r e s o l u t i o n  of p u b l i c  i n t e r e s t  d i s p u t e s  r e q u i r e s  ma tu r i t y  
and c l e a r  t h i n k i n g ,  b u t  i t  has  t h e  p o t e n t i a l  t o  promote 
s o c i a l  harmony and economic growth i n  an o therwise  complex 
and t h r e a t e n i n g  environment.  

A most no t ab l e  and s u c c e s s f u l  example of consensual  
d i s p u t e  r e s o l u t i o n  w i th in  t h e  c o n t e x t  of i n t e g r a t e d  
r e sou rce  management i s  the  Timber, F i s h ,  W i l d l i f e  
Agreement (TFW) n e g o t i a t e d  i n  Washington S t a t e .  I t  
r ep re sen t ed  a  r a d i c a l  d e p a r t u r e  from t h e  t r a d i t i o n a l  
method of r e c o n c i l i a t i o n  of i n t e r e s t s ,  uhich was t o  f i g h t  
f i e r c e  b a t t l e s  i n  S t a t e  L e g i s l a t u r e s ,  t h e  S t a t e  c o u r t s ,  
Min i s t ry  b u r e a u c r a c i e s ,  Federal  c o u r t s ,  i n  Congress,  o r  
t h e  White House. A d e s c r i p t i o n  of t h e  background, 
n e g o t i a t i o n  p roces s  and a p p l i c a b i l i t y  t o  t h e  Canadian 
c o n t e x t  of t h e  TFW Agreement i s  provided i n  Appendix 13. 
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CONCLUSIONS AND RECOMMENDATIONS 

T h i s  r e p o r t  conc ludes  w i t h  t h r e e  major recommendat i ons ,  
w i t h  sub-recommendations f o r  each :  

RECOMMENDATION 1: 

The government should reconsider the statutory authority 
for the administration of aquaculture with a view to the 
enactment of a separate Aquaculture Act, or other 
statutory scheme which gives clear, coordinated and 
express authority in this area. 

I t  has  been s t a t e d  t h a t  t h e  c r e a t i o n  of such an Act would 
r e q u i r e  a d m i n i s t r a t i o n  by a " n e u t r a l  agency",  and would 
c r e a t e  anomal ies  and i n c o n s i s t e n c i e s  among programs 
admin i s t e r ed  by o t h e r  agenc i e s .  T h i s  i s  not  an 
insurmountable  burden and i n  f a c t  i s  encountered and 
overcome when most new l e g i s l a t i o n  i s  in t roduced .  While 
i t  would be p o s s i b l e  t o  amend t h e  Land Act t o  provide  a  
s t a t emen t  of o b j e c t i v e  and binding c r i t e r i a ,  t h i s  may not  
adequa t e ly  meet t h e  needs of t h e  i n d u s t r y  o r  c o a s t a l  
communities, g iven  t h e  i n t e r - d i s c i p l i n a r y ,  
i n t e r - m i n i s t e r i a l  n a t u r e  of t h e  s u b j e c t .  A s e p a r a t e  
Aquaculture Act would not p reven t  government from p lay inq  
an a c t i v e  r o l e  i n  promoting a q u a c u l t u r e  i n  t h e  c o n t e x t  of 
r e g i o n a l  and economic development. I t  would simply mean 
t h a t  t h e  decision-makers charged w i t h  performing 
r e g u l a t o r y  f u n c t i o n s  should be r equ i r ed  t o  g ive  due 
c o n s i d e r a t i o n  t o  a l l  a f f e c t e d  p a r t i e s  i n  t h e  
a d m i n i s t r a t i o n  of t h e  Act. C o n f l i c t  is  l i k e l y  t o  be 
s u b s t a n t i a l l y  reduced i f  t h e  a q u a c u l t u r e  i n d u s t r y  can be 
c l e a r l y  seen t o  be t h e  s u b j e c t  of i m p a r t i a l  r e g u l a t i o n .  

An a l t e r n a t i v e  r o u t e ,  a l though  somewhat fragmented,  i s  f o r  
amendments t o  be made t o  e x i s t i n g  l e g i s l a t i o n  such a s  t h e  
Land Act, t h e  F i s h e r i e s  Act, and t h e  Waste Management Act, 
o r  r e g u l a t i o n s  t h e r s t o ,  t o  dea l  s p e c i f i c a l l y  w i t h  
a q u a c u l t u r e  i s s u e s .  Any such r e g u l a t o r y  amendments should  
bs c o n s o l i d a t e d  under a  s i n g l e  Order i n  Counc i l ,  f o r  
c l a r i t y  and e a s e  of r e f e r e n c e .  

I t  i s  a  ma t t e r  of l e g i s l a t i v e  p o l i c y ,  on which t h i s  o f f i c e  
e x p r e s s e s  no op in ion ,  a s  t o  whether an Aquaculture Act 
should  i n c o r p o r a t e  land a l l o c a t i o n  ( l e a s i n g  o r  l i c e n c i n g )  
p r o v i s i o n s .  The approva l  of a  management p lan t o  c a r r y  on 
t h e  p r a c t i c e  of a q u a c u l t u r e ,  and t h e  g r a n t i n q  of t e n u r e  t o  
occupy a  p a r c e l  of a q u a t i c  l and  e x c l u s i v e l y ,  a r e  s e p a r a t e  
and d i s t i n c t  p roces se s .  However, whatever mechanism i s  
employed, t h e  l e g a l  requirements  should  have a  publ i shed  
s t a t u t o r y  founda t ion ,  whether through an Aquaculture Act, 
amendments t o  t h e  Land Act, o r  o t h e r  l e g i s l a t i o n .  



A q u a c u l t u r e  A c t ,  o r  a l t e r n a t i v e l y  amendments 
e x i s t i n g  s t a t u t e s  and  r e g u l a t i o n s ,  s h o u l d  

emphas i ze  t h e  f o l l o w i n g  e l e m e n t s  i n  i t s  d e s i g n ,  
i n  o r d e r  t o  maximize c e r t a i n t y  and  a d m i n i s t r a t i v e  
f a i r n e s s :  

i )  f a c i l i t y  s i t i n g  c o n s i s t e n t  w i t h  l ong - t e rm 
deve lopment  p l a n s  p roduced  t h r o u g h  
a p p l i c a t i o n  of p r i n c i p l e s  of i n t e g r a t e d  
r e s o u r c e  management w i t h  meaningf  u l  
p a r t i c i p a t i o n  f o r  a l l  a f f e c t e d  p a r t i e s ;  

i i )  s i t i n g  and  o p e r a t i o n a l  r e q u i r e m e n t s  
c o n s i s t e n t  w i t h  h i g h  s t a n d a r d s  of  
e n v i r o n m e n t a l  i n t e g r i t y  w i t h  p r o v i s i o n  f o r  
e f f e c t i v e  e n v i r o n m e n t a l  m o n i t o r i n g  and 
r e p o r t i n g .  A q u a c u l t u r e  f a c i l i t i e s  s h o u l d  
n o t  o n l y  have a  d u t y  t o  p a r t i c i p a t e  i n  
m a i n t a i n i n g  e n v i r o n m e n t a l  i n t e g r i t y ,  b u t  
s h o u l d  a l s o  be a b l e  t o  r e l y  on p r o v i s i o n s  
aimed a t  p r o t e c t i n g  t h e  q u a l i t y  of t h e i r  own 
w a t e r  s u p p l y ,  whether  f r e s h  o r  m a r i n e ;  

e f f i c i e n t  a p p e a l  mechanisms w h i c h  would 
p r o v i d e  a c c e s s  by a l l  s i g n i f i c a n t l y  a f f e c t e d  
p a r t i e s  t o  a n  i n d e p e n d e n t ,  e x p e r t  t r i b u n a l ,  
p r i o r  t o  a f i n a l  g r a n t  of t e n u r e ;  

i v )  e x p l i c i t  r e c o g n i t i o n  of t h e  a u t h o r i t y  o f  
l o c a l  o r  r e g i o n a l  gove rnmen t s  t o  e s t a b l i s h  
a r e a s  i n  u h i c h  s p e c i f i c  a q u a c u l t u r a l  
a c t i v i t i e s  may be l i m i t e d :  

t h e  p r o p e r t y  r i g h t s  of  a q u a c u l t u r i s t s  t o  t h e  
c u l t u r e d  s p e c i e s  b e i n g  r a i s e d  w i t h i n  t h e i r  
f a c i l i t i e s ,  t o  p r o v i d e  l e g a l  a s s u r a n c e  of 
o w n e r s h i p ,  i n c l u d i n g  t h e  o w n e r s h i p  of  
e s c a p e d  f i s h  w i t h i n  a  p r e s c r i b e d  r a d i u s  of  
t h e  f a c i l i t y ;  

v i )  p r o v i s i o n  f o r  t h e  o f f i c e  of  a n  A q u a c u l t u r e  
i n s p e c t o r ,  w i t h  b road  powers  of  
i n v e s t i g a t i o n ,  t o  e n f o r c e  t h e  l e g i s l a t i v e  
r e q u i  r emen t s  ; 



(b)Ministry policies (the manner in which a 
Ministry interprets and implements its mandate as 
determined by statute or ministerial directive) 
should be published in plain language and made 
readily available. 

(c) The inter-ministerial (and inter-group) referral 
system, by which information on a proposed 
aquaculture installation is solicited from 
interested and affected parties, should provide 
for exchange of referral comments and information 
among the referees, and written reasons should be 
provided by the appropriate ministry (e.g., Crown 
Lands and/or Agriculture and Fisheries) to 
explain and justify decisions made or action 
taken. 

In addition, there should be, in situations 
where referral comments indicate significant 
conflict, a further period for rebuttal comments 
to be circulated among the referral entities, 

( d l  A neutral Impact Assessment mechanism should be 
integrated into the overall aquaculture facility 
licencing and permitting structure. It should 
be open to public involvement, with written 
reasons provided for decisions made. However, it 
should not require such expense or delay that 
meritorious projects would suffer unduly, which 
in itself would constitute administrative 
unfairness. 

(el Visual impact and site-specific facility design 
criteria should be developed to maximize 
'blending' of aquaculture facilities with their 
surroundings, particularly in areas where such 
development has not been previously introduced. 

Internal and external appeal processes relating 
to facility siting, granting of tenure (lease or 
licence), and facility operations (e.g., impact 
beyond waste management limits) should be put 
into place, and be available to all significantly 
affected parties. The external appeal body 
should be independent and expert, with at least 
one member knowledgeable in principles of 



a d m i n i s t r a t i v e  law. I f  t h e  Land Act i s  t o  
con t inue  t o  be employed a s  t h e  governing s t a t u t e  
f o r  a q u a t i c  land a l l o c a i o n ,  t h e  appea l  p r o v i s i o n  
( s .  5 9 )  should  be rep laced  w i t h  i n t e r n a l  and 
e x t e r n a l  appea l  systems which r e f l e c t  t h e  b a s i c  
t e n e t s  of a d m i n i s t r a t i v e  f a i r n e s s  a s  s e t  o u t  
h e r e i n .  O p p o r t u n i t i e s  f o r  consensua l  d i s p u t e  
r e s o l u t i o n  should  be a v a i l a b l e  a s  a l t e r n a t i v e s  t o  
t h e s e  appea l  p r o c e s s e s  : s e e  Recommendat ion  3 .  

( g )  Adver t isements  g i v i n g  n o t i c e  of a p p l i c a t i o n  f o r  
d i s p o s i t i o n  of Crown land  should  c l e a r l y  
i n d i c a t e ,  i n  non- technica l  t e rms ,  w i t h  words and 
diagrams,  t h e  l o c a t i o n  and size of t h e  proposed 
f a c i l i t y .  S igns  pos ted  on land  should  f a c e  t h e  
water  and any nearby t r a v e l l e d  roads:  l o c a t i o n  on 
t h e  proposed development a r e a  should  be 
des igna t ed :  f o r  maximum v i s i b i l i t y  t hey  should be 
readab le  from a  reasonable  d i s t a n c e ,  e . g .  3 0  
met res .  Because a  p a r c e l  of " a q u a t i c  land"  i s  of 
n e c e s s i t y  t r a v e l l e d  by marine t r a n s p o r t a t i o n ,  
n o t i c e  t o  t h e  marine community o r  n a u t i c a l  
commuters should  be provided by means of a  
c l e a r l y  v i s i b l e  s i g n  a t t a c h e d  t o  a co loured  buoy 
anchored a t  o r  near t h e  c e n t r e  of t h e  proposed 
t e n u r e .  

RECOMMENDATION 2 : 

A framework f o r  i n t e g r a t e d  management of r e sou rces  and 
a c t i v i t i e s  i n  t h e  c o a s t a l  zone should  be c r e a t e d ,  w i t h  , 

a p p r o p r i a t e  e n a b l i n g  l e g i s l a t i o n ,  a s  a  mechanism t o  
enhance a d m i n i s t r a t i v e  f a i r n e s s  i n  a l l  a s p e c t s  of c o a s t a l  
p lann ing ,  r e sou rce  a l l o c a t i o n ,  and management by 
P r o v i n c i a l  M i n i s t r i e s .  

Note : A new " c o a s t a l  zone management" Min i s t ry  
need no t  be c r e a t e d .  What i s  sugges ted  i s  
an i n t e g r a t i o n ,  through s p e c i f i c a l l y  s t a t e d  
p r i o r i t i e s ,  of e x i s t i n g  manaqement 
c a p a b i l i t i e s .  I t  i s  i n e v i t a b l e ,  however, 
t h a t  an o f f i c e  - perhaps  i n  t h e  n a t u r e  of a  
S e c r e t a r i a t  - would be r equ i r ed  t o  p rov ide  
c o o r d i n a t i o n ,  review, and r e p o r t i n g  
f u n c t i o n s .  

( a )  Coas t a l  management should  emphasize and 
f a c i l i t a t e  community p l ann ing  and c o n t r o l .  
Community p l a n s ,  produced i n  conformity  w i t h  



prov inc ia l  goals  and o b j e c t i v e s ,  appear t o  be a  
usefu l  vehic le  f o r  maximizing admin i s t r a t ive  
f a i r n e s s  and minimizing c o n f l i c t  i f  a  l i t i g a t i o n  
model i s  t o  be avoided. 

( b )  Publ ic  p a r t i c i p a t i o n  should be given e x p l i c i t  
p r i o r i t y  and accommodation a t  a l l  s t a g e s  of 
c o a s t a l  planning processes .  T h i s  i s  a  c o r o l l a r y  
of ( a )  above. 

( c )  An inventory of c o a s t a l  resources ,  produced i n  
cooperat ion w i t h  l o c a l  m u n i c i p a l i t i e s  o r  reg ional  
d i s t r i c t s ,  should be c rea ted  a s  t h e  foundation 
f o r  c o a s t a l  planning. Recommendation 1 ( D )  of 
the  Coastal  Zone Resource Sub-committee 
(Appendix 11) would appear t o  be a  good model f o r  
resource inventory and r e l a t e d  
information-gathering func t ions .  

( d l  A comprehensive s e t  of p r i o r i t i e s  ( a s  was 
a r t i c u l a t e d  i n  t h e  proposal f o r  a  Fraser  River 
Estuary Management Plan)  should be produced, 
publ ished,  and ref ined  through broad pub l i c  
p a r t i c i p a t i o n .  From these  can be produced 
s p e c i f i c  goa l s  and o b j e c t i v e s ,  w h i c h  can then be 
t r a n s l a t e d  i n t o  s p e c i f i c  managment plans t o  
provide a  framework w i t h i n  which l o c a l  government 
can e s t a b l i s h  i t s  own p r i o r i t i e s .  Publ ica t  ion of 
p r i o r i t i e s  - providing c i t i z e n s  w i t h  a  long-range 
view of what i s  contemplated or  proposed - i s  
e s s e n t i a l  t o  maximizing admin i s t r a t ive  f a i r n e s s  
w i t h i n  the  context  of resource a l l o c a t i o n  and 
management. 

( e l  The concept of "highest  and bes t  use', a s  
employed by t h e  Minis try of Crown Lands t o  
determine appropr ia t e  use of s p e c i f i c  p a r c e l s  of 
land,  ( o r  aqua t i c  l and)  should be abandoned and 
replaced w i t h  sound i n t e g r a t e d  resource 
management c r i t e r i a .  "Highest and bes t  use" 
most o f t e n  i s  equated w i t h  maximum economic 
y i e l d ,  and may the re fo re  c o n f l i c t  w i t h  values 
advanced by o ther  Y i n i s t  r i e s ,  c o n s e r v a t i o n i s t s ,  
envi ronmenta l i s t s ,  tourism and r e c r e a t i o n a l  
i n t e r e s t s ,  or Native Indian bands. 



RECOMMENDATION 3: 

Consensual dispute resolution (CDR) techniques, as 
outlined in this Report (pp. 89 - 96) should be 
recognized, promoted, and applied as official policy by 
all relevant Ministries, and should, as appropriate, be 
recognized and implemented through amendments to existing 
legislation. CDR t e chn iques  should  be a v a i l a b l e  a s  an 
o p t i o n  f o r  t h e  r e s o l u t i o n  of a q u a c u l t u r e - r e l a t e d  d i s p u t e s  
w h i c h  may occur a t  any s t a g e  of t h e  p r i o r i t y  development 
o r  p r o j e c t  development p roces s .  



T h e r e  r e m a i n  a  number  o f  p o t e n t i a l l y  c o n t e n t i o u s  m a t t e r s  g? 
'3. 

n o t e d  b e l o w  w h i c h  a r e  b e y o n d  t h e  j u r i s d i c t i o n  o f  t h e  r ; 

O f f i c e  o f  t h e  Ombudsman, a n d  u p o n  w h i c h  no  o p i n i o n  is  
e x p r e s s e d .  However ,  t h e s e  c o n c e r n s  may be a m e n a b l e  t o  a  
p r o c e s s  o f  c o n s e n s u a l  d i s p u t e  r e s o l u t i o n :  

- r i g h t s  a n d  d e s i r e s  o f  N a t i v e  g r o u p s  t o  c o n t r o l ,  be 
i n v o l v e d  i n ,  o r  l i m i t  a q u a c u l t u r e  d e v e l o p m e n t ;  

- impact o n  t h e  c o m m e r c i a l  f i s h i n g  a n d  f i s h  p r o c e s s i n g  
i n d u s t r i e s  ( b o t h  e c o n o m i c a l l y  t h r o u g h  c o m p e t i t i o n  a n d  
by  p o t e n t i a l  e f f e c t s  o n  w i l d  s a l m o n  s t o c k s )  o f  s a l m o n  
n e t - p e n  o p e r a t i o n s ;  

- u s e  o f  a n t i b i o t i c s  i n  f i s h  h u s b a n d r y  a n d  t h e  
p o s s i b i l i t y  o f  i n t r o d u c t i o n  o f  r e s i d u e s  i n t o  t h e  human 
f o o d  c h a i n ;  

- u s e  o f  a n t i - f o u l a n t  c h e m i c a l s  o n  f i s h  f a r m  n e t s  a n d  
t h e i r  i m p a c t  o n  t h e  s u r r o u n d i n g  e n v i r o n m e n t  a n d  
a q u a t i c  s p e c i e s ,  a n d  p o t e n t i a l  q u e s t i o n s  c o n c e r n i n g  
c h e m i c a l  r e s i d u e s  e n t e r i n g  t h e  human f o o d  c h a i n ;  

- i m p a c t  o f  n e t - p e n  f a c i l i t i e s  i n  g e n e r ? l  u p o n  t h e  
e n v i r o n m e n t ,  a n d  t h e  d e g r e e  t o  w h i c h  t h e  s e a b e d ,  
a q u a t i c  o r g a n i s m s ,  a n d  a d j o i n i n g  w a t e r f r o n t  a r e a s  a r e  
a f  f  e c t e d ;  

- l a b e l l i n g  o f  f a r m e d  f i s h  a s  t o  t h e i r  o r i g i n ,  a t  p o i n t  
o f  s a l e .  

The  a b o v e  i s s u e s  o f t e n  i n v o l v e  d i a m e t r i c a l l y  o p p o s e d  
claims u h i c h  p u r p o r t  t o  b e  b a s e d  o n  v a l i d  s c i e n t i f i c  
d a t a .  W i t h  e x p e r t  p i t t e d  a g a i n s t  e x p e r t ,  a n d  no  
i n d e p e n d e n t ,  a u t h o r i t a t i v e  a g e n c i e s  i n v o l v e d  t o  m e d i a t e  
t h e  d i s p u t e ,  i t  i s  no  s u r p r i s e  t h a t  a n  i m p a s s e  o n  a n y  o f  
t h e s e  m a t t e r s  may b e  q u i c k l y  r e a c h e d .  

T h e r e  a r e  a l s o  s o c i a l  a n d  e c o n o m i c  p o l i c y  m a t t e r s  b e y o n d  
t h e  j u r i s d i c t i o n  o f  t h i s  o f f i c e  w h i c h  f o r m  t h e  c o n t e x t  f o r  
t h e  a d v a n c e m e n t  o f  c o m p e t i n g  c laims.  C o l l e c t i v e l y ,  t h e s e  
q u e s t i o n s  make a c o m p e l l i n g  case f o r  t h e  c r e a t i o n  o f  
c o n s e n s u a l  d i s p u t e  r e s o l u t i o n  m e c h a n i s m s  w h i c h  w i l l  a l l o w  
t h e  f a c t s  t o  be d e t e r m i n e d  n e u t r a l l y  a n d  c r e a t i v e  o p t i o n s  
f o r  t h e  m u t u a l  e n h a n c e m e n t  o f  i n t e r e s t s  t o  b e  e x p l o r e d .  
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FIGURE 4. PERMIT AND LICENCE STRUCTURE FOR MARINE FINFISH CULTURE. 

1 STEP t 

I STEP 2 

INITIAL CONTACTS 
All 01 the agencms l~sted In step 3 
should be contacted at the outset 

I 
P I BUSINESS PLAN I COMPANY REGISTRATION 

Reg~strar 01 Compan~es. M~n~stry of Fmance 
and Corporate Relat~ons. Appl~cal~on Per~od 
lmmed~ate 

M~nstry ol Econom~c Development otters lree 
counsell~ng (needed tor appllcat~ons. etc ) 

LICENCE OF OCCUPATIO 

Lands Branch. Mmslry 
01 Forests and Lands. 
A ~ ~ l l c a l l o n  Perlod 

F~eld Serv~ces Branch. 
Dept 01 F~sher~es and 
Oceans. Appl~cat~on 
Per~od Issued after all 
other documental~on IS 

In place 

WATER LICENCE 

Munic~pality; 
Application Per~od. 
1 month to 1 year 

T 

- 

COMPLIANCE 

Coast Guard. 
Transport Canada. 
Appl~cal~on Per~od 

1 

Water Management Branch. 
M ~ n s t r y  01 Envwonmenl 
and Parks. Appl~cat~on 
Per~od  6 months to 2 years 

3 months lo 1 year + 
MARINE FISH FARM 
PRODUCTION PLAN 
M~nlst ry  of Agr~culture 
8 F~sherles; 
App l~ca t~on  Period: 
2 to 6 months 

OR LICENCE 
Canada Ports Corp or Harbour 
Comm~ss~on or Harbours & Ports 
Dtrectorate. Appl~cat~on Per~od  
1 to 3 months 

STEP 3 

STEP 4 

SEWAGE DISPOSAL 
PERMIT 
M ~ n ~ s t r y  of Health 
or Comrnun~ty Health 
Serv~ces, App l~ca t~on  
Penod. up  to 1 month 

WASTE MANAGEMENT PERMIT 
Waste Management Branch. 
Mmstry 01 Env~ronment and 
Parks. Appl~cat~on Per~od  
up to 1 year 

TRANSPLANT COMMITTEE 
APPRCVAL 
Transplant Comm~ttee. 
Dept. of F ishems and 
Oceans and Mlnlstry of 
Env~ronment and Parks; 

BUSINESS LICENCE 

M u n ~ c ~ p a l ~ t y .  
App l~ca t~on  Per~od  
lmmed~ate 

IMPORT PERMIT 
F~shenes Research Branch. 
Dept of F~sher~es and Oceans. 
Appl~cat~on Per~od 2 weeks 

Application Period: 
up to 1 month I 

F = Federal 
P = Provincial 
M = Municipal 

1)  Permits or llcences llsled are not requtred In all ~nslances 
Contacl the agencles ~nd~cated lo determ~ne the ~nd~v~dual  requtremenls lor spec111c farms 

2) Marme F~sh Farm Product~on Plan was prev~ously called Salmon Farm Management Plan 

S ~ ~ r ~ e :  Marine Resources Section. Commercial Fisheries Branch, B.C. Ministry of Agriculture and Fisheries, Victoria. 
Reproduced with permission. 
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a n d  s u b - a q u a t i c  l a n d s  i n  B r i t i s h  Columbia 
(Prom T y n a n ,  B .  



DISTRIBUTION OF LEGISLATIVE JURISDICTION OVER FORESHORL 

AND SUB-AQUATIC W D S  IN BRITISH COLUMBIA 

High Water Line - - - - - -  - - - -  - - -  
Jurisdiction: 

Province, as deleg= tea 
to Municipalities for 
Zoning Bylaws. I 
Exceptions: 

federal Institutions I 
such as Airports, 
Hilitary, and Harbour 1 t 

Low Water Line 

Jurisdiction: 

Province 

Exceptions: I Jurisdiction: 

Foreshore abutting Federally 1 a )  Georgia Strait: 
controlled Harbour: express 
C r w n  grants (not leases) 1 

I 
Province 

i b) Other tidal sub-aquatic: 

I Federal 



4 .  Swedish a p p l i c a t i o n  and r e f e r r a l  p roces s  (From Ackefors,  
H . ,  "Development of Aquaculture i n  Sweden" 



I Application 1 

I Environmental Protection Act I 
Local Author~ty  

Authority 

ments for: 
.- - 

Nature Conservancy 
arid Environmental 
Protection 

I Surveying I 

b 

f k g ~ o n a l  Fishery Office ------------- 
Fisheries Act 

Agency lor 
occ i~pat~onal  
f ~ s h ~ n y  
Agency for 
recreational 
I~s l img 

Referral i::::'i 
Swedlsli Nat~orial Board of F~sherres I 

Figure 12. Routes by which an application for aquaculture is dealt with fa) by the County 
Administnation in accordance with the Environmental Protection Act, and (6) by the Swe- 
dish National Bwrd of Fisheries in accordance with the Fisheries Act. 

.L 

State Veler~riary 
lristitute 

( Referral 

V 

C DECISION I 



5 .  Excerpts from Washington State 'Aquaculture Siting Studyn 



i 

- / 

5 Acres 100 ft. Grid 

I I I I I I I I I 

I 

( 2  Adjacent Projects) 
7.5 and 3 Acres 100' Grid 
Distance Offshore: 300 ft. 
Observer Position: 105 ft. Above Sealevel 

Typical Aquaculture Facility 
kigure  / Computer S i m u l a t i o n  - View 4 



AQUACULTURE VISUAL IMPACT ANALYSIS 

Visual lmpact Classifications: 

Class1 (Wilderness Areas) - Severe Visual Impact 

Class II - High Visual Impact 

Class X -  Low Visual Impact 



6 .  Washington S t a t e  Shorel ine Management Act of 1 9 7 1  
( e x c e r p t s ) ;  Coastal  Zone Management Act of 1 9 7 2  
(U.S./Federal e x c e r p t s )  



Sect ions 
90.58.010 
90.58.020 

90.58.030 
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00.58.080 

90.58.090 

Chapter 90.58 RCW 
SHORELINE MANAGEMENT ACT OF 1971 

Short titlc. 
Legislative findings---State policy cnunciatcd-Use 

preference. 
Definitions and conccpts. 
Program applic;lblc to shorclincs of tlic state. 
Program as coopcrativc bctwecn 1ocnl government and 

state.----- Rcsponsibilitics diffcrcntiatcd. 
Timetable for adoption of initial guidclincs---Public 

hearings. notice of. 
Local governments to submit letters of intent-De- 

partmcnt to act u p n  failure of local government. 
Timctablc for local govcrnmcnts to cornplctc shorclinc 

invcntorics and master programs. 
Approval of mastcr program or scgmcnts thereof. 

when--- L>cpart~nentnl alternatives whcn shorelines of 
statc-widc significancc--- - --I-ntcr adoption of master 
program supersedes dcpartmcntnl program. 

Programs as constituting use rcgulntions ----Duties 
when preparing programs and amendments 
theret-Program contents. 

Development of program within two or more adjacent 
local government jurisdictions -Development of 
program in segments. when. 

Adoption of rulcc. progra~ns. etc.. subject to RCW 34- 
.04.025-- ---Public hearings, notice of----Public in- 
spcction after 3pproval or adoption. 

Involvement of all persons and cntitics having intcrest. 
means. 

I>cvclopmcnt permits - -  Grounds for granting- 
Adn~inislration by loc:~l povcrnnlcnt. conditions- - 

A p p l i c ~ t i o ~ ~  Notice\ Rcwi\\ion Whcn 
pcrmits not rcquirctl Approv;ll whcn pcrmit for 
v;rriancc or condition;~l IIW. 

Substantial dcvelopmcnt pcrmir --S~ructurcs at tem- 
porary ferr) tcrminals- --flood Canal bridge- 
Rcmoval of structures. 

Sclcctivc coninicrcial t inibcr cutting. w hcn. 
Prohibition :lgainct surfacc drilling for oil or gas, where. 
Shorclincs l!earings board - Est;tblishcd-- -Mcm- 

hcrs Chairm;ln--- Quorum for dccision ---Ex- 
pcnscs of members. 

Rules and regulations. 
Appcals from granting, dcnying. or rescinding permits. 

proccdurc - Hoard to act. whcn --  I.ocal govcrn- 
mcnt appc;~ls to board - (;rounds for dcchring rule. 
rcgulntion. or guideline invalid - -- Appeals to court. 
procedure. 

Rcvicw and adjustments to mastcr programs. 
R ~ ~ l c s  and rcgul:ltions. 
Court nctionr to insurc ;\gainst conllicting uscs and to 

cnforcc (.'ivil pcn;~lty Rcvicw. 
(;cncr;~l pcn;~lty. 
Violators linblc for daniagcs rcsulting from viola- 

tion - Attorney's fccs and costs. 
Additionnl authority granted dcpartmcnt and local 

govcrnmcnts. 
Depa rtn~cnt to cooperate with Iwal  governmcnts- 
Grants for devclupmcnt of mastcr programs. 

State to represent its intcrcst before federal agencies. 
interstate agencies and courts. 

Nonapplication to ccrtnin structures. docks. dcvclop- 
ments. ctc.. placed in navigable watcrs- -Nonappli- 
cation to certain rights of action. authority. 

Application to all statc agencies, counties. public and 
municipal corporations. 

Restrictions as nffccting fair markct value of property. 
Department as regulating state a g c n c y 4 p t c i a l  
authority. 

Designation of shorelines of statc-wide significance by 
Icgislature-Recommendation by director, 
proccdure. 

t i c i ~ h t  limitation rcspkting permits. 
Study of shorclincs of cities and towns submitted to Icg- 

islature-Scope. 
Use policies for land adjacent to shorelincs. develop 

ment of. 
Nonapplicntion to treaty rights. 
Existing rcquiremcnts for permits. certificates. etc., not 
obviated. 

Excmption from this chapter for emergency recovery 
operations from Mt. St. Helens eruption author- 
ized-Compliance with objectives rquired- 
Sediment retention structure exempt from RCW 
90.58.030(3)(e)-Expiration of section. 

Oil or natural gas exploration in marine waters- 
Definitions-Application for permit-Require- 
ments-Review-Enforcement. 

Oi l  or natural gas exploration-Violations of RCW 
90.58.55LPenalty-Appeal .  

Liberal construction-197 1 ex.s. c 286. 
Severability- 197 I ex.s. c 286. 
Sevcrability-1983 c 138. 
Effective date- 197 1 cx.s. c 286. 
Referendum to the peoplc-1971 ex.s. c 286-De- 

termining i f  3 C l  continues in force and effect. 

Marinc oil pollution Hasclinc study program: RCW 43.2 1 A.405 
through 43.21 A.420. 

RCW 90.58.010 Short title. This chapter shall be 
known and may be cited as the "Shoreline Management 
Act of 1971". [I971 ex.s. c 286 5 1.1 

RCW 90.58.020 Legislative findings-tate policy 
enuncia ted-Use preference. The legislature finds that 
the shorelines of the state are among the most valuable 
and fragile of its natural resources and that there is 
great concern throughout the state relating to their uti-  
lization, protection, restoration, and preservation. In ad- 
dition it finds that ever increasing pressures of additional 
uses are being placed on the shorelines necessitating in- 
creased coordination in the management and develop- 
nient of thc shorelines of the state. The legislature 
further finds that much of the shorelines of the state and 
the uplands adjacent thereto arc in private ownership; 
that unrestricted construction on the privately owned or 
publicly owned shorelines of the state is not in the best 
public interest; and therefore, coordinated planning is 
necessary in order to protect the public interest associ- 
ated with the shorelines of the state while, at the same 
time, recognizing and protecting private property rights 
consistent with the public interest. There is, therefor, a 
clear and urgent demand for a planned, rational, and 
concerted effort, jointly performed by federal, state, and 
local governments, to prevent the inherent harm in an 

( 1986 Laws) 



90.58.020 Shoreline Management act of 1971 

uncoordinated and piecemeal development of  the state's 
shorelines. 

I t  i s  the policy of  the state to provide for the manage- 
ment of  the shorelines of the statc by planning for and 
fostering all reasonable and appropriate uws. This policy 
is designed to insure the development of  these shorelines 
in a manner which. while allowing for liriiited reduction 
of rights of the public in the navigable waters, will pro- 
mote and enhance the public interest. This policy con- 
templates protecting against adverse effects to the public 
hcnlth. the land and its vegetation and wildlife, : ~nd  the 
waters of  the statc and their a q ~ ~ a t i c  life. while protcct- 
ing gcnerally public rights of navigation and corollsry 
rights incidental tliereto. 

The legislature declares that the intercst of  all of the 
people shall be paramount in the ninnagement of  shore- 
lines o f  state- wide significance. The dcpartriicnt, i n  
adopting guidelines for shorelines of state widc signifi- 
cance, and local government, in dewlopi ng niasler p- 
grams for shorelines o f  state wide sigriificance. sh:ill 
give preference to uses in the following order of prcfcr- 
ence which: 

( I )  Recogni7e and protect the statc- wide intercst over 
local interest: 

(2)  Preserve the natural ch;iracter of  the shorclinc: 
( 3 )  Result in long tcrni over short term benefit; , 

(4) Protect the resources and ecology of the shorclinc; 
( 5 )  Increase public access to publicly owned ;ire;rs o f  

the shorelines; 
(6) Increase rccreational opportunities for thc public 

in the shoreline; 
(7)  Provide for any other clcnicnt as defined in RC'W 

90.58. I00  d c c ~ ~ i c d  appropriate or necessary. 
111 the irnplenicntation of this policy the public's op- 

portunity to enjoy the physical and aesthetic q~~n l i t i cs  of  
natural shorelines o f  the state shall be preserved to the 
greatest extent feasible consistent with the ovcrall best 
interest of the state and the people generally. To  this end 
uscs sh:~ll be preferred which are consistent with control 
of  pollution and prevention of damage to the natural en- 
vironment, or are unique to or dependent upon use of the 
state's shoreline. Alterations of the natural condition of 
the shorelines o f  the state. in those liniited instances 
when authori7cd. shall be given priority for single Fnniily 
residences. ports. shoreline rccrcation;~l uses including 
but not liriiited to parks, marin;is, piers, and other i in- 
provcnicnts facilitating public access to shorclines of the 
state. industrial and conir~ierci;~l dcvelopnicnts which :ire 
particularly dependent on their location on or use of the 
shorelines o f  the state and other dcveloprnent that wil l  
provide an opportunity for sobst;intial nunibers of the 
pcoplc to enjoy the shorelines of t he state. Altcr;it ions of 
the natural condition of the shorelines and wethnds of 
the state shall be recognipcd by the department. Shore- 
lines and wetlands o f  the statc shall be appropri;itely 
classified and these classifications shall be revised when 
circumstances warrant regardless o f  whether the change 
in circumstances occurs through man--made causes or 
natural causes. Any areas resulting from alterations o f  
the natural condition o f  the shorelines and wetlands o f  
the state no longer meeting the definition o f  "shorelines 

of the state" shall not be subject to the provisions o f  
chapter 90.58 RCW. 

Permitted uscs in the shorelines o f  the state shall be 
designed and conducted in a manner to minimize, inso- 
far as practical. any resultant damage to the ecology and 
environment o f  the shoreline area and any interference 
with the public's use of the water. (1982 1st cx.s. c 13 § 
I; 197 I ex.s. c 286 § 2.1 

RCW 90.58.030 Definitions and concepts. As used 
in this chapter, unless the context otherwise requires, the 
following definitions and concepts apply: 

( I ) Administration: 
(a) "Department" means the department of  ecology; 
(b )  "Director" nicans the director o f  the department 

of  ecology; 
(c) "Local government" means any county, incorpo- 

rated city. or town which contains within its boundaries 
any lands or waters subject to this chapter: 

(d )  "Person" nieans an individual. partnership, corpo- 
ration, association, organization. cooperative, public or 
municipal corpor;ttion, or agency of the state or local 
governmental unit however designated; 

(c)  " Hearing board" means the shoreline hearings 
bo:ird established by this chapter. 

( 2 )  Geographical: 
(a) "Extreme low tide" means the lowest line on the 

land reached by a receding tide; 
(b) "Ordinary high water mark" on all lakes, streams. 

and tidal water is that mark that will be found by ex- 
amining the bed and banks and ascertaining whcrc the 
presence and action o f  waters are so coninion and usual. 
and so long continued in all ordinary years, as to mark 
upon the soil a character distinct from that o f  the abut- 
ting upland, in respect to vegetation as that condition 
exists on June 1, 1971, as i t  may naturally change 
thereafter. or as i t  may change thereafter in  accordance 
with permits issued by a local government or the de- 
partment: Provided, That in any area where the ordinary 
high water mark cannot be found, the ordinary high wa- 
ter mark adjoining salt water shall be the line o f  mean 
higher high tide and the ordinary high water mark ad- 
joining fresh water shall be the line of mean high water; 

(c) "Shorelines o f  the state" are the total o f  al l  
"shorelines" and "shorelines o f  state-wide significance" 
within the state; 

(d) "Shorelines" means all o f  the water areas o f  the 
state. including reservoirs, and their associated wetlands. 
together wi th  the lands underlying them; except ( i )  
shorelines o f  statewide significance; ( i i )  shorelines on 
segments o f  streams upstream o f  a point where the mean 
annual flow is twenty cubic feet per second or less and 
the wetlands associated with such upstream segments; 
and ( i i i )  shorelines on lakes less than twenty acres in size 
and wetlands associated with such small lakes; 

(e) "Shorelines o f  state-wide significancen means the 
following shorelines o f  the state: 
(i) The area between the ordinary high water mark 

and the western boundary o f  the state from Cape D isap  
pointment on the south to Cape Flattery on 
including harbors, bays. estuaries, and inlets; 

the north, 

( 1  986 Laws) 



COASTAL ZONE MANAGEMENT ACT OF 1972 

(PL 92-583, 16 U.S.C. 1451 et scq., October 27, 1972; Amended by PL 93-612, 
January 2, 1975; PL 94-370, July 26, 1976; PL 95-219, December 28,1977; PL 95-372, 
September 18, 1978; P L  96464, October 17, 1980; PL 98-620, November 1 1, 1984; PL 
99-272, April 7, 1986) 

SHORT TITLE 
SEC. 301. This title may be cited as the "Coastal Zone 

Management Act o r  1972". 

CONGRESSIONAL FINDINGS 
SEC. 302. The Congress finds that - 
(a) There is a national interest in  the effective manage- 

ment. beneficial use, protection. and development of the 
coastal zone. 

(b)  The coastal zone is rich in a variety of natural. 
commercial; recreational. ocologhl, industrial, and esthetic 
resources of immediate and potential value to the present 
and future well-being of the Nation. 

(c) The increasing and competing demands upon the 
lands and waters of our coastal zone occasioned by pop- 
ulation growth and economic development, including 
requirements for industry. commerce, residential 
development. recreation. extraction of mineral resources 
and fossil fuels. transportation and navigation. waste dis- 
posal. and harvesting of fish. shellfish. and other living 
marine resources, have resulted in the loss of living 
marine resources, wildlife. nutrient-rich areas, perma- 
nent and adverse changes to ecological systems, decreas- 
ing open space for public use. and shoreline erosion. 

(d) The coastal zone, and the fish, shellfish, other living 
marine resources, and wildlife therein, are ecologically 
fragile and consequently extremely vulnerable to destruc- 
tion by man's alterations. 

(e) Important ecological. cultural, historic, and Is- 
thetic values in the coastal zone which are essential to the 
well-being of all citizens are being irretrievably damaged 
or lost. 

I302(f) added by PL 915-4641 
(f) New and expanding demands for food. energy, 

minerals, defense needs, recreation. waste disposal, 
transportation, and industrial activities in the Great 

Lakes, territorial sea. and Outer Continental Shelf are 
placing stress on these areas and are creating the need 
for resolution of serious conflicts among important and 
competing uses and values in coastal and ocean waters. 
[Former 302(f)--(i) rdesignated as (g)-(j) by PL 
96-4641 

(g) Special natural and scxnic characteristics a n  being 
damaged by ill-planned development that threatens these 
values. 

(h) In light of competing demands and the urgent need 
to protect and to give high priority to natural systems in 
the coastal zone, present state and local institutional 
arrangements for planning and regulating land and water 
uses in such areas are inadequate. 

(i) The key to more effective protection and use of the 
land and water resources of the coastal zone is to en- 
courage the states to exercise their fu l l  authority over the 
lands and waters in  the coastal zone by assisting the 
states. in cooperation with Federal and local 
governments and other vitally affected interests. in 
developing land and water use programs for the coastal 
zone. including unified policies. criteria. standards, 
methods. and processes for dealing with land and water 
use decisions of more than local significance. 

(i) The national objective of attaining a greater degree 
of energy self-sufficiency would be advanced by 
providing Federal financial assistance to meet state and 
local needs resulting from new or expanded energy activi- 
ty in or affecting the coastal zone. 

CONGRESSIONAL DECLARATION O F  POLICY 
SEC. 303. The Congress finds and declares that it is 

the national policy- 
(1) to preserve, protect, develop, and where possible. 

to restore or enhance, the resources of the Nation's 
coastal zone for this and succeeding generations; 
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(2) to encourage and assist the states to exercise 
effectively their responsibilities in the coastal zone 
through the development and implementation of manap- 
ment programs to achieve wise use of the land and water 
resources of the coastal zone. giving full consideration to 
ecolopical. cultural, historic, and esthetic values as well 
as to needs for economic development. which programs 
should at least provide for- 

( A )  the protection of natural resources, including 
uetlands, floodplains, estuaries. beaches, dunes, barrier 
islands, coral reefs. and fish and wildlife and their 
habitat, within the coastal zone, 

(8) the management of coastal development to 
minimize the loss of life and property caused by 
improper development in flood-prone, storm surge, 
geological hazard, and erosion-prone areas and in areas 
of subsidence and saltwater intrusion, and by the 
destruction of natural protective features such as 
beaches, dunes. wetlands. and barrier islands. 

(C) priority consideration being given to coastal- 
dependent uses and orderly processes for siting major 
facilities related to national defense, energy. fisheries 
development. recreation, ports and transportation, and 
the location, to the maximum extent practicable. of new 
commercial and industrial developments in or adjacent 
to areas where such development already exists, 

(D) public access to the coasts for recreation 
purposes, 

(E)  assistance in the redevelopment of deteriorating 
urban waterfronts and ports, and sensitive preservation 
and restoration of historic. cultural. and esthetic 
coastal features. 

(F) the coordination and simplification of procedures 
in order to ensure expedited governmental decision- 
rnaking for the management of coastal resources. 

( G )  continued consultation and coordination with. 
and the giving of adequate consideration to the views 
of. affected Federal agencies, 

(14) the giving of timely and effective notification 
of. and opportunities for public and local government 
participation in, coastal rnanagement decisionmaking, 
and 

( I )  assistance to support comprehensive planning. 
conservation, and rnanagement for living marine re- 
sources, including planning for the siting of pollution 
control and aquaculture facilities within the coastal zone, 
and improved coordination between State and Federal 
coastal zone management agencies and State and 
wildlife agencies: and - 

(3) to encourage the preparation of special area 
management plans which provide for i n d  spocifity 
in protecting significant natural resouras, reasonable 
coastal-dependent economic growth, improved protection 

of life and property in hazardous areas. and improved 
predictability in governmental decisionmaking: and 

(4) to encourage the participation and cooperation 
of the public, state and local governments, and 
interstate and other regional agencies. as well as of the 
Federal agencies having programs affecting the coastal 
zone, in carrying out the purposes of this title. 

(303 revised by PL 96-4641 

DEFl NITIONS 

SEC. 304. For the purposes of this title - 
( I )  The term "coastal zone" means the coastal waters 

(including the lands therein and thereunder) and the adja- 
cent shorelands (including the waters therein and 
thereunder). strongly influenced by each other and in 
proximity to the shorelines of the several coastal states. 
and includes islands, transitional and intertidal areas. salt 
marshes. wetlands, and beaches. The zone extends, in 
Great Lakes waters. to the international boundary 
between the United States and Canada and, in  other 
areas, seaward to the outer limit or  the United States 
territorial sea. The zone extends inland from the 
shorelines only to the extent necessary to control 
shorelands. the uses of which have a direct and significant 
impact on the coastal waters. Excluded from the coastal 
zone are lands the use of which is by law subject solely to 
the discretion of or which is held in trust by the Federal 
Government, its officers or agents. 

[304(2) added by PL 96-44]  
(2) The term "coastal rrsoura of national significance" 

means any coastal wetland. beach, dune, barrier island, 
reef, estuary, or' fish and wildlife habitat, if any 
such area is determined by a coastal state to be of 
substantial biological or natural storm protective value. 
[Former 3O4(2)-( 16) redesignated as (3)-( 17) by 
PL 96-4641 

(3) The term "coastal waters" means (A) in the Great 
Lakes area. the waters within the territorial jurisdiction 
of the United States consisting of the Great Lakes. their 
connecting waters. harbors. roadsteads. and estuary-type 
areas such as bays, shallows. and marshes and (B) in 
other areas. those waters, adjacent to the shorelines. 
which contain a measurable quantity or percentage of sea 
water, including, but not limited to, sounds. bays. 
lagoons. bayous. ponds. and estuaries. 

(4):- t a m  "comt. state" means a state of the 
United States in. or bordering on. the Atlantic, Pacific, 
or Arctic Ocean. the Gulf of Mexico. Long Island Sound. 
or one or more of the Great Lakes. For the purposes of 
this title. the term also includes Puerto Rico, the Virgin 
islands, Guam, the Commonwealth of the Northern 
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CONFLICTS WITH OTHER COASTAL USERS 

Mariculture is a relatively new industry in 
Alaska and has potential to conflict with es- 
tablished uses. Many existing uses are dis- 
persed over large areas while other activities 
likely to produce pollution are localized. 
These conditions provide opportunities to site 
rnariculture facilities to avoid conflict with 
other users. Not all conflicts can be resolved, 
but most can. 

Resource agencies in Alaska sometimes lack 
detailed information on all uses occurring in 

. Alaska's vast coastal areas. Use patterns can 
be dynamic, varying dramaticauy in response 
to changes in natural conditions and govern- 
ment regulations. Resource agencies conduct 
planning and permit review processes to 
provide opportunities for existing and poten- 
tial resource users to identify their needs. 

Stringent water quality standards for growth 
of marketable seafood products will limit the 
suitability of sites to those physically located 
separate from areas with waste discharges. 
Determining acceptable separation distances 
will help guide any conflict resolution process 
and will determine areas where mariculture 
and other uses are incompatible. 

This section will discuss major conflicts with 
other users of Alaska's coastal resources. 

Land Management Issues 

Resource agencies share responsibilities for 
development of new industries that depend on 
public resources for development. Primary 
land use manager for the state is the Depart- 
ment of Natural Resources (DNR). DNR is 
responsible for developing these resources 
while at the same time providing for resource 
conservation and protection. 

DNR historically has been the state agency 
facing new industries needing access and use 
of state land, such as prospective barley farms, 
coal mines, petrochemical plants, shore based 
seafood processing facilities, geothermal 

energy developments, and cattle ranching. 
Developers need assurance of long term 
property rights to secure financing and so they 
don't lose control of sites in which they have 
made significant capital investments. DNR's 
responsibility is to ensure that commitment of 
state lands will be lawful, in the public's best 
interest and will produce viable new in-  
dustries, useful products, stable jobs, and 
hopefully a fair market value. 

Other resource agencies such as ADF&G and 
DEC review development proposals under 
their statutory authorities and also provide 
guidance to DNR for development and 
protection of resources in their areas of 
responsibility. These agencies and others 
share in the Alaska Coastal Management 
Program (ACMP) which provides for a coor- 
dinated review of all coastal development in 
Alaska. 
Aquatic farming may become a significant 
long term use of state tide and submerged 
lands. Alaska must achieve balance in its 
regulatory programs which will allow this in- 
dustry to thrive, while at the same time 
protecting existing uses of land. Problems 
that may occur if balance is not acheived in- 
clude displacement of public uses such as 
recreation and fish and wildlife harvest, con- 
flicts with other commercial uses of tide and 
submerged lands, land speculation, impacts 
on adjacent land holders, and stifling of an 
emerging industry. 

Mariculture Development Land 
Use Needs 

Successful mariculture developments share a 
number of basic requirements. Foremost 
among these is a need to secure appropriate 
sites. Desirable features of a mariculture site 
are also often desirable for other uses, such as 
anchorages. Even in rural Alaska, it is a rare 
mariculture site that does not also attract 
other users. 



Resolution of use conflict usually involves two 
approaches: 

1. Separating uses geographically. Compet- 
ing uses can often be separated to avoid con- 
flicts. 

2. Mitigating measures, such as site design, 
timing restrictions on use, or access corridor 
stipulations may allow more than one use of 
;I site and resolve conflict. 

Unfortunately, not all conflicts can be 
resolved to allow niultiple use of the same site. 
I t  is then the land managers responsibility to 
determine best use of state lands. Such con- 
flicts are more likely to occur in  areas not 
ccwered by an appropriate land use plan. Ex- 
perience has been, however, t h a t  niany con- 
tlicts can be resolved using the State's coastal 
management program project consistency 
review system. This system has been 
developed and refined by state agencies over 
niany years of permit review and conflict 
resolution. 

Displacement of Public Use 

Structures on tidelands can physically displace 
or obstruct other uses requiring surface ac- 
cess. Mariculturists sometimes apply for use 
of areas larger than the physical dimensions 
of proposed structures (see Table 3-3) to min- 
imize impacts to their operations from other 
human activities. Physical displacement can 
exist for farm site as well as for upland 
facilities. This may affect an even larger area 
if other human activities require a degree of 
solitude. 

Culture technique is one varii~lde determining 
if displacement will occur, and the magnitude 
of physical displacement. Bottom culture and 
submerged structures have least impact on 
natural resource harvest, boating and on aes- 
thetic enjoyment, but may displace fish and 
wildlife harvests of bottom dwelling species 
such as crab and clams. 

Both longlines and rafts can interfere with 
recreational and commercial harvest ac- 

tivities. While longlines require only surface 
floats, in contrast to log boom structures com- 
monly used as rafts, very extensive longline 
grids are used in other countries such as Japan 
(see Table 3-4). 

Floating culture of shellfish and seaweed are 
commonly kept separate through negotiation 
in other countries. Japanese, fishing coopera- 
tives allocate uses, prohibiting fishing boats 
and nets in areas of seaweed culture, (Olson, 
1987) and prohibiting suspended culture in 
nearshore areas where fishing rights are main- 
tained over bottom culture areas (Ito et. al., 
1975). 

Aesthetic conflicts are less tangible than 
physical displacement. Longlines may be less 
objectionable than rafts in terms of their 
visibility, however some people object to float- 
ing structures in front of recreational homes 
or cabins. and to associated activities and 
noise resulting from mariculture operations. 
Aesthetic objections from recreational home 
owners have been an issue in New Zealand 
(Dins 1984), in Washington (Freeman, 1985; 
E. Hurlburt, pers. comm., 1988), and in British 
Columbia (Butler, 1986). 

Recreation 

Expectations and desires for seclusion when 
recreating in rural Alaska is highly valued by 
residents and visitors. A mariculture facility, 
particularly with caretaker facilities located in 
a smaller cove, will essentially eliminate that 
sense of seclusion for recreation users: Those 
recreation users tend to find other secluded 
and aesthetically pleasing areas. Coastai 
resources may receive competing uses in 
many areas. Degree and intensity of recrea- 
tion pursuits are difficult to define and may be 
dynamic in nature. Rural coastal areas 
receive dispersed recreation activities by 
small groups or individuals at widespread and 
diverse sites. 

Mariculture development has the potential to 
block or inhibit public access to coastal recrea- 
tion areas. The ACMP recreation standard 
requires state agencies to give high priority to 



maintaining public access to coastal waters. 
Mariculture operations that would form a bar- 
rier between coastal waters and shorelines, or 
that would prohibit access to important costal 
areas, could be found inconsistent with ACMP 
requirements. 

Anchorages 

Potential conflicts exist between anchorages 
and mariculture development. Mariculture 
sites need room for floats, rafts and other 
waterborne structures. They also need pris- 
tine waters free from high coliform counts and 
other forms of pollutants. Some organisms 
and growing facilities are adversely affected 
by waves from boat wakes. 

Boats need room to maneuver and anchor. 
Some boats inadvertently discharge waste 
products into water. Some boat operators 
may ignore sound waste management proce- 
dures and choose to discharge contaminants 
at will. Not all boat harbors in Southeast Alas- 
ka have adequate holding tank pumping sta- 
tions available making it difficult for even 
conscientious boaters to comply. 

Raw sewage means contamination of marine 
organisms by coliforms. Waste products such 
as chlorine used by some boats to flush sewage 
tanks and bilges are highly toxic to mariculture 
organisms. Heavy metals associated with fuel 
and oil wastes are readily absorbed and held 
by many species of sea vegetables. 

Current information indicates large, heavily 
used anchorages, or small, strategically lo- 
cated anchorages and mariculture facilities 
are incompatible. Sewage, chlorine from 
sewage systems, diesel, oils or other waste 
products discharged from boats near a 
mariculture facility may result in unacceptab- 
ly high coliform counts or other forms of pol- 
lution. Infrequent boat activity, that does not 
discharge harmful products into the water is 
not a major problem. 

This situation could be improved by the com- 
pliance by all boats holding sewage and waste 
products for acceptable disposal. Develop- 

ment of dumping facilities in more commer- 
cial harbors may also help to alleviate sewage 
problems. 

Proposals for mariculture sites proposed in 
known anchorages should include alternate 
anchorages nearby. High use anchorages with 
no nearby alternative anchorages will have 
difficulty being permitted o r  leased for 
mariculture sites. Smaller, secondary 
anchorages with alternate anchorages nearby 
will probably be more successful in obtaining 
necessary authorizations. 

Mitigating measures for this conflict usually 
means locating the two facilities far enough 
apart so there is no conflict. Another poten- 
tial mitigating measure might be adoption of 
a "relay" system. Under this system shellfish 
are taken from contaminated or polluted 
areas to noncontaminated waters. Shellfish 
are held for a minimum of two weeks to 
cleanse themselves. Testing indicates when 
the acceptable product is released for sale. 
Actual time for this cleansing process may be 
considerably more than two weeks. 

Relaying has not been tried in Alaska. It may 
require substantial handling and facilities that 
would add to the cost of products. Further 
testing would be needed if this system is con- 
sidered. 

Fish and Wildlife Harvest 

Recently passed legislation requires that 
regulations must provide for the considera- 
tion of upland management policies and 
whether the proposed use of a site is com- 
patible with the traditional and existing uses 
of the area in which the site is located. Both 
longline and raft culture techniques involve 
structures that can interfere with commercial 
and noncommercial harvest of fish and 
wildlife. Longlines require only floats on the 
surface, in contrast to log boom structures 
commonly used as rafts. Extensive longline 
grids are in use in other countries. (See table 
3-4) 



Conflicts between mariculture structures and 
other uses depend partly on if the farmer 
needs to restrict boat traffic. For example, 
farmers may wish to limit boat traffic to min- 
imize potential for vandalism and pollution 
from fuel and sewage. Conversely, personal 
use crab fisheries may be very productive 
around rafts used for culturing sea organisms. 

sociated with resource development activities 
may limit space available or degrade water 
quality for mariculture facilities, making 
mariculture development more difficult and 
less Likely. 

Commercial Fishina 
Because communities that use the study area 
are currently considered subsistence corn- 
munities, subsistence harvests are important 
activities in most areas where aquatic farming 
may occur. Conflicts between mariculturists 
and subsistence users could occur as more 
facilities are developed. Development of 
direct competition for subsistence resources 
may increase as new residents enter rural 
areas. Loss of subsistence opportunities 
could occur if mariculture facilities are placed 
in important subsistence resource areas. 

Results of a subsistence study currently being 
conducted by ADFRrG, Division of Subsis- 
tence will be helpful in identifying potential 
conflicts. 

Conflicts with Other 
Commercial Uses of Tidelands 
and Submerged Lands 

The best sites for aquatic farm facilities may 
often be the best sites for other uses such as 
mineral or  timber transfer and support 
facilities, log storage, commercial fishing 
grounds, anchorages, or commercial recrea- 
tion development. Although mariculture is a 
new industry in Alaska, some conflicts have 
surfaced in Kodiak, Prince William Sound, 
and Southeast. Besides need for space, water 
quality standards for mariculture may 
preclude use of favored sites for other com- 
mercial or industrial facilities. Forcing more 
stringent mitigation measures or alternative 
siting for timber, mineral transfer, or tailings 
disposal could reduce or eliminate economic 
viability of resource extraction industries in a 
given area. 

Conversely, mineral or timber transfer sites, 
log storage sites, and floating camps as- 

In the study area, commercial fishing seldom 
occurs in secluded coves and bays that are 
more commonly suitable for mariculture. 
Nevertheless, these protected coves may be 
important to the commercial fishing fleet be- 
cause they provide safe anchorages close to 
fishing grounds or tenders. 

Potential conflicts may develop due to fishing 
hook-off points. These are locations near 
shore where commercial fishing nets are set 
for harvest of fish. Hook-off points can occur 
virtually anywhere along shorelines free of 
rocks or other obstacles that would tangle 
nets. Some hook-off points are valuable sites 
for fishing boats as fish migration patterns 
bring them to the same area year after year. 
Culture techniques utilized by mariculture 
operations that restrict use of open shorelines 
have the potential to conflict with hook-off 
points. 

Conflicts may be limited to those times of year 
fish harvest occurs. Separation of uses may be 
the only practical solution to this type of con- 
flict. 

Commercial Recreation 

Commercial recreation in the form of hunting, 
fishing, and guiding, or the establishment of 
recreation lodges have potential for conflict 
with mariculture development. Aside from 
potential physical displacement, such recrea- 
tion development could provide sources of 
point pollution. 

Type and degree of conflict can only be deter- 
mined on a case by case basis. 



Logging 

Conflicts with timber harvest operations may 
occur because floating facilities can interfere 
with log transfer and floating storage opera- 
tions. In the study area, timber harvest on 
Forest Service lands is continuing, and opera- 
tions require log transfer at tidewater, storage 
of log rafts in protected bays and inlets, and 
towing rafts to mills. Conflicts may arise be- 
cause of: 1) the overlap of many siting and 
operational requirements for log transfer and 
storage and for mariculture, particularly a re- 
quirement for protected waters, and 2) the 
potential for degradation of water quality in 
the vicinity of log transfer facilities. 

Log transfer and storage area siting involves 
a detailed review of potential environmental 
impacts and conflicts with other uses. 
Suitable sites which meet environmental and 
industry criteria are generally limited in num- 
ber. Unless mariculture, log transfer and 
storage can coexist, there may be direct com- 
petition for sites. 

Bark and other organic debris resulting from 
log transfer and storage can have adverse irn- 
pacts similar in nature to those associated with 
floating mariculture facilities (Pacific 
Northwest Pollution Control Council, 1971; 
Pease, 1974; Schultz and Berg, 1976; Duval 
and Slaney Co., 1980). Anaerobic sediments 
can form and hydrogen sulphide may be 
released. Freese and O'Clair (1984) docu- 
mented a relationship between low dissolved 
oxygen concentrations, high hydrogen sul- 
phide and ammonia concentrations, and mor- 
tality in mussels and littleneck clams exposed 
to decomposing wood wastes under 
laboratory conditions. Decomposition of log 
wastes can also release leachates which are 
toxic to some species of shellfish (Buchanan 
et al., 1976). 

Close proximity of log transfer facilies and 
floating mariculture facilities in small or poor- 
ly flushed waterbodies could result in con- 
tamination, disease, or mortality of cultured 
animals. Bottom culture should be precluded 
in areas where large quantities of bark could 
potentially be deposited. Intertidal storage 

and upland support facilities should be located 
to minimize potential problems. 

Other types of water quality conflicts may also 
occur. Use of pesticides at dry land log 
storage sites has been proposed in Alaska 
(e.g., the use of lindane mixed in diesel oil to 
control ambrosia beetle at Thorne Bay in 
1983). These substances can bio-accumulate 
in shellfish. Requirements for boat and 
seaplane traffic for timber harvest and trans- 
fer operations also increase the potential for 
hydrocarbon pollution. Sewage discharge 
from logging facilities would be of concern as 
a possible point source of pollution. Logs are 
sometimes lost and floating debris could 
damage mariculture structures. 

No known mitigating measures exist that 
could increase compatibility. Distances be- 
tween l'TF's and mariculture sites are deter- 
mined largely on a case by case basis due to 
currents and other physical characteristics of 
the area in question. 

Mining 

Potential conflicts in the form of direct com- 
petition for suitable sites for mineral transfer 
and mariculture are similar in nature as those 
between mariculture and logging activities. 
Remote hardrock mine sites require upland 
facilities for processing ore, transfer facility 
operations, and for loading barges transport- 
ing ore to markets. Options for siting maricul- 
ture facilities in close proximity to mine sites 
are limited. Water quality impacts can result 
from mining operations. Disposal of tailings 
in marine waters that contain high concentra- 
tions of heavy metals or result in high levels of 
turbidity and suspended sediments are in- 
herent conflicts. The potential for water pol- 
lution from sewage discharge, boat fuel 
hydrocarbons, and waste oil is similar to that 
for logging support facilities and operations. 



Urban Development 

Industrial and commercial development of 
shorelines may conflict with requirements of 
mariculture developments through physical 
competition for space or through a variety of 
pollution sources. Degree and type of impact 
is site specific. 

The U.S. Forest Service manages most lands 
in the study area. No urban development i s  
planned at this time. 

Residential Development 

Residential development along shorelines or 
floathomes can compete for physical space 
with mariculture facilities. Residential  
development can also result in point source 
discharge of sewage. Shoreline residents can 
object to mariculture on aesthetic grounds. 
One subdivision, Olive Cove, exists in the 
study area with both private and state owner- 
ship. Conflicts between mariculture facilities 
and residential development may be minimal. 
However, public and agency review should ad- 
dress these potential concerns if mariculture 
development is proposed in this area. 

Historic or Archeological Sites 

Upland development associated with maricul- 
ture is not compatible with historic or ar- 
cheological sites. By law, these sites must not 
be affected or, as a last resort, extensive 
mitigation is required to identify and record 
values before impact occurs. 

Because of limited surveys of variable inten- 
sity, all historical and archeological sites have 
not been located within the study area. Loca- 
tion of known sites will not be provided in an 
attempt to prevent vandalism. 

If a U.S. Forest Service Special Use Permit is 
required, applicants must initiate a site survey 
by a qualified archeologist. The Special Use 
Permit will normally be denied when historic 
or archeological values are found on or ad- 
jacent to the requested site. State permits 

may similarly require extensive mitigation or 
be subject to denial on these grounds. 

Land S~eculation 

Prior to 1986, British Columbia experienced a 
dramatic rush for permits which allowed the 
holder to enter and occupy a site to conduct 
research for up to one year. It appears that 
these permits were being issued for large 
areas of land with little regard for potential 
impacts to the public. A gold rush image was 
created resulting in a great deal of public con- 
cern, and subsequently a moratorium was im- 
posed. Alaska does not have an investigative 
permit similar to this permit but we could ex: 
perience land speculation in other forms, most 
notably by applying for permits and leases to 
tie up a site. 

Land speculation in this case is described as 
obtaining land use rights with the intent of not 
using the land for proposed uses but selling or 
trading those rights for a profit. This problem 
is not unique to mariculture and can occur in 
any use of state land. Speculation can be 
greatly reduced by close monitoring of 
development schedules and writing conditions 
in land use documents that would allow agen- 
cies to revoke permits or leases if the develop- 
ment is not proceeding as proposed. 

Impacts on Adjacent Land 
Owners 

Mariculture can impact adjacent land owners 
in a variety of ways: loss of tidelands access or 
boat moorage, loss of view, noise, loss of 
privacy, loss of habitat, and changes in water 
quality. This has been a significant issue in 
Washington and British Columbia, and may 
become a concern in Alaska. 

Adjacent land owners have a number of ways 
to participate in mariculture facility siting. 
They can participate in development of state 
land use plans, coastal zone management 
programs, and local comprehensive plans. 
Adjacent owners are notified by mail of pend- 



ing applications and are given an opportunity 
to comment on projects. A 30 day public 
notice pursuant to AS 38.05.945 is required for 
leases. Local governments, regional or village 
native corporations, local coastal districts, and 
communities are also notified. Local govern- 
ment or regional native corporations may hold 
public hearings if necessary. Department of 
Natural Resources reviews all of these com- 
ments and weighs the use and enjoyment of 
the adjacent owner against what is considered 
to be state's best interest. 

Land use conflicts on uplands are adjudicated 
in the study area by Forest Service officials 
utilizing the Tongass Land Management Plan. 

Upland Access 

Access is a major consideration under current 
permit and lease review processes. A part of 
the state's "best interest" determination is an 
evaluation of impacts on access, especially to 
upland owners. Access is important for 
recreation and fish and wildlife harvest on 
public lands. Access by water craft, aircraft 
and in some circumstances by land vehicle can 
occur. 

In most circumstances, access problems can 
be mitigated on a mariculture site by specifica- 
tion of easements or access corridors on per- 
mits or leases. In some circumstances there is 
not sufficient room to separate two uses. In 
these cases access may be allowed over other 
forms of development if a reasonable alterna- 
tive cannot be found. 

U.S. Forest Service as Upland 
Manaaers 

As primary managers of uplands in the study 
area, the U.S. Forest Service has the respon- 
sibility of management of upland permits for 
mariculture development. Land use designa- 
tion (LUD) I, 11,111, and IV of Tongass Land 
Management Plan provides guidance for 
development in Tongass National Forest. 

Following is a brief description of the four 
major land use designations for Forest Service 
lands: 

LUD I (and LUD I Release Areas) - This 
designation is primarily a wilderness designa- 
tion. It provides for minimal development 
compatible with maintenance of natural 
character of land. 

LUD I1 - This designation is managed in a 
roadless state to retain its wildland character 
but would permit wildlife and fish habitat im- 
provement and primitive recreational 
development. (The study area contains no 
LUD I1 lands) 

LUD I11 - This land is managed for a variety 
of uses. Emphasis is on managing for uses and 
activities in a compatible and complementary 
manner to provide the greatest combination 
of benefits. These areas have either high use 
or high amenity values in conjunction with 
high commodity values. 

LUD IV - This area will be managed to 
provide opportunities for intensive resource 
use and development where emphasis is 
primarily on commodity or market resources. 

The southern half of Etolin Island is current- 
ly designated as LUD I Release. These lands 
are being managed to provide opportunities 
for solitude and primitive types of recreation 
in unaltered environment. 

Components of mariculture projects occur- 
ring above mean high tide line must be com- 
pat ib le  with t h e  goals  of t h e  L U D  
classifications. Development in LUD IV 
areas is more acceptable than within the LUD 
I Release area. Development in all LUD 
areas will be restricted to structures specifical- 
ly designed to blend into surrounding 
landscape. Size, location, and color of struc- 
tures and the amount of trees to be removed 
will be specified by the Forest Service for 
development in all LUD's. Although goals for 
TLMP do not apply to the waters below mean 
high tide the U.S. Forest Service expects per- 
mitted activities on water adjacent to the 
Forest will be compatible with management 
direction for surrounding uplands. 



There is currently one Special Use Permit for 
an upland facility to support mariculture 
development in the LUD I Release area. No 
more permits will be issued unless the desig- 
nation changes to LUD 11,111, or IV. 

The U.S. Forest Service is presently revising 
its land management plan for the Tongass Na- 
tional Forest including the Etolin Island area. 
Specific direction on how the resources on 
Etolin Island will be managed will appear in 
the plan. Until the revision is completed cur- 
rent Tongass Land Management Plan direc- 
tion and guidelines will apply to mariculture 
developments. 

Cumulative Effects of 
Expanding Tidelands Use 

For most of coastal Alaska, mariculture 
facilities are permitted on an individual basis. 
Impact from one or two farms may be mini- 
mal, but cumulative effects of numerous farms 
on existing uses may be dramatic. DNR 
management and area plans provide a process 
for resolving use conflicts on a regional basis, 
and best interest findings required under AS 
38.05.035(e) provide mechanisms for resolv- 
ing conflicts on individual permits/leases. 
The ACMP consistency review process also 
provides a mechanism for resolving conflicts 
regarding use of state tide and submerged 
lands. 

Although a regional perspective is preferred, 
cost of management and area plans limits 
their use as a routine method of sorting out 

problems and resolving conflicts. Lack of a 
regional perspective could lead to significant 
conflicts over time and is a major problem 
with the existing process. 

During development of statewide guidelines, 
Alaska could evaluate British Columbia ex- 
perience during its initiation to finfish 
aquaculture. Immediate needs for coastal 
planning occurred when it became apparant 
that a loss of access, a loss of anchorages, im- 
pacts on upland owners, impacts on recrea- 
tion, and tourism. British Columbia placed a 
moratorium on leases and licenses for finfish 
farming and began an inquiry into finfish 
aquaculture and its impacts. Inquiries were 
completed in 1986. How well their con- 
clusions or recommendations apply to Alaska 
conditions is uncertain. 

Summary 

While numbers of potential problems are 
large, i t  appears most land use problems as- 
sociated with mariculture can be resolved. 
Appropriate land use plans and permit review 
processes, such as ACMP consistency deter- 
minations, are useful to resource agencies to 
accomplish resolution of conflict. Developing 
comprehensive area plans is desirable but 
time consuming (2-3 years) and expensive. 
Refined policies and regulations are being 
developed from newer and more accurate in- 
formation by all resource and review agencies. 
This will greatly assist land management agen- 
cies in resolving conflicts among coastal users. 



GUIDELINES AND MITIGATING MEASURES 

Relative Measures of Suitability 

In developing a mariculture facility several 
factors need to be considered: 1) if the site is 
capable of commercial production, 2) if the 
site is able to meet requirements of facility 
design, and 3) if the development is an accept- 
able use of public land and water. 

Interactions between factors are complex, and 
may fluctuate from season to season or from 
year to year. The economic environment may 
support development, or can contribute to 
failures. Other uses sometimes compete for 
limited resources. 

The following discussions are presented to as- 
sist agencies or individuals in determining the 
suitability of a site for select species of 
shellfish or kelp. It is unlikely any single site 
will be the "million dollar" site in all respects. 
Therefore, these indicators will be helpful in 
estimating the relative 
suitability of mariculture sites. 

Guidelines for Siting Shellfish 
and Sea Vegetable Mariculture 
Facilities and Mitigating 
Irn~acts 

"Mitigation" is the process of avoiding or min- 
imizing adverse impacts. Proper siting of 
shellfish and seaweed mariculture facilities 
should result in avoiding the majority of ad- 
verse impacts that might otherwise occur. 

Conflict over mariculture siting has resulted 
in development of siting criteria and zoning in 
both Washington and British Columbia. In 
hoth areas, conflict has primarily been over 
finfish net pen siting. However, guidelines 
developed are in use for "all aquaculture 
proposals involving floating structures and im- 
provements" in British Columbia (B.C. Minis- 
try of Forestry and Lands 1987). 

Proposed siting guidelines .ire based on a 
review of interim guidelines for management 
of salmon net pen culture in Puget Sound 
(Science Applications International Corpora- 
tion 1986), on draft guidelines for develop- 
ment and operation of aquaculture and fish 
processing facilities (Department of Fisheries 
and Oceans Canada, Pacific Region 1986 a,b), 
and on siting guidelines developed by 
ADF&G for other forms of coastal develop- 
ment and by DNR for area plans. 

Guidelines proposed here are based on 
several assumptions: 1)  mariculture in the 
near future will be similar to that currently 
practiced (i.e., floating structures will be used, 
but bottom culture techniques may be 
proposed), 2) regardless of culture technique 
used, exclusive use of areas will be desired by 
farmers, 3) sites require expansion potential, 
4) farms require potential for access to and 
use of adjacent uplands for support facilities 
and use of intertidal zone and beach above 
high tide for beaching gear, and storing or har- 
dening shellfish. Some criteria are in conflict 
(e.g., increasing stocking density to reduce 
areal extent to minimize user conflicts vs. 
decreasing stocking density and increasing 
areal extent to minimize sedimentation im- 
pacts). Applicability of each guideline will 
depend on specific sites and proposal under 
review but they are included in this report as 
guidelines to both prospective sea farmer and 
to project reviewers. 

Fish and wildlife concentration areas and 
human use areas described have been mapped 
as part of this project for the Etolin Island 
area. 

Guidelines are organized into three phases: 1) 
siting, 2) project design, and 3) operations. I f  
sites can be selected which avoid areas 
described under Siting Guidelines, then 
measures described in subsequent sections to 
mitigate impacts through design or operation 
may be unnecessary. 



Siting Guidelines 

1. To minimize adverse impacts on 
productive benthic habitats: 

l a  - Conduct a site survey to determine 
flushing regime, benthic community com- 
position, and baseline water quality (i.e., dis- 
solved oxygen levels, presence of toxicants or 
contaminants). 

lb  - Site floating facilities and intertidal 
structures where currents are strong enough 
to disperse suspended organics and organic 
deposits. Avoid siting in small enibayments 
with sills, natural restrictions to tidal ex- 
change, or existing water quality problems. 

l c  - Site floating facilities or structures em- 
bedded in the substrate in areas with least 
productive benthic habitat. Avoid shallow 
areas (less than 40 feet deep at Mean Lower 
Low Water). 

Id - Because bottom culture site require- 
ments are likely to conflict with maintenance 
of existing productive benthic communities, 
detailed site analysis including a dive survey 
should occur prior to siting. Bottom culture 
requirements should be defined. Informa- 
tion on the existing benthic community, 
proposed methods of reducing or eliminat- 
ing predation, stocking rates, and potential 
effects on competing species should be 
provided. Feasibility of culture in alterna- 
tive sites which have lower benthic produc- 
tivity should be evaluated. 

l e  - .Avoid siting within 300 feet of herring 
spawning areas, hard shell clam concentra- 
tion areas, and eelgrass and kelp beds. 
Avoid siting sea vegetables farms within 300 
feet of herring spawning areas and eelgrass 
beds. 

lf - Select least productive intertidal or  
upland areas for activities involving dredg- 
ing, fill, significant compaction of vegetation 
and sediments (e.g., filling or mechanized 

access), or flow alterations. Avoid use of 
equipment in productive habitat, particular- 
ly tideflats and salt marshes. 

l g  - Do not allow floating structures to 
ground at any tidal stage, except for planned 
beaching of gear for cleaning or fouling con- 
trol. Beach gear in the intertidal area or 
beach area of lowest biological productivity. 
Sand or gravel beaches are the preferred 
sites; avoid tideflats adjacent to streams and 
salt marshes. 

2. To avoid disturbance of sensitive 
fish or wildlife species or species during 
sensitive life history stages: 

2a - Avoid siting within 330 feet or within a 
distance determined by the U.S. Fish and 
Wildlife Service of bald eagle nests. 

2b -Avoid siting within a 300 foot radius of 
mouths of anadromous fish streams at Mean 
Lower Low Water. 

2c - Avoid siting within one mile of: 1) har- 
bor seal haul out concentration areas or pup- 
ping areas, 2) sea otter concentration areas, 
pupping areas, or feeding areas, and 3) 
seabird colonies. 

2d - Avoid siting within waterfowl and 
shorebird seasonal concentration areas. 

These guideline distances can be modified on 
a site specific basis if other measures will 
mitigate the disturbance or if disturbance is 
determined to be insignificant. 

3. To minimize the effect of creating an 
attractive nuisance to potential 
predators or scavengers: 

3a - Determine bird or mammal species 
which are expected to be a predator on the 
cultured species. Guideline distances for 
separation from concentration areas to 
avoid disturbance (#2 above) should be used 
as criteria if the species is a potential 



predator. Distance of separation between 
rearing facilities and predator concentra- 
tions can be modified on a site specific basis 
if other measures will be implemented to 
minimize predation. 

3b - Avoid siting mariculture facilities, in- 
cluding upland support facilities, adjacent to 
brown and black bear concentration areas. 

3c - Avoid siting shellfish farms within areas 
where diving ducks, particularly scoters and 
goldeneyes, concentrate seasonally. Rafts 
or longlines may be sited within 1 mile of 
concentration areas if they can be sited in 
waters deeper than the birds traditionally 
feed on shellfish beds. 

3d - Avoid siting shellfish farms within one 
mile of sea otter concentration areas. 

4. To minimize conflicts with and 
displacement of traditional commercial 
and noncommercial users of fish and 
wildlife: 

4a - Avoid siting in or adjacent to: 

" Intensive commercial crab fishing areas 
" Intensive commercial shrimp fishing areas 

(pot, trawl) 
" Intensive commercial clam harvest areas 

(e.g., geoducks) 
" Intensive commercial abalone harvest 

areas 
" Intensive hunting areas (waterfowl) 
" Intensive noncommercial fish and wildlife 

harvest areas 
" Intensive anchorages within day use areas 

of major communities for sportfishing and 
other anchorages of local or regional im- 
portance 

" Intensive float plane access areas 
" Areas of restricted navigation 

["Intensive Use" will have to be determined on 
a case-by-case basis. Generally, ADF&G con- 
ducts an assessment of the importance of a 
particular harvest area during permit reviews. 
The public will also have an opportunity to 

comment. Due to the variety of uses and lack 
of data, it is difficult to set specific thresholds. 
Intensive uses identified here have been iden- 
tified as ones likely to constitute a conflict in 
specific situations.] 

5. To minimize interference with 
fisheries enhancement activities: 

5a - Avoid siting facilities adjacent to 
hatcheries or within terminal harvest areas. 

6. To avoid adverse impacts relating to 
water quality: 

6a - Applicants should gather site specific 
information on  possible contamination 
sources, and avoid siting facilities in areas 
with waste discharges. (e.g., sewage, mine 
tailings, boat use, etc.) 

6b - Applicants should gather site specific 
information on water characteristics to en- 
sure that adequate water quality can be 
maintained once culture operations com- 
mence. (e.g. salinity, tidal flushing, currents, 
depths, temperature, etc.) 

6c - Applicants should gather site specific in- 
formation on levels of PSP which may occur 
naturally in the area, both in native shellfish 
and bottom sediments. 

7. DNR Land use permit/lease 
guidelines: 

7a - Mariculture and competing uses. 
Mariculture may b e  allowed on s ta te  
tidelands where there is no significant con- 
flict and if the proposal is not in conflict with 
other guidelines. Siting of mariculture 
facilities may be more difficult on tidelands 
used for, or  designated in area plans for use 
by, log transfer or storage, mineral transfer 
or  access, and commercial activities. Ap- 
provals to locate mariculture facilities ad- 
jacent to existing or  planned land sales, in 
crucial fish and wildlife habitat areas, 
developed recreation areas, and areas used 
intensively for harvest of fish and wildlife or  



for anchorage will also be more difficult to 
obtain. 

Consistent with other guidelines, these areas 
will be available for mariculture: 1) if land 
mangers determine it is possible to  site, 
design, and operate the two or  more uses com- 
patibly in the area, or  2) there is no feasible 
and prudent alternative for mariculture while 
one does exist for competing use. In no case 
will mariculture be allowed to foreclose access 
to mineral, timber, or  recreation resources un- 
less feasible or  prudent alternative access ex- 
ists. However, in some cases it may be in 
public interest to concentrate uses in one bay 
rather than allowing proliferation of uses in 
many bays. 

7b - Upland owner support for mariculture. 
Upland owners are encouraged to identify 
areas where mariculture (including upland 
fac i l i t i e s )  shou ld  a n d  s h o u l d  n o t  b e  
developed and to communicate their con- 
clusions to DNX and to the nlariculture in- 
d u s t r y .  T i d e l a n d  d e v e l o p m e n t  f o r  
m a r i c u l t u r e  shou ld  n o t  conflict  with 
management goals of adjacent uplands as 
provided by approved plans or  policy of the 
managing agency. 

7c - Mariculture caretaker facilities. Float- 
ing care taker  facilities for mariculture 
opera t ions  may b e  allowed. Floating 
caretaker facilities for mariculture opera- 
tions will not be allowed in designated 
recreation or  personal use areas unless a 
determination is made there is no feasible or 
prudent alternative. Determination will be 
made available for public comment. 

7d - U.S. Coast Guard approval. Permits or  
leases will not be given until U.S. Coast 
Guard has certified that proposed facilities 
will not be a significant navigational hazard. 

Project Design Guidelines 

8. To minimize adverse impacts on 
productive benthic habitats: 

8a - Increase distance of floating structures 
from shore to  avoid shallow, productive 
habitats. 

8b - In areas where potential for adverse im- 
pacts from organic sedimentation is high, 
minimize density of stocking and increase 
areal extent. 

8c - Use flexible floating structures to mini- 
mize dampening action on waves and cur- 
rent  flows (i.e., break water effects) to  
maintain natural circulation patterns. 

9. To minimize adverse impacts of 
disease or toxicants on natural stocks: 

9a - Avoid use of creosoted logs and pilings 
in structures. 

9b - Avoid use of anti-fouling chemicals. 

10. To minimize adverse impacts on 
predators or species sensitive to 
disturbance: 

10a - Use nonlethal means of predator con- 
trol. 

lob - Use netting o r  other materials such as 
plywood t o  cover culture structures t o  
provide a physical barrier to potential bird, 
mammal, and invertebrate predators. 

10c - T o  minimize predation by waterfowl, 
waterbirds, and birds of prey, aquaculture 
operations should be covered with plywood 
or  netting that has a mesh size small enough 
to prevent birds from penetrating it and is 
made of a gauge heavy enough to be visible 
to birds and t o  prevent them from becoming 
entangled in it. This guideline applies to  
nets used for both above water and under- 
water protection. 



1Od - Plywood or  mesh covers on rearing 
structures should be employed to minimize 
attraction of bears. 

10e - To prevent access by predators, use 
heavy gauge nets to prevent access. 

10f - Operations should be designed and 
managed to minimize attraction of fur- 
bearers. If netting is employed, it should be 
of a mesh size small enough to prevent. 
entrance and made of a gauge or material 
that cannot be chewed or  clawed apart. 
Sheet metal collars should be placed on 
cables, boom sticks, and stiff legs attached to 
shore to minimize furbearer predation. 

11. To minimize adverse impacts on 
other coastal users: 

l l a  - The culture technique chosen can 
mitigate impacts on other users of the area 
if other users are not excluded from access 
to the area. Bottom culture avoids impacts 
to many commercial and noncommercial 
users of fish and wildlife resources, however 
harvest of bottom dwelling species may be 
displaced or precluded. Floating facilities 
are preferable to structures embedded in in- 
tertidal area. Longline culture facilities can 
be designed to be less visible than raft 
facilities, however low visibility can create 
navigation hazards. Longlines, by their na- 
ture, are more able to withstand rougher sea 
conditions than standard construction rafts 
and are suitable in areas of deeper water. 
Use of longlines provides greater siting 
flexibility to avoid sensitive areas or usecon- 
flicts, and may, in some cases, be a feasible 
and prudent alternatives to raft culture. 

l l b  - Reduce areal extent of floating 
facilities to minimum size needed in areas 
where conflicting uses occur. Consider in- 
creasing stocking densities as a means to 
minimize areal extent. 

l l c  - Provide navigation lanes or access 
easements through facilities. 

l l d  - Increase distance of floating structures 
from shore to minimize use conflicts. 

l l e  - Lower floating structures (e.g. nets, 
longlines) in the water column to avoid con- 
flicts with navigation and recreational use of 
the area. 

Comment: Lowering cultures, either tem- 
porarily or permanently within a range of 12 
meters below the surface has also been 
recommended to avoid sets of fouling or- 
ganisms, high surface water temperatures, 
rocking of scallops, and unstable salinity and 
temperature conditions. Growth may be 
reduced under these conditions, but dis- 
astrous events may also be avoided. 

l l f  - Design size, color, and height of struc- 
tures for low visibility where desirable to 
minimize impacts to aesthetics and where 
navigational hazards will not be created. 
Design high visibility marking devices (e.g., 
lighted buoys) where necessary for safe 
navigation. 

l l g  - Consolidate facilities to minimize im- 
pacts on other users. However, establish 
separation distances between farms to min- 
imize cumulative impacts on water quality 
and potential for disease transmission. 

l l h  - Development plans. A site plan and 
other relevant information is requested on 
the Consolidated Shellfish Farm Applica- 
tion. An additional development plan will 
not usually be required. The preferred ap- 
proach is for the site plan and other infor- 
mation to  constitute a development plan to 
serve (at a minimum) as basis for DNR, 
ADF&G, DEC, ACMP, and upland owner 
review. 

12. Upland facility sewage disposal. 

12a - A sewage disposal system adequate to 
protect nearby shellfish from contamination 
will be required for any caretaker facilities 
associated with a mariculture operation. 



Operational Guidelines 

13. To minimize adverse impacts on 
productive benthic habitats: 

13a - Set poles and anchors carefully during 
periods of lowest productivity. 

13b - If structures (e.g., nets) are peri- 
odically removed, leave poles and anchors in 
place. 

13c - Monitor sediment build up and im- 
pacts on substrate/water chemistry. Adjust 
stocking rates, remove organic deposits, or 
move facility if anaerobic substrate condi- 
tions are unavoidable. 

13d - If herring spawn on structures, leave 
them in water until  the spawn hatches. 

14. To minimize adverse impacts on 
predator populations or species 
sensitive to disturbance: 

14a - Use nonlethal predator control 
measures. 

14b - Use nonlethal means of fouling con- 
trol. 

14c - Garbage should be kept to a minimum 
and incinerated daily. Food should be hand- 
led to prevent its odor from attracting bears 
and stored in bear proof containers. Dis- 
posal of shellfish by products or dead 
animals should be done in such a way as to 
minimize attraction of bears in a site ap- 
proved by DEC. 

for production, 2) removing nets not active- 
ly used for production, 3) removing nets 
during herring spawning season if over- 
spawn of herring outside traditional areas 
was anticipated, 4) removing nets and struc- 
tures in less than 10 feet of water depth be- 
tween March 15 until June 15 every year to 
prevent impacts on juvenile salmon migra- 
tion. 

15. To minimize the impacts of disease, 
toxicants, or genetic changes on natural 
stocks: 

15a - In the case of disease outbreaks, notify 
Alaska Department of Fish and Game and 
follow existing procedures for control of dis- 
ease. Use of chemicals and disposal of dis- 
eased plants or animals must be approved by 
DEC. 

15b - No exotic species of plants or animals 
can be imported without approval by Alaska 
Department of Fish and Game. (by law) 

1% - Plants and animals shall not be 
transported between culture areas or from 
the wild to a culture situation without ap- 
proval by Alaska Department of Fish and 
Game. (by law) 

16. To minimize adverse impacts to 
other users: 

16a - Remove structures (e.g., Nori nets) 
during periods of conflict with other 
fisheries. 

16b - Restrict hours or periods of operation 
to daytime hours if necessary. 14d - Remove structures during periods of 

conflict with species sensitive to disturbance. 
17 - Performance standards 

Comment: This measure was identified as a 
mitigating measure for Nori farms in 
Washington (Washington DNR 1987). In a 
programmatic Federal Environmental Im- 
pact Statement, they identified the following 
mitigative measures: 1) removing all rafts 
when not in use for a period of one month 

DNR will attach reasonable performance 
standards to permits or leases for project 
development and operation. Performance 
standards are to ensure permitted area is used 
for the approved activity, the proposal is 
economically viable, and the permit or lease is 



not held for speculation or removal of a land 
base from competition. In all cases approved 
development plans must be adhered to. If the 
performance standards are not met, the per- 
mit or lease may be revoked. 



Sec. 46.40.020. Objectives. The Alaska coastal management pro- 
gram shall be consistent with the following objectives: 
(1) the use, management, restoration and enhancement of the 

overall quality of the coastal environment; 
(2) the development of industrial or commercia1 enterprises which 

are consistent with the social, cultural, historic, economic and envi- 
ronmental interests of the people of the state; 

(3)  the orderly, balanced utilization and protection of the resources 
of the coastal area consistent with sound conservation and sustained 
yield principles; 

(4) the management of coastal land and water uses in such a manner 
that, generally, those uses which are  economically or physically depen- 
dent on a coastal location are given higher priority when compared to 
uses which do not economically or physically require a coastal location; 

( 5 )  the protection and management of significant historic, cultural, 
natural and aesthetic values and natural systems or processes within 
the coastal area; 

(6 )  the prevention of damage to or degradation of land and water 
reserved for their natural values as  a result of inconsistent land or 
water usages adjacent to that  land; 

(7) the recognition of the need for a continuing supply of energy to 
meet the requirements of the state and the contribution of a share of 
the state's resources to meet national energy needs; and 

(8) the full-and fair evaluation of all demands on the land and water 
in the coastal area. (9 4 ch 84 SLA 1977) 

S b t t d  in Hammond v. North Slope 
Borough. Sup. Ct. Op. No. 2499 (File No. 
5550.5358). 645 P.2d 750 i 1982). 

Sec. 46.40.030. Development of distr ict  coastal  management  
programs. Coastal resource districts shall develop and adopt district 
coastal management programs in accordance with the provisions of 
this chapter. The program adopted by a coastal resource district shall 
be based upon a municipality's existing comprehensive plan or a new 
comprehensive resource use plan or comprehensive statement of needs, 
policies, objectives and standards governing the use of resources within 
the coastal area of the district. The program shall be consistent with 
the guidelines and standards adopted by the council under AS 
46.40.040 and shall include: 
(1) a delineation within the district of the boundaries of the coastal 

area subject to the district coastal management program; 
(2) a statement, list. or definition of the land and water uses and 

activities subject to the district coastal management program; 
(3) a statement of policies to be applied to the land and water uses 

subject to the district coastal management program; 



(4) regulations, as appropriate, to be applied to the land and water 
uses subject to the district coastal management program; 

(5)  a description of the uses and activities which will be considered 
proper and the uses and activities which will be considered improper 
with respect to the land and water within the coastal area; 

( 6 )  a summary or statement of the policies which will be applied and 
the procedures which will be used to determine whether specific 
proposals for land or water uses or activities shall be allowed; and 

(7) a designation of, and the policies which will be applied to the use 
of, areas within the coastal resource district which merit special 
attention. ( 4  4 ch 84 SLA 1977) 
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Stated in Harnrnond v. North Slope 
Borough, Sup. Ct. Op. No. 2499 (File No. 
5550. 5558). 645 P.2d 750 11982). 
~-p ~ - - - - - 

Sec. 46.40.040. Duties of the  Alaska Coastal  Policy Council. 
Through the public hearing process and the recording of the minutes 
of the hearings, the Alaska Coastal Policy Council shall 

(1) by regulation, adopt under the provisions of the Administrative 
Procedure Act (AS 44.62) not later than April 15, 1978, for the use of 
and application by coastal resource districts and state agencies for 
carrying out their responsibilities under this chapter; guidelines and 
standards for 

( A )  identifying the boundaries of the coastal area subject to the 
district coastal management program; 
(B) determining the land and water uses and activities subject to the 

district coastal management program; 
tC) developing policies applicable to the land and water uses subject 

to the district coastal management program; 
(Dl developing regulations applicable to the land and water uses 

subject to the district coastal management program; 
t El developing policies and procedures to determine whether specific 

proposals for the land and water uses or activities subject to the district 
coastal management program shall be allowed; 
(F1 designating and developing policies for the use of areas of the 

coast which merit special attention; and 
( G )  measuring the'progress of a coastal resource district in meeting 

its responsibilities under this chapter; 
(2)  develop and maintain a program of technical and financial assis- 

tance to aid coastal resource districts in the development and imple- 
mentation of district coastal management programs; 

(3) undertake review and approval of district coastal management 
programs in accordance with this chapter; 
(1) initiate a process for identifying and managing uses of state 

concern within specific areas of the coast; 
(5)  develop procedures or guidelines for consultation and 

coordination with federal agencies managing land or conducting 
activities potentially affecting the coastal area of the state. ( 5  4 ch 84 
SLA 1977; am 9 1 ch 129 SLA 1978) 
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Introduction 

The purpose of this document is to report to the Alaska State bgis- The Alaska Coastal Management Program is designed to: 
lature and the public on major actions and activities supported by 
the Alaska Coastal Management Program during 1986. bring a broad perspective to decisions on coastal land and water 

uses 
With the passage of the Alaska Coastal Management Act in 1977. 
local governments, rural regions, and the State of Alaska began provide necessary information for use in decision-making 
working together to cooperatively manage the use and protection 
of Alaska's coastal resources. Since 1977, 34 coastal communities provide a forum where conflicts can be identified and resolved 
and regions have been participating with the state in coastal deci- I 

sions and preparing plans which specifically address coastal enhance the State of Alaska's role in federal resource decisions 
development in their areas. The Alaska Coostal Management Pro- and the role of local governments in state and federal decisions, 
grum has been an important tool to help the State of Alaska ensure and 
that state interests in coastal development are met, especially in 
federal actions which affect Alaska's coastal resources and improve the timeliness and coordination of permitting decisions by 
communities. the state. 

Coastal Management : The Legislative Framework 
Coastal management planning began with the federal Coastal 
Zone Management Act of 1972. In the Act. Congress stated its intent 
to "develop a national program for the management, beneficial 
use, protection, and development of land and water resources of 
the nation's coastal zone." The overall goal of the program is a 
proper balance of resource development and protection. 

The federal Act encourages states to develop state coastal 
management programs tailored to their needs and interests. Two in- 
centives are provided. First, the Act authorizes grants to states to 
develop and implement their programs. Second, the Act requires 
the federal government, in its discretionary actions, to be consistent 
with state programs. 

The Alaska Coastal Management Act was then passed in 1977 to 
provide for the orderly and balanced development of Alaska's 
coast, with full opportunity for the involvement of coastal residents in 
decisions. 



The Alaska Coastal Management Program 

The State of Alaska and cwstal communities. which are called 
coastol dlstricts, work cooperatively to develop and implement 
Alaska's coastal management program. Coastal districts include: 

organized boroughs that exercise planning authority 

unified home rule municipalities 

home rule cities, first-class cities, and under certain circumstances, 
second-class cities 

regional coastal resource service areas directed by elected plan- 
ning boards. 

The Alaska Coastal Policy Council sets policy for the Alaska Coastal 
Management Program and approves coastal district programs. The 
Coastal blicy Council represents both state and local interests. The 
Council's membership includes seven state agency representatives 
and nine locally elected officials appointed by the Governor from 
nominations submitted by municipalities. 

The Governor's Division of Governmental Coordination acts as staff 
to the Coastal Policy Council, coordinating the development, review, 
and approval of district programs. 

The Coastal Policy Council adopted standards for development in 
the coastal area. The standards are general policies guiding 
various kinds of coastal development. These standards form the 
state program in areas where district programs have not been 
developed and approved by the Coastal Policy Council. Moreover, 
cwstal districts must consider the state coastal management stan- 
dards in the development of their district programs. 

Standards have been adopted for the'following topics: 

coastal development 
geophysical hazard areas 
recreation 
energy facilities 
transportation and utilities 
fish and seafood processing 
timber harvest and processing 
mining and mineral processing 
subsistence 
habitats 
air, land, and water quality 
historic, prehistoric, and archaeological resources 

District Planning 
Districts develop coastal management programs that include a 
resource inventory, a statement of the district's boundaries, policies 
for coastal development, and methods for implementing the pro- 
gram. The districts follow a public participation and review process 
specified in state guidelines. This process includes the development 
of two documents that are widely distributed for public review: the 
public hearing draft and the conceptually approved draft. 

Some coastal areas have unique or significant values or uses 
associated with them. The Coastal Policy Council has the authority 
to adopt special management plans for these areas which merit 
special aftention, which may be located either inside or outside of 
coastal districts. 

After extensive public review and Coastal Policy Council approval, 
coastal district programs are submitted for the approval of the 
federal Department of Commerce, National Oceanic and Atmos- 
pheric Administration, Office of Ocean and Coastal Resource 
Management (OCRM). These submittals are processed either as 
routine program implementation actions or as amendments to the 
Alaska Coastal Management Program. A determination by OCRM 
that a district program is an amendment initiates an extensive addi- 
tional review by OCRM. 

Once state, local, and federal approvals are granted, the programs 
are used to guide land and water uses and activities that have a 
direct and significant impact on coastal waters. 



Program Implementation 
Until district coastal management programs are developed and 
approved, state resource agencies use individual agency authorities 
to implement the Ahska Coastal Management Program standards in 
coastal areas of the state Once district programs are fully approved, 
planning and management actions of state agencies must be consis- 
tent with the standards and with applicable district programs; the ac- 
tions of districts must also be consistent with their coastal management 
programs. 

Under the Ahska Coastal Management Program and the state consis- 
tency review process regulations (6 ACC 50). the Division of Govern- 
mental Coordination (DGC) schedules and coordinates agency review 
of all required state permits for projects located in Alaska's coastal 
area. DGC seeks to achieve agency consensus on project approvals 
Once a proposed coastal development project has been found con- 
sistent with applicable standards of the Ahska Coastal Management 
Progmm and specific agency permit requirements, project permits are 
issued. The majority of projects reviewed for consistency are approved 
in review timeframes of either 30 or 50 days. DGC maintains regional 
offices in Anchorage Fairbanks, and Juneau for convenient access by 
development project applicants Having regional offices also facilitates 
timely project reviews and permit issuance by state resource agency 
personnel having the greatest familiarity with the natural resources of 
each region. The result of this process is that the time and effort need- 
ed to obtain state approwl for a variety of permits is significantly 
Ilmited, especially for projects requiring several federal and state 
approvals. 

The consistency review process for coastal projects serves to: 

streamline and expedite reviews and decisions on coastal develop 
ment projects 

establish uniformity in the state's comments and decisions on pro- 
posed projects including direct federal actions or federally permit- 
ted development projects 

eliminate repetitive review decisions 

provide opportunity for public and local participation in state 
decisions 

assist applicants in the processing of state and federal permits 

achieve balanced, factually documented decisions including con- 
sideration of the costs and benefits of requiring a particular 
stipulation 

provide a mechanism for resolving conflicts between agencies, the 
applicant, and the local community, and 

render a conclusive consistency determination for coastal projects 
that must be reviewed for consistency with the Ahsku Coosbl 
Management Progmm. 

1986 Progress Report 
A summary of Ahska Coastal Management Program and district status of individual coastal district programs and district activities in 
achievements in 1986 follows. More detailed information on the current 1986 is provided in the next section of this report. 

Coastal Policy Council Actions 
In 1986, the Coastal blicy Council approved three coastal district pro 
grams, three amendments to programs, and two plans for areas 
which merit special attention. The Coastal blicy Council approved the 
City and Borough of Juneau coastal management program, the 
Northwest Arctic coastal resource service area coastal management 
program, the City of Vbldez coastal management program, and an 
amendment to the City of Cordom coastal management program. To 

address federal concerns with the Abutions East and Brkbl Boy 
coastal resource- service area programs, which were apprwed by the 
state in 1985, the Coastal blicy Council apprwed amendments to 
these two programs. The Coastal klicy Council also approved plans 
for two areas which merit special attention: the Juneau downtown 
mterfront and the Epk Lake area adjacent to the Cordwa coastal 
district. 



8. Oregon Coas t a l  Management Program Summary 



Program Summary 

The Oregon Coastal Management Program (OCMP) is part of Oregon's statewide program for coordinated 
land use planning. The program is a partnership between local governments and state and federal agencies 
to resolve general and often competing interests through land use plans and implementing measures for all 
lands in Oregon's coastal zone. The program is based primarily on the Oregon Land Use Planning Act (ORS 
197) and its requirements including the statewide planning goals and requirements for state-approved 
comprehensive plans. The program also includes specific resource management authorities in other state 
laws. 

The statewide planning goals are regulations adopted by the Land Conservation and Development Com- 
mission (LCDC) which set minimum standards for comprehensive planning and other government deci- 
sions affecting land use. The goals also express the state, regional, and national interests in land use. Four 
of the goals set specific standards for planning of coastal resources including estuaries, shorelands, 
beaches and dunes, and the ocean. 

Comprehensive plans developed and administered by coastal cities and counties are the primary vehicle for 
implementing the goals. Plans must be fully coordinated with the needs and policies of state and federal 
agencies, special districts, and the public. Once approved by LCDC, a plan serves as the state's standards 
for all land use decisions within the geographic area it covers. 

Several state laws for management of coastal resources are also included in the Oregon Coastal Manage- 
ment Program. These include the Removal-Fill Law, which regulates alterations to estuaries, lakes and other 
waterways, and the Oregon Beach Bill which regulates uses and alterations along the ocean shore. 

Together, the goals, comprehensive plans, and state statutes express particular concern about the impor- 
tance of protecting estuarine, agriculture and timber resources; about the needs for water-dependent 
development, port development, energy production and commercial fishing; about flooding and erosion 
hazards associated with development in shoreland and beach and dune areas; and about recreational 
access, urbanization and the maintenance of open space. Through the goals, coordinated comprehensive 
plans and provisions of other state statutes, Oregon has a program which addresses these issues. 

The objective of the OCMP is to develop, implement, and continuously improve a management program 
which will, as appropriate, preserve, conserve, develop and restore the natural resources of the coastal 
zone. The program attempts to create and maintain a balance between conservation and development, and 
between conflicting private and public interests. This balance is intended to assure the greatest benefits to 
this and succeeding generations of Oregonians. 

Oregon's participation in the federal coastal zone management program has resulted in increased technical, 
financial and legal assistance to local governments, regional agencies and state agencies in managing 
coastal resources. The state has received funds to foster the development and implementation of coordi- 
nated comprehensive plans, to acquire the South Slough Estuarine Sanctuary, to create a technical data 
base for use in making more informed decisions, and to identify and plan for the impacts of coastal energy 
development. The state expects that future funds will be available for these purposes as well as for ongoing 
research, public education and for beach access. Finally, because Oregonians have taken the lead in wisely 
and responsibly managing their coastal resources, participation in the federal program assures that, under 
federal law, actions of federal agencies which affect the coastal zone w~ll be consistent to the maximum 
possible extent with Oregon's program. 



9 .  F r a se r  River  Es tuary  Management Program - f l owcha r t  ( f rom 
" A  Living River  By t h e  Door") 



FRASER RIVER ESTUARY MANAGEMENT PROGRAM 
f 

ISSUES AND CONCERNS 
FROM CITIZENS, USER GROUPS, 
AND GOVERNMENT AGENCIES IN THE CHANGING ESTUARY 

VISIONS 
WATER QUAUN 
RECREATION 
HABITAT 
LAND USE AND TRANSPORTATION 

POLICIES 
BASIC POLICY 
GOALS AND OBjECTIVES 

WATER QUALrrY 
RECREATION 
HABITAT 
LAND USE AND TRANSPORTATION 

I I 

ESTUARY PROGRAMS 
PLANS AND DESIGNATIONS 

ACTIVITY PROGRAMS 
- PORT TERMINAL - NAVlGATlON TRAFFIC 
- HABITAT MANAGEMENT - WASTE MANAGEMENT 
- DREDGING, DYKING & DRAINING - LOG STORAGE/ 

HANDLING - RECREATION & PARKS - OTHER 

AREA DESIGNATION 

MANAGEMENT AREA PLANS 
- BOUNDARY/SEMIAHMOO BAY -- DELTA FRONT 
- LOWER MAlN ARM - UPPER MAlN ARM - NORTH 

FRASER - PlTT RIVER 

ESTUARY MANAGEMENT SYSTEM 
THREE COMMIITEES 

- A POI-ICY COMMIlTEE 
- A KEY AGENCY GROUP 
- A PROGRAM COMMITTEE 

LEAD AGENCIES 
THREE SPECIAL PROCESSES 

- A PARTICIPATION PROCESS 
- A COORDINATED REFERRALS 

AND ASSESSMENT PROCESS 
- A FRASER ESTUARY INFORMATION 

SYSTEM 



10. Aquaculture Industry Overview: Statistics 



1 AQUACULTURE IN BRITISH COLUMBIA 1 
\ 

FIGURE 1 - FARM SITES (OPERATION AND INVESTIGATION) 
MAY, 1988 

NORTH COAST 

LOWER MAINLAND 

Operate Farm Investigate Site 
Approved Applied Approved 

Finfish 76 1 33 18 I 18 



DISTRIBUTION OF OPERATING FARMS IN BRITISH COLUMBIA 

Provincial Total 11 8 in 1987 
70 in 1986 

North Coast 

3 (2) 

S.E. Uancouuer 
l sland 8 ( 7 )  1 

I 
Up to November 30, 1987. Numbers in parentheses were the farms I 
operating up to October 30, 1986. 1 



B.C. Aquaculture yh I Production - 1987 @st) I 
125 Tonnes 

Salmon & Saltwater 
T r o u t  

1000 Tonnes 
$6.5 MII. 

6 3 %  I 



B.C. Aquaculture Production 
1985 

103 tonnes 

Oyr te r8  
3420 tonnsa 

$2.6 MII. 1 6 4 %  I 



IB.c. Aquaculture 1990$ Other Species 1 ,I est. ,$22~iI. 

k I F r e s h w a t e r  1 
7,000 Tonnes 

Trout  

$5 Mil. $1.5 mil. 

Salmon & Saltwater 
t r o u t  

15,000 Tonnes 
$125 Mil. 

93.5 % 



11. Excerpt from Summary of Recommendations of Coastal Zone 
Resource Sub-committee (May 1 9 7 7 )  



Summary o f  C o a s t a l  Zone Resource  Sub-commit tee  
Recommsndations:  

1. E a r l y  c o n s i d e r a t i o n  s h o u l d  be g i v e n  t o  t h e  
e s t a b l i s h m e n t  of an  ongo ing  i n t e r - g o v e r n m e n t a l  
mechanism, c o m p r i s e d  of  t h e  a p p r o p r i a t e  gove rnmen ta l  
a g e n c i e s ,  whose f u l l t i m e  commitment would be t o :  

A )  P r o v i d e  c o o r d i n a t i v e  and a d v i s o r y  f u n c t i o n  t o  
c o a s t a l  r e l a t e d  programs and p l a n s  o r  r e q u e s t s  of  
government  and non-qovernmenta l  o r g a n i  z a t i o n s ,  
i n c l u d i n g  t h e  d i s s e m i n a t i o n  of  i n f o r m a t i o n  t o  t h e  
g e n e r a l  p u b l i c :  

B I d e n t i f y  r e g i o n a l  r 2 s o u r c e  manaqement s t r a t e g i e s  
and  o p t i o n s  and  d e v e l o p  o p e r a t i n g  g u i d e l i n e s  f o r  
i n t e g r a t e d  c o a s t a l  r e s o u r c e  management and 
p r o t e c t i o n :  

C )  Asses s  c u r r e n t  i n i t i a t i v e s ,  s u c h  a s  t h e  j o i n t  
f e d e r a l / p r o v i n c i a l  s t u d y  program on t h e  F r a s 2 r  
R ivo r  and E s t u a r y ,  w i t h  r e g a r d  t o  t h e i r  
a p p l i c a b i l i t y  t o  o t h e r  r e g i o n s  of t h e  c o a s t ;  

D )  D i r s c t  t h e  deve lopment  and i m p l e m e n t a t i o n  of a n  
i n t e g r a t e d  c o a s t a l  r e s o u r c e  manaqement program by 
c o o r d i n a t i n g  t h e  f o l l o w i n g  t a s k s :  

The p r e p a r a t i o n  of a  c o a s t a l  r e s o u r c e  f o l i o  o r  
a t l a s  w h i c h  p r o v i d e s  an o v e r a l l  p e r s p e c t i v e  of  
t h e  c o a s t a l  zone ,  i n c l u d i n g  i t s  p h y s i o g r a p h i c ,  
b i o t i c ,  o c e a n o g r a p h i c  and c l i m a t i c  r e g i o n s ,  and 
b o u n d a r i e s ,  a s  w e l l  a s  a s s o c i a t e d  c o a s t a l  
p r o c e s s e s  and n a t u r a l  r e s o u r c e  v a l u e s  and 
u s e s .  T h e  s c a l e  of t h i s  f o l i o  s h o u l d  be a t  t h e  
" b r o a d  r e s o u r c e  a l l o c a t i o n  l e v e l " .  

The deve lopment  and i m p l e m e n t a t i o n  of  a  
" b i o p h y s i c a l n  i n v e n t o r y  proqram f o r  t h e  c o a s t a l  
zone .  P a r t i c u l a r l y  f o r  u se  w i t h  t h e  s h o r e l i n e  
and m a r i n e  components  of t h e  c o a s t a l  zone ,  t h i s  
p roqram w i l l  r e q u i r e :  

a )  The deve lopmen t ,  t e s t i n g ,  and a p p l i c a t i o n  of 
i n v e n t o r y  m e t h o d o l o g i e s  and c l a s s i f i c a t i o n  
s y s t e m s  ; 



b )  The c o o r d i n a t i o n  of c u r r e n t  and p r e s e n t l y  
s c h e d u l e d  r e s e a r c h  and i n v e n t o r y  e f f o r t s  
w h i c h  may be p e r t i n e n t  t o  t h e  progr3m: 

C )  The e s t a b l i s h m e n t  of  r e s e a r c h  p rog rams  
o r i e n t e d  t o w a r d s  i n - d e p t h  e x a m i n a t i o n  of 
s e l e c t e d  f a c t o r s  d i t h i n  b i o p h y s i c a l  r e s o u r c e  
s y s t e m s  ; 

d )  The deve lopment  of s t r o n g e r  l i a i s o n s  between 
i n f o r m a t i o n  q e n e r a t i n q  and i n f o r m a t e d  u s i n g  
a g e n c i e s  t o  e n s u r e  t h a t  t h e  i n f o r m a t i o n  i s  
of a  f o r m a t  and s c a l e  f a c i l i t a t i n s  i t s  
immedia te  and maximum u s e :  

e )  The i d e n t i f i c a t i o n  of a p p r o p r i a t e  c r i t e r i a  
( c l a s s i f i c a t i o n  s y s t e m s )  f o r  s u c h  
i n t e r p r e t a t i o n s  a s  u s e  c a p a b i l i t y ,  u s e  
s u i t a b i l i t y ,  impac t  s e n s i t i v i t y ,  and 
p o t e n t i a l  h a r v e s t a b i l i t y .  

i i i  The a n a l y s i s  of s p e c i f i c  p rob lems  r e c u r r i n q  i n  
t h e  c o a s t a l  zone and t h e  i d e n t i f i c a t i o n  of 
p r i o r i t y  g e o g r a p h i c  and s u b j e c t  a r o a s  r e q u i r i n q  
d e t a i l 3 d  i n v e n t o r y ,  r e s e a r c h  and management 
e f f o r t s .  

i v )  The r ev i ew of e x i s t i n g  r e f e r r a l  s v s t e m s  w i t h  a  
view t o ~ a r d s  i d e n t i f y i n g  s p e c i f i c  c h a n g e s  t h a t  
c a n  and s h o u l d  be made. A s p e c t s  t h a t  r e q u i r ~  
f u r t h e r  i n v e s t i g a t i o n  i n c l u d e :  

a )  The s i m p l i f i c a t i o n  of some r e f e r r a l  s y s t e m s  
and t h e  e x p a n s i o n  of o t h e r s  t o  i n c l u d e  t h e  
i n t e r e s t s  of a d d i t i o n a l  a g e n c i e s :  

b )  T h e  improvement of some r e f e r r a l  s y s t e m s  
w i t h  r e s p e c t  t o  q u a l i t y  and q u a n t i t y  of 
i n f o r m a t i o n  c i r c u l a t e d  s o  t h a t  r e c i p i e n t s  
c a n  make informed judgments :  

C )  The a d d i t i o n  of i n c r e a s e d  r e s o u r c e s  and  
a n a l y t i c a l  c a p a b i l i t i e s  of some of t h e  
p a r t i c i p a n t s  i n  r e f e r r a l  s y s t e m s ,  i n  o r d e r  
t h a t  t h e s e  a q e n c i e s  c a n  g i v e  a d e q u a t e  
c o n s i d e r a t i o n  t o  r e f e r r a l s .  



v )  The i d e n t i f i c a t i o n ,  i n  coope ra t i on  w i t h  t h e  
above a c t i v i t i e s ,  of t h e  r o l e  and o r i e n t a t i o n  
t h a t  r e s e a r c h  should  t a k e  i n  t h e  c o a s t a l  zone. 
Areas r e q u i r i n g  f u r t h e r  c o l l a b o r a t i v e  , 

i n v e s t i g a t i o n  i n c l u d e :  

a )  The d e s i g n  of a  system t o  i d e n t i f y  t h e  
b i o l o g i c a l  and p h y s i c a l  v a r i a b l e s  t h a t  
should  be r o u t i n e l y  monitored i n  s p e c i f i e d  
c o a s t a l  resource  sys tems:  

b )  The i d e n t i f i c a t i o n  of s p e c i f i c  proposed o r  
ongoing developments s u i t a b l e  f o r  moni tor ing 
exper iments  a p p l i c a b l e  t o  f u t u r e  impact 
p r e d i c t i o n ;  

c )  The assessment of t h e  a p p l i c a t i o n  of 
advanced technology t o  c o a s t a l  zone 
management ( e .  g. t h e  Landsat s a t e l l i t e  f o r  
reconna issance  i n v e n t o r i e s  and f o r  
moni tor ing of B . C .  c o a s t a l  env i ronment ) :  

d )  The assessment of e x i s t i n g  qovernmental  and 
u n i v e r s i t y  d a t a  banks ( i n  coope ra t i on  w i t h  
agenc i e s  and e x p e r t s  i n  t h i s  f i e l d )  w i t h  t h e  
view t o  a s s e s s i n g  i n t e g r a t e d  d a t a  s e t s  and 
o p t i o n s  f o r  developing an i n t e g r a t e d ,  
computerized d a t a  management system 
( s t o r a g e ,  r e t r i e v a l  and a n a l y s i s )  f o r  t h e  
c o a s t a l  zone : 

e )  The assessment of e x i s t i n g  and f u t u r e  
fundamental  r e sea rch  needs w i t h  r e s p e c t  t o  
b i o l o g i c a l  and p h y s i c a l  p r o c e s s e s ,  system 
i n t e r r e l a t i o n s ,  e t c . .  

v i )  The development of programs f o r  p u b l i c  
i n fo rma t ion ,  and t h e  educa t ion  of governmental 
e r s o n n e l  i n  t h e  f i e l d  of c o a s t a l  zone 
management. Number of o p t i o n s  cou ld  be pursued:  

a )  Educat ional  proqrams ( l e c t u r e s ,  c o u r s e s ,  
mult imedia p r e s e n t a t i o n s  and f i e l d  
demons t r a t i ons ,  e t c . )  emphasizing:  - t h e  
s i g n i f i c a n c e  of t h e  c o a s t a l  rezone,  i t s  
r e sou rces  and i t s  problems: - t h e  n e c e s s i t y  
of e s t a b l i s h i n g  a  b iophys i ca l  b a s i s  f o r  
c o a s t a l  resource  management d e c i s i o n s .  (For 
example, c u r r e n t  e f f o r t s  t o  communicate 



t h e s e  c o n c e p t s  t o  c o a s t a l  r e g i o n a l  
d i s t r i c t s ,  k e y  c o a s t a l  m u n i c i p a l i t i e s ,  k e y  
p r o v i n c i a l  a g e n c i e s ,  c o a s t a l  o r i e n t e d  
p r i v a t e  i n d u s t r y  a n d  p u b l i c  i n t e r e s t  g r o u p s  
s h o u l d  be e x p a n e d ) .  

b )  E n c o u r a g i n g  i n t e r d i s c i p l i n a r y  p r o g r a m s  f o r  
r e s o u r c e  m a n a g e m e n t .  S c h o l a r s h i p s  f o r  
g r a d u a t e  s t u d e n t s  i n t e r e s t e d  i n  c o a s t a l  
r e s o u r c e s  s h o u l d  b e  o f f e r e d  a n d  p r o v i s i o n  
s h o u l d  b e  made f o r  s t u d y  l e a v e s  f o r  
g o v e r n m e n t  e m p l o y e e s  t o  t a k e  c o u r s e s  a n d  
d e g r e e  p r o g r a m s  i n  t h i s  f i e l d .  

c )  P r o c e d u r e s  f o r  e x p e d i t i n g  t h e  c ~ m m u n i c a t i o n  
o f  r e s e a r c h  r e s u l t s  a n d  m a n a g e m e n t  
e x p e r i e n c e  e l s e w h e r e  s h o u l d  b e  e n h a n c e d .  
T h e s e  s h o u l d  b e  i n p l e m e n t e d  i n  a d d i t i o n  t o  
t r a i n i n g  p r o g r a m s ,  a n d  w o u l d  i n v o l v e  
p r o v i s i o n s  f o r  r e p o r t i n q  o n  c o n t r a c t  
r e s e a r c h ,  f o r  m o u n t i n g  a n d  a t t e n d i n g  
c o n f e r e n c e s ,  a n d  f o r  v i s i t i n g  o t h e r  a q e n c i e s  
o f  g o v e r n m e n t .  

v i i )  C o n s i s t e n t  w i t h  t h e  v a r i o u s  m a n a q e m e n t  
d e c i s i o n s  t o  b e  made ,  e x i s t i n g  s o c i o - e c o n o m i c  
d a t a  s h o u l d  b e  c o l l e c t e d ,  a n a l y z e d ,  a n d  
s p e c i f i c  d a t a  n e e d s  s h o u l d  b e  i d e n t i f i e d .  
F u t u r e  s t u d y  p r o g r a m s  s h o u l d  i n c l u d e  t h e  
d e v e l o p m e n t  o f  m e t h o d o l o g i e s  f o r  g e n e r a t i n g  
s o c i o - e c o n o m i c  i n f o r m a t i o n  a n d  f o r  i n t e g r a t i n q  
i t  w i t h  b i o p h y s i c a l  d a t a .  

The  i n i t i a l  f o c u s  f o r  t h e  a b o v e  i n i t i a t i v e s  s h o u l d  b e  i n  
t h e  S t r a i t  o f  G e o r g i a  r e g i o n ,  a n d  m o r e  s p e c i f i c a l l y  
s h o u l d  c o n c e n t r a t e  o n  t h e  s o u t h e a s t  c o a s t  o f  V a n c o u v e r  
I s l a n d ,  t h e  LoNer  M a i n l a n d  a n d  Howe S o u n d .  

E x i s t i n g  b i o p h y s i c a l  d a t a  a n d  s o c i o - e c o n o m i c  d a t a  ( a s  i t  
i s  g e n e r a t e d )  s h o u l d  b e  made  a v a i l a b l e  t o  l o c a l  
j u r i s d i c t i o n s  i n  a  r e a d i l y  u s a b l e  f o r m ,  ( e . 9 .  g u i d e l i n e s  
f o r  t h e  u s e  o f  b i o p h y s i c a l  d a t a  i n  d e c i s i o n s  r e g a r d i n g  
l a n d  a n d  r e s o u r c e  u s e  manaqemen t  s h o u l d  b e  d e v e l o p e d ) .  
I n  a d d i t i o n ,  s u c h  m e t h o d s  a s  t h e  p r o v i s i o n  o f  t e c h n i c a l  
e x p e r t i s e  t o  a s s i s t  c o a s t a l  m u n i c i p a l i t i e s  a n d  r e g i o n a l  
d i s t r i c t s  w i t h  t h e  z o n i n g  a n d  d e v e l o p m e n t  c o n t r o l  
p r o c e s s e s  s h o u l d  b e  c o n s i d e r e d .  S i m i l a r l y ,  g e n e r a l  
p o l i c y  a n d  manaqemen t  g u i d e l i n e s  f o r  t h e  c o a s t a l  z o n e  
s h o u l d  a l s o  b e  d e v e l o p e d  a n d  d i s t r i b u t e d  t o  d e v e l o p m e n t  
o r i e n t e d  a q e n c i e s  ( g o v e r n m e n t  a n d  p r i v a t e )  t o  g u i d e  t h e m  



i n  p l a n n i n g  t h e  l o c a t i o n  and s c a l e  of p r o p o s e d  
f a c i l i t i e s .  For  example ,  c o n s i d e r a t i o n  s h o u l d  be g i v e n  
t o  t b e  d e s i r a b i l i t y  of d e v e l o p i n g  an  impac t  a s s e s s m e n t  
p o l i c y  f o r  t h e  c o a s t a l  zone a l o n g  t h e  l i n e s  of t h e  r e c e n t  
p r o v i n c i a l  o r d e r - i n - c o u n c i l  made i n  r e s p e c t  of S t u r g e o n  
and R o b e r t s  Banks and Boundary and Semiahmoo Bay. 

4 .  C o a s t a l  r e s o u r c e  management p l a n s  u h i c h  d e s i g n a t e  t h e  
u s e s  of l a n d  and w a t e r  r e s o u r c e s  s h o u l d  be d e v e l o p e d .  
S i n c e  t h e  f o r m u l a t i o n  and i m p l e m e n t a t i o n  of s u c h  p l a n s  
would be g r e a t l y  f a c i l i t a t e d  by t h e  p r o v i s i o n  of 
background i n f o r m a t i o n  - b i o p h y s i c a l ,  s o c i a l ,  economic  - 
i n  a  form which a l l o w s  r e s o u r c e  use  o p t i o n s  i n c l u d i n g  
t h e i r  b e n e f i t s  and c o s t s  t o  be e a s i l y  i d e n t i f i e d  and 
a s s e s s e d ,  t h e r e  i s  an  o b v i o u s  need t o  e s t a b l i s h  a  
c l o s e - w o r k i n g  r e l a t i o n s h i p  between t h i s  management 
f d n c t i o n  and t h e  f u n c t i o n  of i n f o r m a t i o n  g e n e r a t i o n  and 
d i s s e m i n a t i o n  a s  i d e n t i f i e d  i n  Recommendation No. 1 a b o v e .  

5 .  Ongoing f i n a n c i a l  and a d m i n i s t r a t i v e  mechanisms a t  b o t h  
t h e  f e d e r a l  and  p r o v i n c i a l  l e v e l s  s h o u l d  be c o n s i d e r e d  t o  
f a c i l i t a t e  t h e  a c q u i s i t i o n  of l a n d s  and f e a t u r 2 s  w h i c h  
m e r i t  c o n s s r v a t i o n  b u t  a r e  n o t  p r o t e c t a b l e  t h r o u g h  
e x i s t i n g  m e c h a n i s n s .  

6 .  The p u b l i c  s h o u l d  have t h e  o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  
c o a s t a l  r e s o u r c e  u s e  d e c i s i o n s .  Approaches s u g g e s t e d  f o r  
e n s u r i n g  t h e  r e p r e s e n t a t i o n  of  an in formed p u b l i c  and 
d e c i s i o n - m a k i n g  i n c l u d e :  

A )  The e s t a b l i s h m e n t  of a  c e n t r a l  a n d / o r  r e g i o n a l  
i n f o r m a t i o n  c e n t  r e (  s )  on c o a s t a l  r e s o u r c e  management: 

3) The p r o v i s i o n  t h a t  t h o s e  a g e n c i e s  of government  
w h i c h  r e f l e c t  t h e  r ange  of p u b l i c  i n t e r e s t s  have a n  
o p p o r t u n i t y  t o  p a r t i c i p a t e  i n  t h e  d e c i s i o n - m a k i n g  
p r o c e s s  ; 

C )  The p r o v i s i o n  of an  o p p o r t u n i t y  f o r  a f f e c t e d  
i n t e r e s t s  t o  p a r t i c i p a t e  d i r e c t l y  i n  t h e  
d e c i s i o n - m a k i n g  p r o c e s s  : 

D) T h e  p r o v i s i o n  of f u n d i n g  t o  p u b l i c  i n t e r e s t  g r o u p s  
i n  o r d e r  t h a t  t h e y  may d e v e l o p  p o s i t i o n  p a p e r s  and 
e d u c a t i o n  p rog rams .  

7 .  The re  a r e  a  number of i n i t i a t i v e s  t h a t  c a n  a n d ' s h o u l d  be 
pu r s u e d  on a n  i n d i v i d u a l  agency  b a s i s .  Those i d e n t i f i e d  
t o  d a t e  i n c l u d e :  t h e  i n c o r p o r a t i o n  of e c o l o g i c a l  c r i t e r i a  
i n t o  t h e  r e s o l u t i o n  of p rob lems  a s s o c i a t e d  w i t h  a c c r e t e d  



l a n d s ,  p a r t i c u l a r l y  w i t h  r e s p e c t  t o  a c q u i r e d  p r i v a t e  
p r o p e r t y  r i g h t s  a n d  l a n d  u s e :  a n d  t h e  c o n t r o l l i n g  o f  
u n a t h o r i z e d  l o n g - t e r m  u s e  of Crown l a n d s  ( t r e s p a s s ) .  



1 2 .  P o s s i b l e  i m p a c t s  o f  a  s a l m o n  f a r m  u p o n  t h e  m a r i n e  
e n v i r o n m e n t  ( c o u r t e s y  M i n i s t r y  o f  E n v i r o n m e n t  a n d  P a r k s )  
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1 3 .  Commentary on Washington S t a t e  Timber ,  F i s h ,  W i l d l i f e  
Agreement .  



Commenta ry  o n  W a s h i n g t o n  S t a t e  T i m b e r ,  F i s h ,  W i l d l i f e  
A g r e e m e n t  

T h e  o r i g i n  o f  t h e  TFW a q r e e m e n t  c a n  be t r a c e d  t o  a r e c e n t  
U.S. f e d e r a l  c o u r t  d e c i s i o n  u p h o l d i n g  c e r t a i n  I n d i a n  t r e a t y  
r i g h t s  w h i c h  c a u s e d  t h e  f o r e s t  i n d u s t r y  t o  be c o n c e r n e d  t o  
t h e  p o i n t  t h a t  i t  l o o k e d  f o r  c r e a t i v e  o p t i o n s  i n  o r d e r  t o  
a l l e v i a t e  t h e  r i s k  o f  a p o t e n t i a l  l o s s  i n  h i g h e r  c o u r t s .  T h e  
r e s u l t ,  t h r o u g h  a p p l i c a t i o n  o f  p r i n c i p l e s  o f  c o n s e n s u a l  
d i s p u t e  r e s o l u t i o n ,  w a s  a n  a g r e e m e n t  hammered o u t  t h r o u g h  
h u n d r e d s  o f  h o u r s  o f  m e e t i n g s  among r z p r e s e n t a t i v e s  who w e r e  
c o m m i t t e d  t o  a c h i e v i n g  t h e i r  own p o s i t i v e  o b j e c t i v e s ,  r a t h e r  
t h a n  a t t a i n i n g  a ~ s o l u t e  v i c t o r y  o v e r  t h o s e  i n t e r e s t s  t h e y  
p e r c e i v e d  t o  b e  a d v e r s e  t o  t h e i r  own.  The  p r o c e s s  r e c o g n i z e d  
t h e  i n h e r e n t  l i m i t a t i o n s  o f  l e g i s l a t i o n  i n  t h e  c o n t r o l  o f  
human c o n d u c t .  W h i l e  t h i s  o f f i c e  i s  o f  t h e  o p i n i o n ,  a n d  
r e c o m m e n d s ,  t h a t  p u b 1  i c  managemen t  s y s t e m s  h a v e  t h e i r  b a s e s  
i n  l e g i s l a t i o n ,  wise managemen t  o f  t h e  p h y s i c a l  e n v i r o n m e n t  
m u s t  r e c o g n i z e  t h e  human c o m p o n e n t  a s  c r i t i c a l  t o  a c h i e v i n g  
t h e  l e g i s l a t i v e  o b j e c t i v e s .  T h e  TFW p r o c e s s  d i d  j u s t  t h a t .  

The  p r o c e s s  b e g a n  w i t h  i n f o r m a l  d i s c u s s i o n s  t h a t  i n c l u d e d  a l l  
knoxn  i n t e r e s t  g r o u p s  a n d  a g e n c i e s .  O u t  o f  t h o s e  
d i s c u s s i o n s ,  " w h i c h  e v e n t u a l l y  i n v o l v e d  a l l  t h e  a p p r o p r i a t e  
S t a t e  a g e n c y  p e o p l e ,  i n d u s t r y ,  e n v i r o n m e n t a l  f o l k s  a n d  t r i b a l  
r e p r e s e n t a t i v e s ,  " came a n  a q r e e m e n t  f o r  a n  e x p l o r a t o r y  
m e e t i n g .  

The  p u r p o s e  o f  t h e  e x p l o r a t o r y  m e e t i n g  l a s t i n g  t w o  a n d  h a l f  
d a y s  was t o  d e f i n e  p o s i t i v e  g o a l s  f o r  e a c h  g r o u p :  "We a g r e e d  
t h a t  a n y b o d y  who s t a y e d  i n  t h e  p r o c e s s  a f t e r  t h e  t w o  a n d  a 
h a l f  d a y s ,  h a d  t o  be c o m m i t t e d  t o  a c h i e v i n g  a l l  o f  t h e  
g o a l s .  I f  y o u  c o u l d n ' t  s u b s c r i b e  t o  t h a t ,  y o u  t o o k  y o u r s e l f  
o u t  o f  . t h e  p r o c e s s .  And i f  y o u  s t a y e d ,  a g r e e i n g  t o  a b i d e  by 
t h o  g o a l s ,  d e c i s i o n s  w o u l d  be made by c o n s e n s u s ,  n o t  by  v o t e . "  

T h u s  was a c h i e v e d  a f u n d a m e n t a l  s h i f t  i n  t h e  o r i e n t a t i o n  o f  
p u b l i c  r e s o u r c e  r e g u l a t i o n  - r a t h e r  t h a n  a s e r i e s  o f  commands 
f r o m  c o u r t s  o r  g o v e r n m e n t  a g e n c i e s ,  t h e  p a r t i c i p a t i v e  p r o c e s s  



by xh ich  r e g u l a t o r y  g o a l s  were def ined  gave each group a 
pe raana l  s t a k e  i n  t h e  succes s  of t h e  program. J i m  Waldo, a  
S e a t t l e  a t t o r n e y  who was one of t h e  key a r c h i t e c t s  of t h e  TFW 
agreement ,  has descr ibed  i t  a s  fo l l ows :  

" I t  took s i x  arduous  months t o  complete t h e  b u i l d i n g  
of t he  TFW p roces s .  The e n t i r e  premise of f o r e s t  
manaqement i n  t h e  s t a t e  of Washington was changed from 
a  r e g u l a t i o n  based system ( i n  o t h e r  words i f  i t ' s  i n  
t h e  r e g u l a t i o n  y o u ' r e  going t o  have t o  do i t ,  b u t  i f  
i t ' s  not i n  t he  r e g u l a t i o n s  you d o n ' t  have t o  do i t ) .  
From t h i s  we went t o  a  system t h a t  i s  based on 
managinq towards c e r t a i n  q o a l s  and f a r  more s e n s i t i v e  
t o  s i t e - s p e c i f i c  s i t u a t i o n s ,  l o c a t i o n  by l o c a t i o n .  
Regula t ions  a r e  s t i l l  t h e r e ,  b u t  only  3s a  stop-gap 
 here t h e  p a r t i e s  f i n d  i t  imposs ib le  t o  f i n d  any o t h e r  
way t o  conduct t h e i r  bus ines s . "  

"We a l s o  s e t  u p  a  p r i o r i t y  mat r ix  where we have 
concerns  about how an ope ra t i on  i s  conducted.  And 
i n s t e a d  of t r y i n g  t o  dea l  w i t h  i t  by r e g u l a t i o n ,  we 
i d e n t i f i e d  where those  c o n d i t i o n s  a r e  l i k e l y  t o  occur 
and through a  s 2 r i e s  of fundings  a t  t h e  s t a t e  l e v e l  
and agreements between i n d u s t r y ,  environmental  groups ,  
t h e  t r i b e s ,  and s t a t e  agenc i e s ,  we have 
i n t e r d i s c i p l i n a r y  teams t h a t  go o u t  and have a  look a t  
t hose  proposed t imber  c u t s .  And t hey  d o n ' t  s t a r t  w i t h  
a  s e t  of r e g u l a t i o n s .  They s t a r t  w i t h  a  s e t  of 
concerns ,  o r  i s s u e s  about t hose  c u t s ,  and they  t a i l o r  
how t h a t  c u t  i s  going t o  occur .  We've been a t  t h i s  
p rocess  i n fo rma l ly  f o r  about f i v e  months now, w i t h  
e i g h t  o r  n ine  of t he se  i n t e r d i s c i p l i n a r y  teams i n  t h e  
f i e l d . "  

The u l t i m a t e  goal  of t h e  TFW p roces s  was t o  c r e a t e  a  
management environment i n  which c o o p e r a t i v e  r e l a t i o n s h i p s  
based on mutual r e s p e c t  and unders tand ing  supercede t h e  
former system based on f r a c t i o u s ,  a d v e r s a r i a l  p o s t u r e s  and 
c o n t i n u a l  a t t e m p t s  t o  c rush  opponents '  i n t e r e s t s  throuqh 
l e g i s l a t i o n  and l i t i g a t i o n .  A s  J i m  Waldo expressed i t :  
"Ul t ima te ly ,  i t  means developing a  system where 
r e l a t i o n s h i p s  improve over time so  t h a t  p r e t t y  soon t h e  
way you s o l v e  problems i s  t o  pick up t h e  t e l ephone . "  

I t  should  be remembered t h a t  l e g i s l a t i o n  d i d  have i t s  p a r t  
i n  t h e  TFW p roces s .  The u l t i m a t e  agreement fo rged  ou t  
among a l l  of t h e  groups involved,  and s p e c i f y i n g  a  p roces s  
i nvo lv ing  s c i e n t i f i c ,  manager ia l ,  and p o l i c y  i n p u t ,  w i t h  a  
r e s e a r c h  and moni tor ing component, and t h e  p r e v i o u s l y  



m e n t i o n e d  " i n t z r - d i s c i p l i n a r y  teamsn, p a s s e d - i n t o  
l e g i s l a t i o n  t h r o u g h  t h e  S t a t e  L e g i s l a t u r e  a n d  S e n a t e  w i t h  
no  o p p o s i n g  v o t e s .  

I t  s h o u l d  a g a i n  be s t a t e d  t h a t  A m e r i c a n  e x p e r i e n c e  w i t h  
n e g o t i a t e d  d i s p u t e  r e s o l u t i o n ,  a s  w i t h  c o a s t a l  m a n a g e m e n t ,  
h a s  n o t  b e e n  u t o p i a n .  D i f f e r e n c e s  i n  g o v e r n a n c e  s y s t e m s  
b e t w e e n  t h e  U . S .  a n d  C a n a d a  m u s t  b e  c o n s i d e r e d  i n  a n y  
a t t e m p t  t o  " i n s t i t u t i o n a l i z e n  c o n s e n s u a l  d i s p u t e  
r e s o l u t i o n  n e c h a n i s m s .  A s  w i t h  c o a s t a l  m a n a g e m e n t ,  t h i s  
r e p o r t  a t t e m p t s  t o  i s o l a t e  t h e  p r i n c i p l e s  o f  f a i r n e s s  
w i t h i n  s p e c i f i c  c o n t e x t s .  D o r c e y  a n d  R i e k  i n  a p a p e r  
e n t i t l e d  " N e g o t i a t i o n - b a s e d  A p p r o a c h e s  t o  t h e  S e t t l e m e n t  
o f  E n v i r o n m e n t a l  D i s p u t e s  i n  C a n a d a n  h a v e  o b s e r v e d  a 
number  o f  d i f f e r e n c e s  b e t w e e n  C a n a d i a n  a n d  A m e r i c a n  
g o v e r n a n c e  s y s t e m s  u h i c h  a r e  w o r t h  r e v i e w i n g :  

- P r a p e r t y  r i g h t s  a n d  d u e  p r o c e s s  [ a p a r t  f r o m  c r i m i n a l  
m a t t e r s ]  a r e  n o t  e n s h r i n e d  i n  t h e  c o n s t i t u t i o n  i n  
C a n a d a .  

- The c o n s t i t u t i o n a l  d i v i s i o n  o f  r e s p o n s i b i l i t i e s  f o r  
n a t l l r a l  r e s o u r c e s  g i v e s  t h e  p r o v i n c e s  a much b i g g e r  
r o l e  t h a n  s t a t e s  i n  t h e  C a n a d i a n  f e d e r a l  s y s t e m .  

- F e d e r a l  a n d  p r o v i n c i a l  g o v e r n m e n t  e x e c u t i v e s  ( i . e .  
C a b i n e t s )  i n  C a n a d a  h a v e  much g r e a t e r  f r e e d o m  t o  a c t :  
t h e y  a r e  n o t  s o  c o n s t  r a i n e d  by t h e  c o u r t s  a n d  
l e g i s l a t u r e s  a s  i n  t h e  U.S. 

- The d i s c r e t i o n a r y  n a t u r e  o f  C a n a d i a n  l e g i s l a t i o n  a n d  
t h e  w e a k  d e v e l o p m e n t  o f  a d m i n i s t r a t i v e  c o m p l i a n c e  
l e g i s l a t i o n  h a v e  r e s u l t e d  i n  much l e s s  u s e  o f  t h e  
c o u r t s  i n  C a n a d a .  

- The c o u r t s  i n  t h e  U.S. h a v e  h i s t o r i c a l l y  t a k e n  a more  
i n t e r v e n t i o n i s t  r o l e  a n d  t h i s  i s  o n l y  s l o w l y  e v o l v i n g  
i n  C a n a d a  u n d e r  t h e  i n f l u e n c e  o f  t h e  new C h a r t e r  o f  
R i g h t s  a n d  F r e e d o m s .  

- T h e r e  i s  a  g r e a t e r  t r a d i t i o n  o f  s e l f - g o v e r n a n c e  a n d  
l i t i g a t i o n  t h a t  g r e w  o u t  o f  t h e  r e v o l u t i o n  i n  t h e  
U . S . ,  i n  c o n t r a s t  t o  t h e  t r a d i t i o n  i n  C a n a d a  t h a t  t h e  
g o v e r n m e n t  h a s  a l w a y s  b e e n  t h e r e  a n d  t h e  Crown c a n  d o  
no  wrong  n o r  be s u e d .  



D o r c e y  a n d  R i e k  t ake  n o t e  o f  t w o  phenomena p e c u l i a r  t o  t h e  
d i f f e r e n t  l e g i s l a t i v e  e n v i r o n m e n t s  i n  C a n a d a  a n d  t h e  
U.S. :  f i r s t l y ,  i n  C a n a d a  t h e r e  i s  much less u s e  o f  
b a r g a i n i n g  a n d  n e g o t i a t i o n  " t h a t  i s  s t i m u l a t e d  by a d e s i r e  
t o  a v o i d  t h e  c o u r t s " .  ( T h i s  c a n  b e  s e e n  t o  h a v e  b e e n  t h e  
m a j o r  i m p e t u s  t o w a r d  s u c c e s s  i n  t h e  T i m b e r ,  F i s h ,  W i l d l i f e  
A g r e e m e n t :  u n f o r t u n a t e l y  i t  was a s t u m b l i n g  b l o c k  t o  a  
s i m i l a r  a g r e e m e n t  t o  e n a b l e  a q u a c u l t u r e  d e v e l o p m e n t  t o  
p r o c e e d  i n  W a s h i n g t o n  S t a t e  - t h e  c o u r t  s y s t e m  was  
p e r f e c t l y  a c c e p t a b l e  f o r  some p a r t i e s  who b e l i e v e d  t h e y  
would  p r e v a i l  i n  a  l e g a l  c o n t e s t . )  A t  t h e  same t ime, 
D o r c e y  a n d  R i e k  n o t e  t h a t  smaller  C a n a d i a n  b u r e a u c r a c i e s ,  
o p e r a t i n g  u n d e r  " h i g h l y  d i s c r e t i o n a r y  l e g i s l a t i o n "  w i t h  
r e l a t i v e l y  weak p o w e r s  o f  a d m i n i s t r a t i v e  c o m p l i a n c e ,  h a v e  
l i k e l y  i n c r e a s e d  t h e  f e a s i b i l i t y  o f  u s e £  u l ,  p r o d u c t i v e  
b a r g a i n i n g  a n d  n e g o t i a t i o n .  
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