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INTRODUCTION 

T h i s  P u b l i c  Report d e a l s  w i t h  t h e  Ombudsman's 
i n v e s t i g a t i o n  of t h e  p u r p o s e ,  Process and r e l e v a n t  
c i r c u m s t a n c e s  of  t h e  D r o v i n c i a l  government  I s invo lvemen t  
i n  t h e  c o v e r t  s u r v e i l l a n c e  of  qroups and i n d i v i d u a l s  i n  
t h e  p r o - c h o i c e  movement between J a n u a r y  and J u n e ,  1987.  
T h e  i n v e s t i g a t i o n  was i n i t i a t e d  p u r s u a n t  t o  s e c t i o n  1 0  o f  
t h e  Ombudsman A c t  f o l l o w i n q  c o m p l a i n t s  t o  t h e  Ombudsman by 

t h e  Concerned  C i t i z e n s  f o r  Choice  on A b o r t i o n  ( C C C A )  and  
t h e  B . C .  C i v i l  L ibe r t i e s  A s s o c i a t i o n  ( B C C L ) ,  t h a t  t h e  

fo rmer  A t t o r n e y  G e n e r a l  had improperly i n t e r f e r e d  w i t h  t h e  
p r i v a c y  and p o l i t i c a l  r i g h t s  o f  i n d i v i d u a l s  and community 
g r o u p s  d u r i n q  t h i s  Per iod .  

T h e  Ombudsman's o f f i c e  is  i n d e p e n d e n t  of  government ;  i t  

i n v e s t i q a t e s  matters of  government  a d m i n i s t r a t i o n ,  s e t t i n q  
i t s  own terms of r e f e r e n c e  w i t h i n  t h e  Ombudsman A c t ,  

h a v i n q  f u l l  powers of  i n q u i r y  and r e p o r t i n q  d i r e c t l y  t o  
t h e  l e q i s l a t i v e  a s sembly  o r  t o  t h e  p u b l i c .  The  r o l e  of 
t h e  Ombudsman's o f f i c e  is  n o t ,  however ,  t o  r e v i e w  
l e q i s l a t i v e  p o l i c y  i t s e l f ,  as  t h i s  i s  p a r t  of  t h e  

p o l i t i c a l  p r o c e s s .  Ra the r ,  i t  is t o  m o n i t o r  t h e  f a i r n e s s  
w i t h  w h i c h  deinoc r a t  i c  a 1 1 y d e t e r m i n e d  p o l i c y  is  
a d m i n i s t e r e d .  

T h e  Ombudsman's o f f i c e  is a l s o  n e u t r a l .  I t s  r o l e  i s  n o t  
t o  oppose  government ,  b u t  t o  assist government  t o  a c h i e v e  
a d m i n i s t r a t i v e  f a i r n e s s  i n  c a r r y i n g  o u t  i t s  po l i c i e s .  I n  

t h e  c i r c u m s t a n c e s  of t h i s  i n v e s t i g a t i o n  and report ,  t h e  
o f f i c e  h a s  no p o s i t i o n  o r  o p i n i o n  f o r  o r  a g a i n s t  c h o i c e  on 
a b o r t i o n .  
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Dur ing  t h e  i n v e s t i q a t i o n ,  t h e  Ombudsman's o f f i c e  h a s  had 

f u l l  access t o  a l l  r e l e v a n t  documents  and  i n d i v i d u a l s ,  
i n s i d e  and o u t s i d e  of qoverninent .  The o f f i c e  of  t h e  

A t t o r n e y  G e n e r a l  s p e c i f i c a l l y  waived  a n y  c l i e n t - s o l i c i t o r  
p r i v i l e g e  re la ted  t o  t h i s  case be tween t h e  qovernrnent and 
i t s  lawyers,  F a r r i s ,  Vaughan, W i l l s  & Murphy ( t h e  law 
f i r m ) ,  so  t h a t  there  would  be no doubt  a s  t o  t h e  
Ombudsman's a u t h o r i t y  t o  r e c e i v e  f u l l  d i s c l o s u r e  from t h e  
law f i rm. I n  a d d i t i o n ,  t h e  c u r r e n t  A t t o r n e y  G e n e r a l  
i n d i c a t e d  h i s  i n t e n t i o n  t o  p r o v i d e  access t o  CCCA t o  a l l  
r e l e v a n t  documents  h e l d  by qovernment  or  t h e  law f i r m .  
However, t h i s  was n o t  done  u n t i l  t h e  Ombudsman had  
r ev iewed  a l l  s u c h  docuinents  t o  e n s u r e  t h a t  no p e r s o n a l  
i n f o r m a t i o n  would be d i sc losed  t h a t  migh t  be p r e j u d i c i a l  
t o  i n d i v i d u a l s  o t h e r  t h a n  as it related t o  t h e i r  d i r ec t  
i n v o l v e m e n t  w i t h  CCCA and  i t s  a c t i v i t i e s .  T h e  Ombudsman 
h a s  r e c e i v e d  a s s u r a n c e s  from t h e  law f i r m  and f rom t h e  
former A t t o r n e y  G e n e r a l  t h a t  t h e  s p e c i f i c  i n f o r m a t i o n  
qathered from t h e  s u r v e i l l a n c e  was n o t  Passed t o  any  p a r t y  
who was n o t  d i r e c t l y  i n v o l v e d  i n  p r e p a r i n q  t o  o b t a i n  a 
c i v i l  i n j u n c t i o n .  

T h e  Ombudsman h a s  a l s o  had access t o  a l l  documents ,  n o t e s  
and  t apes ,  accumulated by t h e  p r i v a t e  i n v e s t i g a t o r s  b u t  
n o t  s u b m i t t e d  t o  t h e  law f i r m  or  t h e  government .  W h i l e  

these h a v e  n o t  been  made p u b l i c ,  t h e y  h a v e  been  c a r e f u l l y  
r ev iewed  t o  assess any  impropriety and w i l l  be des t royed  

by t h i s  o f f i c e .  I n f o r m a t i o n  and  a s s u r a n c e s  a s  t o  t h e i r  

n o n - p r e j u d i c i a l  n a t u r e  have  been  p r o v i d e d  by t h i s  o f f i c e  
t o  CCCA and t h e  B . C .  C o a l i t i o n  f o r  A b o r t i o n  C l i n i c s .  

The issues raised a re  of  s i q n i f i c a n t  i m p o r t a n c e  t o  B r i t i s h  
Columbians .  T h e  p u b l i c  d i s c u s s i o n  of t h e  Pas t  few weeks 
h a s  d e m o n s t r a t e d  widespread d i s t r u s t  of qovernment  
i n t e n t i o n s  and a c t i o n s  i n  these c i r c u m s t a n c e s .  Many have  
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c o n c l u d e d ,  w i t h o u t  t h e  o p p o r t u n i t y  t o  c o n s i d e r  a l l  o f  t h e  
f a c t s ,  t h a t  t h e  Premier 's  o f f i c e ,  t h e  f o r m e r  A t t o r n e y  
G e n e r a l ,  t h e  law f i r m  and t h e  P r i v a t e  i n v e s t i q a t o r s  acted 
improperly and  perhaps i l l e q a l l y .  Those  who were t h e  
s u b j e c t  of t h e  s u r v e i l l a n c e  f e e l  t h a t  t h e i r  r i q h t s  h a v e  
b e e n  v i o l a t e d .  A breach o f  p u b l i c  c o n f i d e n c e  i n  t h e  
f a i r n e s s  of q o v e r n m e n t  i s  u n t e n a b l e  i n  a democracy. 
However,  i t  i s  e q u a l l y  t h r e a t e n i n s  t o  o u r  s o c i e t y  t h a t  
r e p u t a t i o n s  m i q h t  be d i s c r e d i t e d  by i n n u e n d o  and  
s u p p o s i t i o n ,  w i t h o u t  a n  i n d e p e n d e n t  r e v i e w  a n d  a n a l y s i s  of 

a l l  o f  t h e  e v i d e n c e .  

The  D u r p o s e  o f  t h i s  i n v e s t i q a t i o n  and  repor t  i s  t o  
c o n s i d e r  t h e  q o v e r n m e n t  p u r p o s e  a n d  p r o c e d u r e  i n  t h i s  
s u r v e i l l a n c e  case. A s  w i t h  a n y  i n v e s t i g a t i o n ,  i f  

impropr ie ty  is  d e t e r m i n e d ,  i t  is t h e  s t a t u t o r y  d u t y  of t h e  
Ombudsman's o f f i c e  t o  e x p l a i n  t h e  r e a s o n s  f o r  t h i s  a n d  t o  
m a k e  r e c o m m e n d a t i o n s  t o  g o v e r n m e n t  f o r  c h a n g e s  i n  
a d m i n i s t r a t i v e  p rac t i ces  t h a t  e n s u r e  g rea t e r  
a c c o u n t a b i l i t y  a n d  f a i r n e s s  i n  t h e  f u t u r e .  E q u a l l y ,  i f  
govern inent  i s  t h o u q h t  t o  h a v e  acted properly i n  t h e  
c i r c u m s t a n c e s ,  i t  is  t h e  Ombudsman's d u t y  t o  e n s u r e  t h a t  

t h e  p u b l i c  f u l l y  u n d e r s t a n d s  why t h i s  i s  s o ,  i f  c o n f i d e n c e  
i s  t o  be res tored .  

GENERAL FACTS 

A t  a l l  r e l e v a n t  times t o  t h i s  i n v e s t i q a t i o n ,  s e c t i o n  2 5 1  
o f  t h e  C r i m i n a l  Code of Canada was v a l i d  c r i m i n a l  
l e g i s l a t i o n  c r e a t i n q  a n  i n d i c t a b l e  o f f e n c e  p u n i s h a b l e  by 

i i n p r i s o n m e n t ,  t o  u s e  a n y  means t o  p r o c u r e  a n  a b o r t i o n  
o u t s i d e  of s p e c i f i c  e x c e p t i o n s  i n v o l v i n g  t h e r a p e u t i c  
abor t  i o n  committees a t  accredi ted h o s p i t a l s  . The 
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q o v e r n i n e n t  p o l i c y ,  as  a r t i c u l a t e d  p u b l i c l y  by t h e  Premier, 
was t o  e n f o r c e  t h i s  law by n o t  a l l o w i n q  a n y  f r e e - s t a n d i n q  
a b o r t i o n  c l i n i c s  t o  be e s t a b l i s h e d  o r  t o  operate  i n  B . C .  

P u b l i c  s t a t e m e n t s  were i s s u e d  by t h e  C o n c e r n e d  C i t i z e n s  
f o r  C h o i c e  o n  A b o r t i o n  ( C C C A )  t h a t  t h e y  i n t e n d e d  t o  
o r g a n i z e  a n d  r a i s e  f u n d s  f o r  t h e  p u r p o s e  o f  e s t a b l i s h i n q  a 
f r e e - s t a n d i n q  a b o r t i o n  c l i n i c .  I n  these c i r c u m s t a n c e s  t h e  
former A t t o r n e y  G e n e r a l  says  h e  e x e r c i s e d  h i s  j u d q m e n t  t o  
i n s t r u c t  t h e  law f i rm t o  prepare a case fo r  a c i v i l  
i n j u n c t i o n  t o  p r e v e n t  t h e  o p e n i n q  of s u c h  a c l i n i c  by CCCA. 

T h e  law f i r in  was of t h e  o p i n i o n  t h a t  a s u c c e s s f u l  
i n j u n c t i o n  a p p l i c a t i o n  c o u l d  be made i f  e v i d e n c e  c o u l d  be 

qathered t o  show t h a t  i d e n t i f i a b l e  people h a d  t h e  
i n t e n t i o n  a n d  a b i l i t y  t o  o p e n  a c l i n i c ;  t h a t  t h e  f u n d s ,  
premises, e q u i p m e n t  a n d  p r o f e s s i o n a l  s t a f f  were a v a i l a b l e :  
a n d  t h a t  t h e  o p e n i n g  was i m m i n e n t .  T h e  law f i r m  h i r e d  a 
p r i v a t e  i n v e s t i g a t o r  a n d  i n s t r u c t e d  her t o  o b t a i n  
i n f o r m a t i o n  t h a t  c o u l d  be u s e d  fo r  t h i s  p u r p o s e .  T h e  law 
f i rm s u b s e q u e n t l y  a d v i s e d  t h e  former A t t o r n e y  G e n e r a l  t h a t  
a p r i v a t e  i n v e s t i q a t o r  was b e i n q  u s e d  t o  co l l ec t  
i n f o r m a t i o n .  

T h e  p r i v a t e  i n v e s t i s a t o r  a n d  s e v e r a l  a s soc ia t e s  c o n d u c t e d  
c o v e r t  s u r v e i l l a n c e  of m e e t i n g s  a n d  a c t i v i t i e s  of t h e  CCCA 

from F e b r u a r y ,  1 9 8 7  t o  J u n e  1987 .  By m i d - J u n e  t h e y  h a d  
reported t o  t h e  law firm t h a t  there  was n o  e v i d e n c e  of a n  
a c t u a l  a b i l i t y  t o  o p e n  a n d  ope ra t e  a f r e e - s t a n d i n q  
a b o r t i o n  c l i n i c .  T h e  law firin reported t h i s  t o  t h e  

A t t o r n e y  G e n e r a l  a n d  h e  reported s i m i l a r l y  t o  t h e  
P r i n c i p a l  Secre ta ry  t o  t h e  Premier. S i n c e  t he re  was n o  
n e e d  t o  app ly  f o r  a n  i n j u n c t i o n ,  t h e  r e t a i n e r  was 
c o n c l u d e d  a n d  t h e  i n v e s t i g a t o r s '  s u r v e i l l a n c e  came t o  a n  
e n d  i n  J u n e .  
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PURPOSE 

I t  i s  f i r s t  n e c e s s a r y  t o  d e t e r m i n e  what t h e  g o v e r n m e n t ' s  
p u r p o s e  was i n  t h i s  case. S p e c i f i c a l l y ,  was i t  t o  attempt 
t h r o u q h  l e g a l  process t o  s t o p  t h e  open inq  o r  o p e r a t i o n  of  
an  a b o r t i o n  c l i n i c ;  o r  was i t  some wider p u r p o s e  d e s i g n e d  
u n f a i r l y  t o  d i s c r e d i t  and p u t  t o  a d i s a d v a n t a q e  
i n d i v i d u a l s  and qroups t o  whom i t  h e l d  d i f f e r e n t  
o p i n i o n s ?  The l a t t e r  would c l e a r l y  be a n  improper 
p u r p o s e ;  t h e  former requires c a u t i o u s  c o n s i d e r a t i o n  and i s  
d i s c u s s e d  a t  l e n q t h  below. 

T h e  qroup and i n d i v i d u a l s  who have  compla ined  a b o u t  t h e  

s u r v e i l l a n c e  i n  t h i s  case s t r o n g l y  suspected t h a t  t h e  
a c t i o n s  of government  were f o r  a wider and improper 
purpose. O f  p a r t i c u l a r  s i g n i f i c a n c e  t o  them is  t h e  
a p p a r e n t  i n t e r e s t  i n  t h e  i d e n t i t y  of members and  f i n a n c i a l  
c o n t r i b u t o r s  of t h e  g r o u p s  work ing  f o r  t h e  o p e n i n q  of a n  
a b o r t i o n  c l i n i c .  They were c o n c e r n e d  t o  know t h e  e x t e n t  
of t h e  i n f o r m a t i o n  ga the red  and  t o  whom t h a t  i n f o r m a t i o n  
had been q i v e n .  

However, t h i s  i n v e s t i q a t i o n  has  c a r e f u l l y  examined a l l  
documentary  e v i d e n c e  and t h e  e x p l a n a t i o n s  of  t h e  f o r m e r  
A t t o r n e y  G e n e r a l ,  t h e  law firm and t h e  i n v e s t i g a t o r s ,  and 
c a n  f i n d  no p e r s u a s i v e  e v i d e n c e  t h a t  these  a c t i v i t i e s  were 
m o t i v a t e d  by any  P u r p o s e  o t h e r  t h a n  t o  commence c i v i l  
p r o c e e d i n g s  t o  s t o p  a f r e e - s t a n d i n q  a b o r t i o n  c l i n i c  from 
o p e n i n q ,  w i t h  t h e  i n t e n t i o n  t h a t  t h e  e v i d e n c e  ga thered  

would be made p u b l i c  t h r o u g h  a f f i d a v i t s  f i l e d  i n  c o u r t .  

T h e r e  appears t o  be n o t h i n g  imprope r  i n  an  A t t o r n e y  
G e n e r a l  a c t i n g  by l a w f u l  means t o  p r e v e n t  crimes, i n  
a d d i t i o n  t o  p r o s e c u t i n q  them a f t e r  t h e y  have  appa ren t ly  
been  coinmit ted.  I n  AGBC v s  C o u i l l a r d  ( 1 9 8 4 )  59 B . C . L . R .  
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102, Chief Justice McEachern granted a civil injunction on 
the application of the Attorney General to restrain 
conduct amounting to a public nuisance from the West End 
district of Vancouver. In doinq so, he noted the 
followinq statement by Viscount Dilhorne from Gouriet vs 
Union of Post Office Wkrs. 119771 3All E.R.70 (H.L.) at 91: 

"An Attorney General is not subject to restrictions 
as to the application he makes, either ex officio or 
in relator actions, to the courts., In every case it 
will be for the court to decide whether it has 
jurisdiction to qrant the application and whether in 
the exercise of its discretion it should do so. It 
has been and in my opinion should continue to be 
exceptional for the aid of the civil courts to be 
invoked in support of the criminal law and no wise 
Attorney General will make such an application or 
agree to one being made in his name unless it amears 
to him that the case is exceptional." 

The former Attorney General was of the opinion that the 
circumstances were exceptional, and that he would be 
successful in obtaining an injunction restraining the 
openinq of an abortion clinic aqainst identified 
individuals who could be shown to have the intention and 
the ability to do so. In cominq to this opinion, he had 
the benefit of expert legal advice and the experience in 
the West End nuisance case. He says that he also 
considered that actinq pre-emptively through a civil 
injunction would allow the affected parties to test the 
legitimacy of the criminal law without first having to 
break it. He considered this to be a less heavy-handed 
and socially disruptive approach. 

The former Attorney General exercised his judgment in 
planning to seek a civil injunction to enforce leqitimate 
government policy. This investigation has determined that 
the Premier's office was aware of and approved of this 
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g e n e r a l  p u r p o s e .  T h a t  t h e  p u r p o s e  may n o t  h a v e  b e e n  
acceptable  t o  s i g n i f i c a n t  s e g m e n t s  o f  t h e  p o p u l a t i o n ;  t h a t  
t h e  A t t o r n e y  G e n e r a l  may h a v e  u l t i m a t e l y  b e e n  u n s u c c e s s f u l  
i n  a c h i e v i n q  t h e  p u r p o s e  t h r o u g h  c i v i l  c o u r t  process;  a n d  
t h a t  i n  t h e  o p i n i o n  o f  inany t h e  j u d g m e n t  may be c o n s i d e r e d  
f l a w e d  a r e  n o t  d e t e r m i n a t i v e  o f  t h e  q u e s t i o n .  I n  a l l  of 
t h e  c i r c u m s t a n c e s  o f  t h i s  case ,  t h i s  i n v e s t i g a t i o n  i s  
u n a b l e  t o  c o n c l u d e  t h a t  t h e  p u r p o s e  i t se l f  was improper. 

PROCEDURE 

T h e  Ombudsman's i n v e s t i g a t i o n  a l s o  c o n s i d e r e d  t h e  
p r o c e d u r e  appl ied by g o v e r n m e n t  t o  f u l f i l l  t h e  i n t e n d e d  
p u r p o s e  of p r e p a r i n q  f o r  a c i v i l  i n j u n c t i o n .  

I n  t h i s  case,  t h e  g o v e r n m e n t  expressed, t h r o u q h  t h e  
Premier, i t s  legit imate p o l i t i c a l  d e c i s i o n  n o t  t o  permit 
t h e  o p e n i n q  of f r e e - s t a n d i n g  a b o r t i o n  c l i n i c s .  However ,  
by  t h e n  e m p l o y i n g  a n  e x t r a o r d i n a r y  a n d  i n t r u s i v e  process, 
i t  s e n t  a d a n g e r o u s  message t o  t h o s e  who h e l d  a d i f f e r e n t  
v i e w .  However u n i n t e n t i o n a l l y ,  i t  h a s  g i v e n  t h e  
i m p r e s s i o n  t h a t  t h e  law e n f o r c e m e n t  arm o f  g o v e r n m e n t  c a n  
be u s e d  t o  e n f o r c e  a p a r t i s a n  p o l i t i c a l  p u r p o s e .  T h e  use 
of t h i s  power t o  i n f i l t r a t e  g r o u p s  w h i c h  o p e n l y  r e p r e s e n t  
a s i q n i f i c a n t  s e g m e n t  of t h e  communi ty  i n  t h e  m i d d l e  of a 
w r e n c h i n g  s o c i a l  debate  was t o  e x e r c i s e  q u e s t i o n a b l e  
j udgine n t . 
P e r h a p s  t h e  g r e a t e s t  r e s P o n s i b i l i t y  of t hose  who exercise 
d e m o c r a t i c a l l y - a c q u i r e d  power i s  t o  expose t h e m s e l v e s  
c o n s t a n t l y  a n d  t o l e r a n t l y  t o  t h e  c h a l l e n q e  of o t h e r  
v i e w s .  A t  t h e  same time, s o v e r n m e n t  m u s t  n o t  be hobbled 

i n  i t s  law e n f o r c e m e n t  r e s p o n s i b i l i t i e s  by a b s o l u t e  
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p r o h i b i t i o n s .  T h e r e  may well be s i t u a t i o n s  where c i v i l  
process and  c o v e r t  s u r v e i l l a n c e  i s  appropr i a t e  and  
n e c e s s a r y .  However, great  care  s h o u l d  be t a k e n  t o  e n s u r e  
t h a t  p o l i t i c a l  r i g h t s  a r e  n o t  s a c r i f i c e d  merely f o r  t h e  
sake of c l e v e r  remedies. 

I n  t h i s  case,  t h e  fo rmer  A t t o r n e y  G e n e r a l  h a s  p u b l i c l y  
r e c o g n i z e d  t h a t  t h e  u n c o n t r o l l e d  use of i n v e s t i g a t o r s  t o  
s p y  on  community qroups was i n a p p r o p r i a t e ;  t h e  Premier and 
c u r r e n t  A t t o r n e y  G e n e r a l  have  p u b l i c l y  agreed. 

C l e a r l y ,  t h e r e  i s  n o t h i n q  improper w i t h  r e t a i n i n g  a 
p r i v a t e  law f i r m  e x p e r t  i n  i n j u n c t i v e  re l ief  t o  g i v e  i t s  
o p i n i o n  and t h e n  r e p r e s e n t  t h e  A t t o r n e y  G e n e r a l  i n  
e n f o r c i n g  a leqitimate government  purpose i n  t h e  c i v i l  
c o u r t s .  However, r e v i e w i n q  t h e  d e t a i l s  of t h e  

c l i e n t - s o l i c i t o r  r e l a t i o n s h i p  i n  t h i s  case is  made more 
d i f f i c u l t  by t h e  a b s e n c e  of a l e t t e r  of  i n s t r u c t i o n  from 
t h e  A t t o r n e y  G e n e r a l  and  w r i t t e n  o p i n i o n s  or  repor t s  from 
t h e  law f i r m .  

T h e  a b s e n c e  of these documents  perhaps is  n o t  s u r p r i s i n q ,  
g i v e n  t h e  l o n g - s t a n d i n g  r e l a t i o n s h i p  be tween t h e  former 
A t t o r n e y  G e n e r a l  and t h e  lawyer w i t h  whom he  was d e a l i n q .  
H e  had complete c o n f i d e n c e  i n  t h e  p r o f e s s i o n a l  a d v i c e  of 

t h e  lawyer and i n  t h e  b e l i e f  t h a t  no improper Process 
would be u n d e r t a k e n  i n  h i s  name. I n  t h e  words of t h e  
f o r m e r  A t t o r n e y  G e n e r a l  " I f  I t h o u q h t  I had t o  q i v e  him 
w r i t t e n  i n s t r u c t i o n s  n o t  t o  a c t  i np rope r ly ,  I w o u l d  n o t  
have  h i r e d  him." W h i l e  t h e  r e t a i n e r  aq reemen t  was o r a l ,  
a r r a n g e m e n t s  i n  t h e  A t t o r n e y  G e n e r a l ' s  M i n i s t r y  were made 

t o  r e v i e w  and pay t h e  b i l l s  a c c o r d i n g  t o  a c o n t r o l l e d  
l i m i t  and  s t a n d a r d  h o u r l y  r a t e s  f o r  A t t o r n e y  G e n e r a l ' s  
c i v i l  w o r k .  
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R e g a r d i n q  r e p o r t s ,  t h e  law f i r m  says  t h a t  w i t h  t h e  

e x c e p t i o n  o f  a n  i n t e r n a l  f i r m  memo d a t e d  J u n e  18,  1 9 8 7  a n d  
i t s  s t a t e m e n t s  of a c c o u n t s ,  a l l  repor t s  t o  t h e  A t t o r n e y  
G e n e r a l  were o r a l .  No d o c u m e n t a r y  e v i d e n c e  o r  d e t a i l s  of 
p e r s o n s  or q r o u p s  i n v e s t i g a t e d  were passed o n .  G i v e n  t h e  
n a t u r e  of t h e  r epor t s ,  i . e .  t h a t  t h e y  a d v i s e d  t h a t  there 
was no  e v i d e n c e  o f  a n  a c t u a l  a b i l i t y  t o  o p e n  a n d  opera te  
a n  a b o r t i o n  c l i n i c  a n d  t h a t ,  t h e r e f o r e ,  t he re  was no  n e e d  
t o  app ly  f o r  a n  i n j u n c t i o n ,  t h i s  i s  perhaps 
u n d e r s t a n d a b l e ,  a l t h o u q h  n o t  s a t i s f a c t o r y .  

However coinmon i t  m i g h t  be f o r  lawyers' c i v i l  f i l e s  n o t  t o  
c o n t a i n  d e t a i l e d  w r i t t e n  o p i n i o n s ,  i n s t r u c t i o n s  a n d  
r e p o r t s ,  cases of t h i s  t y p e  r e q u i r e  d i f f e r e n t  t r e a t m e n t .  
Here, t h e  g o v e r n m e n t  was s e e k i n q  a n  u n u s u a l  remedy, 

e m p l o y i n g  i n t r u s i v e  means ,  u s i n s  p u b l i c  f u n d s  a n d  d e a l i n g  
w i t h  a matter w h i c h  wou ld  become p u b l i c  a n d  c o n t r o v e r s i a l  
a s  i t  wen t  t o  c o u r t .  T h e  a b s e n c e  o f  a c lear  record o f  
i n t e n t i o n s ,  l e g a l  r e a s o n i n g  a n d  r e s u l t s  was l i k e l y  t o  f u e l  
p u b l i c  s u s p i c i o n s  of impropriety,  a n d  t h i s  i s  n o t  i n  t h e  

p u b l i c  i n t e r e s t .  

I t  became o b v i o u s  t o  t h e  law f i r m  t h a t  i t  would  n e e d  
o u t s i d e  a s s i s t a n c e  i n  a s s e m b l i n q  t h e  e v i d e n c e  n e c e s s a r y  
f o r  t h e  i n j u n c t i o n .  Much of t h e  i n f o r m a t i o n  ga thered  by 
t h e  i n v e s t i g a t o r s  t h r o u g h  t h e i r  s u r v e i l l a n c e  was a v a i l a b l e  
p u b l i c l y  or o n  r e q u e s t ,  w i t h o u t  a n y  n e e d  f o r  c o v e r t  
a c t i v i t y .  I f  t h e  g o v e r n m e n t  had acted o p e n l y  t o  qa ther  
t h i s  i n f o r m a t i o n  a n d  p u b l i c l y  e x p r e s s  i t s  p u r p o s e  much of 

t h i s  e n s u i n g  p u b l i c  c o n t r o v e r s y  w o u l d  h a v e  b e e n  a v o i d e d .  
C o n f r o n t a t i o n  s u r r o u n d i n q  p u b l i c  i n t e r e s t  d i s p u t e s  i s  
o f t e n  g e n e r a t e d  by t h e  extremes, which  a r e  ab le  t o  g a i n  
i n f l u e n c e  o v e r  more moderate e l e m e n t s  i n  s o c i e t y  i n  a 
c l imate  of s u s p i c i o n  created by s ec re t ,  c o v e r t  a c t i v i t y .  
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T h i s  a p p l i e s  e q u a l l y  t o  g o v e r n m e n t  a n d  i t s  c i t i z e n s  a n d ,  
a s  t h e  e v i d e n c e  s u b s e q u e n t l y  showed, t h e  P u b l i c  s t a t e m e n t s  
made by pro-choice q r o u p s  of t h e i r  i n t e n t i o n  a n d  a b i l i t y  
i m m i n e n t l y  t o  o p e n  a f r e e - s t a n d i n g  a b o r t i o n  c l i n i c  were 
n o t  i n  f a c t  accura te .  I n  a n y  e v e n t ,  t h e  e v i d e n c e  h a d  t o  
be q a t h e r e d  a n d ,  a s  i s  common l i t i g a t i o n  P rac t i ce ,  a 
p r i v a t e  i n v e s t i g a t o r  was h i r e d  t o  do  so .  

I n s t r u c t i o n s  t o  t h e  p r i v a t e  i n v e s t i g a t o r  were s p e c i f i c ,  
t h o u g h  o r a l ,  i . e .  t o  qather  e v i d e n c e  by l a w f u l  means  of 
t h e  i d e n t i t y  o f  people w o r k i n g  towards o p e n i n g  o r  
o p e r a t i n g  t h e  c l i n i c  a n d  of t h e  a c t u a l  a b i l i t y  t o  d o  so.  
T h e  p r i v a t e  i n v e s t i g a t o r  was known t o  t h e  law f i r m  f r o m  
p r e v i o u s  a s s i g n m e n t s ,  a n d  was a l s o  h i g h l y  recommended by 

h e r  foriner employer. A l t h o u g h  s h e  was l i c e n s e d  a s  a 
s e c u r i t y  employee w i t h  a company w i t h  w h i c h  s h e  was t h e n  
assoc ia ted ,  t h r o u g h  a complicated a r r a n g e m e n t  s h e  b i l l e d  

u n d e r  a n e w l y  i n c o r p s r a t e d  a n d  r e l a t ed  company w h i c h  d i d  

n o t  y e t  h a v e  i t s  secu r i ty  b u s i n e s s  l i c e n c e .  T h i s  was n o t  
known t o  t h e  law f i r m  a n d  i t  is  u n d e r s t a n d a b l e  t h a t  i t  was 
n o t  d i s c o v e r e d  a t  t h e  o u t s e t  g i v e n  t h e  past  e x p e r i e n c e  
w i t h  t h i s  i n v e s t i g a t o r  a s  a l i c e n s e d  s e c u r i t y  employee, 

However ,  o n c e  t h e  law f i r i n  r e c e i v e d  s t a t e m e n t s  of a c c o u n t  
from t h e  i n v e s t i g a t o r  i s s u e d  i n  t h e  name of what  p u r p o r t e d  
t o  be a s e c u r i t y  b u s i n e s s ,  i t  wou ld  h a v e  b e e n  p r u d e n t  f o r  
it t o  a s s u r e  i t s e l f  t h a t  t h e  b u s i n e s s  a n d  t h e  
i n v e s t i g a t o r s  employed  by i t  were p r o p e r l y  l i c e n s e d  u n d e r  
t h e  P r i v a t e  I n v e s t i g a t o r s  a n d  S e c u r i t y  A q e n c i e s  Act. 
R u l i n g  3 of t h e  P r o f e s s i o n a l  C o n d u c t  Handbook i s s u e d  by 

t h e  Law S o c i e t y  of B . C .  p r o v i d e s  t h a t  "NO member s h a l l  

employ u n l i c e n s e d  i n v e s t i g a t o r s  i n  c i  r c u i n s t a n c e s  t o  w h i c h  

t h e  A c t  a p p l i e s .  
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I n  t h e  c i r c u m s t a n c e s ,  t h e  law firm was n o t  a d v i s e d  of t h e  
l i c e n s i n g  d i f f i c u l t i e s  u n t i l  J u l y  o r  A u g u s t  of  1987,  a f t e r  
a l l  i n v e s t i g a t i v e  s e r v i c e s  were conc luded  and b i l l e d  f o r .  
T h e  b r e a c h  of t h e  Act had been r e p o r t e d  t o  t h e  Regis t ra r  
r e s p o n s i b l e  f o r  s u c h  matters and t h e  i n v e s t i g a t o r  was 
s u b s e q u e n t l y  regis tered appropr ia te ly .  T h e r e  is no 
i n d i c a t i o n  t h a t  these l i c e n s i n g  d i f f i c u l t i e s  had any  
d i r e c t  impact on  t h e  p r o p r i e t y  of  t h e  s u r v e i l l a n c e  
a c t i v i t i e s  ca r r i ed  o u t  by t h i s  i n v e s t i g a t o r  o r  o t h e r s  
engaged  by h e r  r e l a t e d  t o  t h i s  c o n t r a c t .  

A matter of p a r t i c u l a r  c o n c e r n  t o  t h e  c o m p l a i n a n t s  i n  t h i s  

case is t h e  o p i n i o n  t h a t  t h e  u s e  of p r i v a t e  i n v e s t i g a t o r s  
t o  c o n d u c t  c o v e r t  s u r v e i l l a n c e  f o r  p u b l i c  P u r p o s e s  i s  

imprope r .  Such a c t i v i t y  by i n v e s t i g a t o r s  would n o r m a l l y  
i n v o l v e  m i s r e p r e s e n t i n q  t h e i r  i d e n t i t y  t o  t h i r d  p a r t i e s .  

I n  c o n s i d e r i n g  t h e  p r o p r i e t y  of  t h e  use of  p r i v a t e  
i n v e s t i g a t o r s  i n  t h i s  case, t h e  L a w  S o c i e t y ' s  p o s i t i o n  is  
r e l e v a n t .  As n o t e d  above ,  t h e  S o c i e t y ' s  R u l e s  c o n t e m p l a t e  
t h e  employment of i n v e s t i g a t o r s  by lawyers. I t  is  i n  f a c t  
common f o r  i n v e s t i g a t o r s  t o  be so  employed t o  s a the r  
e v i d e n c e  t h r o u g h  c o v e r t  s u r v e i l l a n c e ,  which  c a n  i n v o l v e  
m i s r e p r e s e n t i n q  t h e i r  i d e n t i t y  t o  t h i r d  pa r t i e s .  T h e  Law 

S o c i e t y  i t se l f  employs a n  i n v e s t i g a t o r  who d o e s  j u s t  t h i s  
w h i l e  i n v e s t i g a t i n q  c o m p l a i n t s  a g a i n s t  lawyers i . e .  h e  

p r e s e n t s  h i m s e l f  a s  a c l i e n t  w i t h  a s imi l a r  p rob lem t o  t h e  

c o m p l a i n a n t ' s  t o  t h e  lawyer who h a s  been  compla ined  a b o u t  
t o  t es t  h i s  p r o f e s s i o n a l  b e h a v i o u r .  I n  f o l l o w i n g  s u c h  
prac t ice ,  t h e  L a w  S o c i e t y ' s  purpose i s  t o  gather  e v i d e n c e  
which cou ld  be used i n  c i v i l  p r o c e e d i n g s  t o  s t o p  someone 
from b r e a c h i n g  t h e  L e g a l  P r o f e s s i o n  A c t ,  which t h e  L a w  

S o c i e t y  i s  e n t r u s t e d  t o  uphold  i n  t h e  p u b l i c  i n t e r e s t .  
T h i s  s u g g e s t s  a p a r a l l e l  t o  t h e  A t t o r n e y  G e n e r a l ' s  case. 
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However, what may be c o n s i d e r e d  acceptable g e n e r a l l y  does 
n o t  n e c e s s a r i l y  apply t o  t h e  qovernment  when i t  is  i n  t h e  
p o s i t i o n  of c l i e n t .  S p e c i f i c a l l y ,  a s s u m i n s  t h a t  open  and 
d i r ec t  r e l a t i o n s h i p s  are  i n a d e q u a t e ,  s h o u l d  qovernment  
requi re  h i q h e r  s t a n d a r d s  of i n v e s t i g a t i v e  p rac t i ses  when 
c o v e r t  s u r v e i l l a n c e  i s  carr ied o u t  on  i t s  b e h a l f ?  

I t  s h o u l d  f i r s t  be c o n s i d e r e d  w h e t h e r  a d i s t i n c t i o n  s h o u l d  

be made be tween po l i ce  and n o n - p o l i c e  i n v e s t i g a t o r s .  T h i s  

d i s t i n c t i o n  i s  perhaps i r r e l e v a n t  g i v e n  t h e  widespread use 
of n o n - p o l i c e  i n v e s t i g a t o r s  i n  t h e  p u b l i c  s e r v i c e ,  o f t e n  
i n  c o v e r t  s u r v e i l l a n c e  i n  s u c h  areas  a s  Workers' 
Compensa t ion ,  I C B C  a n d  Income A s s i s t a n c e .  Also,  a s  i s  
s a d l y  a p p a r e n t ,  po l i ce  forces a re  n o t  immune from 
wronqdoing by i n d i v i d u a l  members, and  h o l d i n q  a c c o u n t a b l e  
t h o s e  who are  r e s p o n s i b l e  fo r  improper c o n d u c t  c a n  be a 
v e r y  d i f f i c u l t  t a s k .  

R a t h e r  t h a n  compar ing  po l ice  t o  n o n - p o l i c e  i n v e s t i q a t o r s ,  
it may be more h e l p f u l  t o  compare p u b l i c  t o  p r i v a t e  
i n v e s t i g a t o r s ,  and  t h i s  ra ises  s q u a r e l y  t h e  i s s u e  of 
a c c o u n t a b i l i t y .  As t h i s  o f f i c e  h a s  d i s c u s s e d  i n  i t s  1987 
Annual  Report, i n  t h e o r y  a n y  p u b l i c  s e r v i c e  c a n  be 

d e l i v e r e d  or  p r o v i d e d  by p r i v a t e  P a r t i e s .  The  s e r v i c e  
r e m a i n s  p u b l i c  i n  n a t u r e  i f  i t  is f o r  a p u b l i c  p u r p o s e  or 
t o  meet a p u b l i c  r e s p o n s i b i l i t y .  T h i s  would i n c l u d e  t h e  
c o v e r t  s u r v e i l l a n c e  by p r i v a t e  i n v e s t i g a t o r s  i n  t h i s  
case. However, t h e  v i t a l l y  i m p o r t a n t  q u e s t i o n  i n  t h e  

p r i v a t e  or p u b l i c  d e l i v e r y  of any  p u b l i c  s e r v i c e  is  how 
t h e  s e r v i c e  p r o v i d e r  c a n  be h e l d  a c c o u n t a b l e  f o r  t h e  f a i r  
and  e f f e c t i v e  p e r f o r m a n c e  of t h e  d u t i e s .  I n  t h i s  case,  
t h e  need  f o r  s t r i c t  a c c o u n t a b i l i t y  of t h e  i n v e s t i q a t o r s ,  
and  i n d e e d  t h e  p r i v a t e  lawyers,  makes t h e  issue of c l e a r ,  
w r i t t e n  i n s t r u c t i o n s  from t h e  A t t o r n e y  G e n e r a l  t o  t h e  
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lawyers,  a n d  from t h e  lawyers t o  t h e  i n v e s t i g a t o r ,  of 
s i q n i f i c a n t  i m p o r t a n c e .  S u c h  i n s t r u c t i o n s ,  a s  w i t h  t h e  
p r i v a t i z a t i o n  o f  a n y  p u b l i c  s e r v i c e ,  s h o u l d  i n c l u d e  a 
s t a t e m e n t  o f  t h e  e x a c t  p u r p o s e  of t h e  s e r v i c e ,  well 
d e f i n e d  a n d  m e a s u r a b l e  s t a n d a r d s  of s e r v i c e ,  t h e  l i m i t s  of 
t h e  c o n t r a c t o r ' s  a u t h o r i t y ,  d e t a i l s  of f e e  a n d  e x p e n s e  
c o n t r o l s ,  r e s t r i c t i o n s  on  s u b - c o n t r a c t i n s  of t h e  s e r v i c e ,  
t h e  d u t y  of c o n f i d e n t i a l i t y ,  l i c e n s i n q  r e q u i r e m e n t s ,  a n d  
t i m e l y  a n d  c o m p r e h e n s i v e  w r i t t e n  report  i n q  
r e s p o n s i b i l i t i e s .  

I f  g o v e r n m e n t  i s  q o i n g  t o  p r i v a t i z e  t h e  d e l i v e r y  o f  p u b l i c  

s e r v i c e s ,  i t  m u s t  be w i l l i n q  a n d  a b l e  t o  h o l d  p r i v a t e  
c o n t r a c t o r s  t o  h i g h  s t a n d a r d s .  I n  most s i t u a t i o n s ,  a n d  
c e r t a i n l y  i n  s u c h  a case a s  i s  b e i n q  c o n s i d e r e d  here,  t h i s  

means  t h a t  g o v e r n m e n t  mus t  e f f e c t i v e l y  r e g u l a t e  t h e  
a c t i v i t i e s .  W h i l e  t h e s e  a c c o u n t a b i l i t y  t o o l s  may seem 
cumbersome ,  t h e y  a r e  e s s e n t i a l  t o  m a i n t a i n i n q  p u b l i c  

c o n f i d e n c e  i n  t h e  f a i r n e s s  of q o v e r n m e n t  a c t i o n .  

I n  B . C .  t h e  P r i v a t e  I n v e s t i g a t o r s  a n d  S e c u r i t i e s  A q e n c i e s  
- Act i s  i n t e n d e d  t o  r e g u l a t e  i n v e s t i q a t i v e  a c t i v i t i e s .  
S e c t i o n  2 5  of t h i s  Act p r o v i d e s  f o r  t h e  a p p o i n t m e n t  by 

C a b i n e t  of a n  a d v i s o r y  board t o  c o n s i d e r  a n d  a d v i s e  o n  
matters of minimum s t a n d a r d s  a n d  codes of e t h i c s  t h a t  
s h o u l d  be adopted i n  t h e  p u b l i c  i n t e r e s t .  S u c h  a board 
h a s  n o t  b e e n  e s t a b l i s h e d .  

S e c t i o n  26  of t h e  A c t  empowers t h e  S o l i c i t o r  G e n e r a l  t o  
make r e g u l a t i o n s  r e s p e c t i n g ,  among o t h e r  t h i n g s ,  s t a n d a r d s  
of t r a i n i n g  f o r  p r i v a t e  i n v e s t i g a t o r s .  T h e s e  would  seem 
t o  be basic  r e q u i r e m e n t s  of f a i r  a n d  e f f e c t i v e  r e g u l a t i o n  
i n  t h e  p u b l i c  i n t e r e s t .  R e g u l a t i o n s  t h a t  h a v e  b e e n  
e s t a b l i s h e d  do n o t  dea l  e f f e c t i v e l y  w i t h  t h e  i s s u e  of s u c h  
s t a n d a r d s .  
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I t  is  recommended, a s  a matter of admin i s t r a t ive  f a i r n e s s ,  
t h a t  an advisory board under s e c t i o n  25 be appointed and 

t h a t  t h e  S o l i c i t o r  General reconsider  t h e  regula t ions  
pursuant t o  s e c t i o n  26 of t h e  P r i v a t e  I n v e s t i g a t o r s  and 

Secur i ty  Agencies Act s o  a s  t o  dea l  w i t h  t h e  i s sue  of 
s tandards  of t r a i n i n g  f o r  p r i v a t e  i n v e s t i g a t o r s .  S u c h  
regula tory  measures a r e  P a r t i c u l a r l y  important when 
p r i v a t e  i n v e s t i q a t o r s  a r e  providinq publ ic  s e rv i ces .  

Issues of privacy and information a r e  p a r t i c u l a r l y  
important i n  i n d i v i d u a l s '  r e l a t i o n s h i p  t o  government. 
Because of t h e  i n t r u s i v e  na ture  of government, and t h e  
w i d e  scope of i t s  impact on our l i ves ,  w e  a r e  properly 
susp ic ious  of a c t i v i t i e s  which sugqest  any improper use of 

information which concerns u s  t h a t  government has i n  i t s  
possession. Our v u l n e r a b i l i t y  makes it  e s s e n t i a l  t h a t  
government be,  a t  once, p r o t e c t i v e  of our personal  o r  
p r i v a t e  information t h a t  it holds and open t o  our need f o r  

access  t o  information of i t s  a c t i o n s  and dec i s ions  which 
a f f e c t s  our l i v e s .  I n  t he  absence of comprehensive 
privacy and access  t o  information l e g i s l a t i o n ,  i t  i s  

recommended t h a t  a l l  p rovinc ia l  publ ic  i n s t i t u t i o n s  adopt 
and p u b l i s h  a statement of f a i r  admin i s t r a t ive  p r a c t i s e s  
reqardinq privacy and information s o  a s  t o  enhance publ ic  
understandinq, t r u s t  and p a r t i c i p a t i o n  i n  government. 

I n  a l l  of t h e s e  circumstances of t h i s  case,  i t  is the  
conclusion of t h i s  o f f i c e  t h a t  t h e  procedure employed by 
t h e  former Attorney General was inadequate i n  t h a t  
e f f e c t i v e  regula tory  c o n t r o l s  were not appl ied t o  ensure 
f a i r  treatment of t h e  publ ic ,  and t h a t  t h i s  c o n s t i t u t e s  an 
e r r o r  of omission. Because of i t s  power and i t s  s p e c i a l  
r o l e  i n  soc i e ty ,  t h e  s tandards  required of government a re  
higher than those of p r i v a t e  ind iv idua l s ,  and these  were 
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n o t  f u l l y  respected i n  t h i s  s i t u a t i o n .  A l though  t h e  
e v i d e n c e  d o e s  n o t  i n d i c a t e  spec i f ic  wronqdoing by t h e  
p r i v a t e  lawyers o r  i n v e s t i g a t o r s  engaqed by t h e  fo rmer  
A t t o r n e y  G e n e r a l ,  i n  t h e  a b s e n c e  of e f f e c t i v e  means t o  
h o l d  t h e m  a c c o u n t a b l e  t h e  p u b l i c  i n t e r e s t  was a t  r i sk .  
F u r t h e r ,  on be ing  exposed  t o  p u b l i c  s c r u t i n y ,  a c lear  
r e c o r d  s i m p l y  was n o t  a v a i l a b l e  a s  it s h o u l d  have  been  t o  
d e m o n s t r a t e  t o  t h e  p u b l i c  t h a t  what  was done  was 
j u s t i f i a b l e  i n  t h e  c i r c u m s t a n c e s .  The e x i s t e n c e  of  s u c h  
s t a n d a r d s  and  c o n t r o l s  o f  i t s e l f  exacts  a d i s c i p l i n e  on 
p u b l i c  o f f i c i a l s  and t h o s e  a c t i n g  on t h e i r  b e h a l f  when 
c o n s i d e r i n g  p o t e n t i a l l y  harmful  a c t i o n ,  and l a t e r  p r o v i d e s  
a n  a c c o u n t  of t h a t  w h i c h  was done i n  which  t h e  p u b l i c  c a n  
t ake  c o n f i d e n c e .  

I t  c a n n o t  be s u b s t a n t i a t e d  t h a t  t h e  o m i s s i o n  i n  t h i s  case 
was i n t e n t i o n a l  o r  reckless. However, i t  does amount t o  
an e r r o r  which s h o u l d  n o t  be repeated. I f  damaqe was 
caused by t h i s  e r r o r ,  t h e n  i t  is t o  t h e  p u b l i c  t r u s t  i n  
t h e  f a i r n e s s  of government .  T h e  remedy i s  t h a t  bet ter  
s a f e g u a r d s  must  be i n  place i n  t h e  f u t u r e .  

SUMMARY OF CONCLUSIONS AND RECOMMENDATIONS 

C o n c l u s i o n s :  

1. T h e r e  is  no p e r s u a s i v e  e v i d e n c e  t h a t  t h e  q o v e r n m e n t ' s  
p u r p o s e  i n  t h i s  case was t o  d i s c r e d i t  u n f a i r l y  o r  P u t  
t o  a d i s a d v a n t a g e  i n d i v i d u a l s  and g r o u p s  who h e l d  
p r o - c h o i c e  v iews .  

2. T h e  l i m i t e d  government  p u r p o s e  was t o  commence c i v i l  
p r o c e e d i n g s  t o  a t tempt  t o  s t o p  t h e  o p e n i n g  of a 
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f r e e - s t a n d i n g  a b o r t i o n  c l i n i c .  W h i l e  t h i s  p u r p o s e  
was n o t  improper i n  t h e  c i r c u m s t a n c e s ,  it d i d  i n v o l v e  
t h e  e x e r c i s e  of judqment  by t h e  former A t t o r n e y  
G e n e r a l  w h i c h  i s  l e g i t i m a t e l y  o p e n  t o  q u e s t i o n  by t h e  

p u b l i c .  As a n  e x t r a o r d i n a r y  and i n t r u s i v e  m e a s u r e ,  
i t  had t h e  p o t e n t i a l  t o  i n t i m i d a t e  t h e  l eq i t ima te  
e x e r c i s e  of p o l i t i c a l  r i g h t s  by i n d i v i d u a l s  and  
community g r o u p s ,  as  well a s  t o  l i m i t  c r i m i n a l  
a c t i v i t y .  I n  t h i s  s e n s e ,  i t  was i n a p p r o p r i a t e .  

3 .  T h e  a c t i v i t i e s  of t h e  p r i v a t e  lawyers a n d  
i n v e s t i g a t o r s  i n  t h i s  case were l i m i t e d  t o  q a t h e r i n g  
i n f o r m a t i o n  a n d  p r e p a r i n g  d o c u m e n t s  r e l e v a n t  t o  t h e  
g o v e r n m e n t ' s  p u r p o s e  of coinme n c  i ng c i v i l  
p r o c e e d i n g s .  S u c h  a c t i v i t i e s  e f f e c t i v e l y  e n d e d  i n  
J u n e ,  1987 w i t h  t h e  c o n c l u s i o n  t h a t  there  was n o  
a c t u a l  a b i l i t y  t o  open  a n d  ope ra t e  a f r e e - s t a n d i n q  
a b o r t i o n  c l i n i c .  

4 .  T h e  p r o c e d u r e  employed by t h e  f o r m e r  A t t o r n e y  G e n e r a l  
i n v o l v e d  e r ro r  i n  t h a t  t h e r e  was i n a d e q u a t e  
a c c o u n t a b i l i t y  a n d  c o n t r o l  o v e r  t h e  a c t i o n s  of 
p r i v a t e  lawyers a n d  i n v e s t i g a t o r s  c a r r y i n g  o u t  p u b l i c  
d u t i e s .  Whether t h e  a c t i o n s  of these c o n t r a c t o r s  
were proper o r  n o t ,  t h i s  r e p r e s e n t e d  a b r e a c h  of 
g o v e r n m e n t ' s  r e s p o n s i b i l i t y  t o  e x e r c i s e  proper care  
a n d  a t t e n t i o n  i n  t h e  p e r f o r m a n c e  of p u b l i c  d u t i e s .  

5 .  T h i s  e r ro r  of o m i s s i o n  was n e i t h e r  i n t e n t i o n a l  n o r  
reckless ,  
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Recommendations : 

1. Government s h o u l d  e n s u r e ,  i n  t h e  i n t e r e s t s  of p u b l i c  
c o n f i d e n c e  i n  f a i r  p u b l i c  a d m i n i s t r a t i o n ,  t h a t  c o v e r t  
pract ices  n o t  be employed when open  and d i r e c t  
r e l a t i o n s h i p s  a r e  a d e q u a t e .  

2. T h e  p r i v a t e  c o n t r a c t i n g  of p u b l i c  s e r v i c e s  s h o u l d  be 

documented by c lear  w r i t t e n  i n s t r u c t i o n s  and  
e f f e c t i v e  c o n t r o l  t o  e n s u r e  t h a t  a l l  a c t i o n s  carr ied 
o u t  on  b e h a l f  of government  a r e  m a n i f e s t l y  
a c c o u n t a b l e  t o  t h e  p u b l i c  i n t e r e s t .  

3 .  An a d v i s o r y  board s h o u l d  be e s t a b l i s h e d  p u r s u a n t  t o  
s e c t i o n  2 5  of t h e  P r i v a t e  I n v e s t i q a t o r s  and  S e c u r i t y  
A g e n c i e s  A c t  t o  c o n s i d e r  and  a d v i s e  on  matters of 
minimum s t a n d a r d s  and codes of e th i c s  t h a t  s h o u l d  be 
d e v e l o p e d  i n  t h e  p u b l i c  i n t e r e s t .  

4 .  T h e  S o l i c i t o r  G e n e r a l  s h o u l d  r e c o n s i d e r  t h e  
r e g u l a t i o n s  p u r s u a n t  t o  s e c t i o n  26  of t h e  P r i v a t e  
I n v e s t i g a t o r s  and S e c u r i t y  A g e n c i e s  A c t  s o  as  t o  dea l  
w i t h  s t a n d a r d s  of t r a i n i n g  f o r  p r i v a t e  i n v e s t i g a t o r s .  

5 .  I n  t h e  a b s e n c e  of comprehens ive  p r i v a c y  and access t o  
i n f o r m a t i o n  l e g i s l a t i o n  i n  B.C., p r o v i n c i a  1 

i n s t i t u t i o n s  s h o u l d  adopt and p u b l i s h  a s t a t e m e n t  of 
f a i r  a d m i n i s t r a t i v e  p rac t i ses  r e g a r d i n q  p r i v a c y  and  
i n f o r m a t i o n  s o  a s  t o  e n h a n c e  p u b l i c  u n d e r s t a n d i n q ,  
t r u s t  and  p a r t i c i p a t i o n  i n  gove rnmen t .  

S t e p h e n  O w e n  
Ombudsman 


