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Attached ' h e r e t o  is Ombudsman P u b l i c  Report  No. 6 r e g a r d i n g  
t h e  review of c u r r e n t  l i q u o r  p o l i c y  by t h e  Liquor P o l i c y  
Review Committee. My o f f i c e  a p p r e c i a t e s  having been 
i n v i t e d  t o  a d d r e s s  t h i s  important  i s s u e .  

The Report  draws on t h e  exper ience  of t h e  Ombudsman's 
o f f i c e  i n  d e a l i n g  w i t h  pub l i c  concerns r ega rd ing  l i q u o r  
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t h e  p rocess .  
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Stephen Owen 
Ombudsman 

C . C .  Liquor P o l i c y  Review Committee 
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I INTRODUCTION 

Tne Liquor Con t ro l  and Licens ing  aranca  ( L C L B )  i s  

e s t a b l i s h e d  by s e c t i o n  2 ( 1 )  of t h e  Liquor Contro l  and 

Licensing Act .  
1 

T?e 3rancn is a u t g o r i z s d  t o  g r a n t  

l i c s n c e s  and g e r m i t s  t o  puccnase l i q u o r  from i t  f o r  

r e s a l e .  Tae General  Nanager of t n s  arancn i s  r e q u i r s d  t o  

a d m i n i s t e r  t h e  Act and s u p e r v i s e  a l l  l i c s n s e d  

e s t a b l i s 2 m e n t s .  H i s  d e c i s i o n  t o  ap?rove o r  d e c l i n e  an 

a p p l i c a t i o n  f o r  a l i q u a r  l i c e n c e  can have a s i g n i f i c a n t  

impact botn f i n a n c i a l l y  and s o c i a l l y  on the  i n d i v i d u a l  

a p p l i c a n t ,  h i s  c o m ? e t i t o r s ,  and n i s  community. 

The Ombudsman's o f f i c e  nas been e s t a b l i s h e d  t o  i n v e s t i g a t e  

compla in ts  of u n f a i r n g s s  and t o  recommend change when 

u n f a i r n e s s  i s  s u b s t a n t i a t e d .  S e c t i o n  2 2  of t n e  Ombudsman 

2 
Act s e t s  o u t  a  s t a t u t o r y  code of conduct a g a i n s t  which 

a d m i n i s t r a t i v e  a c t s  and d e c i s i o n s  of p r o v i n c i a l  government 

a u t h o r i t i e s  can be measured. T h i s  code r q u i r e s  more of 

government a u t n o r i t i e s  than  s t r i c t  l e g a l  compliance: i t  

demands b a t  government be f a i r  i n  i t s  d e a l i n g s  w i t h  

c i t i z e n s .  Tne d e t e r m i n a t i o n  of u n f a i r n e s s  may invo lve  a  

c o n s i d e r a t i o n  of t n e  m e r i t s  of an a d m i n i s t r a t i v ?  o r  

q u a s i - j u d i c i a l  d e c i s i o n  a s  we l l  a s  t h e  process  by which it 

was reached.  



The Ombudsman's o f f i c e  is  n e i t h e r  a  c r i t i c  of t h e  

government nor sn a p o l o g i s t  f o r  i t ;  r a t h e r ,  i t  i s  an 

inde9endent advocate  f o r  f a i r n e s s .  The o f f i c e  does not  

p r o f e s s  t 3  oe t x ? e r t  i n  a l l  a r e a s  of government a c t i v i t y .  

I t s  e x p e r t i s e  i s  i n  i s s u e s  of a d m i n i s t r a t i v e  f a i r n e s s  and 

i t s  nandate  i s  t o  b r ing  t h e s e  p r i n c i p l e s  t o  bear  on t h 2  

s p e c i a l i z e d  work of government a u t h o r i t i e s .  

T a s  ambudman i s  enpowered t o  commence an i n v e s t i g a t i o n  on 

t n e  r e c e i p t  of a  complaint  or on h i s  own i n i t i a t i v e .  Over 

t ime,  compla in t s  rece ived  concerning a  p a r t i c u l a r  

government a u t n o r i t y  may reveal  t n e  e x i s t e n c e  of common 

t r a i t s  t o  s e e a i n g l y  d i s p a r a t e  concerns and a l s o  a r e a s  of 

r e c u r r i n g  d i f f i c u l t i e s .  Once i d e n t i f i e d ,  t n e  e x p e r t i s e  of 

t n s  o f f i c e  i n  a d i n i n i s t r a t i v e  f a i r n e s s  can be drawn upon t o  

a d d r e s s  t a e s e  sys temic  problems by a s s i s t i n g  t h e  

government a u t h o r i t y  t o  implement change i n  i t s  p u b l i c  

a d m i n i s t r a t i o n .  Such a s s i s t a n c e  can r e l a t e  t o  s t r u c t u r i n g  

t h e  e x e r c i s e  of d i s c r e t i o n  and ensur ing  due p rocess  

i n t e r n a l l y  i n  t n e  c o n s i d e r a t i o n  of a p p l i c a t i o n s  and 

e x t z r n a l l y  i n  any appeal  mechanisns. 



Tas Liquor P3l izy  3evisw Cornmittst n a a  r e c e n t l y  t o u r s d  t n s  

p rovince  and recs ived  submissions from c o u n t l e s s  

i n d i v i d u a l s  and d i - ~ ' r s e  groups.  T h i s  canvass ing  o f  p u b l i c  

o p i n i ~ n  i s  p a r t  of t h e  dernocratr ic  p o l i t i c a l  p rocess  and 

i s  a p r e r s q u i a i t e  L O  c n t  i d e n t i f i c a t i o n  and c l a r i f i c a t i o n  

of t n e  aroad s o s r a l  purpose of l i q u o r  l e g i s l a t i o n .  The 

dsvslopnenc of s o c i a l  p o l i c y  i s  not t ? e  a r s n a  f o r  t h e  

Ombudsman's o f f  i c e .  Xowever, once t h e  o b j e c t i v e s  of t h e  

l e g i s l a t i o n  nave been detarmined,  t n e  o f f i c e  can p l a y  a 

r o l e  i n  ensur ing  t h a t  t n e  a d m i n i s t r a t i v e  process  f a i r l y  

a c n i s v e s  t n e  legislated pdrpose.  T3s N i n i s t e r  of Labour 

and Consumsr S s r v i c e s  nas  reques ted  t h s  w r i t t e n  v i e ~ s  of 

t n i s  o f f i c e  on c u r r e n t  l i q u o r  p o l i c y ,  l e g i s l a t i o n  and t h e  

a d m i n i s t r a t i o n  of t n e  3ranch ( s e e  A g ~ e n d i x )  . The 

Ombudsman's o f f i c e  welcomes t n i s  o p p o r t u n i t y  t o  make i t s  

resources  and e x p e r t i s e  i n  a d m i n i s t r a t i v e  f a i r n e s s  

a v a i l a ~ l e  i n  tnis c o n s t r u c t i v e  manner. 

T h i s  r e p o r t  i s  experience-based and draws upon t h t  

compla in ts  wnicn t n s  o f f i c e  nas  i n v e s t i g a t e d  over  t n e  p a s t  

e i g n t  y e a r s .  Ic i s  recognized t n a t  t n e  LCLa  e f f e c t i v e l y  

a d m i n i s t e r s  tnousands of a p p l i c a t i o n s  and l i c e n c e s  every 

year  and t h a t  t h e  number of compla in ts  r e p r e s e n t s  o n l y  a 

ve ry  smal l  f r a c t i o n  of t h e s e .  I t  is a l s ?  p o s s i b l e  t n a t  

t n e r e  r a y  be s p e c i f i c  problems which nave not  y e t  come t o  

t h e  a t t e n t i o n  of t n i s  o f f i c e .  



T h i s  r e p o r t  do2s not  purpor t  t o  5s an all-encompassing 

s tudy  oE t n e  LCL3 's  ,mandata and the  r e l evan t  l e g i s l a t i o n .  

Tnere a r e  many s e c t i o n s  of t n e  Liquor Control and 

Licensing A = t  ( 2 .  g .  t3osz  conczrning enforc=ment) about  

~ h i c a  t n e  Ombudsnan's o f f  i c e  has  nev2r r sce ived  a 

compla in t .  Examples of complaints  a r e  included t o  

i l l u s t r a t e  t n e  t y p e s  and complexity of problems t n a t  can 

a r i s e .  T ~ e s e  a r 2  fol lowed by a  d i scuss ion  of the  

p r i n c i p l e s  and inecnanismi requi rad  t o  ensure a  f a i r  

p rocess  5 3 t n  ai t n e  l e v a 1  or taz General ;4anager and t n e  

a p p e l l a t e  l e v e l .  S p e c i f i c  recoinmendations regarding t h e  

e x e r c i s s  of d i s c r e t i o n  and t n e  appeal  process  a r e  s e t  ou t .  

I1 H i s t o r y  of  Complaints 

Complaints concerning  t n e  Liquor Control  and Licensing 

3ranch have Seen rece ived  s i n c e  t h e  advent of t h e  

3mbudsinan1s o f f i c e  t o  S r i t i s n  Columbia i n  1979. Below a r e  

b r ~ e f  summaries of t e n  r e p r e s e n t a t i v e  complaints .  The 

d i s p o s i t i o n s  ( i . e .  t i e  reasons f o r  c l o s i n g )  a r 2  not 

inc luded  a s  t h e  purpose is not  t o  a l l o c a t e  f a u l t  but  

r a t h e r  t o  i l l u s t r a t e  t h e  range and v a r i e t y  of concerns.  



1. A complainant  o b j e c t e d  t o  a  p o l i c y  of t h e  Gensra l  

Manager s e t  o u t  i n  C i r c u l a r  210, January 28, 1980. 

T h i s  c i r c u l a r  was d i r e c t e d  t o  a l l  l i c e n s e d  d i n i n g  

e s t a 5 l i s 2 n t n t s  an3 s t a t e d  t n a t  " I t  i s  t n e  s o l i c y  of 

t n i s  3rancn t n a t  a11 l i c z n s e s s  c a r r y  a  s e l e c t i o n  of 

3 r i t i s 2  Colunbia wines.  A s  a  ninimum, l i c e n s e e s  

snou ld  c a r r y  a t  l e a s t  one 2roduct  i n  eacn c a t e g o r y :  

whi t e ,  red and r o s e " .  

T n s  3CLS r s l i s d  on tne  f a l l a w i n g  tdo  s e c t i o n s  of t h e  

Liquor Con t ro l  and Licens ing  Act f o r  t h e  s t a t u t o r y  

a u t h o r i t y  f o r  t n i s  p o l l c y :  

3 ( 2 )  Tne g e n e r a l  nanager s h a l l  a d m i n i s t e r  t a i s  
Act and s u p s r v i s e  a l l  l i c e n c e d  e s t a b l i s a m e n t s  
a , ~ d  manufac turees  of l i q u o r ,  s u b j e c t  t o  t h e  
o r d e r ,  d i r e c t i o n s  and s u p e r v i s i o n  of t h e  
m i n i s t e r .  

11( 2 )  Tne g e n e r a l  manager may r e s t r i c t  t n e  ' 

scope and e f f e c t  of a  l i c e n c e  or  i s s u e  i t  on 
t t r m s  and s u b j e c t  t o  t h e  c o n d i t i o n s  he may 
s p e c i f y ,  and nay l i m i t  t n e  type of l i q u o r  t o  be 
o f f e r t d  f o r  s a l e  under a l i c e n c e .  

The c o n p l a i n a n t ' s  p o s i t i o n  was t h a t  n e i t h e r  o f . t h e s e  

s e c t i o n s  was s u r ' f ' i c i e n t  t o  g i v e  t h e  General  Manager 

t n e  a u t n o r i t y  t o  r e q u i r e  l i c e n s e d  d in ing  

e s t a b l i s h m e n t s  t o  c a r r y  S.C. wines.  A s  t h e  purpose 

of t n e  Act i s  t o  c o n t r o l  t n e  s a l e  and t h e  c o n s u m ~ t i o n  



of i i q u o r ,  and t n e  M i n i s t e r ' s  d i r e c t i o n s  and 

s u p e r v i s i o n  can apply only x i t n i n  t n e  f  ramework of 

t n e  Act,  t n e  conp la inan t  maintained t h a t  s e c t i o n  3 ( 2 )  

does nac txpower t ~ e  Zanzral  Nanager t o  r s q u i r s  

d i n i n g  2 s ~ o l i s n n e n ~ s  t o  s tock  B . C .  wines. This  

rzqai r t inent  i s  not a  t e r n  o r  cond i t ion  impossd on an 

i n d i v i d u a l  l i c e n c e ,  i t  i s  not a  r e s t r i c t i o n  of t h e  

scope of a  l i c e n c e  and it  is not a  l i m i t a t i o n  on t n e  

type of l i q u o r  dnicn could be s o l d .  Therefore ,  t h e  

complainant argued t n a t  t n e r e  was no s t a t u t o r y  

p r o v i s i o n  unich au tnor ized  t n e  Genoral Manager t o  

i s s u e  t h i s  p o l i c y .  

2 .  An i n d i v i d u a l ' s  a p p l i c a t i o n  f o r  pre-c learance  f o r  a  

neignbournood pub s i t e  was refused  by t n e  General  

Yanager i n  1981 f o r  t n e  fol lowing reasons:  

( a )  I n  c l o s e  proximity t o  s k a t i n g  r ink  and 
p u b l i c  l i ~ r a r y .  

( 0 )  The proposed s i t e  i s  w i t h i n  3 blocks  of an 
"A" l i c e n s e d  h o t e l .  

( c )  Tne a r s a  i s  adequately serve?  with l i c e n s e d  
e s t a b l i s n m e n t s  a t  t h i s  t ime.  

( d )  Close proximity t o  a  highway and a  
h e a v i l y - t  r a v e l l e d  road. 

( e )  lTne s i t e  i s  i n  a  shopping c e n t r e .  
(f) The p o l i c e  a r e  opposed t o  f u r t n e r  d r i n k i n g  

t s t a b l i s h m e n t s  i n  t h i s  a r e a .  



TAS f i r s t  f o u r  r sasans  can De r e l a t g d  t o  v a r i o u s  

r e g a l a t i ~ n s  ( 5 ( 4 ) ( 3 ) ;  1 7 ( 4 ) ( f ) ;  5 ( 4 ) ( ~ ) ;  1 7 ( 4 ) ( g )  

r a s ? e c t i v t l ? ) ;  t n s  f i F t n  r sasan  is based on 3rancn 

2 o l i z : ~ ;  an2 t n s  13s: raason does not ap?sar  t~ be 

bas td  on e i t n e r  r s g u l a t i o n  o r  2 o l i c y .  

A s  he is e n t i t l e d  t o  do und2r s e c t i o n  3 2 ( 2 )  of t n e  

Act, zge  complainant appealed tne  General  Yanager'  s 

d e c i s i o n  t o  t n e  X i n i s t e r .  X i s  appa31 das d i smissed  

wi tnout  r sasons  by t h s  Deputy X i n i s t e r .  Subsequent 

i n t s r m i n i s t = r i a l  correspondence revealed  t h a t  t h e  

De2uty M i n i s t s r ' s  reason f o r  r e f u s a l  was t h a t  t h e  

s i t e  undsr  c o n s i d e r a t i o n  was l o c a t e d  i n  a  

s = l f - c o n t a i n e d  snopping c e n t r e ,  and t n a t  i t  nad been 

t n e  c o n s i s t e n t  p o l i c y  of t n e  Branc9 f o r  some t ime t o  

r s f u s e  sucn s i t e s .  Never tne less ,  i n  3 l e t t e r  t o  t n e  

Ombudsman's o f f  i c e  ons month l a t e r ,  t h e  Deputy 

M i n i s t e r  azknowledgsd t n a t  a  s n a l l  l o c a l  snapping 

c s n t e r  nay be an a p p r o p r i a t e  s i t e  and t n a t  same 

a s p l i c a t i o n s  f o r  neignbournood pubs had been approved 

i n  such shopping c e n t e r s  i n  t n e  p a s t .  



3ver  t n e  n t x :  s e v s r a l  y e a r s ,  t n e  complainant 

p e r i o d i c a l l ?  con tac ted  t n e  LCLB and was c o n s i s t e n t l y  

cold  t n a t  = n s  3 o l i c y  of t n e  3cancn nad not changed: 

3 n s l 3 n a o i r ~ o o i  ?do s i = o  i n  a s3opping c e n t r a  would 

not 3e a??r3v=l2. Je aga in  con tac ted  our o f f i c e  d n ? n  

ne d i scov=r=d  asprova l  nad been g iven  f o r  a  

ne ignoodr~ood  pub t o  ano the r  a p p l i c a n t  i n  t h e  e x a c t  

l o c a t i o n  f ~ r  which ne had a p p l i s d .  

Our i n q u i r i s s  r evsa led  t h a t  t h e  General  Xanager had 

d i s a l l o d s d  m i s  subsequent a p p l i c a t i o n  f o r  t h e  

fo l lowing 3 reasons  : 

( 3 )  X l i c e n s e d  h o t e l  and another  neighbourhood 
?!JS l o c a t s d  w i t h i n  one n i l e  of t n s  s i t e .  

( 0 )  3 s  s i t e  was i n  c l o s e  proximity t o  a highway 
and t a  a  p u b l i c  s k a t i n g  r ink  and l i b r a r y .  

( c )  2-12 s i t e  was l o c a t e d  w i t n i n  a shopping 
c e n t  r e .  

T n s  a p p l i c a n t  appealed t o  t n e  X i n i s t e r .  The appeal  

was neard a n d  allowed by t n e  A s s i s t a n t  Deputy 

N i n i s t e r  3scausa of t a e  r a p i d l y  sx?anding r z s i d e n t i a l  

popu la t ion .  

3 .  A n  i n d i v i d u a l  wno owned a  23-seat r e s t a u r a n t  

con tac ted  our  o f f i c e  whzn n i s  a p p l i c a t i o n  f o r  a 

l i q u o r  l i c e n s a  Eor t n a t  e s t ab l i shment  vas  denied .  



X q u l a t i o n  l 7 (  2 )  ( c )  r q u i r e d  t n a t  s e a t i n g  be pravided 

f o r  4 0  pe r sons .  The complainant  f e l t  t h a t  i t  was 

unEair t ? a z  t ? e  General  Nanager d i d  - not nave t n e  

d i s c r 2 t i a n  co naks an s x c e 2 t i o n  aas2d on t h e  

p a r t i c u l a r  c r r ~ m s t a n c e s  an3 m e r i t s  of an a 2 p l i c a c i a n .  

4 .  An i n d i v i d u a l  a p p l i e d  t o  t n e  LCLa f o r  p re -c lea rance  

f o r  a  c a b a r e t  l i c e n s e .  H i s  a p p l i c a t i o n  was denied by 

t n e  Deputy Genzra l  ManagPr. S s c t i o n  3 2 ( 2 )  of t h e  

i i q d o r  Conzroi and Licens ing  Act a l l o ~ s  an appeal  t 3  

t a e  : 4 i n i s t e r  of a  r e f u s a l  by t n e  General  Nanager and 

r s q u i r e s  n o t i c e  t o  be s e n t  t o  t n e  M i n i s t e r  w i t h i n  

3 0  days  of t n e  General  Nanager 's  r e f u s a l .  However, 

t n e  l e t t e r  s s n t  t o  t h t  complainant informing h i m  of 

t n e  Gens ra l  Manager 's  r e f  a s a l  con ta ined  no 

i n f o r m a t i o n  concern ing  e i t n e r  t h e  r i g h t  t o  appea l  o r  

t n e  d e a d l i n e .  Two months a f t e r  t h e  General  Manager's 

r ?Eusa l ,  t n e  complainant  con tac ted  t a e  Deputy 

X i n i s t e r  ou t  was informed t n a t  i t  was t o o  l a t e  t o  

nea r  his a 2 2 e a l .  

5. A l i c e n s e d  h o t e l  i n  a  smal l  community burned down. 

The community was l a r g e  enough f o r  o n l y  one l i c e n s e d  

e s t a b l i s h m e n t .  S h o r t l y  t h e r e a f t e r ,  a  compe t i to r  



app l i ed  t o  t n e  LCLa f o r  ? r s -c lea rance  of a  

nsignbournood pub. T9ree montns l a t e r  the  owner 3 2  

t h e  a o t e l  a l s o  a p p l i e d  Cor prs -c learance  f o r  a  

n s i g ~ ~ o u r n 3 o d  pub. Xnen cne corn;?et i tar ' s  a p p l i c a t i o n  

Mas a??rovsd, cse  n o t e l  o$dnsr concact td  our o f f i c e .  

He Z e l t  tL1at tL1e LCLa nad a c t e d  u n f a i r l y  by approving 

h i s  c o m p e t i t o r ' s  a p p l i c a t i o n ,  tnereby a s s i s t i n g  h i m  

t o  t ake  advantage of t n e  compla inant ' s  v u l n e r a b i l i t y .  

6.  A n  o r g a n i z a t i o n  con tac ted  our  o f f i c e  w i t h  a complaint  

about t n e  a p p l i c a t i o n  p rocess  f o r  a  s p e c i a l  occas ion  

l i c e n c e  ( S O L ) .  S e c t i o n  6 of t h e  Act and s e c t i o n  1 of 

t 2 e  r e g u l a t i o n s  d e a l  w i t n  t h e  i ssuance  of SOL'S. 

S e c t i o n  6 d e s c r i b e s  t h e  p rocess :  t h e  s t o r e  manager 

o r  an o f f i c e r  a u t n o r i z e d  by t n e  genera l  manager 

i s s u e s  a  l i c e n c e ;  a  l i c e n c e  s h a l l  not be i s s u e d  i f  i t  

i s  f o r  t n e  prime purpose of making a  ?refit u n l e s s  

t n e  g e n e r a l  manager i s  s a t i s f i e d  t a a t  t n e  p r o f i t s  

w i l l  be used f o r  a  3ona f i d e  c h a r i t a b l e  ?ur?ose,  and 

t n e  g e n e r a l  manager can d e l e g a t e  t n i s  d e c i s i o n  t o  a  

s t o r s  manager o r  o t h e r  employee; i f ,  i n  tne  opin ion  

of t h e  g e n ~ r a l  manager, t h e r e  i s  a  brsach of any 

s t a t u t o r y  p r o v i s i o n  r e l a t i v e  t o  l i q u o r ,  he nay cancel  



a l i c e n c e  wnicn n a s  aeen i s s u e d ;  and, once t n e  

l i c e n c e  i s  i s s u e d ,  t h e  s t o r e  manager s n a l l  s snd  a  

copy of ic t o  t 2 t  l o c a l  p o l i s e .  

: - fowev~r ,  accQrd lng  c a  t n e  complaii lant,  t h e  p rocess  

a d o p t t d  b y  tns  3rancn LS quice  d i f f s r l n t .  

A p p l i c a t i o n  f o r m  f o r  SOL'S a r e  a v a i l a b l e  a t  l i q u o r  

s t o r e s .  Tne applicant n u s t  o b t a i n  p o l i c e  approval  

b e f o r s  a l i c s n c e  w i l l  be i s s u e d .  The complainant  

t a ~ u g n t  t n a t  i s  was i n c o r r t c t  t n a t  t n e  p o l i c e ,  r a t n e r  

tnan t n e  i n d i v i d u a l s  r e f t r r e d  t o  i n  t n e  s t a t u t e ,  ~ z r e  

naking t n e  l i c e n s i n g  d e c i s i o n .  

The com3la inant  a l s o  argued t n a t  t h s r e  gas  no 

a u t n o r i t y  i n  t n e  Act f o r  r a g d l a t i o n  l ( 5 )  wnich s t a t e s  

t n a t  " . . . t h e  l o c a l  p o l i c e  a u t n o r i t y  o r  a  pe r son  

d e s i g n a t e d  by t n e  g e n e r a l  manager s h a l l  approve any 

a p p l i c a t i o n  f o r  a  s p e c i a l  occas ion  psrmi t  p r i o r  t o  

i s s ~ a n c s "  . T 3 e  com2lainant mainta in td  tnac  t n i s  

r s g u l a t i o n  abroga ted  t h e  s t a t u t o r y  r a s p o n s i b i l i t y  of 

t a e  s t o r e  manager ( o r  o f f i c e r  au tnor ized  by t n e  

g e n e r a l  managsr) under s e c t i o n  6 of t h e  Act. 



7. The owner  a f  3 l i c e n c e d  r s s t a u r a n t  c o n t a c t e d  o u r  

o f f i c e  w icn  a  c o i n ? l a i n t  c o n c e r n i n g  a 3 r a n c n  p o l i c y  

s s ~  oilc i n  Z i r c u l a r  No. 275, August  1 2 ,  1981 .  The 

c i r z a l a r  sonzz rne .2  g a n e s  i n  l i c e n s 2 d  r s s t a u r a n t s ,  and  

s t a z s d  t33t: 

. . . t ~ s  L i q u o r  C o n t r o l  and  L i c e n s i n g  A c t  
R e g u l a t i o n s ,  s e c t i o n  l 7 ( 2 )  ( k )  i s  i n t e r p r e t a d  b y  
t n i s  3 r a n c h  a s  s t a t i n g  no games a r s  p e r m i t t e d ,  
i n c l u d i n g  v i d e o  games,  i n  "B" L i c e n s e d  P r e m i s e s  
o r  H o l d i n g  A r e a s .  

I n  a 3 . 3 i c i o n t  t n e  G e n e r a l  Nanager  i s  n o t  
c o n s i d t r i n g  a n y  a p p r o v a l s  f o r  games i n  
r s s t a u r a n t s .  

Tne r e l e v a n t  r = g u l a t i o n s  were  s e c t i o n s  1 4  a n d  

l 7 ( 2 )  ( k )  . S e c t i o n  1 4 ( 1 )  s t a t e s  t h a t  " a  l i c e n s e e  may 

p r o v i d e  e n t e r t a i n m s n t ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  

m u s i c ,  r a d i a ,  t e l e v i s i o n  a n d  d a n c i n g " .  S u b s e c t i o n  

( 3 )  r t a d s :  " I f  games of s k i l l  a r e  a p p r a v e d  f o r  u s e  

i n  a l i c e n s e d  2 s t a b l i s n m e n t  by t h e  g e n e r a l  n a n a g e r ,  

n o t  inor2 t n a n  204 o f  t n e  f l o o r  a r e a  o f  a  l i c e n s e d  

e s t a b l i s n m s n t  nay be  u s e d  f o r  t n e  g a n e s  o f  s k i l l . "  

X e g u l a t i o n  l 7 (  2 )  ( k )  r a a d s :  " X o t w i t n s t a n d i n g  

s e c t i o n  1 4 ,  no  games a r e  p s r m i t t e d  a n d  no  

s n t s r t a i n n e n t  is  p e r n i t t e d  on Sunday ,  u n l e s s  a p p r o v e d  

by t n e  g e n e r a l  manage r . "  



T32 eom2larnant contsnded t n a t  t n e  3 r a n c n t s  c i r c u l a r  

m i s i n t e r ? r = t e d  t a e  l e g i s l a t i o n .  Waile t h e  3 r a n c h 1 s  

i n t e r p r t t a t i o n  was t n a t  r e g u l a t i o n  l 7 (  2 )  ( k )  ' 

p r o h i b i t e d  ganes u n l e s s  approved by t n a  g e n e r a l  

nanagsr ,  t?s con2 la inan t  tqougnt  t n e  r e g u l a t i o n  

p r o n i o i ~ s d  ganes on Sdnday ( u n l e s s  appraved by t ~ e  

gsn t  r 3 l  manager) . Fur tgernore ,  t n e  complainant 

argued t n a t  t n e  3 r a n c h ' s  p o l i c y  ( i . e .  t h e  Genera l  

3anager i s  not  c o n s i d e r i n g  any a?provals  f o r  games i n  

r e s t a d r a n t s )  was i m 2 r o p r  k c a u s e  i t  f e t t e r s d  t h e  

d i s c r t c i o n  wnica t n 2  l e g i s l a t i o n  gavs n i in .  

8.  An i n d i v i d ~ a l  a p p l i e d  t o  t n e  LCLB f o r  p r e c l e a r a n c e  

f o r  a  neignborhood pub s i t e .  X i s  a p p l i c a t i o n  was 

r e f u s s d  by t n e  General  Nanagsr f o r  t h e  f o l l o w i n g  t v o  

reasons  : 

( a )  Tne l o c a t i o n  i s  u i t n i n  a  proposed shopping 
c e n t a r  - Pol icy .  

('01 T3e s i t e  is a d j a c e n t  t o  t h 2  Trans-Canada 
Highway - Xegula t ion  1 7 ( 4 ) ( g ) .  

T n t  a 2 p l i c a n t  tnen  appealed t n e  d e c i s i o n  and n i s  

appea l  was d i sa l lowed  oy t n e  Deputy M i n i s t e r .  It 

appears  from t n e  Deputy M i n i s t e r ' s  ~ r i t t e n  t z a s o n s  

t h a t  t a e  s o l e  reason f o r  d isa l lowance  was t h e  f a c t  

t h a t  t 3 e  s i t s  was w i t n i n  1 / 2  mi le  of a main h i g h ~ a y .  



Aegulat ion 1 7 ( 4 ) ( g )  reads a s  f o l l o w s :  

!lo l i z s n s c d  :Jeignoournood ? u b l i e  3ous l  m a l l  be 
l o c a t s 3  w ~ t n i n  1 / 2  n i l e  of a main o r  sscondary 
n i g ~ d a y ,  s x z s p t  a s  a?proved by t n e  g e n s r 3 l  
s a n a q s r .  ( o ~ r  smpnasis)  

Tnsre i s  no ~ o s o l u t s  p r o n i b i t i o n  a g a i n s t  a  s i t e  

w i t n i n  1 / 2  n i l e  of a  nignway a s  t h e  genera l  manager 

nas  t?s d i s c r 2 t i o n  t o  apprave such 3 s i t e .  The 

con2 la inan t  x a i n t a i n e d  t n a t  t n i s  d i s c r e t i o n  should  

nav? oeen s x s r c i s s d  i n  n i s  case a s  t2e  s i t e  was 

1 0 0  y d s .  Eron t h e  nignway, would not  05 v i s i b l e  from 

t n s  nignway, and could not be e n t e r s d  from t h e  

nighway. I n  suppor t  of h i s  ? o s i t i o n ,  t h e  complainant 

n a d  c ~ m p i l t d  a  s z r i e s  of pnotograpas snoving pubs 

p rev ious ly  appraved wnich were l o c a t e d  e i t h e r  on o r  

much c l o s e r  t o  nighways. The complainant wanted t o  

know wny d i s c r e t i o n  had been e x e r c i s e d  i n  favour  of 

t 9 e s e  s i t e s  and not i n  favour  of h i s .  

9 .  A c e r t a i n  c a o a r e t  s i t e  i a  Vancouver cnanged hands 

many t imes  over t n e  course of a  few y e a r s .  I n  August 

of 1984, t h e  LCL3  wrote t n e  l a n d l o r d  t h a t  a c a b a r e t  

l i c e n c e  would not be r e i s sued  u n l e s s  tne  p r e s e n t  



lesss t  and  i i c e n c e  n o l d e r  was a b l e  t o  o p s r a t e  t n e  

b u s i n e s s  s a c c e s s f a l l y  t o r  3 y e a r s .  Tns l i c s n c e  

2 o l d s r  f a i l s d  t o  d o  s o .  I n  Nay o f  1985 ,  a n  

i n 3 i v i 5 i l a l  (w3o l z t t l r  c o n t a c t e d  o u r  o f f i c e  v i t h  a  

c o n ? l a i n t  a g a i n s z  =?s 3 r a n c n )  wno n t l d  3 f i r s t  

d e b e n t u r e  f ro in  t 2 =  l a s s e e  and   older o f  t h e  l i q u o r  

l i c e n c e ,  a p p l i e d  t o  n a v e  t n e  l i c e n c e  t r a n s f e r r e d  t o  a  

company m i c h  n e  ownsd i n  a n  a t t e m p t  t o  s a v e  h i s  

i n v e s t n o n t .  C i t i n g  t h s  p o s i t i o n  t a k e n  by t h e  B r a n c h  

i n  A ~ c j u s t  1 9 8 4 ,  t n e  G s n s r a l  N a n a g s r  r e f  u s e d  t n i s  

i n d i v i d u a l ' s  a p p l i c a t i o n .  I n  O c t o b e r  o f  1 9 8 5 ,  i n  

r e s p o n s e  t o  s u b s e q u e n t  a p p l i c a t i o n  f r o m  a n o t h e r  

i n d i v i d u a l  f a r  t n e  sane g r e m i s e s ,  ' t h e  G e n e r a l  Manager  

r e v e r s e d  n i s  p o s i t i o n  a n d  a p p r o v e d  t h e  a g p l i c a t i o n .  

3e w r a c e  i n  n i s  d e c i s i o n  t h a t  h e :  

... was i n f l u e n c e d  by t n e  i n f o r m a t i o n  p u t  b e f o r e  
m e  t o  t n e  e f f e c t  t n a t  t h e  v a l u e  o f  t n i s  b u i l d i n g  
is  s u b s t a n t i a l l y  less i f  i t  c a n n n o t  b e  u s e d  f o r  
a c a b a r e t .  I was m i n d f u l  o f  t n e  s e v e r 2  
f i n a n c i a l  h a r d s n i p  t h a t  t h i s  would r e p r e s e n t  
t a . .  . [ t 2 e  a p p l i c a n t  I .  A c c o r d i n g l y ,  i t  is my 
d e c i s i o n  t n a t  t n s  l i c e n c e  c a n  be  r e - i s s u e d .  

T h t  c o m p l a i n a n t  m a i n t a i n e d  t n a t  e i t h e r  n i s  

a p p l i c a t i o n  was u n f a i r l y  r e f u s e d  o r  t h e  s u b s e q u e n t  

a p ? l i c a n t t s  qas u n f a i r l y  a p p r o v s d .  



1 0 .  A n  i n d i v r d u a l  he ld  a "3 Dining Room (Sandwicn Snop)" 

Licence wnicn allowed n i m  t o  s ~ r v a  a l c o n o l i c  

aev=ragss  on121 u n c i l  4 :  0 0  p.m. H e  subs2quently 

a p p l ~ t d  t~ t n e  G t n e r a l  :4anagtr f a r  an s x t l a s i o n  of 

n i s  Aours of s a l s  u n t i l  midnignt;  t a e  Desu ty  General 

Hanagsr d e c l i n e d  t o  extend t h e  nours  of s a l e .  

However, a s  a  r e s u l t  of f u r t n e r  d i scuss ion ,  t h e  

l i c s n c e  was anended (wi thou t  any reasons g i v s n )  t o  a  

" a  Dining 3oomn ' l i c e n c e  wita  hours  of s a l e  t o  

t e r m i n a t e  a t  9 :00  p.m. Tne l i c e n s e e  appealed t h e  

r z f i l sa l  of t n e  General  Nanager t o  extend n i s  aours  of 

s a l e  u n t i l  midnignt t o  t h e  Commercial Appeals 

Commission. 

Tne  Commercial Appeals Commission disal lawed t n e  

l i c e n s e e ' s  appea l .  The l i c e n s e e  was d i s s a t i s f i e d  

w i t n  t h e  p r o c e s s  (wnich h e  f e l t  was too formal) and 

w i t h  t h e  d e c i s i o n  (which he tnought too l e g a l i s t i c ) .  

Yore s p e c i E i c a l l y ,  he  had t h e  fol lowing complaints :  

( a )  Under s e c t i o n  1 8 ( 1 )  of t h e  Commercial Appeals 

Commission Act, " . . . t h e  commission nas t h e  Same 

powsrs of d e c i s i o n  a s  t n e  o f f i c e r  and t h e  



cominlssian may confirin, v3ry,  o r  r eve r s?  t n e  

o r d e r  un3sr  appeal  w i t n  o r  wi thout  c o n d i t i o n s  o r  

nay r s f e r  t n e  mat ter  Sack co t n e  o f f i c e r  w i t n  o r  

wi tgoa~ t  di r e c r i o n s .  " 

3 a f o r e  t n e  n e a r i n g  cominenced, t n e  Commission 

s t a t e d  t n a t  i t  was proceeding by way of t r i a l  de  - 
novo. Yet i n  i t s  d e c i s i o n ,  t h e  Commission 

d e f e r r e d  t a  t n e  General  Manager's d e c i s i o n  ( i . e .  

t a  extend t o  midnight )  . The 

compla inant  maintained t n a t  a t r i a l  de nova was 

a  nsw t r i a l  i n  which t n e  whole case  is r e t r i e d  

a s  i f  no t r i a l  wnatevsr nad bezn had i n  t h e  

f i r s t  i n s t a n c e .  Tnere fo r s ,  ne argued, t n e  

Commission ought t o  aave  made i t s  own 

d e t e r n i n a t i o n  and not d e f e r r e d  t o  t n e  d i s c r e t i o n  

of t n e  General  Manager 3s i t  did-. 

( b )  Tes t inony  a t  t n e  compla inan t ' s  a2peal  r2vealad 

t n a t  t h e  c r i t e r i a  t aken  i n t o  account  by t h e  LCLB 

waen c o n s i d e r i n g  an i n i t i a l  a 2 p l i c a t i o n  f o r  3 "8 

Dining Room" l i c e n c e  a r e  "equipment, menu and 

d e c o r " .  The test imony a l s o  made c l e a r  t h a t  

t h e s e  same c r i t e r i a  were considorad m e n  t h e  



l r c z n s e e  a ? ? l i s d  f o r  a n  e x t e n s i o n  of h i s  h o u r s  

o f  s a l e .  T h s  c o m p l a i n a n t  a r g u e d  t h a t  t h i s  was 

i q z o c x c z  a a  s z c t i o n  1 3  of t n e  Acc s n u i n s r a t e s  a  

= = > * a  dr , , , , , n t  t z s t  W ~ C X  r z g a r d  E O  an  a p ? l i c a t i o n  t o  

e x t s n d  a o u r s ,  v i z .  " t a e  p u o l i c  need a n d  

c o n v e n i e n c e " .  

T 9 e  l i c e n s e e  was s u f f e r i n g  c o n s i d e r a b l e  

f i n a n c i a l  h a r d s n i p  b e c a u s e  n i s  n o u r s  of  s a l e  

e n d e d  a t  9:00 p . m . ;  t 2 e r e  were  many l i c e n s e d  

e s t a ~ l i s h m e n t s  n e a r  h i m  wnicn  wer2  l i c 2 n s e d  

u n t i l  m i d n i g n t .  S e v e r a l  months  p a s s e d  d u r i n g  

u n i c n  t n e  c o n p l a i n a n t  nad  no c o n t a c t  w 3 a t s o e v e r  

w icn  t n e  3 r a n c n .  X e  was t n t r e f o r s  v e r y  

s u r p r i s e d  wnen h e  r e c e i v 2 d  a l e t t e r  f r o m  t h e  

3 r a n c n  i n f o r m i n g  h i m  t n a t  a i s  ? o u r s  n a d  S e e n  

s x t e n d e d  u n t i l  m i d n i g n t  oc l a t e r .  Howevsr ,  d u e  

t a  i i s  f i n a n c i a l  d i f f i c u l t i e s ,  3% nad  c o m m i t t e d  

3 i m s s l f  ta s i g n i n g  a l e a s 2  t h e  n e x t  33y v i t h  

a n o t h e r  i n d i v i d u a l  wno was g o i n g  t o  t ake  o v e r  

t f ia  r e s t a a r a n t  p r e m i s e s  a n d  o p e r a t e  t h e m  u n d a r  a  

new tneme .  



" 3 s  3e2uty General  Xanager expla ined  t n a t  a s  a  

r e s u l t  of n i s  rzview of t n e  compla inan t ' s  

o ? ? r a c ~ o n a ,  n t  nad decided t o  extend t h e  nours  

of  s a i s .  33d5v=rf  tr12 l i c t n s e s ' s  aceodnts  nad 

no= oaen rzv i sd2dr  n3r nad t n e r z  oeen any 

i n s p s c t i o n s  of t n e  a s t a ~ l i i n m e n c  i n  over  f o u r  

moncns. Tae complainant f e l t  t n a t ,  a t  b e s t ,  t h e  

e x t e n s i o n  was a r b i t r a r y ;  3 t  v o r s t ,  an 

intentional abuss  of d i s c r s t i o n a r y  a u t h o r i t y .  

Tne above? a r e  examples of t n e  v a ~ i e t y  and complexi ty of  

compla in t s  r ece ived  by t n s  Ombudsman's o f f i c e .  Nany 

r e q u i r e  a n a l y s i s  by Ombudsman l e g a l  s t a f f .  Desp i t e  t h e  

d i v e r s i t y  of t n e  s u b j e c t  ma t t e r  of t n e  compla in ts ,  c l o s e  

examinat ion r e v e a l s  some common f e a t u r e s ,  e .g .  concerns  

about  t n e  e x e r c i s 2  of s t a t G t o r y  d i s c r e t i o n  by 

a d m i n i s t r a t o r s  d u r i n g  t h e  a p p l i c a t i o n  p rocess ,  and t h e  

d i s p a r i t y  between t n e  t v o  appeal  r o u t e s  ( t n e  in fo rmal  

appea l  t o  t h e  m i n i s t e r  w i t n  no record  ke2t and o f t e n  no 

reasons  g i v e n ,  and t h e  formal  appeal  t o  t h e  Comnercial 

Appeals~Commission w i t h  examinat ion and cross-examinat ion  

of w i t n e s s e s ,  f u l l  t r a n s c r i p t  kept  by a c o u r t  r e p o r t e r ,  

and t h e  r e n d e r i n g  of a  l e g a l i s t i c  d e c i s i o n ) .  



I d e n t i f i c a t i o n  of i s s u e s  of a d m i n i s t r a t i v e  f a i r n e s s  i n  

t n e s e  common f e a t u r e s  caused u s  t o  focus t h i s  rgpor t  on 

t a e  e x e r c i s e  of d i s c r e t i o n  i n  t n e  l i c e n s i n g  p rocsss  and 

tAe appeal  n t c n a n i s r n s .  

I11 Admin i s t r a t ive  F a i r n e s s  i n  t h e  Licensing Process  

The Liquor Con t ro l  and Licensing Act g i v e s  t h e  

Genzral  Nanager of t n e  LCLS a g r e a t  dea l  of 

d i s z r e t i o n .  '3y t n a t  Act, he i s  empowered t o  g r a n t ,  

t r a n s f e r ,  suspend,  o r  cance l  l i c e n c e s  ( s e c t i o n  5 ( a )  ; 

t o  s u p e r v i s e  t h e  conduct and opera t ion  of a l i c e n s e d  

2 s t a b l i s h m e n t  ( s e c t i o n  S ( c ) ) ;  t o  r e s t r i c t  t n e  scope 

and e f f e c t  of a l i c e n c e  o r  i s s u e  i t  on tne  terms and 

s u b j e c t  t o  c o n d i t i o n s  he nay s p e c i f y  and t o  l i m i t  t h e  

type  of l i q u o r  which may be s o l d  ( s e c t i o n  11(2)); t o  

r e s t r i c t  t n e  number of l i c e n c e s  t h a t  may be i s sued  i n  

an a r e a  of t h e  province  ( s e c t i o n  l l ( 6 ) ) ;  t o  s p e c i f y  

on t h e  l i c e n c e  t h e  days and nours  the  e s t a b l i s h m e n t .  



s a y  rsinain Dpen f o r  t n s  s a l e  of l i q u o r  and, on 

a p p l i c a t i o n  by t n e  l i c e n s e e ,  t o  change tnose  nours  

( s x t i o n  1 3 ) :  t o  endorse a  l i c e n c e  t o  a l l aw 

o f f - ? r e n i s s s  s a l e  of l i q u o r  ( s e c t i o n  1 4 ) ;  and t o  

i n  nis o p i n i o n ,  r t  w3uld be c o n t r a r y  t o  tne  p u b l i c  

i n t e r e s t  ( s 9 c t i o n  16( 2 )  ) . 

Nany r e g u l a t i o n s  a l s o  v e s t  d i s c r s t i o n a r y  a u t 3 o r i t y  i n  

t n e  g e n s r a l  manager. Some of t h e s e  a r e  w r i t t e n  i n  

2 r o e i b i t i v e  tsrins b u t  g ive  t n e  General  Xanager t h e  

d i s c r o t i o n  t o  a p p r w e  excep t ions ,  f o r  examplz: 

... no g a s e s  a r s  pe rmi t t ed  and no e n t e r t a i n m e n t  
is  p e r m i t t e d  on Sunday, u n l e s s  approved by t n e  
g e n e r a l  manager. 

(Zegu la t ion  1 7 ( 2 ) ( k ) )  

no minors  o t h e r  tnan e n t e r t a i n e r s  s h a l l  be 
p e r n i t t e d  on t n e  premises  u n l e s s  o the rwise  
approved by t h e  g e n e r a l  manager.. . 

(Regu la t ion  1 7 ( 3 ) ( d ) )  

no l i c e n s e d  Neighbourhood Pub l i c  House s h a l l  be 
l o c a t e d  w i t n i n  1 mile of anotfier l i c e n s e d  
Yeianbournood Pub l i c  Hoase o r  l i c e n s e d  h o t e l ,  - 

e x c e g t  a s  a2provsd by t n e  g e n e r a l  manager. 
(Xegula t ion  1 7 ( 4 ) ( f ) )  

no l i c e n s e d  Neignbournood Pub l i c  EIouse s h a l l  be 
l o c a t e d  w i t a i n  1 / 2  mi le  of a  n a i n  o r  secondary  
highway, except  a s  approved by t n e  g e n e r a l  
manager . 

(Regu la t ion  1 7 ( 4 ) ( g )  



Nunsrous otAer r s g u l a t i o n s  appear nandatory but 

s i m i l a r l y  g i v e  t n e  General  Yanager the  d i s c r e t i o n  t o  

a l low e x e n s t i o n s ,  f ~ r  example: 

3nles.s o therwise  a a t h o r i z e d  by t h e  g e n l r a l  znnag;r.: a l l  l i q u o r  szrved  i n  l i censed  
, s t a 3  ~ s ~ m s n t s  s 3 a l l  be disgensed f r o n  t 3 e  
o r i g i n 3 1  c o n t a i n z r  i n  dnicn t n e  l i q u o r  is 
purcfiased from t h e  Liquor 3 i s k r i b u t i o n  
a r sncn .  

(Xegulat ion 7 ( l )  

Unless o the rwise  ag tnor ized  by t h e  g e n e r a l  
manager, a l l  l i censed  e s t a b l i s a m s n t s  s h a l l  be 
c l e a r t d  of pa t rons  wi th in  1 / 2  nour a f t t r  t h e  
~ s t a 5 l i s ? m e k t  is c losed .  

(Xegulat ion 8(1)) 

Unless exempted by t h e  g e n e r a l  manager, h o t  
foods ,   rapped sandwicnss,  snacks,  n o t  
beverages ,  s o f t  d r i n k s ,  f r u i t  and v e g e t a b l e  
j u i c t s  s h a l l  be a v a i l a b l e  a t  reasonable p r i c e s  
t o  t a e  cus tomsrs .  

(Xegulat ion l 7 ( l )  ( g )  

S e a t i n g  a t  t a b l e s  i n  t h e  d in ing  a r e a  s h a l l  be 
~ r o v i d e d  f o r  a  minimum of 4 0  persons u n l e s s  
C - -  - 

o t n e r w i s e  a u t n o r i z e d  by t h e  genera l  manager. 
(Regula t ion  1 7 ( 2 ) ( h ) )  

Unless  exempted by t n e  g e n e r a l  manager, 
a p p r o p r i a t e  marine f a c i l i t i e s  s n a l l  be a v a i l a b l e  
a t  r easonab le  p r i c e s  t o  customers a s  

Despi te  t h e  e x t e n t  of t h e  General  Nanager 's  

d i s c r t t i o n a r y  a u t h o r i t y ,  v i r t u a l l y  no c r i t e r i a  have 

be2n developed i n  e i t h e r  p o l i c y  or  r e g u l a t i o n s  t o  

s t r u c t u r e  t n e  manner i n  wnich n i s  d i s c r e t i o n  w i l l  be 

e x e r c i s e d .  Over t h e  yea r s  innumerable c i r c u l a r s  have 



Sesn w r i t t e n  by t n e  3ranch. T h s  priinary f u n c t i o n  of 

t h e s e  i s  t o  communicate w i t h  t n e  i n s p e c t o r s  

t n  roughout t h e  p rov ince ;  t h e s e  c i r c u l a r s  a r e  no 

s u b s t i t u t e  Eor t h e  c o m ~ r e h e n s i v e ,  methodical  

d ~ v s l o g m e n t  of  t ~ e  c r i t e r i a  wnicn snould be t a k s n  

i n t o  account  e v s r y  t i m 2  t ? e  Genzral  Xanager e x e r c i s e s  

n i s  d i s c r t t i o n a r ?  a u t n o r i t y .  No l e s s  tnan t n i s  i s  

r e q u i r e d .  

2 .  D i scuss ion  and Xecommendations 

I n  r e c o g n i t i o n  of t a e  f a c t  t h a t  r u l e s  wi thout  

d i s z r s t i o n  cannot  t ake  i n t o  account t n e  need f o r  

s u i t i n g  r e s u l t s  t o  t n e  unique f a c t s  and c i r cums tances  

of i n d i v i d u a l  c a s e s ,  t g e  L e g i s l a t u r e  h a s  provided t h e  

v e n i c l e  tnrough wnich p a r t i c u l a r  d e c i s i o n s  a r e  t o  be 

made by i t s  d e l e g a t e s .  That v e h i c l e  i s  t h e  

d e l e g a t i o n  of d i s c r e t i o n a r y  power. Th i s  s t a t u t o r y  

g r 3 n t i n g  of d i s c r e t i o n a r y  a u t h o r i t y  is a  necessa ry  

component of f a i r  p u b l i c  a d m i n i s t r a t i o n  f o r  a  v a r i e t y  

of r s a s o n s ,  f o r  example: 

- t a 2  d i f f i c u l t y  of provid ing  a  r d l e  whicn is 

a p p l i c a b l e  t o  a l l  c a s e s ;  



- m e  d i f f i c u l t y  of i d e n t i f y i n g  a l l  t n e  f a c t o r s  t o  

be a p p l i e d  t o  a p a r t i c u l a r  c a s e ;  

- t3z d i f f i c u l t y  of weighing tnose  f a c t o r s ;  and 

- t n e  nsed t o  2rovid2 a v e h i c l e  f a r  ada9 t ing  tht 

c o n s i d e r a t i o n s  t 3  oe a p ? l i e 3  ov?r t ime. 

D i s c r e t i o n  e x i s t s  wnenevsr t n e  l i n i t s  on t n e  power of 

a  pub l i c  a d m i n i s t r a t o r  l e a v s  nim o r  ne r  f r e e  t o  makz 

a  cnoice  among p o s s i b l e  c o u r s e s  of a c t i o n  o r  

i n a c t i o n .  T n i s  fr tedom, nowevar, only e x i s t s  w i t n i n  

c e r t a i n  boundar i s s .  Sven t n e  most broadly phrased 

g r a n t  of d i s c r e t i o n  does not c o n f e r  an u n l i n i t e d  

d i s c r e t i o n .  I n  R o n c a r e l l i  v.  Dup less i s ,  Rand, J . ' s  

f ainous judgment conta ined  a  c l a s s i c ,  of t e n  r spea ted  

s t a t ement :  

I n  p u b l i c  r e g u l a t i o n  of t h i s  s o r t  t h e r e  is no 
such t n i n g  as a b s o l u t e  and untrarnmelled 
" d i s c r e t i o n n ,  t h a t  is, t n a t  a c t i o n  can be taken 
on any ground o r  f o r  any reason t h a t  can be 
sugges t sd  t o  t h e  mind of t n e  a d m i n i s t r a t o r . . .  
" D i s c r e t i o n "  n e c e s s a r i l y  i m p l i e s  good f a i t h  i n  
d i s c n a r g i n g  pub l i c  duty ;  t n e r e  is always a  
p e r s p e c t i v e  wi tn in  wnich a  s t a t u t e  i s  in tended 
t o  o p e r a t e ;  and any c l e a r  d e p a r t u r e  from i t s  
l i n e s  o r  o b j e c t s  is  j u s t  a s  o b j e c t i o n a b l e  a s  
f r a u d  o r  c o r r u p t i o n .  

Tne c o u r t s  nave cont inuous ly  a s s e r t e d  t n e i r  r i g h t  t o  

review a  d e l e g a t e ' s  e x e r c i s e  of d i s c r z t i o n  f o r  a  wide 



range of a a u s s s ,  inc lud ing  : 

- t a e  e x e r c i s e  af d i s c r e t i o n  i n  bad f a i t h ,  o r  f o r  

an unau thor ized  purpose;  

- t2s ~ x z r c i s t  of d i s c r e t i o n  based on t h e  

c o n s i d e r a t i o n  of i r r e l e v a n t  f a c t a r s  o r  t n e  

r2Eusal  L O  c o n s i d e r  r t l e v a n t  f a c t o r s ;  

- t h e  e x e r c i s e  of d i s c r e t i o n  beyond t n e  l i m i t  

c o n f e r r s d  by s t a t u t e ;  and 

- cne r e f u s a l  of a  d e l e g a t e  t o  e x e r c i s e  h i s  

d i s c r s t i o n  by adopt ing  a  p o l i c y  whicn f e t t e r s  

n i s  d i s c r e t i o n .  

The essence  of d i s c r a t i o n a r y  a u t h o r i t y  is t n a t  i t  can 

be, and snou ld  be,  ex2rc i sed  d i f f e r e n t l y  i n  d i f f e r e n t  

c a s e s .  T h e r e f o r e ,  t n e  c h a l l e n g e  i s  t o  develop an 

a d m i n i s t r a t i v e  system i n  which d i s c r e t i o n ,  whi l e  

t a i l o r e d  t o  s u i t  i n d i v i d u a l  c i rcumstances ,  i s  

e x e r c i s e d  and is pe rce ived  t o  be exe rc i sed  f a i r l y  and 

c o n s i s t e n t l y .  T h i s  can be accomplished by 

s t r u c t u r i n g  d i s c r e t i o n .  

( a )  S t r u c t u r i n g  D i s c r e t i o n  

Sometimes t n e  d i s c r e t i o n  granted  by t h e  

L e g i s l a t u r e  t o  an  a d m i n i s t r a t i v e  agency is  



o v e r l y  broad. T 3 i s  may be due t o  concern f o r  

i n d i v i d u a l i z a t i o n  i n  decision-making, o r  t h e  

l ack  o f  f a m i l i a r i t y  of tne  ~ e g i s l a t u r s  w i t h  t h e  

type  of i s s u e s  dhich tha  agency w i l l  be d e a l i n g  

Nhen a  l e g i s l a t i v e  body d e l e g a t e s  d i s c r e t i o n a r y  

a u t a o r i t y  witnout  enumerating any s t a n d a r d s  

w h i c ~  should  be takon i n t o  account i n  t h e  

e x e r c i s e  of t h a t  d i s c r a t i o n ,  i t  i s  d e s i r a b l e  f o r  

a d n i n i s t  r a t o r s  t o  develop s t a n d a r d s  and 

p r i n c i p l e s  t o  s t r u c t u r e  and r e g u l a r i z e  t h e  

e x e r c i s e  of t n e i r  d i s c r e t i o n a r y  power s o  t h a t  

t h e i r  d e c i s i o n s  a f f e c t i n g  i n d i v i d u a l s  w i l l  

a ch ieve  a  hign degree of f a i r n e s s .  S tandards  

and p r i n c i p l e s  may be conta ined  i n  p l a n s ,  p o l i c y  

s t a t e m e n t s ,  r u l e s  o r  r e g u l a t i o n s .  

Q e f o r e  an a d m i n i s t r a t i v e  agency can begin  t o  

develop  s t a n d a r d s ,  i t  m u s t  nave a  c l e a r  

unders t and ing  of i t s  s t a t u t o r y  mandate and t h e  

o b j e c t i v e s  of the  l e g i s l a t i o n .  Confusion about 

agency o b j e c t i v e s  can cause o p e r a t i o n a l  problems 

a s  w e l l  a s  make i t  d i f f i c u l t  f o r  t h e  L e g i s l a t u r e ,  



t32 e x e c u t i v e  a n d  i n t e r e s t e d  o c n e r s  t o  e v a l u a t e  

how e f f e c t i v e l y  t n e  a g e n c y  o p e r a t e s .  

Recommenda t ion  1: 

T h a t  t h e  b r o a d  o b j e c t i v e s  o f  t h e  LCLB be 
s t a t e d  c l e a r l y  i n  t h e  l e g i s l a t i o n .  

A now a d n i n i s t r a t i v e  a g e n c y  may n a v e  no d e f i n e d  

p o l i c y  i n  mind when i t  d e c i d e s  t h e  f i r s t  few 

cases  i n  a s p e c i f i c  a r e a .  S t r u c t u r i n g  b e g i n s  a s  

d i s c r e t i o n a r y  c n o i c e s  a r e  made i n  t h e  l i g h t  of  

c 2 a  a g e n c y ' s  o b j e c t i v e s .  T y p i c a l l y ,  s t a n d a r d s  

a n d  c r i t a r i a  emerge  i n  t n e  p r o c e s s  o f  

a d j u d i c a t i n g  i n d i v i d u a l  c a s e s .  W e e  time, t h e  

f o e n u l a t i o n  o f  p o l i c y  c a n  become a  more r e a s o n e d  

a n d  i n d u c t i v e  p r o c e s s .  

P o l i c y  e l a b o r a t i o n  i n v o l v s s  t h e  t r a n s l a t i o n  of  

g e n e r a l  p o l i c y  c r i t e r i a  a s  s e t  f o r t h  i n  t h e  

s i a t u t e  a n d  r s g u l a t i o n s  i n t o  r u l e s  a n d  

g u i d e l i n e s .  The p o l i c y  i s  t h e n  a p p l i e d  a t  t h e  

d e c i s i o n - m a k i n g  l a v e l .  Tne p u r a o s e  o f  p o l i c y  

f o r m u l a t i o n  is t o  d e v e l o p  a  f ramework  f o r  

p r i n c i p l e d  d e c i s i o n - m a k i n g  i n  l i g h t  o f  t h e  



s t a t u t o r y  o b j e c t i v e s  of t n e  pragram. I n  t n l  

absence of s t a t e d  c r i t e r i a  whicn ne o r  she  

proposes t o  apply i n  a d e c i s i o n ,  an 

a d n i n l s t r a t 3 r  x i11  De Eaced wich t n e  n e c e s s i t y  

of a l j u d i c a i i n g  i n d e f i n i t s l y  an a  day-to-day 

b a s i s  wl tnodt  any g u i d s l i n e s .  The  i n e v i t a b l e  

r ? s d l c  3f sucn ad noc decision-making i s  an 

i n c o n s i s t e n t  and of t z n  c o n t r a d i c t o r y  h i s c o r y  of 

d e c i s i o n s .  

Tne dsvslopment of p o l i c y  is an e v o l u t i o n a r y  

p rocess .  In  t > e  in fancy  of an a d m i n s t r a t i v e  

agency, p o l i c y  s t a t ements  grovide  a  degree  of 

f l e x i b i l i t y  which nay 5s d e s i r a b l e .  The agency 

may w i s n  t o  t e s t  a  po l i cy  and f e e l  i t s  way wni le  

i t  g a i n s  exper ience .  Howevzr, a s  t n e  agancy 

develops  e x p e r t i s e  and a s  a  body of p o l i c y  

emerges, i t  i s  d e s i r a b l e  t h a t  t h e  s t a n d a r d s  and 

c r i t e r i a  be c o d i f i e d  i n  r e g u l a t i o n s .  

Subordinace l e g i s l a t i o n  can f o s t a r  e q u a l i t y  of 

t r ea tmen t  i n  s i i n i l a r  c i rcumstances  and can 

inform i n t e r e s t e d  persons what c r i t e r i a  t h e  

decision-maker w i l l  be t a k i n g  i n t o  account .  The 

Law 3eform Commission of Canada, i n  i t s  1985 

r e p o r t  on Independent Adminis t ra t ive  Agencies,  

concluded t n a t  " subord ina te  l e g i s l a t i o n  can n e l p  
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gramate sucn va lues  a s  a c c o u n t a ~ i l i = y ,  

c o m p r e n e n s i ~ i l i t y  and f a i r n e s s a 4  and t n a t  i t  

i s  a d s e f u l  means of s t r u c t u r i n g  and 

coxndnic3t ing  t h e  p o l i c y  of an agency. Wi th  t h e  

e x ? s r i z n c =  wnicn t ~ e  LCLB nas g a i n e d  t o  d a t e ,  i t  

i s  noM a t  t n e  s t a g e  x h t r e  s t andards  can 3 s  

c o d i f i e d  i n  cne r t g ~ l a t i o n s .  

Recommendation 2:  

That ,  i n  those  a r e a s  where t h e  LCLB h a s  had 
s u f f i c i e n t  exper i ence  t o  develop s t a n d a r d s ,  
t h o s e  s t a n d a r d s  be c o d i f i e d  i n  t h e  
r e g u l a t i o n s .  

Tners  nay be some i n s t a n c e s  where the  S r a n c h ' s  

exper i ence  nas  caused i t  t o  conclude t n a t  a  

c e r t a i n  d i s c r e t i o n  ought never t o  be e x e r c i s s d .  

To i l l u s t r a t e :  Regula t ion  1 7 ( 2 ) ( i )  r e q u i r e s  

t n a t  " s e a t i n g  a t  t a b l e s  i n  t h e  d in ing  room s h a l l  

be provided  f o r  a  min imum of 4 0  persons  u n l e s s  

o t n e r w i s e  a u t h o r i z e d  by the  genera l  manager". 

The r e g u l a t i o n s  snould inc lude  t n e  c r i t z r i a  

wnicn t n e  gen2ra l  manager d i l l  t ak?  i n t o  account  

when c o n s i d g r i n g  an a p p l i c a t i o n  f rorn a 

r 2 s t a u r a n t  w i t h  l e s s  than 4 0  s e a t s ,  '*at a r e  

t h e  impor tant  f a c t o r s ? :  t h e  menu, t h e  decor ,  



t n s  t a t a l  nunber of l i censed  s e a t s  i n  a  c e r t a i n  

a r e a ,  t n e  l o c a t i o n ,  e t c .  I n  c i r c u l a r  no. 3 7 7 ,  

dated  :4artn 1 9 ,  1 9 8 4 ,  t ne  genera l  manager wrote  

t n a t  " ~ n d e r  no  c i r c lms tances  w i l l  I cons id2r  a 

r s s t a J r a n t  ~ i c n  l e s s  tnan 2 5  s e a t s " .  3 y  

r e f u s i n g  t o  cons ider  an a p p l i c a t i o n  w i t n  l e s s  

tnan  2 5  s e a t s ,  t h e  General  Nanager has  f e t t e r e d  

n i s  d i s c r e t i o n .  This s i t u a t i o n  can be r e c t i f i e d  

i n  e i = ? e r  of two ways: t n e  General  Manager can 

sva luace  each a ? p l i c a t i o n  on i t s  m e r i t s  

c o n s ~ d s r i n g  tne  c r i t e r i a  ( r e g a r d l e s s  of t n e  

number of s e a t s )  o r  t h e  r e g u l a t i o n  can be 

amended t o  r equ i re  s e a t i n g  f o r  a  minimum of 25 

s e a t s  ( t h s r e b y  e l iminat ing ,  t h e  Gensral  Manager's 

d i s c r e t i o n  b e l o v  t n a t  f i g u r s ) .  

Recommendation 3:  

That ,  where t h e  exper ience  of t h e  LCLB has 
been t o  r e f u s e  c o n s i s t e n t l y  t o  e x e r c i s e  
c e r t a i n  s t a t u t o r y  g r a n t s  of d i s c r e t i o n ,  
t h o s e  d i s c r e t i o n a r y  g r a n t s  be d e l e t e d  from 
t h e  l e g i s l a t i o n .  

However, t h e  c o d i f i c a t i o n  of s t a n d a r d s  and 

p o l i c y  i n  r e g u l a t i o n s  does not o b v i a t e  t h e  need 

for t h e  f o r n u l a t i o n  of p o l i c y .  The p r o v i s i o n ~ o f  



t ~ e  a g s n c y ' s  f o r n a l  inandats, vmetner i n  s t a t u t e  

~ r  r e g u l a t i o n ,  cannot  be s o  p r e c i s e  t h a t  t n e  

agency . d i l l  not need t o  i n t e r p r e t  i t .  Agencies 

3re  not g s n l r a l l y  c o n s t r a i n e d  from sucn 

i n t ? r ? r s = a c  Lon oE =ne neaning of l s g i s l a t  ive  

g r o v i s i o n s .  3evtlo9ment of p s l i c y  statements 

3enands a  d i l l i n g n e s s  on t h e  p a r t  of 

a d m i n i s t r a t o r s  t o  a d d r e s s  s i t u a t i o n s  b e f o r e  t h e y  

x a s t  be d e a l t  wit3 a s  c o n c r e t e  cases .  T h i s  

g r o c e s s  r e q u i r s s  f o r e s i g h t  and t h e  a o i l i t y  t o  

g e n e r a l 1  2 s .  Xowever, t n e r e  a r e  numerous 

advan tages  t o  t h e  development of p o l i c y  

s t a t e m e n t s  about how d i s c r e t i o n  w i l l  be 

s x e r c i s e d  o r  l e g i s l a t i o n  i n t e r p r e t e d  b e f o r e  t h e  

agency is. r e q u i r z d  t o  do so  i n  a s p e c i f i c  case .  

P o l i c y  s t a t e m e n t s  can a c t  as a complement t o  t h e  

i n c l u s i o n  of c r i t e r i a  i n  t h e  r e g u l a t i o n s ;  

fu r t ae r inore ,  they  can f a c i l i t a t e  v o l u n t a r y  

compl iancs ,  e n s u r e  g r e a t e r  zons i s t ency  and 

sncourage  a c c o u n t a b i l i t y .  

Recommendation 4: 

That  t h e  LCLB compile a  comprehensive p o l i c y  
manual. 

I 



P a l i z y  statements ( n o  l e s s  s o  than subord ina te  

l e g i s l 3 t i o n )  m u s t  f a l l  w i t n i n  t n e  mandate 

g r a n ~ t d  3 y  ;32 c o n s t i c d e n t  a c t .  Deterinination 

a f  =?,a= a . ~ ~ o i =  r ~ q a i r e s  a  c l e a r  understanding of 

botg c A e  ? a r t i c u l a r  s t a t u t o r y  p r o v i s i a n s  and tne  

e n t i r e  l e g i s l a t i v e  scheme. 

Recommendation 5: 

That  each p o l i c y  s t a t ement  make r e f e r e n c e  t o  
t h e  s t a t u t o r y  o r  r e g u l a t o r y  p rov i s ion  from 
which i t  f lows.  

Suc? r z f s r 2 n c e  provides  an oppor tun i ty  f o r  

c a r e f u l  c o n s i d e r a t i o n  of t h e  p rov i s ion  by t h e  

a d i n i n i s t r a t o r  fo rmula t ing  t h e  po l i cy ,  t h e  

i n d i v i d u a l  a f f e c t e d  by t n e  p o l i c y ,  and any 

i ~ d e p s n d a n t  body wnicn mignt be reviswing t n s  

p o l i c y .  

"Spennass i s  tqe  n a t u r a l  enemy of a r b i t r a r i n e s s  

and a  n a t u r a l  a l l y  i n  t n e  f i g h t  a g a i n s t  

5 
i n j u s t i c e " .  a e g u l a t i o n s  a r 2 ,  of course ,  

a v a i l a b l e  t o  t n e  p u b l i c .  



Recommendation 6: 

That a l l  p o l i c y  s t a t ements  developed by t h e  
Branch be made a v a i l a b l e  t o  a p p l i c a n t s  o r  
o t h e r  i n t e r e s t e d  persons .  

S,dcn ogenness d i l l  ensure t a a t  a 2 p l i c a n t s  a r e  

? w a r s  of =32 c r i t s r i a  wnicn t n e  3rancn w i l l  t ake  

i n t o  accodnt  wnsn  c3naider ing  t h e i r  

a p p l i c s t i o n s .  T9e goal  snould be f o r  an 

a d m i n i s t r a t o r  and h i s  s t a f f  t o  c l o s e  t h e  gap  

between what tney know about the  3 r a n c n ' s  law 

and p o l i c y  and m a t  an a p p l i c a n t  knows. Xnen 

p o l i c i e s  a r s  kogt s e c r a t ,  a  p r i v a t e  c i c i z e n  i s  

p reven ted  from checking an unintended o r  an 

a r b i t r a r y  d e p a r t u r e  from then.  Hidden r u l e s  a r e  

i n c o n s i s t e n t  w i t h  a d2rnocratic system of 

government. 

b .  F e t t e r i n g  D i s c r e t i o n  

AS 13ng a s  an a d m i n i s t r a t o r  is t n e  r a c i p i e n t  of 

a s t a t u t o r y  g r a n t  of d i s c r a t i o n s r y  a u t h o r i t y .  he  

m u s t  e x e r c i s e  it: ne m u s t  not f e t t e r  i t  through 

t h e  a d o p t i o n  of a  r i g i d  p o l i c y .  How, t h e n ,  can  

an a d m i n i s t r a t o r  develop s t a n d a r d s  t o  s t r u c t u r e  

h i s  o r  h e r  e x e r c i s e  of d i s c r e t i o n  while  avo id ing  

t n e  abuse  of f e t t e r i n g  d i s c r e t i o n ?  Lord J u s t i c e  



3ankes d s f  ined t n e  f i n e  l i n e  an a d m i n i s t r a t o r  

Triers a r e  an t n e  one hand c a s e s  *here a  
t r i b u n a l  i n  t n e  n o n s s t  e x s r c i s e  of i t s  
j i s e r r t i o n  nas adopted a p o l i c y ,  and, 
~ i z n o u t  r?f  sing t o  near an a p p l i c a n t ,  
i n c i a a c t s  t 3  aim m a t  i z s  p o l i c y  i s ,  and 
r 2 a t  aE ta r  near ing  n i m  it w i l l  i n  accordance 
d i t n  i c s  p o l i c y  dec ids  aga ins t  n i in ,  u n l e s s  
t n = r $  i s  somstning excep t iona l  i n  h i s  c a s e .  
I c ~ i n k  counse l  f o r  t n 2  a p p l i c a n t s  w o ~ l d  
admit t n a t ,  if t n e  p o l i c y  nas  Seen adopted  
f o r  raasons  m i c a  t n e  t r i b u n a l  may 
l e g i t i m a t e l y  e n t e r t a i n ,  no o b j e c t i o n  cou ld  
be taken t o  such a  course .  On t n e  o t n e r  
hand t n s r e  a r e  cases  Yhere a t r i b u n a l  h a s  
passed a  r a l e ,  or  come t 3  a  dacerminat ion ,  
not t o  near  any a p p l i c a t i o n  of a  ? a r t i c u l a r  
c n a r a c t e r  by wfionsoever made. l 3 e r s  is a 
wide d i s t i n c t i o n  t o  be drawn between t n e s e  
two c l a s s e s .  6 

Tne c o u r t s  navs been concerned t o  ensure  t h a t  

t h e  d i s c r e t i o n  granted  by t h e  L e g i s l a t u r e  i s  

f d l l y  e x e r c i s e d  and t n a t  i n d i v i d u a l s  a r e  not  

depr ived  of t n e  b e n e f i t  of a  d i s c r e t i o n  by 

a d m i n i s t r a t i v e l y  c r e a t e d  l i n i t a t i o n s  t n a t  were 

not  c o n t a i n s d  i n  t n e  s t a t u t e .  Xo.dever, ti12 

c o u r t s  a l s ~  r=cognizs  t n e  sx t snc  of p o t e n t i a l  

f a r  unzqual t r ea tmen t  wnen no s t r u c t u r i n g  of 

broad d i s c r e t i o n a r y  powzrs i s  developed. 

I n  t n e  1971 c a s e  of Lloyd v .  Super in tenden t  of 

Motor Venic les  I ,  tne  B r i t i s n  Colunbia Court  



o f  A 2 3 e a l  s = r u c k  dodn  t h o  s ~ ? o r i n t e n d e n t ' s  

i n v a r i a b l e  ? o l i c y  of  s u s p n d i n g  t n e  l i c s n c e  o f  

e v s r y  d r i v e c  c o n v i c c s d  of  d r i v i n g  w ' h i l s  

o o i n i o n  L n t  l ~ c t n s e e  d3.s d n f ~ t  c o  d r i v e .  B u l l ,  

J . X .  d e a l t  w i t n  t n e  l e g a l  i s s u t s  a s  f o l l o w s :  

I n  my v i e w  i t  i s  c r y s t a l  c l e a r  t n a t  t h e  
r a s g o n d e n t  S u p e r i n t e n d e n t  d i d  n o t  e n t e r  i n t o  
a n y  i n q u i r y  a t  a l l  a s  t o  w h e t h e r  o r  n a t  t h e  
a p 2 e l l a n t  g a s  o r  was n o t ,  b y  v i r t u e  o f  a n y  
r t a s o n ,  u n f i t  i o  d r i v e  a inotor v t h i c l e .  He 
f 3rrned no o p i n i o n  of  t a s  a p p s l l a n t ' s  f i t n e s s  
a: a n y  t i m e ,  a n d  n s v e r  a t  a n y  t i m e  p u t  h i s  
n i n d  t o  t n a t  q u e s t i o n .  A p r e - e x i s t i n g  
p o l i c y  d e c i s i o n  fo rmed  a t  some unknown 
e a r l i e r  time x o u l d  u n q u e s t i o n a b l y  n a v e  
b e a r i n g  upon t h e  f o r m a t i o n  of  h i s  o p i n i o n ,  
n a d  n e  2 u t  n i s  n i n d  t o  t h e  a p p e l l a n t ' s  
f i t n e s s  o r  o t n e r w i s e ,  b u t  t n a t  p o l i c y  
d 2 c i s i o n  i s  n o t  wnat  t n e  s e c t i o n  r 3 q u i r e d  
t n e  S u g s r i n t e n d e n t  t o  make a r  t o  a p p l y .  H e  
was r e q u i r s d  t o  form a n  o p i n i o n  o f  f i t n e s s  
o r  u n f i t n e s s  as a t  t h e  time o f  t h e  f o r m a t i o n  
o f  t n e  o p i n i o n .  P u t  s i m p l y ,  t h e r e  n e v e r  was 
a n y  i n q u i r y  o r  c o n s i d e r a t i o n  g i v e n  t o  t h e  
s i t u a t i o n  o f  t h e  p e r s o n  a g g r i e v e 3  by  t h e  
o f f i c i a l  c h a r g e d  by t h e  L e g i s l a t u r e  w i t h  
j u d i c i a l  o r  q u a s i - j u d i c i a l  d u t i e s .  I f a i l  
t o  see o n  what  v a l i d  g r o u n d s  i t  c a n  b e  s a i d  
c : l a t  t h e  r e s 2 o n d e n t  S u p e r i n t s n d e n t  
j d d i c i a l l y  f o r m ?  a n  o p i n i o n  o f  t h e  
a s p e l l a n t ' s  u n f i t n e s s  t o  d r i v e  a t  t h e  time 
of t h e  o p i n i o n  a n d  wh ich  u n f i t n e s s  n a d  S e e n  
satisfactorily p r o v e d  t o  h im,  m e n  h e  d i d  
n o t n i n g  more t h a n  g i v e  d i r e c t i o n s  a t  some 
unknown e a r l i e r  d a t e  t o  nis s t a f f  t o  s e n d  

a r s o n s  who o a t  s u s p e n s i o n  n o t i c e s  t o  a 1 1  p- 
h a d  b e e n  c o n v i c t e d  of  a v i o l a t i o n  o f  s. 2 2 2  
o f  t n e  C r i m i n a l  Code gnd t o  p l a c e  h i s  
s t a m p e d  name t h e r e o n .  



J a i l s  t n i s  j u d g n s n t  i l l u s t r a t e s  t a e  d a n g e r  o f  

a d o p t i n g  t o 3  r i g i d  a  p o l i c y ,  i t  s h ~ u l d  n o t  b e  

caksn ta p r a n i ~ i t  t? t  ado?t ion  o f  s t a n d a r i s .  

I n  1 9 7 8 ,  t n z  Su?reme C o u r t  o f  Canada e n d o r s e d  

t n e  u s e  o f  p o l i c y  g u i d e l i n e s  i n  t n e  case o f  

C a p i t a l  C i t i e s  Communica t ions  I n c .  v .  C a n a d i a n  

X a d i o - T e l e v i s i o n  C o r n m i s ~ i o n . ~  I t  was a r g u e d  

t n a t  t n e  C o i n m i s s i ~ n  n a d  f e t t e r e d  i t s  d i s c r e t i o n  

by a p g l y i n g  a p o l i c y  s t a t e m e n t  a s  a  g u i d e l i n e  

r a t a e r  t a a n  c o n s i d e r i n g  a l i c e n c e  amendment o n  a  

p u r e l y  i n d i v i d u a l  b a s i s .  C h i e f  J u s t i c e  L a s k i n  

a n d  a m a j o r i t y  o f  t n e  c o u r t  n o t  o n l y  r e j e c t e d  

t n i s  a r g u m e n t  b u t  a l s o  e n d o r s e d  t h e  u s e  o f  

g u i d e l i n e s  a s  a d e s i r a b l e  r e g u l a t o r y  t e c h n i q u e .  

Howevor,  t h e  e n d o r s e m e n t  was p r e d i c a t e d  o n  a n  

o p p o r t u n i t y  b e i n g  g i v e n  t o  t h e  a f f e c t e d  p a r t y  t o  

a r g u e  a g a i n s t  t ~ c  p o l i c y  a n d  i t s  a p p l i c a b i l i t y  

t o  n i s  p a r t i c u l a r  c a s e .  I n  o t h e r  w o r d s ,  a 

p o l i c y  s t a t z m c n t  c a n n o t  become a  r i g i d  r u l e .  An 

a d m i n i s t r a t o r  may s u g g e s t  t o  a n  a p p l i c a n t  wha t  

t h e  a g e n c y ' s  p o l i c y  i s  a n d  t n a t ,  a f t e r  

c o n s i 3 e r a t i o n I  h i s  a p p l i c a t i o n  w i l l  b e  d e n i e d  i n  



azcordance  w i t h  t n a t  p o l i c y  u n l e s s  t h e r e  is 

sometning . excep t iona l  i n  h i s  c a s e ;  he may n o t ,  

however, reflclse o u t r i g h t  t o  cons ide r  c e r t a i n  

Recommendation 7: 

That  c a r e  be t aken  t o  ensure  t h a t  p o l i c y  
s t a t e m e n t s  a r e  no t  s o  r i g i d  a s  t o  c o n s t i t u t e  
a  f e t t e r i n g  of d i s c r e t i o n .  

B. Hearings and Appeals  

C u r r e n t l y ,  under t a e  Liquor Control  and Licens ing  

Act, t n e r e  a r e  two d i f f g r e n t  appeal  rou tes .  S e c t i o n  

3 l (  2 )  p r o v i d e s  f o r  an appeal  of an a c t i o n ,  o r d e r  o r  

d e c i s i o n  of t h e  General  Nanager o r  any of h i s  

o f f i c e r s  o r  employees t o  t h e  Commercial Appeals 

Commission. S e c t i o n  32(2)  removes from those  who may 

appea l  t o  t n e  Coinmi;sion " a  person aggrieved by t h e  

g e n e r a l  manags r ' s  r e f u s a l  t o  i s s u e  a  p r e s c r i b e d  

l i c e n c e  o r  t o  g i v e  an approval  necessary i n  t h e  

l i c e n s i n g  p r o c e s s . "  Sucn a person "may appea l  t o  t h e  

m i n i s t e r  by n o t i c 2  i n  w r i t i n g  s e n t  by r e g i s t e r e d  mail  

w i t n i n  30 days  a f t e r  t h e  d a t e  of t n e  r e f u s a l . "  



G e n z r a l l j  speak ing ,  t n e  Brancn ' s  l e t t e r s  of d e n i a l  

have been v e r y  t e r s e ,  f o r  example: 

Your 3 2 p l i c a t i o n  f o r  a  neignbourhood pub h a s  
besn re fdszd  f o r  t n e  fo l lowing reasons :  

1) 3;-- ,,, l o c a t e d  ~ i t a i n  snoppin3 c e n t e r .  
S o l i c y .  

2 )  S i r s  l o c a t e d  w i t n i n  1 / 2  m i l ?  of Trans Canada 
Xighway. Regula t ion  1 7 ( 4 ) ( g ) .  

I t  nas not c o n s i s t e n t l y  been t h e  p r a c t i c e  of t h e  LCLB 

t o  inform a 3 2 l i c a n t s  of t n e i r  r i g h t  t o  appeal  a 

d e c i s i o n  o r  t a e  s t a t u i o r y  time l i i n i t a t i o n  f o r  an 

a p e a l .  

I n  F tb rua ry  of 1984, t 2 e  Sranch s e n t  a  c i r c u l a r  t o  

a l l  i n s p e c t a r s  d e s c r i b i n g  a  new procedure f o r  

5 a a r i n g s  b e f a r e  t h e  General  Manager. I f  t h e  Deputy 

General  Nanager, Licens ing ,  proposed t o  r e j e c t  an 

a p p l i c a t i o n ,  he  would so  inform t h e  a p p l i c a n t  who 

would t h e n  aave 3 0  days t o  reques t  a  f u l l  h e a r i n g  

before  t n e  S z n e r a l  Manager. I f  tne  General  Hanager 

suppor ted  t n e  proposed r e f u s a l ,  t ~ e  a ? p l i c a n t  could  

t h e n  appea l  t n e  r e f u s a l  t o  t h e  Minis te r  under s e c t i o n  

3 2 ( 2 )  of t n e  Act. I f  t h e  a p p l i c a n t  d i d  noth ing ,  t h e  

proposed r s f u s a l  would au tomat ica l ly  be made d e f i n i t e  

a f t e r  t n e  s x p i r y  of 30  days.  Tne l a s t  sen tence  of 
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t n i s  c i r c u l a r  s t a t e s  t h a t  "an appeal  [ t o  t n e  

M i n i s t e r ]  d i l l  not  be neard u n l e s s  a f u l l  nea r ing  

be fo r2  t n e  g e n s r a l  managsr has  taken  p l a c e  

?reviodsl-.~. " Xscencly,  t n e  3ranch d i scon t inusd  t n i s  

p r o c e d ~ c e  a s  i t  was f e l t  t n a t  i t  ?roinot?d 3n  inage  of 

d i scordance  w i t n i n  tne  3ranch.  

2 .  D i scuss ion  and Recommendations 

( 3 )  J e a r i n g s  

T 3 s  q u a l i t y  and tnorougnness  of t h e  f i r s t  l e v e l  

decision-making i n  an  agency h a s  a  d i r e c t  

b e a r i n g  on t h e  number of a p p e a l s  and t n e  impact 

of app2al  d e c i s i o n s  on t h e  agency. When an 

a d m i n i s t r a t o r  informs t h e  a f f e c t e d  p a r t y  of h i s  

proposed d e c i s i o n ,  and a f f o r d s  t h a t  p a r t y  t h e  

o p p o r t u n i t y  t o  p r 3 s s n t  h i s  c a s e  be fo re  a  f i n a l  

d e c i s i o n  i s  reached, t h e  a f f e c t e d  p a r t y  w i l l  

mors l i k e l y  f e e l  t n a t  h i s  ? a r t i c u l a r  s i t u a t i o n  

h a s  Seen thoroughly  cons ide red .  Consequently,  

h e  w i l l  be l e s s  i n c l i n e d  t o  appeal .  I f  ne does  

a p p s a l ,  i t  i s  l e s s  l i k e l y  t h a t  t h e  a p p e l l a t e  

body w i l l  a l low t n e  a2peal  if t h e  d e c i s i o n  being 



ap2s3?sd was raached only a f t s r  k ~ o r o u g h  

c o n s i d e r a t i o n  of t a s  r e l e v a n t  f a c t o r s  and f u l l  

o p p o r t u n i t y  t o  the  a f f 2 c t s d  p a r t y  t o  make h i s  

c a s e  known. 

That t h e  General Manager, be fo re  making a  
d e c i s i o n ,  g i v e  n o t i c e  of h i s  proposed 
d e c i s i o n  t o  t h e  a f f e c t e d  p a r t y  who would 
then  have t h e  o p t i o n  of r e q u e s t i n g  a  f u l l  
h e a r i n g  b e f o r e  t h e  General  Manager. 

I f  t n e  p a r t y  d id  not w i s n  t o  pursue t h i s  o?+ion,  

t g e  d e c i s i o n  of t n e  General  Manager would become 

f l n a l .  The p a r t y  could tnen cnoose t o  pursue  

nis s t a t u t o r y  r i g h t  t o  appeal .  A s  a  r e s u l t  of 

improving t n e  q u a l i t y  of t n e  f i r s t  l e v e l  

dzcision-making, t3e  c r e d i b i l i t y  and t n e  s t a t u r e  

of t n e  LCLB process  w i l l  be augmented because-  

fewer d e c i s i o n s  w i l l  be appealed and fewer of 

t h e  a p p e a l s  w i l l  succeeed.  

T h e  fdndainental t e n e n t  of a d m i n i s t r a t i v e  

f a i r n e s s  can be suamarized by t n e  phrase  a u d i  

a l t e r a m  partem ( l i s t e n  t o  t h 2  o t a e r  s i d e ) .  The 

c o n t e n t  of t h i s  a r i n c i p l e  w i l l  va ry  accord ing  t o  

p a r t i c u l a r  c i rcumstances  and t a e  i n t e r e s t s  a t  

s t a k e .  



Recommendation 9: 

That notice of the General Manager's 
proposed decision at a minimum include the 
following: the consequences to the affected 
party of a negative decision; the procedure 
to be followed at the hearing; explanation 
of the relevant legislation and policy; and 
the proposed reasons with a discussion of 
the important facts. 

Recommendation 10: 

That, if the proposed decision is confirmed 
after the hearing, full written reasons be 
provided the affected party. 

Recommendation 11: 

That, if the proposed decision is confirmed, 
information concerning statutory appeal 
provisions should be given to the affected 
party. 

Appeals to tne Minister 

A statutory right to appeal to a Hinister may be 

perceived as being susceptible to extraneous 

influences. "To reverse an agency decision for 

what might be sesn as partisan political 

puraoses detracts from the integrity and 
10 

credibility of tne administrative process" ; 

moreover, "it can be demoralizing for tne agency 

and tne parties to have worked diligently 

through a file only to be revers~d on what may 



3 s  perce iv2d t o  be extr 'ansous f a c t o r s " .  11 

Xhi le  t n i a  would not n e c s s s a r i l y  be t h e  c a s e ,  

t n s r e  is  a r i s k  t n a t  m i n i s t e r i a l  appea l s  may 

y i s l d  s u c ~  r 2 s u l t s .  

N i n i s L e r i a l  d e c i s i o n s  i n  LCLS agpeals  a r s  

g e n e r a l l y  unacconpanied by reasons.  There fo re ,  

t n e y  o f f e r  no guidance t o  t h e  a d m i n i s t r a t o r s  

m e n  faced  w i t n  s i m i l a r  s i t u a t i o n s  i n  t n e  

f u t u r z ;  i n  f a c t ,  tney may f o s t e r  a  s e n s s  of 

u n c z x t a i n t y  i n  t h e  a f f e c t e d  p a r t i e s ,  t h e  

a d m i n i s t r a t o r s ,  and t h e  pub l i c  i n  g e n e r a l .  

True r i g n t s  of appeal  f o r  p a r t i c i p a n t s  i n  t Q e  

a d m i n i s t r a t i v e  process  m o u l d  be e s t a b l i s h e d  

x i t n i n  an a d j u d i c a t i v e  f ramew~rk invo lv ing  an 

independent  a d m i n i s t r a t i v e  review agency. Such 

an  appea l  p rocess  would segrega te  t h e  p o l i c y  

s t t t i n g  f u n c t i o n  of t h e  L e g i s l a t u r e  and t h e  LCLB 

from t n e  independent a d j u d i c a t i v z  f u n c t i o n  of 

e n s u r i n g  compliance w i t n  t n e  l e g i s l a t i o n  and t h e  

p o l i c y .  Decis ions  of an independent body w i l l  

f o s t e r  g r z a t e r  p u b l i c  confidence i n  both those  

d e c i s i o n s  and t h e  system a s  a wnole. 



Recommendation 12: 

That the legislation be amended to provide 
that all appeals be heard by the Commercial 
Appeals Commission or a similar independent 
appellate body. 

Subssquent discussion and r?conmendatians rtf tr 

LO th2 CAC but are equally applicable to anothsr 

independent appellate body. 

(c) Appeals to the Coinnercial Appeals Commission 

( 2 A C  ) 

Generally speaking, an administrative appeal 

(sum as is provided to the CAC by section 31(21 

of tne Liquor Control and Licensing Act) is 

broader than judicial review because tne latter 

generally does not consider tne nerits of a 

delegate's decision but only its legality. 

Ssetion 18(1) of tne Commercial Appeals 

12 
Zominission Act rzads as follous: 

18( 1) In an appeal the commission has t h e  
same powers of decision as the officer and 
the commission may confirm, vary or reverse 
tne order under appeal with or without 
conditions or may refer the matter back to 
the officer with or without directions. 



T n i s  i s  an exainple of a  v e r y  broad s t a t u t o r y  

a p p s a l  p r o v i s i o n .  S e c t i o n  1 8 ( 1 )  c o n f e r s  on t n e  

a p p a l  body t n s  power t o  s u b s t i t u t e  i t s  d e c i s i o n  

on t ns  i n s r i ~ s  f o r  t n a t  of t h e  o r i g i n a l  

d e c i s ~ a n - n a k a r .  T a i s  t y g s  of a p p s a l  i s  d s u a l l y  

n z l d  by way of n s a r i n g  de novo: t a e  a ? p e l l a t z  

oody i s  r e q u i r t d  t o  makt i t s  own d e t e r m i n a t i o n  

of f a c t  on t n e  o a s i s  of t h e  ev idence  and 

arguments  submi t t ed  t o  i t ;  i t  is not  bound by 

t n e  a r i g i n a l  d e c i s i o n .  Indeed,  a  n e a r i n g  de 

novo g roceeds  a s  cnougn no h e a r i n g  whatever  nad - 
been nad i n  t n e  f i r s t  i n s t a n c e .  Tne Commission 

i n u s t  p u t  i t s e l f  i n  t h e  shoes  of t n e  G e n e r a l  

2Ianag.r and t a k e  i n t o  c o n s i d e r a t i o n  t h e  c r i t z r i a  

c o n t a i n e d  i n  t n e  r e g u l a t i o n s  and p o l i c y .  

Recommendation 13: 

Tha t  t h e  Commission e x e r c i s e  i ts 
j u r i s d i c t i o n  t o  h o l d  a  h e a r i n g  d e  novo and 
c o n s i d e r  t h e  issue a t  hand independen t  o f  
t h e  o r i g i n a l  d e c i s i o n .  

S e c t i o n  3 ( 1 )  of t n e  Commercial Appeals 

Commission Act p r o v i d e s  t h a t  t h e  L i e u t e n a n t  

Governor i n  Counci l  may a p p o i n t  t o  t h e  

Commission a s  many members a s  c o n s i d e r e d  

a i r p r s p r i a t e .  S e c t i o n  4 ( 1 )  a l l ows  t n e  C h a i r a a n  



to es~aolisn a ?an21 of tne Commission. Given 

.tne nature of LCL3 issues, it is desirable tnat 

Commission rnsnbers navs specializsd knowledge. 

Caation mast be sxsrcised to ensure that the 

Cornnissi~n rnsncers a r ?  inpartial and are 

psrcsived to be inpartial. 

Recommendation 14: 

That the Chairman establish a special panel 
of the Commission to hear all liquor-related 
appeals. 

Recommendation 15: 

That general guidelines be drawn up to 
indicate the desired background or qualities 
of the panel members. 

Tae appsal 2rocess must guarantee that the 

rquirzments of procedural fairness ar2 met. 

Recommendation 16: 

That adequate notice of the appeal 
proceedings be given the appellant. 

Recommendation 17: 

That the appellant be given access to all 
information that is relevant to the decision 
unless there is a compelling reason for 
confidentiality. 



X s z a t d t o r y  rsquir2ment o r  a  d r a c t i c e  t n a t  

r e q u i r e s  reasons t o  be given only upon r e q u e s t  

can encodrage aos t  noc rationalizing i n  p l a c e  of 

dJe c o n s i d a r a t i o n  of t h e  i s s u e s .  A d s c i s i ~ n  i s  

a?: t 3  ae o e t t s r  if  t n e  rzasons C3r i c  nave t o  

be s e t  ou t  i n  w r i t i n g  because t n e  reasons a r e  

t n e n  more l i k e l y  t o  h a v e  been p roper ly  thought  

througn.  S e c t i o n  18(3) of t h e  Coamercial 

Appeals Comniss~on Act does not r 2 q u i r s  t n e  

Comnission t o  g ive  w r i t t e n  reasons f 3 r  i t s  

d e c i s i o n  " e x c e ~ t  whsre a  p a r t y  t o  tha  h e a r i n g  

r e q u e s t s  them wi tn in  9 0  days from t h e  e x p i r y  of 

time l i n i t e d  f o r  appeal  t o  tne  Court of Appeal". 

Recommendation 18: 

That t h e  l e g i s l a t i o n  be amended t o  r e q u i r e  
t h e  Commission t o  g i v e  w r i t t e n  reasons  f o r  
i ts  d e c i s i o n s .  

W n i l ?  a r i g i d  a p p l i c a t i o n  of precedent  is  not 

d e s i r a b l e ,  f e a r  of excess ive  r i g i d i t y  can r e s u l t  



i n  i n c o n s i s t e n t  d e c i s i o n s .  There is a  range i n  

t h e  p o s s i b l e  uses  of p receden t :  t h e  i s s a e  is 

i. ,-IJ =xcen t  L O  wnicn an agency sezks  t o  r e c o n c i l s  

i ~ s  l a t l r  d e c i s i o n s  v i t a  t n o s e  wnicn aave 

praceded them. Common sense  d i c t a t e s  t a a t  a  

p r e v i o u s  d e c i s i o n  h a s  some S e a r i n g  i f  t h e  

c i r c u m s t a n c e s  a r e  s i m i l a r  and f a i r n e s s  demands 

c o n s i s t e n c y  i n  t n e  d i s p o s i t i o n  of appea l s .  

A n  open r e c o r d  of d e c i s i o n s  enab les  t h e  a f f e c t e d  

p a r t y  and o t h o r  i n t e r e s t e d  pe r sons  t o  review a  

d e c i s i o n  i n  t h e  l i g n t  of t n e  l e g i s l a t i o n ,  t h e  

p o l i c y ,  and p rev ious  d e c i s i o n s .  Exposure of t h e  

Commission's reasoning  t o  p u b l i c  s c r u t i n y  and 

c r i t i c i s m  i s  n e a l t n y  and may l e a d  t o  a  r educ t ion  

i n  a p p e a l s  concerning  p r e v i o u s l y  cons iderad  

i s s u e s .  

Recommendation 1 9 :  

That  t h e  Commission main ta in  a p u b l i c  record  
of i ts  decisions. 



I V  Summary of Recommendations - 

T n s  f o l l o w i ~ g  rtcominendations encoinpass g e n e r a l  

2 r i n c i p l e s  of a d m i n i s t r a t i v e  f a i r n e s s  xhich a r e  

intended zo  oe of  a s s i s t a n c e  t o  t n e  Liquor Po l i cy  

Xevisv Coninittee i n  its d e l i b e r a t i o n s :  

Tnat t h e  broad o b j e c t i v e s  of t n e  LCLB be s t a t e d  
c l e a r l y  i n  t n e  l e g i s l a t i o n .  

Tnat,  i n  z33se a r z a s  m e r e  t n e  LCLB has  hail 
s u f f i c i 2 n :  sx92r ience  t o  develop s t andards ,  t h o s e  
s t a n d a r d s  De c o d i f i e d  i n  t n e  r e g u l a t i o n s .  

Tnat ,  wnere t n e  exper ience  of t h e  LCL3  has  Seen t o  
r z f u s e  c o n s i s t e n t l y  t o  e x e r c i s e  c e r t a i n  s t a t u t o r y  
g r a n t s  of d i s c r e t i o n ,  those  d i s c r e t i o n a r y  g r a n t s  be 
d e l s t e d  f rom t n e  l e g i s l a t i o n .  

Tnat t h e  LCLB compile a  comprehensive p o l i c y  manual. 

Tnat egcn g o l i c y  s ta tement  make re fe rence  t o  t h e  
s t a t u t o r y  a r  r e g u l a t o r y  p rov i s ion  froin which i t  f lows.  

Tnat a l l  p o l i c y  s t a t ements  developed by t n e  Branch be 
made a v a i l a b l e  t o  a p p l i c a n t s  o r  o t h e r  i n t e r e s t e d  
persons .  

Tnat c a r s  be t a k s n  t o  ensure t h a t  po l i cy  s t a t e m e n t s  
a r e  not  s o  r i g i d  a s  t o  c o n s t i t u t e  a  f e t t s r i n g  of 
d i s c r e t i o n .  

That t n e  General  Manager, be fa re  inaking a  d 2 c i s i o n ,  
g i v e  n o t i c e  of h i s  proposed d e c i s i o n  t o  t h e  a f f e c t e d  
? a r t y  wno vould tnen  nave tne  op t ion  of r ~ q u e s t i n g  a  
f u l l  h e a r i n g  before  t n e  General  Manager. 



That noc ice  of t n e  Zeneral  Nanagt r ' s  pro2oaed 
d e c i s i o n  ac  a  min imum inc lude  cne fo l lowing:  t h e  
cansequenc2s t o  t n e  a f f e c t e d  p a r t y  of a  n e g a t i v e  
d e c i s i o n ;  and t h e  procedur t  t o  be followed a t  t n e  
h e a r i n g ;  e x p l a n a t i o n  of t h e  r e l e v a n t  l e g i s l a t i o n  and 
? o l i z y ;  t.12 proposed reasons w i t h  a  d i s c u s s i o n  of  tfie 
i n p o r t a n t  f a c t s .  

That ,  i f  t n t  ?ro?os=3 d s c i s i o n  i s  confirmed a f t s r  t n e  
n s a r i n g ,  f ~ l l  d r i t t e n  rsasons  be 2rovide3  t n e  
a f f t c t e d  ? a r t ? .  

Thac, i f  t n e  2raposed d e c i s i o n  i s  zonf i rned ,  
i n f o r m a t i ~ n  concerning  s t a t u t o r y  appeal  p r o v i s i o n s  
snould  b~ g i v e n  t o  t n e  a f f e c t e d  p a r t y .  

That t n e  l e g i s l a t i o n  be anended t o  provide t n a t  a l l  
a 2 p e a l s  be nea rd  by t n e  Commercial Appeals Commission 
o r  s i m i l a r  independent  a p p e l l a t e  body. 

Tnac t n e  Commission e x e r c i s s  i t s  j u r i s d i c t i o n  t o  nold 
a  n e a r i n g  de novo and cons ide r  t h e  i s s u e  a t  hand 
inde2endent  of  t n e  o r i g i n a l  d e c i s i o n .  

Tnat t h e  Chairman e s t a b l i s h  a  s p e c i a l  panel  of t n e  
Commission t o  h e a r  a l l  l i q u o r - r s l a t e d  appeals .  

That g e n 2 r a l  g u i d z l i n e s  be d r a m  up t o  i n d i c a t e  t h e  
d e s i r t d  background o r  q u a l i t i e s  of t n e  panel  members. 

That adequa te  n o t i c e  of t h e  appeal  proceedings be 
g iven  t n e  a 2 p e l l a n t .  

That t n e  a p p e l l a n t  be g i v t n  access  t o  a l l  i n fo rmat ion  
t n a t  i s  r e l e v a n t  t o  t h e  d e c i s i o n  u n l e s s  t h e r e  i s  a  
compel l ing  reason  f o r  c o n f i d e n t i a l i t y .  

That t h e  l e g i s l a t i o n  be amended t o  r e q u i r e  t h e  
Commission t o  g i v e  w r i t t e n  reasons f a r  i t s  d e c i s i a n s .  

That t h e  Commission n a i n t a i n  a  p u b l i c  record of i t s  
d e c i s i o n s .  
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A P P E N D I X  



Province of w Ministry of 
G 

Parliament Buildings 

Brltlsh Columbla Labour and Victoria 
Consumer Services Br~tish Columbia 

VBV 1x4 
OFFEE OF TME MINISTER 

March 1 ,  

Mr. Stephen Owen 
Ombudsman 
8 Bastion Square 
Victoria, B.C. 
V8W 1H9 

Dear Mr. Owen: 

Last fall the Premier stated that the Government 
would be initiating a comprehensive review of the Liquor 
Policy and Legislation of the province. I would like to 
take this opportunity to invite the ombudsman's office to 
participate in the review. I would welcome receiving your 
written views and thoughts on the current liquor policy, 
legislation, regulations and the administration of the 
branch. Once you have completed your comments it may be 
worthwhile for-you to meet-with the panel, chaired by M.L.A. 
John Jansen, and present your recommendations. 

I understand that Bert Hick, the new General 
Manager, has met with two members of your staff to discuss 
specific concerns and issues. I would fully support the 
continuation of this dialogue and would welcome any 
assistance and advice they could offer to the branch to 
improve the administration of the Act and Regulations, 
particularly as the policy team works through the policy 
review. 

You s! sincerely, f 

Lyall Hanson 
Minister 

cc: Mr. Bert Hick 



Legislative As-- . lb ly  OMBUDSMAN ,L, 8 Bastion Square 

Province of British Columbia Vicloria 
Brilish Columbia 
V8W 1H9 
Telephone. (604) 387-5855 
Lonq Dislance: 
(toll Iree) 800-762.6 157 
FlAPlCOM 387-0198 

March 9, 1987 

The Honourable Lyle Hanson 
Minister 
Ministry of Labour and Consumer Services 
Parliament Buildings 
Victoria, B.C. 
V8V 2 x 4  

Dear Mr. Hanson: 

Many thanks for your letter of March 2, 1987 inviting the 
participation of the Ombudsman's office in the review of 
the Liquor Policy and Legislation of the province. I 
would be pleased to initiate an investigation alons the 
lines that you suggest and resulting in a formal statement 
of recommendations. 

It is my opinion that this office should make its 
resources and specific expertise in administrative 
fairness available as a resource to the public service in 
this constructive and preventative way in addition to 
merely acting as a critic after the investigation of a 
specific complaint. I welcome your approach to us and 
appreciate the openess and cooperation that this office 
has received from Bert Hick. 

Best wishes. 

Yours sincerely, 

Stephen Owen 
Ombudsman 

C.C. Bert Hick 
Liquor Control and Licencing Branch 




