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I. INTRODUCTION 

The vast majority of the f o r e s t s  i n  Br i t i sh  Columbia a re  owned by the 

c i t i z e n s  of the Province. For decades, we have been heavily dependent 

upon our fores t  resources for  our economic and soc ia l  well-being. 

provides thousands of jobs both i n  the f o r e s t  industry i t s e l f  and, 

I t  

ind i rec t ly ,  i n  many other sectors  of our economy. Our fu ture ,  i n  turn,  

depends i n  par t  upon the continued health of our fores t  resources. 

r 

r 

The mandate of the Ministry of Forests is established by the Ministry of 

Forests Act and includes the following: 

t o  encourage maximum productivity of the fores t  and range 
resources i n  the Province; and, 

t o  manage, protect  and conserve the f o r e s t  and range resources of 
the Crown, having regard t o  the immediate and long term economic 
and soc ia l  benefi ts  they may confer on the Province. 

I n  the l a t t e r  par t  of January of 1985, representatives of t h e  Nishga 

Tribal Council requested a meeting w i t h  me and a t  t h a t  time presented 

t h e i r  complaint concerning the increasing depletion and degradation of 

the f o r e s t  resources w i t h i n  Tree Farm Licence t l  (abbreviated i n  t h i s  

report  a s  TFL t l ) .  

Indian Bands whose homelands a r e  north of Prince Rupert and include a 

la rge  par t  of the land w i t h i n  TFL X 1 .  

The Nishga Tribal Council represents a number of 

The Nishga requested t h a t  I 

c 

r- 
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invest igate  " f o r e s t  management i r r e g u l a r i t i e s  i n  the Nass River portion 

[ t h e  Nishga homelands] of TFL X1" and "the ongoing inat tent ion t o  f o r e s t  

management r e s p o n s i b i l i t i e s  by t h e  Provincial government and  Westar 

Timber Ltd." T h i s  report  describes my invest igat ion,  my conclusions and 

the recommendations I hpve made t o  t h e  Ministry of Forests. 

A Tree Farm Licence permits its holder an almost perpetual r ight  t o  

harvest timber from the l icence area.  I n  return,  the Licensee is 

required t o  manage the f o r e s t  resources, under the supervision of the 

Ministry of Forests,  i n  such a manner a s  t o  ensure that  the f o r e s t  w i l l  

continuously grow t r e e s  i n  order t o  provide a never-ending supply of 

timber products. The Ministry of Forests policy manual describes two 

main object ives:  

( a )  ra t iona l ,  sustained-yield management of fores t  lands to 
produce the g r e a t e s t - p o s s i b l e  return i n  wood, subject t o  
environmental cons t ra in ts  ; 

( b )  s t a b i l i z a t i o n  and perpetuation of i n d u s t r y  and communities. 

Tree Farm Licence I1 is  held by a company now ca l led  Westar Timber L t d .  

My invest igat ion d i d  not review Westar's ro le  i n  t h i s  complaint, but 

rather focussed on the act ions and decisions of t h e  Ministry of Forests 

which is required t o  constantly monitor and supervise t h e  management of 

t h e  f o i e s t s  w i t h i n  TFL 11. However, because it  is d i r e c t l y  affected by 

my findings and recommendations, I provided Westar w i t h  a copy of my 

preliminary report  t o  t h e  Ministry of Forests and extended t o  it  an 

opportunity t o  comment upon my findings.  ( I  should note here t h a t  my 

correspondence w i t h  both t h e  Deputy Minister of Forests and the President 
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of Westar Timber is attached as the appendices t o  t h i s  report . )  

The purpose of providing both the Ministry of Forests and Westar w i t h  a 

copy of my preliminary report on t h i s  invest igat ion was, of course, t o  

ensure that  both p a r t i e s  had an opportunity t o  ident i fy  possible e r rors  

i n  my invest igat ion and i n  my preliminary findings.  I n  t h i s  case, 

neither the Ministry nor Westar argued tha t  my f i n d i n g s  on s p e c i f i c  

issues were i n  e r r o r .  Instead, I was presented w i t h  what is e s s e n t i a l l y  

and economic and p o l i t i c a l  argument. 

The Deputy Minister of Forests summarized the posit ion of h i s  Ministry a s  

follows : 

"I would l i k e  t o  assure you tha t  we have given ser ious 
consideration t o  the amendments and adjustments t o  t h e  Ministry 
standards before we approved them, and tha t  our decisions were 
based on our view t h a t  they were necessary f o r  t h e  continued 
operation of the company. I t  has a l so  been our view t h a t  keeping 
the company operational is  our best assurance not only t o  maintain 
community s t a b i l i t y  i n  the area,  b u t  a l so  t o  achieve reasonable 
fores t  management i n  the long run." 

I t  appears t o  me tha t  t h e  M i n i s t r y  is w i l l i n g  t o  allow poor f o r e s t  

management prac t ices  t o  continue i n  order t o  ensure t h a t  Westar continues 

t o  operate i n  the short  term, and t o  accept t h e  consequent r i s k  t h a t  t h e  

f o r e s t s  w i t h i n  TFL #1 w i l l  be depleted and worthless i n  the long term. 

My ro le  a s  Ombudsman is t o  invest igate  t h e  act ions and decisions of 

government agencies w i t h  a v iew t o  ensuring t h a t  t h e  law is properly and 
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f a i r l y  administered. I n  t h i s  case, I have concluded that  the Ministry of 

Forests has f a i l e d  i n  i t s  mandate t o  "encourage the maximum productivity 

of the fores t  and range resources i n  the Province" and t o  'manage, 

protect  and conserve the f o r e s t  and range resources of the Crown . . . "  
The Ministry 's  posi t ion t h a t  i t  m u s t  ensure tha t  Westar remains i n  

bus iness  and t h u s  protect  t h e  jobs which it  provides i n  local  communities 

is a matter of p o l i t i c a l  p r i o r i t i e s  and not one upon which I can or 

should comment. 

I am making t h i s  report  public a t  t h i s  time for  two reasons. F i r s t ,  two 

weeks ago a Member of the Legis la t ive Assembly released t o  the media a 

copy of Westar's l e t t e r  t o  me i n  response t o  my preliminary f i n d i n g s .  

That l e t t e r ,  of course, presented Westar's posit ion only; I t h i n k  i t  

important t h a t  the public a l so  be informed of the other s ide of the 

story.  Second, the i ssues  raised i n  t h i s  complaint a re  of enormous 

importance t o  the fu ture  economic and soc ia l  well-being of the c i t i z e n s  

of Br i t i sh  Columbia. If w e  do not manage, protect  and conserve our 

f o r e s t s  i n  a way t h a t  ensures t h e i r  long-term health,  we w i l l  not have 

t h e  constant supply of timber upon which we have depended for  so  many 

years. For these reasons, I feel  it would be i r responsible  of me, as 

Ombudsman, not t o  d isc lose  these findings t o  t h e  public. 
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I n  1 9 7 0 ,  T r e e  Farm L i c e n c e  #1 a n d  TFL 1 4 0  were amalgamated i n t o  TFL 11, 

w h i c h  was t h e n  h e l d  b y  C a n a d i a n  Cellulose L t d . .  

I n  1 9 7 9 ,  when t h e  P r o v i n c i a l  Government f o r m e d  t h e  B.C. Resources 

I n v e s t m e n t  Corporation ( B C R I C ) ,  t h e  assets w h i c h  were h e l d  by t h e  Crown 

i n  C a n a d i a n  C e l l u l o s e  were a s s i g n e d  t o  t h i s  n e w  pub l i c  company. Dur ing  

1980 ,  B C R I C  a c q u i r e d  a l l  of t h e  r e m a i n i n g  o u t s t a n d i n g  

C a n a d i a n  Cel lu lose  a n d  by t h e  e n d  o f  t h a t  y e a r  f o r m e d  

I n  A p r i l  1 9 8 4 ,  B .C .  Timber  c h a n g e d  i ts  name t o  Westar 

The N i s h g a  T r i b a l  C o u n c i l  is c o m p r i s e d  of  a number of 

pub l i c  s h a r e s  i n  

B.C. Timber  Ltd .  

T imber  L t d .  

I n d i a n  B a n d s  w h i c h  

a re  n a t i v e  t o  a l a r g e  area of B r i t i s h  Columbia n o r t h  of P r i n c e  Rupert. 

T h i s  a rea  h a s  been i n c l u d e d  i n  T r e e  Farm L i c e n c e  I1 (TFL (1) for more 

t h a n  t h i r t y  y e a r s .  

The N i s h g a  T r i b a l  C o u n c i l  h a d  long been concerned about t h e  forest 

resources of t h e  Nass V a l l e y  since it  is t h e  homeland  of t h e  Native bands 

w h i c h  cons t i tu te  t h e  Counc i l .  I n  1 9 8 3 ,  because of t h e i r  concern t h a t  t h e  

fo res t  resources i n  t h e  area were not b e i n g  managed properly, t h e  N i s h g a  

h a d  r e t a i n e d  t h e  services of S i l v a  E c o s y s t e m s  Ltd . ,  w h i c h  is operated b y  

Mr. Herb Hammond, a R e g i s t e r e d  P r o f e s s i o n a l  F o r e s t e r .  S i l v a ' s  report 

r 

i 
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i n d i c a t e d  t h a t  t h e r e  had been se r ious  mismanagement of much of t h e  f o r e s t  
i 

resources w i t h i n  TFL #l. I t  c o n c l u d e d  (1) t h a t  t he re  had  been  a 

' h ighgrad ing '  p a t t e r n  of development :  Westar had h a r v e s t e d  p r i m a r i l y  t h e  

most accessible, good q u a l i t y  timber and  l e f t  t h e  poorer q u a l i t y  timber 

s u b s t a n t i a l  amounts  of m e r c h a n t a b l e  timber had been  l e f t  t o  

on t h e  g round ;  ( 3 )  t h e  allowable a n n u a l  cut permitted by t h e  

b e h i n d ;  ( 2 )  

deteriorate 

M i n i s t r y  of Forests had been  m a n i p u l a t e d  t o  permit Westar t o  accelerate 

i ts  h a r v e s t i n g  of t h e  good q u a l i t y  timber w h i l e  a t  t h e  same time i g n o r i n g  

t h e  poorer q u a l i t y  and  more d i f f i c u l t  t o  access s t a n d s ;  and ,  ( 4 )  

r e f o r e s t a t i o n  o b l i g a t i o n s  had n o t  been  f u l f i l l e d  t o  t h e  e x t e n t  t h a t  t h e  

process of r e g e n e r a t i n g  much of t h e  area w h i c h  had been denuded was e i g h t  

y e a r s  beh ind  schedule .  

J 

-1 

4 The c o n c e r n  of t h e  Nishga  was shared by o t h e r s  i n  t h e  area.  On May 25, 

1984,  t h e  Mayor of Terrace wrote t o  t h e  Honourable  T. Wate r l and ,  M i n i s t e r  

of  Forests, and in fo rmed  h i m  t h a t  t h e  M u n i c i p a l  Counc i l  was conce rned  -1 

w i t h  t h e  o p e r a t i o n s  of Westar. He r e q u e s t e d  t h a t  t h e  M i n i s t r y  u n d e r t a k e  

a n  i n v e s t i g a t i o n  of t h e  o p e r a t i o n s  of Westar 'to d e t e r m i n e  i f  t h e  terms 

a n d  c o n d i t i o n s  of Tree Farm L i c e n c e  No. 1 are b e i n g  met and  what v e r b a l  

or w r i t t e n  c o n c e s s i o n s  were b e i n g  g i v e n  c o n c e r n i n g  o p e r a t i o n s  i n  TFL f 
1 

On J u n e  8, 1984,  t h e  Member of t h e  L e g i s l a t i v e  Assembly for  Skeena ,  M r .  

11 Frank Howard, wrote t o  t h e  M i n i s t e r  of Forests e x p r e s s i n g  h i s  c o n c e r n s '  

over Westar's o p e r a t i o n s  which had l e f t  'a g r e a t  deal of d i s s a t i s f a c t i o n  3 
i 

3 1 

3 
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in the minds of the general public and, in particular, its employees in 

both the logging and sawmilling side of its activities." Mr. Hovard 

suggested that a public inquiry under the Inquiries Act be held to 

investigate the manner in which Westar was dealing with the publicly 

owned forest resources within TFL #l. 

In January of 1985, the Nishga Tribal Council complained to my office 

about the Ministry of Farests' mismanagement of TFL #l. The Nishga 

asserted that the Ministry nad allowed Westar to employ a highgrading 

pattern of development (i.e. allowing destar to harvest the highest 

quality and most easily accessed timber while leaving the 

difficult-to-access and poor stands) an3 that the Ministry had not 

ensured that Westar fulfilled its reforestation responsibilities. The 

Nishga requested that I investigate 'forest management irregularities in 

the Nass River Portion [the Nishga homelands) of TFL 111" and "the ongoing 

inattention to forest management responsibilities by the Provincial 

Government and Westar Timber Ltd. " 

In response to the Nishga's complaint, my staff reviewed Ministry files 

to examine the Ministry of Forests' enforcement of Westar's obligations. 

My staff and I discovered that the information we found on Ministry files 

largely supported the conclusions reached by Silva. Furthermore, this 

review brought to my attention the fact that significant changes 

regarding the allowable annual cut and the utilization standards had 

recently been proposed by Westar. My investigation expanded to encompass 

this subject as well. 
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111. THE L A W  AND M I N I S T R Y  POLICY RESPECTING TREE FARM LICENCES 

The forests  of the Province of Brit ish Columbia are a Crown resource, 

They are administered by the Ministry of Forests. The Ministry of 

Forests A c t  outl ines the responsibi l i t ies  of the Minister of Forests. He 

i s  required t o  encourage the maximum productivity of t h e  forests  and t o  

manage the forest  resources to  achieve both immediate and long-term 

economic and social  benefits for the Province. 

i 

, 
i 

The Forest Act describes different types of tenure which a licensee may 

hold. The most secure type of tenure is called a Tree Farm Licence. 

Such a licence is for a term of 25 years. J u s t  before the expiry of 1 0  

years, the licence holder can request a replacement of the t ree  farm 

licence and the Forest Act s t a t e s  that  the Minister sha l l  give n i m  a new 

licence. 

A 

The t ree  farm licence also imposes cer ta in  obligations on the licensee. 

The licence holder may only harvest a cer ta in  amount of timber every year 

and he must  undertake reforestation treatments on the land a f t e r  

harvesting. The licensee mus t  a lso pay stumpage t o  t h e  Crown for  the 

timber i t  harvests. However, section 88 of the Forest Act permits the 

licence holder t o  set off its costs  of constructing logging roads ( i n  

order t o  get to the timber i t  wishes to  harvest) and its reforestation 

I 

1 
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c o s t s  aga ins t  t h e  stumpage w h i c h  i t  owe-s the Crown. Hence i t  is poss io l e  

t o  have a s i t u a t i o n  i n  w h i c h  the  l i c e n s e e ' s  road cons t ruc t ion  and 

r e f o r e s t a t i o n  c o s t s  exceed the amount payable f o r  stumpage. The r e s u l t  

of s u c h  a s i t u a t i o n  is t h a t  the l i cence  holder would have a c r e d i t  w i t h  

t h e  Crown and s o  would not pay anything f o r  t h e  timber harvested.  

Every f i v e  yea r s ,  t h e  t r e e  farm l i censee  m u s t  s u b m i t  a Management and  

Working Plan t o  the Chief Fores te r  f o r  h i s  approval.  T h i s  Plan o u t l i n e s  

some of t h e  s p e c i f i c  o b l i g a t i o n s  of the  l i c e n c e  holder w i t h  regard t o  

p ro tec t ing  the t r e e  farm l i c e n c e  a rea  from damage by f i r e ,  i n s e c t s ,  

d i sease ;  p l ans  f o r  r e f o r e s t i n g  t h e  a r e a ;  t h e  amount of timber w h i c h  is t o  

be harvested.  The t e r n  w h i c h  r e f e r s  t o  the amount of timber w h i c h  is t o  

be harvested every year is t h e  "al lowable annual cu t . "  The Management 

and Working Plan is l e g a l l y  considered t o  be a p a r t  of t h e  Tree Farm 

Licence. 



IV. THE ISSUES 

1. Reforestation 

Management and Working Plan #6 f o r  Tree Farm Licence #1 was approved by 

the Chief Forester f o r  the period 1979-1983. I n  t h i s  Plan, Westar 

committed i t s e l f  t o  regenerate the logged areas w i t h i n  a five-year period 

from the date of harvesting. Areas which were expected t o  regenerate 

natural ly  were t o  be examined three years a f t e r  logging and areas where 

restocking problems were ant ic ipated were t o  be inspected w i t h i n  a year 

a f t e r  logging. Westar was a l so  t o  develop a Stand Improvement Program 

which was t o  be submitted t o  the Chief Forester by March 1, 1980. 

My s t a f f  made inquir ies  about the re fores ta t ion  schedule and Stand 

Improvement Program, and were told these were never developed by Westar. 

Plans t o  catch up on re fores ta t ion  which had not been done i n  previous 

years and a juvenile t r e e  spacing program were cancelled i n  1981. The 

reasons given by the Regional Staff  Manager of t h e  M i n i s t r y  i n  Smithers 

were t h a t  Westar had a build-up of sect ion 88 credits,  there  had been 

s t r i k e s  and work stoppages i n  t h e  industry, a turndown i n  t h e  economy, a 

lack of corporate l e v e l  support t o  fund these programs i n  poor market 

conditions,  and t h e  f a c t  tha t  the qua l i ty  of timber on TFL I1 d i d  not 

generate enough stumpage t o  pay for  a l l  the work required t o  meet the 

! 

J 
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c o n d i t i o n s  of t h e  TFL ag reemen t .  

My s t a f f  examined t h e  M i n i s t r y  of  Fores t s  a d m i n i s t r a t i o n  f i l e  on TFL #1. 

The f o l l o w i n g  i n f o r m a t i o n  was a l l  d e r i v e d  f rom t h a t  f i l e .  

Between 1979 and 1983,  1 3 , 7 1 3  ha.  had been s u r v e y e d  t o  d e t e r m i n e  t h e  ra te  

of r e g e n e r a t i o n .  Only 7 , 0 5 2  ha. (51 .42%)  were found t o  be s a t i s f a c t o r i l y  

r e s t o c k e d  . 

The S t r a i n - D a v i e s  R e p o r t  was a c o n f i d e n t i a l  j o i n t  B.C. Timber /Min i s t ry  of  

F o r e s t s  Review of B.C. Timber 's  N o r t h e r n  O p e r a t i o n s .  The f i r s t  par t  was 

s u b m i t t e d  t o  t h e  M i n i s t r y  of  F o r e s t s  i n  May, 1983. I n  December, 1983,  

Supplement  I11 was s u b m i t t e d .  Page 1 8  of  t h i s  Supplement  s t a t e s  t h a t  a 

major s i l v i c u l t u r e  back log  e x i s t e d  on TFL Y 1 .  I t  was e s t i m a t e d  t h a t  i t  

would cost  $12  m i l l i o n  t o  r e f o r e s t  t h i s  b a c k l o g  t o  t h e  " f r e e  t o  grow 

s t a t e . "  

When Westar s u b m i t t e d  i ts  f i r s t  d r a f t  of Management and  Working P l a n  1 7  

(which  was i n i t i a l l y  i n t e n d e d  t o  be e f f e c t i v e  as o f  J a n u a r y  1, 1984,  a n d  

had n o t  y e t  been approved  a t  t h e  time of  my P r e l i m i n a r y  Report), it 

a r g u e d  t h a t  i t  d i d  n o t  have  enough s e c t i o n  8 8  c r e d i t s  i n  order t o  commit 

i t s e l f  t o  a n  a d e q u a t e  r e f o r e s t a t i o n  program. The Chief  F o r e s t e r ,  a f t e r  

d i s c u s s i o n s  w i t h  Westar o f f i c i a l s ,  wrote o n  October 19, 1982,  t o t h e  

R e g i o n a l  Manager o f  t h e  M i n i s t r y  a t  S m i t h e r s  and p o i n t e d  out t h a t  basic 

s i l v i c u l t u r e  "is mandatory  unde r  t h e  tenure." I n  o t h e r  words ,  basic 
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si1vicdl:ore mist se perfornec! wnetner-or  n o t  the  l i censee  has s ec t ion  88 

c r e d i t s  t o  covs r  the  c o s t s  invoiveci. 

On November 1 6 ,  1984, a S i l v i c u l t u r e  Of f i ce r  a t  Smithers s e n t  a memo t o  

t h e  Regional Manager o u t l i n i n g  t h e  s i l v i c u l t u r e  s t a t u s  on t h e  "Northern 

Port ion" of TFL Y 1 ,  a s  fo l lows:  

"Harvested, 1 9 7 0  - 1983 4 , 1 0 0  ha. 
Tota l  p lan ted  1 , 1 0 0  h a .  
Total  na t ura 1 regenera t ion  500 ha. 
Total  i nd ica t ed  NSi? [Not S a t i s f a c t o r i l y  Restocked] 2,500 ha . "  

I n  o ther  words, 60% of t h i s  logged a rea  had not been proper ly  r e fo res t ed .  

Negot ia t ions between Westar and t h e  Minis t ry  of Fores t s  were going on a t  

t h i s  time w i t h  regard t o  t h i s  Northern po r t ion  of TFL # l .  Westar wanted 

t h i s  a rea  de l e t ed  from T F L  I1 ( i t  subsequent ly  was de l e t ed  by Instrument 

90 on February 1 2 ,  1985) ;  i t  con ta ins  p r imar i ly  poor q u a l i t y  t imber.  On 

December 1 2 ,  1984, t h e  S i l v i c u l t u r e  Manager of the  S i v i c u l t u r e  Branch 

s e n t  a memo t o  the Direc tor  of the  Timber Management Branch recommending 

t h a t  Westar ' s  s i l v i c u l t u r a l  o b l i g a t i o n s  on t h e  Northern Port ion be 

embodied i n  t h e  i n s t r u m e n t  drawn up t o  amend TFL #I. Ins t rumen t  90, 

w h i c h  e f f e c t e d  the  d e l e t i o n  of t h e  Northern Port ion did no t  con ta in  any 

re ference  t o  Westar's o b l i g a t i o n  t o  f u l f i l l  i ts r e f o r e s t a t i o n  

r e s p o n s i b i l i t i e s .  

On February 1 2 ,  1985, a Fores t e r  i n  t he  Resources Planning Sec t ion  of the 

Planning and Inventory Branch commented on Westar ' s  d r a f t  of Management 



c 

and Xorking P i h E  117 a s  f o l l o w s :  

"Management Goal No. 2 s t a t e s  t h a t  the l i c e n s e e  w i l l  only commit 
himself t o  bas i c  f o r e s t r y  t o  the  extent f u n d i n g  i s  a v a i l a b l e .  A s  
f a r  a s  we a r e  adare  bas ic  s i l v i c u l t u r e  m u s t  be-accomplished on t h e  
Tree Farm Licences regard less  of t he  a v a i l a b i l i t y  of funding under 
s e c t i o n  84 or 88 of the Forest  Act." 

Prel iminary Findings 

After  reviewing t h e  M i n i s t r y ' s  f i l e s ,  I submitted my Prel iminary Report 

t o  the  irlinistry of Fc) res t s  on :4ay 1 7 ,  1 9 8 5 .  Based on the  information I 

had found, i t  appeared t o  me t h a t  the Minis t ry  may not have f u l f i l l e d  i t s  

l e g i s l a t i v e  r e s p o n s i b i l i t i e s  of ensar ing  t h a t  e f f e c t i v e  and adequate 

r e f o r e s t a t i o n  p r a c t i c e s  were taking p l ace  on TFL #1 s i n c e  1 9 7 9 .  

I asked t h e  Minis t ry  whether i t  had taken any ac t ion  t o  perform Westar ' s  

s i l v i c u l t u r a l  r e s p o n s i b i l i t i e s  on i t s  behalf an3 t o  b i l l  Westar the 

" reasonas le  c o s t s  i ncu r red" ,  a s  i t  is  empowered t o  do under paragraph 

1 2 . 0 3  of t h e  Tree Farm Licence. 

I a l s o  s t a t e d  t h a t  i t  seemed t o  me ( a s  var ious  Minis t ry  employees had 

asserted) t h a t  bas ic  s i l v i c u l t u r e  is mandatory under t h e  Fores t  A c t  and 

m u s t  be carried out r ega rd le s s  of stumpage c r e d i t s  a v a i l a b l e  under 

s e c t i o n  88.  I d i d  not th ink  t h a t  Westar could decline t o  c a r r y  out  i t s  

r e f o r e s t a t i o n  r e s p o n s i b i l i t i e s  f o r  t h e  reason t h a t  it d i d  not have any 

stumpage charges t o  set o f f .  Otherwise, r e f o r e s t a t i o n  r e s p o n s i b i l i t i e s  

may never be c a r r i e d  out and Tree Farm l i c e n s e e s  would never have t o  pay 
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stumpage to  t h s  Crown. Yet t h e  lack of section 88 c r e d i t s  and Westar's 

current economic d i f f i c u l t i e s  were being c i ted  as  reasons for  tne 

cancellation of Westar's juvenile spacing and backlog reforestat ion 

programs. 

I asked the Ministry of Forests how much stumpage, a f t e r  set-off  for  

section 88 c r e d i t s ,  Westar had ac-tually paid t o  the Crown for  timber 

harvested from Tree Farm Licence il s ince Management and Working Plan 16  

had come i n t o  e f f e c t  i n  1979.  

I t  appeared to  me that  the M i n i s t r y  may have acted improperly i n  not 

enforcing Westar's re fores ta t ion  obl igat ions under section 1 4 5  of the 

Forest Act and a s  enumerated i n  Management and Working Plan 16 .  T h i s  

Plan is considered t o  be par t  of the Tree Farm Licence i t s e l f .  A t r e e  

farm l icence grants t o  i t s  holder .extensive timber harvesting r igh ts  of a 

public resource. The  Licence and the Management and Working Plan out l ine  

the l icensee ' s  obl igat ions and respons ib i l i t i es .  I t  is the Ministry 's  

responsibi l i ty  t o  ensure t h a t  the l icensee l i v e s  up t o  h i s  obl igat ions.  

I conclud'ed that  t h e  Ministry of Forests may have acted contrary t o  law 

i n  not f u l f i l l i n g  i ts  s t a t u t o r y  r e s p o n s i b i l i t i e s  under sect ion 4 of the 

Ministry.of Forests A c t  t o  encourage maximum productivity of the f o r e s t  

resources and t o  manage and conserve the f o r e s t  resources having regard 

t o  the immediate and long-term economic and soc ia l  benefi ts  which t h e y  

may confer. 

1 

*d 

1 ,  
/ /  

i 

1 
i 
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M i n i s t r y  Response 

On June  1 3 ,  1985,  t h e  Deputy M i n i s t e r  o f  Fores t s  responded t o  my 

p r e l i m i n a r y  f i n d i n g s .  He commented f i r s t  on  t h e  b r o a d  n a t u r e  o f  t h e  

p rob lems  f a c e d  by Westar, which had l o s t  a n  a v e r a g e  of  $16.9 m i l l i o n  

( p r e - t a x )  p e r  y e a r  for t h e  l a s t  s i x  y e a r s  (1979-84) .  H e  s t a t e d  t h a t  

Westar's p rob lems  were d i r e c t l y  r e l a t e d  t o  t h e  d e c a d e n t  n a t u r e  o f  t h e  

timber i n  TFL #1 and t o  t-he h i g h  c o s t  of s u p p l y i n g  raw material  t o  i t s  

Watson I s l a n d  p u l p  m i l l s .  The Deputy M i n i s t e r  s t a t e d  t h a t  i f  s t r i c t  

en fo rcemen t  of a l l  t h e  p r o v i s i o n s  i n  t h e  TFL s h o u l d  f o r c e  Westar t o  close 

i t s  mills, t h a t  i t  was u n l i k e l y  t h a t  any  o t h e r  company would be w i l l i n g  

t o  t a k e  t h e  f i n a n c i a l  r i sk  of e i t h e r  buy ing  o u t  Westar or b u i l d i n g  a new 

m i l l  i n  t h e  a r e a .  I n  a d d i t i o n ,  t h e  closure of  t h e  company's  m i l l s  would 

resu l t  i n  t h e  s u b s t a n t i a l  l o s s  of t h e  communi t i e s '  main employment base. 

With r e g a r d  t o  Nestar 's  s i l v i c u l t u r a l  r e s p o n s i b i l i t i e s  on t h e  d e l e t e d  

N o r t h e r n  P o r t i o n ,  t h e  Deputy M i n i s t e r  answered  t h a t  Westar was c u r r e n t l y  

p l a n t i n g  one  m i l l i o n  s e e d l i n g s  i n  t h e  Kinskuch  area which was d e l e t e d  

from TFL #I. 

I n  response t o  my q u e s t i o n  as t o  whe the r  t h e  M i n i s t r y  had taken a n y  

action unde r  p a r a g r a p h  12.03 of  t h e  L i c e n c e  t o  perform Westar's 

s i l v i c u l t u r a l  r e s p o n s i b i l i t i e s ,  t h e  Deputy Minister re sponded  i n  t h e  

n e g a t i v e .  He s t a t e d  t h a t  'we w i l l  d o  our reasoned best t o  ensure t h a t  

t h e  company w i l l  a lso u n d e r t a k e  t h e i r  b a s i c  f o r e s t r y  r e q u i r e m e n t s  w i t h i n  

t h e  TFL. " 
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I n  r e s p o n s e  t o  my q d e s t i o n  as t o  how much s tumpage ,  a f t e r  s e t - o f f  f o r  

s e c t i o n  88 c r e d i t s ,  Westar had a c t t i a l i y  p a i 2  t o  t n e  Croivr,, t h e  Deputy 

Minis ter  p r o v i d e d  t h e  f o l l o w i n g  i n f o r m a t i o n :  

Year Stumpage 
B i l l e d  

4 
1980  1 , 7 1 9 , 8 5 0  
1 9 8 1  783,555 

1 9 8 3  385,669 
1984 802 , 011 
1985* 269,032 

1982  247 549 

Cash 
Payment 

$ 
102,230 

4 ,650  
1 , 3 2 1  

7 ,751  
2 , 0 1 3  

- 

S e c t i o n  88 
C r e d i t s  

$ 

1 ,617 ,620  
778,905 

385 , 669 
194,260 

246,228 

2 4 1 , i 3 4  

Total  4 ,207 ,666  

* A s  of May 28, 1985 

1 1 7 , 9 6 5  4 ,063 ,816  

Accounts 
R e c e i v a b l e  

$ 

25,885 

2. U t i l i z a t i o n  

"Allowable annua l  cut" is d e f i n e d  i n  s ec t ion  1 of t h e  F o r e s t  Act as "a  

rate o f  timber h a r v e s t i n g  s p e c i f i e d  f o r  a n  area of l a n d . "  B e f o r e  t h i s  

f i g u r e  of  h a r v e s t i n g  can be d e t e r m i n e d ,  o t h e r  calculat ions m u s t  be  made. 

The u n d e r l y i n g  concept of  a T r e e  Farm L i c e n c e  is management of  a 

renewable natural  resource on a s u s t a i n e d  or perpetual y i e l d  basis. 

Stated s i m p l y ,  a s suming  a 70-year  g r o w t h  p e r i o d  f o r  timber t o  r e a c h  

m a t u r i t y ,  t h e  licensee d i v i d e s  t h e  area w i t h i n  t h e  TFL i n t o  70 parts.  

Each y e a r  one par t  is l o g g e d  ( 1 / 7 0 t h  of  t o t a l  timber i n  t h e  TFL) a n d  t h e  

g r o w t h  of new trees on t h e  part  l o g g e d  t h e  previous y e a r  commences. 

t h e  7 1 s t  y e a r  of operation t h e  c y c l e  w i l l  be complete and  t h e  licensee 

I n  

1 
i 

3 

1 A 

f 
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w i l l  s t a rL  l o g g i n g  t h e  f i r s t  p a r t  f o r  a second time. I se lec ted  a 

70-year  g r o w t h  p e r i o d  mere ly-  a s  an example: t h e  c a l c u l a t i o n  of t h e  

r o t a t i o n  period m u s t  take i n t o  a c c o u n t  many f a c t o r s  s u c h  a s  species of 

t r ee ,  g e o g r a p h i c a l  c o n d i t i o n s ,  pests,  disease. f i r e ,  etc. A f t e r  t h e  

r o t a t i o n  period has  been d e t e r m i n e d ,  i t  i s  poss ib le  t o  estimate t h e  Long 

Run S u s t a i n e d  Y i e l d ,  or t h e  r a t e  o f  h a r v e s t i n g  w h i c h  is  s u s t a i n a b l e  i n  

t h e  long  term. The a l l o w a b l e  a n n u a l  c u t ,  t h e n ,  s h o u l d  be a l e v e l  of 

h a r v e s t  w h i c h  c a n  be s u s t a i n e d  o v e r  t n e  l o n g  te rm.  

U t i l i z a t i o n  s t a n d a r d s  a r e  set  by M i n i s t r y  p o l i c y  and  a r e  i n c l u d e d  i n  t h e  

Tree Farm L i c e n c e  and t h e  Managemen.t and Working P lan .  T h e s e  s t a n d a r d s  

s e t  t h e  o o l i g a t o r y  diameters by species w h i c h  m u s t  be h a r v e s t e d .  For 

example  : 

All l i v i n g  and dead trees 20 c e n t i m e t r e s  i n  diameter or  larger ,  
measured o u t s i d e  b a r k  a t  a p o i n t  30 c e n t i m e t r e s  from t h e  g round ,  
m u s t  be cu t .  

The re  is a n o t h e r  a s p e c t  t o  u t i l i z a t i o n  s t a n d a r d s .  The M i n i s t r y ' s  g e n e r a l  

p o l i c y  is  t o  h o l d  l i c e n s e e s  t o  a close U t i l i z a t i o n  S t a n d a r d  of 50%. A 

t r ee  of t h e  required d i a m e t e r  i s  f e l l e d  and t h e n  c u t  i n t o  l o g  l e n g t h s .  

If a l o g  l e n g t h  is n o t  50% sound ( i . e .  i f  there is more t h a n  50% r o t )  - 
t h e n  t h e  l o g  need n o t  be removed by t h e  l i c e n s e e .  The M i n i s t r y  a l so  has 

a Relaxed  U t i l i z a t i o n  S t a n d a r d  of 6 5 % .  I n  o t h e r  words,  i f  t h e  l o g  is n o t  

a t  l eas t  65% sound,  it need n o t  be u t i l i z e d .  

r 
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P a s t  U t i l i z a t i o n  Issues 

The allowable a n n u a l  cut approved  by t h e  Chief  Forester f o r  TFL #l grew 

f rom 347,000 m 3  i n  1952 t o  a h i g h  o f  2 ,038,820 m 3  i n  1970.  

i 

I n  1979,  

3 i t  was reduced  t o  1,291,-560 m . The l a r g e  i n c r e a s e  f rom 1970-78 

o c c u r r e d  when fo rmer  TFL #40  was amalgamated w i t h  TFL #1 and  t h e  

allowable a n n u a l  cuts  were combined. However, even a f t e r  t h e  

amalgamat ion ,  l o g g i n g  i n  t h e  areas p r e v i o u s l y  c o n t a i n e d  i n  t h e  fo rmer  

TFL # 4 0  a rea  was desc r ibec i  by t h e  Deputy M i n i s t e r  of F o r e s t s  as  

'minimal" .  Hence i t  a p p e a r e d  t o  me t h a t  t h e  s u b s t a n t i a l  i n c r e a s e  i n  t h e  

a l l o w a b l e  a n n u a l  cu t  f rom 1970-78 a c h i e v e d  l i t t l e  o t h e r  t h a n  t o  p e r m i t  

Westar t o  increase i ts  a n n u a l  h a r v e s t  of  t h e  e a s i l y  a c c e s s e d ,  h i g n  

q u a l i t y  s t a n d s  of timber i n  t h e  Nass R i v e r  b o t t o m l a n d s  of  TFL #I.  

P r o f e s s i o n a l  f o r e s t e r s  have  a d v i s e d  m e  t h a t  a long- t e rm f o r e s t  management 

p l a n  s h o u l d  b a l a n c e  l o g g i n g  o p e r a t i o n s  o v e r  t h e  d i f f e r e n t  f o r e s t  sites 

w i t h i n  t h e  l i c e n c e  area.  I n  o t h e r  words,  timber s h o u l d  be h a r v e s t e d  f rom 

d i f f i c u l t  t o  access s i tes  w i t h  lower q u a l i t y  timber as well as  f rom 

e a s i l y  a c c e s s e d  si tes w i t h  h i g h  q u a l i t y  timber. Such a n  a p p r o a c h  ensures 

b o t h  t h a t  timber h a r v e s t i n g  over t h e  l o n g  term remains economic and t h a t  

b o t h  h i g h  and low q u a l i t y  s t a n d s  of timber are r e h a b i l i t a t e d .  

The M i n i s t r y ' s  g r a n t i n g  of c u t t i n g  permits between 1970-78 a p p e a r e d  t o  

a u t h o r i z e  a " h i g h g r a d i n g "  pat tern of deve lopmen t ,  i.e. Westar was 

p e r m i t t e d  t o  l o g  t h e  h i g h  q u a l i t y ,  e a s i l y  a c c e s s e d  s t a n d s  of  timber. 

. -  

A 

_- 
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a g e n e r a l  t r e n d  i n  t h e  area s i n c e  Page 1-10 of t h e  M i n i s t r y ' s  

Range Resource A n a l y s i s ,  1984"  s t a t e s  t h a t  a s  " l o g g i n g  

o p e r a t i o n s  are l a r g e l y  c o n f i n e d  t o  t i m b e r  w i t h  t h e  h i g h e s t  n e t  v a l u e ,  . . 
. t h e  h i g h  va lue  end  o f  t h e  s u p p l y  is b e i n g  d e p l e t e d . "  

F u t u r e  U t i l i za t ion  Issues 

My s t a f f ' s  review of M i n i s t r y  f i l e s  i n  r e s p o n s e  t o  t h e  complaints of t h e  

Nishga T r i b a l  C o u n c i l  b r o u g h t  t o  my a t t e n t i o n  t h e  f a c t  t h a t  s i g n i f i c a n t  

changes  r e g a r d i n g  t h e  a l l o w a b l e  a n n u a l  cut and u t i l i z a t i o n  s t a n d a r d s  had 

r e c e n t l y  been  p roposed  by Nestar.  

The A p r i l  29, 1985 d r a f t  of  Management and Working P l a n  $7 s u b m i t t e d  t o  

t h e  M i n i s t r y  by Westar p r o v i d e s  t h a t :  

"The a n n u a l  ra te  of h a r v e s t  h a s  Seen set  a t  360,000 m 3  based  on 
85% firmwood sawlog  q u a l i t y .  I n  a d d i t i o n ,  t h e  Licensee i n t e n d s  t o  
h a r v e s t  a minimum 150,000 m 3  below 85% firmwood sawlog  q u a l i t y  
a n n u a l l y  d u r i n g  t h e  term of  MWP 7. T h i s  a d d i t i o n a l  volume is 
s u b j e c t  t o  market demand." 

3 I n  o t h e r  words ,  Westar would be o b l i g a t e d  t o  h a r v e s t  360,000 m o f  

timber t h a t  is 85% sound:  i f  a l o g  l e n g t h  h a s  more t h a n  15% rot ,  it need  

not be u t i l i z e d .  Westar a l s o  s t a t e s  t h a t  i t  i n t e n d s  t o  h a r v e s t  a minimum 

o f  150 ,000  m 3 of  pulpwood i f  t h e r e  is a market demand f o r  pulp. 



I n f o r m a t i o n  O b t a i n e d  f rom M i n i s t r y  S o u r c e s  

Fo l lowing  a r e  some e x t r a c t s  from t h e  " D a v i e s - S t r a i n  Report" which  was 

s u b m i t t e d  t o  t h e  Deputy M i n i s t e r  of Forests on  May 1 9 ,  1983.  

"-BCT [Westar] Mills are  n o t  c a p a b l e  of p r o c e s s i n g  t h e  fores t  
p r o f i l e  ( i . e .  saw-timber and  p u l p l o g s )  i n  t h e  most e f f i c i e n t  manner. 

-Tne v i a b i l i t y  of BCT's n o r t h e r n  o p e r a t i o n s  is t i e d  d i r e c t l y  t o  t h e  
success o r  f a i l u r e  of t h e  Watson I s l a n d  p u l p m i l l .  The Watson 
I s l a n d  m i l l  r e c e i v e s  a h i g h e r  p e r c e n t a g e  of i ts f u r n i s h  i n  t h e  form 
of roundwood p u l p  t h a n  o t h e r  mills i n  B.C. A s i g n i f i c a n t  c o s t  
d i s a d v a n t a g e  is associated w i t h  t h e  use of roundwood p u l p  v i s - a - v i s  
by-product  c h i p s .  The cost  of t h i s  f u r n i s h  m u s t  be reduced i f  t k  
Company is t o  be more v i a b l e  t h a n  a t  p r e s e n t . "  

After  r ev iewing  t h i s  R e p o r t ,  t h e  Director  of Timber Management wrote t U  

t h e  A s s i s t a n t  Deputy M i n i s t e r  o n  May 26,  1983.  Accord ing  t o  t h e  

Director,  Westar had i n v e s t e d  $130 m i l l i o n  i n  t h e  Watson I s l a n d  p u l p  m i l l  

i n  1977-79 b u t  had had serious d i f f i c u l t i e s  i n  o p e r a t i n g  t h e  m i l l '  

p r o f i t a b l y .  He s t a t e d  t h a t  i f  Westar c o u l d  n o t  o p e r a t e  t h e  p u l p  m i l l  a t  

Watson I s l a n d  a t  e x i s t i n g  l e v e l s ,  t h e y  s h o u l d  operate it a t  a lower l e v e l  

a n d  "write o f f  a s  a loss what  a p p e a r s  t o  have  been a poor i n v e s t m e n t .  

The p u b l i c  s h o u l d  n o t  c o n s i d e r  t u r n i n g  t h a t  i n v e s t m e n t  i n t o  a p r o f i t a b l e  

o n e  by s u b s i d i z i n g  t h e  company." 

The Director a lso rev iewed  some r e c e n t  p u r c h a s e s  by Westar. I n  1980, 

Westar had p u r c h a s e d  two o t h e r  companies  i n  t h e  area: 

m i l l i o n  and R i m  for  $15.7 m i l l i o n .  

about $ 2  m i l l i o n .  

Skeena  for $15.5 

Westar t h e n  s o l d  t h e  Skeena  m i l l  f o r  

Assuming a v a l u e  o f  $1 m i l l i o n  f o r  l o g g i n g  equipment ,  
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t h e  D i r e c t o r  e s t i m a t e d  t h a t  Westar  had' p a i d  $12 .5  m i l l i o n  f o r  t h e  

h a r v e s t i n g  r i g h t s  of Skeena and a s imi l a r  amount t o  R i m .  He went  on t o  

s t a t e  t h a t :  

' I t  is b o r d e r i n g  on t h e  u n b e l i e v a b l e  t h a t  t h e  company t h a t  h a s  p u t  
s u c h  h i g h  v a l u e  on  t h e  timber a mere 2-3 y e a r s  ago  now a r g u e s  t h a t  
i t  h a s  n e g a t i v e  v a l u e s  and t h a t  t h e  h a r v e s t i n g  of i t  s h o u l d  be 
s u b s i d i z e d  by t h e  t a x p a y e r s . '  

i 

r L 

The D i r e c t o r  a l s o  no ted  t h a t  t h e  timber q u a l i t y  on TFL 1 4 1  was n o t  any  

b e t t e r  t h a n  t h a t  on  T F L - # l  and t h a t  t h e  holder  of TFL 1 4 1  had neve r  

r 
i 

r 

r 

r 
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requested a s u b s i d y .  Nor had t h e  o ther  l i c e n s e e s  i n  t h a t  Timber Supp ly  

Area ( K i s p i o x ) .  The  Director went on t o  s a y  t h a t :  

"I am conv inced  t h a t  o u r  p r o v i n c e  c a n n o t  a f f o r d  s u b s i d i z i n g  t h e  
f o r e s t  i n d u s t r y .  I am conv inced  t h a t  i t  is much e a s i e r  n o t  t o  
s t a r t  i t  t h a n  t o  l i m i t  i t ,  f o r  t h e r e  a re  so-called n e g a t i v e  v a l u e  
s t a n d s  i n  many p a r t s  of our p r o v i n c e .  

The p r o v i n c e ,  h a s  f o r  100  y e a r s ,  so ld  timber h a r v e s t i n g  r i g h t s .  
L e t  u s  n o t  change  from t h a t  v e r y  basic p r e m i s e  t o  s u b s i d i z e d  timber 
h a r v e s t ,  f o r  we would need a b o t t o m l e s s  p i t  of money f o r  s u c h  
u n d e r t a k i n g s .  " 

I n  a l e t t e r  d a t e d  F e b r u a r y  10 ,  1984,  Westar s u b m i t t e d  s e v e r a l  proposals 

f o r  Management and  Working P l a n  17  t o  t h e  A s s i s t a n t  Deputy M i n i s t e r .  One 

of these proposals was to implement  a n  85% sawlog  s t a n d a r d  for  its 

allowable a n n u a l  c u t  . 

The t h e n  Deputy M i n i s t e r  o f  F o r e s t s  r e sponded  c r i t i c a l l y  t o  these 

p r o p o s a l s .  I n  a memorandum t o  t h e  M i n i s t e r  of F o r e s t s ,  h e  s t a t e d  t h a t  
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the resu l t  of Westar's proposals would be t h a t  Westar would have: 

"an area-based tenure w i t h  u s  paying t h e  b i l l s .  B.C. Timber 
[Westar] appears t o  want t o  have t h e i r  cake (area-based tenure)  and 
t o  ea t  i t  too (no r e s p o n s i b i l i t i e s  of a TFL)." 

Nevertheless, on J u l y  25, 1984, the Honourable T. Waterland, Minister of 

Forests, wrote t o  Westar and  advised tha t  the 85% sawlog u t i l i z a t i o n  

standard was acceptable provided t h a t  the allowable annual cut  of t h e  TFL 

area was calculated on tha t  standard; that  Westar was prepared t o  remove 

a t  l e a s t  150,000 m of wood below tha t  standard each year; and, that  3 

the Minister would reserve the r igh t  t o  en ter  i n t o  timber s a l e  agreements 

w i t h i n  the l icence area w i t h  anyone who wished t o  remove pulpwood ( i . e .  

wood below the 85% sawlog s tandard) .  I n  t h i s  l e t t e r ,  the Minister a l s o  

s t a t e d  that  he  was prepared t o  present Cabinet w i t h  Orders i n  Council to  

e s t a b l i s h  stumpage a t  the minimum r a t e  permitted by s t a t u t e  for  sawlogs, 

and a t  lo@! per m f o r  pulpwood. He added tha t  he  was a l so  prepared t o  

forego stumpage appraisals  except f o r  the few test or check appraisals  

t h a t  may be required from time t o  time. 

3 

Following receipt  of t h e  Minister's l e t t e r ,  Westar submit ted a proposed 

agreement t o  incorporate these changes i n t o  t h e  TFL. The agreement 

provides for  an annual allowable cut of 360,000 m of wood a t  t h e  85% 

sawlog qua l i ty  standard.  

volume" of pulpwood t h a t  may a l s o  be harvested, bringing t h e  t o t a l  

harvest t o  765,000 m . The annual rent which Westar pays t o  t h e  Crown 

would be based on t h e  l e s s e r  f i g u r e  of 360 000 m . 

3 

However, it a l so  provides f o r  an  "optional 

3 

3 The proposed 
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'The company proposal gives r i s e  t o  some poten t ia l  c o n f l i c t s  w i t h  
the Forest Act: 

1) i t  would f e t t e r  the Chief Fores te r ' s  determination of an AAC 
as  required under section 2 8 ( g ) ( i ) ( D )  of the Act; 

2 )  i t  provides e i t h e r  for  two A A C ' s  f o r  the TFL or f o r  a division 
of the AAC for  rental  and cut control purposes ( t h e  Act 
provides for  only one AAC which m u s t  be used for  the rent 
c a l c u l a t i o n ) ;  

3 )  i t  would f e t t e r  the Minis ter ' s  d i scre t ionar i  powers t o  s e l l  
timber t o  others  under t h e  Act. 
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agreement would also authorize the Minister t o  grant Timber Sale Licences 

t o  other p a r t i e s  subject t o  cer ta in  l imi ta t ions  a n d  constraints .  

I n  a December 18,  1984, confident ia l  memo t o  the Deputy Minister, the 

Executive Director, Legislation and Policy, Wrote a s  follows: 

The Executive Director,  Legislation and Policy, went on t o  say that  the 

Minister may have agreed t o  the 85% firmwood standard i n  t h e  belief t h a t  

I- 
, 

r 
i 

r 

the current relaxed standard was nearly equivalent t o  85%. According t o  

a Ministry employee, t h i s  was a misconception a s  the exis t ing relaxed 

standards were ac tua l ly  closer t o  65%. 

On January 31, 1985, t h e  Manager of the Resource Planning Section of t h e  

M i n i s t r y  sent  a memo t o  t h e  Director of t h e  Timber Management Branch. 

The memo expressed t h e  concerns of the Manager and his s t a f f .  He wrote 

t h a t  t h e  s ing le  option which was be ing  examined ( t h e  85% sawlog standard) 

d i d  not represent a s u f f i c i e n t  range of options t o  provide the C h i e f  

Forester w i t h  an adequate basis  for  s e t t i n g  the allowable annual cut.  He 

was concerned that  t h e  360,000 m which the l icensee would be obligated 3 
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3 t o  cut p l u s  the minimum 150,000 m pulpwood harvest would resu l t  i n  a 

ra te  of harvest below the Long Run  Sustained Yield. 

The Manager re i te ra ted  the posi t ion of t h e  Forest Service which was t h a t  

i n  areas which contain a la rge  amount of old growth timber, a r a t e  of 

harvest should be s e t  which would accelerate  the removal of the old 

growth. T h i s  posit ion was intended t o  f a c i l i t a t e  the establishment of 

t h r i f t y  second growth timber and lead t o  a more balanced age c lass  

s t ruc ture  i n  the fu ture  (cur ren t ly  the majority of the f o r e s t  w i t h i n  TFL 

#l is overmature and poor q u a l i t y ) .  He went on t o  say tha t  from a fores t  

management point of view, s e t t i n g  a r a t e  of harvest on the basis  of 

d 

Westar's proposed 85% sawlog qua l i ty  standard would both in tens i fy  

short-term reforestat ion problems (because e i t h e r  re fores ta t ion  cos ts  or 

regeneration delays would increase)  and accentuate the present decadence 

i n  the overmature f o r e s t s  (because continued harvesting below the Long 

Run Sustained Yield would lead t o  even greater  u t i l i z a t i o n  problems i n  

the f u t u r e ) .  

On February 13, 1985, the Manager of the Resource Planning Section wrote 

t o  the  Chief Forester i n  a memo, as follows: 

"I t  is t h e  Chief Forester ' s  respons ib i l i ty  t o  approve a u t i l i z a t i o n  
standard a s  par t  of t h e  MWP, i n  accordance w i t h  Section 2 8 ( g ) ( i ) ( D )  
of the  Forest Act. Before our Feb. 22/85 meeting w i t h  Westar t o  
d i s c u s s  the i r  MWP, we require your d i rec t ion  w i t h  respect t o  t h e  
following items: 

1. W i l l  you approve an MWP t h a t  proposes an AAC on the  basis 
Of an 85% sawlog u t i l i z a t i o n  standard? T h i s  sawlog 

4 
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u t i l i z a t i o n  s tandard ,  a s  prDposed, is expected t o  reduce the 
AAC t o  3 6 0 , 0 0 0  m 3 ,  thereby reducing t h e  annual ren t  payable 
t o  t h e  Crown. 

2. W i l l  you approve an MWP t h a t  proposes a ' t o t a l  sus ta ined  
y i e l d  capac i ty"  a s  t h e  r a t e  of ha rves t ?  T h i s  term, as 
s p e c i f i e d  on t h e  a t tached  agreement, is based on a 50% 
firmwood u t i l i z a t i o n  s tandard  an9 is est imated t o  be 
765,000 m 3  by the l icensee ."  

r 
r I n  a handwritten note  a t  t h e  bottom of t h e  memo, t h e  Chief Fores te r  

r e p l i e d  "Yes, I w i l l  approve because I have no opt ion.  Please proceed.'  f 
I Prel iminary F indings  

a )  85% firmwood sawlog s tandard f- 
I t  appeared t o  me t h a t  t he  Minis t ry  had approved t h e  85% sawlog 

I u t i l i z a t i o n  s tandard  i n  t h e  mistaken be l i e f  t h a t  t h e  f i g u r e  represented 

t h e  t h e n  cu r ren t  relaxed u t i l i z a t i o n  s tandards .  Information from the  

Hinistryr f i l e s  i nd ica t ed  t h a t  t h e  e x i s t i n g  re laxed s tandards  were 

a c t u a l l y  c l o s e r  t o  65% firmwood. Hence I made a prel iminary f ind ing  t h a t  

t h e  85% standard may have been approved by t h e  Minis t ry  based i n  whole OK 

r 
t 

i n  p a r t  on a mistake of f a c t .  

b) U t i l i z a t i o n  
r 

The Long Run Sus ta ined  Yield is a r a t e  of ha rves t  which can be sus t a ined  

r-- 

f o r  t h e  long term. Harvesting much less  or much more w i l l  d e f e a t  t h e  

o b j e c t i v e  of developing a cont inua l  supply of merchantable timber. 

c 
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Appendix V - 1 4  of Y e s t a r ' s  Apr i l  29, 1985 d r a f t  of Management and Working 

P lan  117 q u i t e  p r o p e r l y  s t a t e s  t h a t  t h e  l e v e l  of h a r v e s t  chosen  i s  t h e  key 

t o  t h e  whole a n a l y s i s  i n v o l v e d  i n  d e t e r m i n i n g  t h e  Long Run S u s t a i n e d  

Yield.  

Appendix V-25 of t h e  d r a f t  P l a n  Y7 s t a t e s  t h a t  t h e  l e v e l  of h a r v e s t  f o r  

3 
t h e  n e x t  50 y e a r s  w i l l  be 765,000 m . However, i n  t h e  same d r a f t  P l a n  

3 Westar is  o n l y  o b l i g a t e d .  t o  h a r v e s t  3 6 0 , 0 0 0  m of 85% firmwood sawlog  

s t a n d a r d .  I t  d i d  n o t  a p p e a r  t o  me t h a t  t he re  was any  o b l i g a t i o n  on 

Westar t o  h a r v e s t  pulpwood. (The  P l a n  s t a t e s  t h a t  "The L i c e n s e e  i n t e n d s  

t o  h a r v e s t  a minimum 1 5 0 , 0 0 0  m below 85% firmwood sawlog  q u a l i t y  

a n n u a l l y  . . . sub jec t  t o  market demand." To me, a s t a t e m e n t  t h a t  t h e  

L i c e n s e e  " i n t e n d s "  is n o t  t h e  same a s  s a y i n g  t h a t  t h e  L i c e n s e e  " s h a l l "  o r  

t h e  L i c e n s e e  " m u s t " . )  

3 

Moreover ,  t h e  r a t e  of h a r v e s t  f o r  t h e  n e x t  50 y e a r s  was estimated a t  

765,000 m . Even if Westar  h a r v e s t e d  t h e  150,000 m of  pulpwood as 

s u g g e s t e d  i n  t h e  M i n i s t e r ' s  l e t t e r  of J u l y  25, 1984,  t h i s  amount, when 

added  t o  t h e  360,000 m 

360,000 m'3 = 510,000 m 1 , would s t i l l  r e s u l t  i n  a h a r v e s t  255,000 

m s h o r t  t h e  Long Run S u s t a i n e d  Y i e l d  f i g u r e  of 765,000 m . Hence it 

seemed tp  me t h a t  a s u s t a i n e d  y i e l d  c o u l d  n o t  be a c h i e v e d  s i n c e  t h e r e  was 

no  r e q u i r e m e n t  t h a t  t h e  n e c e s s a r y  rate of h a r v e s t  would be m a i n t a i n e d .  

3 3 

3 

3 

of  s awlog  q u a l i t y  timber (150,000 m 3  + 

3 3 

A s  n o t e d ,  much of t h e  fores t  r e s o u r c e s  o f  TFL #l are  o v e r m a t u r e  and  

d 

i 

i 

i 
i 

1 
-4 
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decadent. Good fores t  management would accelerate  the harvesting of t h i s  

old growth s o  tha t  a more valuable second growth could be establ ished i n  

i ts  place. Yet Management and Working Plan X7, now i n  its t h i r d  d r a f t ,  

would commit Westar t o  harvest only 360,000 m of 85% sawlog qua l i ty  

timber. Given its s ta tu tory  r e s p o n s i b i l i t i e s  under the Ministry of 

Forests Act t o  manage and conserve the f o r e s t  resources of t h e  Crown, 

having regard t o  the immediate and long term economic and soc ia l  benefi ts  

they m i g h t  confer on the -Province, my preliminary f i n d i n g  was t h a t  the 

Ministry of Forests may be acting improperly i f  i t  were t o  approve the 

u t i l i z a t i o n  standards s e t  out by Westar i n  i ts  l a t e s t  version of 

Management and Working Plan X7. 

3 

C )  Allowable Annual C u t  - 

Section 1 of the Forest Act defines "allowable annual cut"  as  5 r a t e  of 

harvest specif ied for  an area of land. Section 29(g) of the Forest Act 

requires the Chief Forester t o  approve - an allowable annual c u t  a f t e r  

considering c e r t a i n  specified c r i t e r i a ,  one of which  is the standard of 

timber u t i l i z a t i o n .  The l a t e s t  d r a f t  of Plan 17 s t a t e s  tha t  t h e  

3 allowable annual cut is 360,000 m of 85% sawlog qual i ty .  As proposed, 

the Plan a l s o  allows Westar t h e  option of harvesting a n  addi t ional  

405,000 m of pulpwood. 3 

Under a t r e e  farm l icence,  the l icensee m u s t  harvest between 50% and 150% 

of h i s  allowable annual cut  every year, and between 90% and 110% of h i s  
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allowable annual cut over a 5 year cut control period. Plan 17 makes 

3 reference t o  the 360,000 m f igure for  m i n i m u m  cut control purposes bu t  

for  overcut s i t u a t i o n s  ( i n  which damages a r e  assessed against  the 

l icensee)  the operative f igure  would be 765,000 m . 3 

Many d i f f e r e n t  sect ions of the Forest Act and of the Tree Farm Licence #l 

refer  t o  the "allowable annual cut".  For example: 

( A )  Paragraph 4.03 of the Licence addresses the s i t u a t i o n  i n  which 
the l icensee cu ts  more than 150% of h i s  "allowable annual cu t"  
during a calendar year, and the amount of l iquidated damges 
which he m u s t  then pay the Crown: 

(B) Paragraph 4.04 of the Licence addresses the s i t u a t i o n  i n  which 
the l icensee cu ts  more than 110% of h i s  "allowable annual c u t n  
d u r i n g  a five-year cut  control period, and the amount of 
l iquidated damages he m u s t  then pay the Crown: 

(C) Paragraph 4.02 of the Licence re fers  t o  the perinissible range 
of harvest i n  re la t ion  t o  the specif ied "allowable annual 
cu t" ,  both f o r  a calendar year and for  a five-year cut control 
period: and 

(D) Section 9 0  of the Forest Act s e t s  out the method for  
calculat ing a l icensee ' s  rent based on h i s  "allowable annclal 
cut." 

A l l  of t h e  above provisions re fer  t o  a s i n g l e  .allowable annual cut"  yet 

i f  P lan  Y7 is  approved, as  a r e s u l t  of Instrument 90 the relevant f i g u r e  

i n  s i t u a t i o n s  A and B would be 765,000 m , w h i l e  i n  s i t u a t i o n s  C and  D 

t h e  relevant f igure  would be 360,000 m . Moreover, t h e  f igure  w h i c h  

3 

3 

produces t h e  most beneficial  r e s u l t  t o  the l icensee is t h e  f igure  used. 

It  appeared t o  me, t h e n ,  t h a t  there a r e  i n  fact  two allowable annual c u t s  

i 

i 

I 
? 

-1 

1 

i 

_1 

3 



r 
I 

E- 
F 
r 
r 
r 
r 
f 

r 

-29 -  

and  t h e r e f o r e  t h a t  a p p r o v a l  of P l an  17 'wou ld  be c o n t r a r y  t o  l aw .  

The memo (which  I q u o t e d  a b o v e )  f rom t h e  Manager of t h e  Resource  P l a n n i n g  

S e c t i o n  asked t h e  C h i e f  F o r e s t e r  w h e t h e r  he  would a p p r o v e  a Management - 

and Working P l a n  w h i c h  proposed, on t h e  one  hand,  an  allowable a n n u a l  c u t  

based on  85% sawlog  u t i l i z a t i o n  s t a n d a r d ,  a n d ,  o n  t h e  o t h e r ,  a " t o t a l  

s u s t a i n e d  y i e l d  c a p a c i t y "  as  t h e  a c t u a l  r a t e  of h a r v e s t .  My r e v i e w  of 

t h e  N i n i s t r y ' s  c o r r e s p o n d e n c e  w i t h  Wes ta r  i n d i c a t e d  t h a t  t h e  M i n i s t r y  of 

F o r e s t s  h a d ,  i n  f a c t ,  a l r e a d y  a g r e e d  t h a t  t h e  allowable a n n u a l  cut c o u l d  

be based  on  t h e  85% s t a n d a r d  and  t h a t  t h e  company c o u l d  h a r v e s t  

a d d i t i o n a l  pulpwood. The C h i e f  F o r e s t e r ' s  h a n d w r i t t e n  r e s p o n s e  

i l l u s t r a t e d  t h a t  h e  had no c h o i c e  b u t  t o  a p p r o v e  these proposals.  For 

t h i s  r e a s o n ,  I made a p r e l i m i n a r y  f i n d i n g  t h a t  t h e  M i n i s t r y  of Forests 

had f e t t e r e d  tile C h i e f  F o r e s t e r ' s  s t a t u t o r y  a u t h o r i t y  t o  e s t a b l i s h  t h e  

a l l o w a b l e  a n n u a l  cut  f o r  t h e  L i c e n c e  a r e a  and i n  d o i n g  so acted c o n t r a r y  

i 

r 
1 

t o  l aw.  - 

i 

The M i n i s t r y ' s  Response  

On J u n e  1 3 ,  1985, I r e c e i v e d  a n  answer  from t h e  Deputy M i n i s t e r  of 

Forests. He s ta ted  t h a t  h i s  M i n i s t r y ' s  n e g o t i a t i o n s  w i t h  Westar were i n  

t h e  s p i r i t  of t h e  M i n i s t r y ' s  mandate  as set o u t  i n  s e c t i o n  4(a)  of t h e  

M i n i s t r y  of Forests A c t .  H e  went on  t o  s a y  t h a t  by r e q u i r i n g  t he  

l i c e n s e e  t o  h a r v e s t  a t  least  150,000 m of p u l p  l o g s  per y e a r  3 

( a l t h o u g h ,  as n o t e d ,  t h i s  r e q u i r e m e n t  has  n o t  t o  my knowledge t o  
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introduced i n c o  Management an6 Working P lan  # 7 ) ,  and by providing an 

opportuni ty  f o r  t he  Minis t ry  t o  o f f e r  Timber Sa le  L icences - to  t h i r d  

p a r t i e s  t o  harves t  pu lp  logs ,  t h e  M i n i s t r y  had s t ruck  a reasonable 

balance between t h e  Min i s t ry ’ s  d e s i r e  t o  u t i l i z e  a s  much of t h e  harvested 

timber a s  poss ib l e  and the economic r e a l i t i e s  of u t i l i z i n g  low q u a l i t y  

t imber.  

The Deputy M i n i s t r y  a l s o  s ta ted t h a t  Plan # 7  was i n c o r r e c t  when i t  

r e fe r r ed  t o  two al lowable annual c u t s .  Rather ,  he s t a t e d  t h a t  t he re  was 

an al lowable annual c u t  (360 ,000  m of sawlog q u a l i t y )  and a “ spec i f i ed  

volume” (405 ,000  m of pulp l o g s ) .  I remain a t  a l o s s  t o  understand 

t h e  d i s t i n c t  ion.  

3 

3 

3. Rent f o r  1985 

Sect ion  9 0  of t h e  Fores t  Act provides  t h a t  t h e  rent t o  be paid by a t ree  

farm l i censee  f o r  i t s  consumption of p u b l i c l y  owned timber is based on 

t h e  a l lowable annual c u t .  

On December 31, 1984, t he  Minis te r  of Forests wrote t o  Westar t h a t  t h e  

term of .Management and Working Plan 16 would be 

December 31, 1985. On January 14, 1985, Westar 

confirm t h a t  c e r t a i n  ope ra t ing  gu ide l ines  would 

extended u n t i l  

wrote t o  the  Minis te r  t o  

remain i n  e f f e c t  u n t i l  

4 Plan #7 was approved. One of these gu ide l ines  was t h a t  ‘1985 rent w i l l  
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be ca lcu la ted  based on AAC [a l lowable annual cut1 a s  determined i n  MWP 

No. 7 which w i l l  r e f l e c t  the revised u t i l i z a t i o n  standards." 

On December 6, 1984, the Tree Farm Licence Off icer  wrote t o  the Director  

of the  Timber Management Branch t o  advise  t h a t  the  Minis t ry ' s  l e g a l  

counsel had telephoned and tha t  he was "p r inc ipa l ly  concerned over t h e  

prospects  of basing an annual rent  s o l e l y  on t h e  sawlog AAC of an area.  

Section 9 0  r equ i r e s  t ha t ' an  annual ren t  be paid on the productive 

capaci ty  of the  land." 

I n  my review of the Minis t ry ' s  f i l e s ,  I d i d  not f i nd  any response t o  

Westar 's  request t h a t  i t s  1985 rent be based on the  sawlog component of 

the allowable annual cut  as  proposed i n  Plan # 7 .  Hence I made the 

assumption t h a t  t h i s  proposal was acceptable  t o  the  Minister of Forests .  

I made the p re l in ina ry  f i n d i n g  t ha t  i f  the Ministry were t o  base Westar 's  

1985 annual rent  on the  sawlog component a s  requested by Westar, such an 

agreement would be contrary t o  law. 

Minis t ry ' s  Response 

The Ministry responded on June 13,  1985 t o  my preliminary f indings.  

There was no reference a t  a l l  t o  my comments on t h e  rent due f o r  1985. 

While the M i n i s t r y  d id  answer my s p e c i f i c  quest ions,  t h e y  did not 

respond, even i n d i r e c t l y  t o  a l a r g e  p a r t  of my preliminary repor t .  On 
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June 1 7 ,  1985,  I again wrote t o  the Deputy Minister asking him t o  provide 

--.1 
me w i t h  any information which he would l i k e  me t o  consider before I made 

my f i n a l  report .  

On June 20, 1985, the Deputy Minister answered t h a t  h i s  l e t t e r  of 

June 13, 1985, had addressed my f i n d i n g s .  He re i te ra ted  h i s  Minis t ry 's  
- 

posit ion as  follows: 

"Given the economic and soc ia l  choices tha t  were avai lable  t o  t h i s  
M i n i s t r y ,  we do not feel  t h a t  i t  would have been reasonable, a l b e i t  
i t  would have been more "lawful" t o  invoke the f u l l  force of a l l  
the terms and conditions of TFL t l .  Doing so would have created a 
s e t  of circumstances under which the company would have been forced 
t o  cease operations." 

I 
i 

4 
J 
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V. FINAL REPORT AND RECOMMENDATIONS 

On Jdne 27, 1985,  I wrote t o  the Deputy Minister of Forests t o  report my 

f i n a l  f i n d i n g s  and recommendations. A copy of. t h i s  l e t t e r  was sent t o  

Mr. F U l t O n ,  the President of Westar Timber L t d .  

I t  seemed t o  me t h a t  a number of assumptions were implici t  i n  the 

Ministry 's  posi t ion that  s t r i c t  enforcement of a l l  provisions of t h e  Tree 

Farm Licence would force Westar t o  cease i t s  operations and tha t  i t  would 

be unlikely tha t  any other company would be w i l l i n g  t o  take the f inanc ia l  

r isk of e i t h e r  buy ing  out Westar or b u i l d i n g  a new pulpmi l l  i n  the area.  

F i r s t ,  I questioned whether a Tree Farm Licence was t h e  most e f fec t ive  

way t o  manage the f o r e s t  resources w i t h i n  TFL #I. Second, I questioned 

the Minis t ry 's  assumption that  Westar i s  a well-managed f o r e s t  company 

and that  no other fores t  concern could meet t h e  Tree Farm Licence 

requirements and s t i l l  remain prof i tab le .  T h i r d ,  I wondered whether i t  

was c e r t a i n  t h a t ,  i f  Westar ceased operations, there would be no other 

f o r e s t  company anxious t o  s t e p  i n  and conduct operations i n  t h e  area.  I 

was concerned t h a t  t h e  Ministry of Forests had focussed so le ly  on t h e  

short-term benef i t s  of keeping Westar i n  operation and had f a i l e d  t o  give 

adequate consideration, as i t  is required by t h e  M i n i s t r y  of Forests Act 

t o  do, t o  the long term economic and soc ia l  benefi ts  t h a t  t h e  f o r e s t s  may 

provide t o  future  c i t i z e n s  of our Province. 
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The f o l l o w i n g  is  a summary of my c o n c l u s i o n s  w h i c h  I p r o v i d e d  t o  t h e  

Mini st r y  : 

A. 

8 .  

C. 

D. 

E. 

F. 

G. 

The M i n i s t r y  of Forests acted i m p r o p e r l y  i n  n o t  e n f o r c i n g  
Westar's r e f o r e s t a t i o n  o b l i g a t i o n s  unde r  s e c t i o n  1 4 5  of t h e  
Forest A c t - a n d  as e s t ab l i shed  i n  Management and Working P l a n  
# 6 *  

The M i n i s t r y  of Forests acted c o n t r a r y  t o  law i n  n o t  
f u l f i l l i n g - i t s  s t a t u t o r y  r e s p o n s i b i l i t i e s  unde r  s e c t i o n  4 of 
t h e  M i n i s t r y  of Forests A c t .  The M i n i s t r y  has  n e i t h e r  
encouraged  t h e  maximum p r o d u c t i v i t y  of t h e  f o r e s t  r e s o u r c e s  
no r  managed or  c o n s e r v e d  t h e  f o r e s t  resources hav ing  r e g a r d  
t o  t h e  immediate and  long- t e rm economic and  soc ia l  b e n e f i t s  
which t h e y  may c o n f e r  o n  t h e  P r o v i n c e .  

Given i ts  s t a t u t o r y  r e s p o n s i b i l i t y  unde r  t h e  M i n i s t r y  of 
Forests A c t ,  t o  manage and c o n s e r v e  t h e  fores t  r e s o u r c e  of 
t h e  Crown, t h e  M i n i s t r y  of Forests w i l l  a c t  i m p r o p e r l y  i f  i t  
a p p r o v e s  t he  85% sawlog  firmwood s t a n d a r d  now proposed i n  
Management and  Working P l a n  #7 .  

The M i n i s t r y  of Forests w i l l  be a c t i n g  c o n t r a r y  t o  law i f  i t  
a p p r o v e s  t h e  two components  of t h e  allowable a n n u a l  cut ( t h e  
al lowable a n n u a l  c u t  and t h e  specified volume) as now 
proposed i n  Management and  Working P l a n  #7.  

The M i n i s t r y  of Forests acted c o n t r a r y  t o  law i n  i ts  a p p r o v a l  
of paragraph 4 . 0 5  of I n s t r u m e n t  90  which  a n t i c i p a t e s  a 
management and  working  p l a n  unde r  which t h e  l i c e n s e e  is 
permitted t o  h a r v e s t  a n n u a l l y  timber t h a t  is belog t h e  
u t i l i z a t i o n  s t a n d a r d  used  t o  c a l c u l a t e  t h e  allowable a n n u a l  
c u t .  

The M i n i s t r y  of Forests acted c o n t r a r y  t o  law i n  f e t t e r i n g  
t h e  Chief Foreater's s t a t u t o r y  a u t h o r i t y  to  es tab l i sh  t h e  
allowable a n n u a l  cut for  t h e  l i c e n c e  area. 

The M i n i s t r y  of Forests w i l l  be a c t i n g  c o n t r a r y  t o  law i f  i t  
bases Westar's a n n u a l  rent for 1985  o n  o n l y  t h e  sawlog  
component of t h e  allowable a n n u a l  c u t  now p r o p o s e d  i n  t h e  
la tes t  d r a f t  of Management and  Working P l a n  17. 

i 

i 

1 
1 
3 
1 

3 
3 
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I recommended t h a t  the Ministry adopt one of two a l t e r n a t i v e  

recommendations t o  deal w i t h  t h i s  s i tua t ion .  

1. That the Ministry, pursuant t o  sect ions 59 and 60  of the Forest 
- Act, suspend and, i f  t h e  action required under t h e  suspension 
order is not taken, cancel Westar's r igh ts  under Tree Farm Licence 
f l .  I a l so  recommended, i f  necessary i n  t h e  short  term, t h a t  
action be taken t o  r e c t i f y  the administrative e r r o r s  I have 
outlined above i n  conclusions label led A, E and F and t h a t  t h e  
proposed actions which I have c r i t i c i z e d  i n  conclusions label led 
C, D and G not be taken. 

Alternatively,  i f  the Ministry does not consider i t  e i t h e r  appropriate or 

advisable t o  implement my f i r s t  recommendation, I recommended 

2 .  That the Ministry seek approval from Cabinet for  the establishment 
of an independent body, such a s  a Royal Commission of Inquiry or a 
Select Committee of the Legislature,  t o  conduct a comprehensive 
review of the Ministry 's  management of Tree Farm Licence il and of 
the proposed changes i n  Management and Working Plan 17. 

I t  may be tha t  such a forum would be the most appropriate way t o  allow 

for f u l l  and open discussion of a l l  t h e  relevant issues.  

c 

c 
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VI . CONCLUSION 

A t  t h i s  p o i n t  I have  s e n t  my recommendat ions t o  t h e  M i n i s t r y  and am 

a w a i t i n g  i t s  r e s p o n s e .  J u d g i n g  from i ts  r e s p o n s e  t o  my p r e l i m i n a r y  

report ,  however, I am pessimistic t h a t  s i g n i f i c a n t  changes  w i l l  result. 

4 

The issues w h i c h  I have  addressed i n  t h i s  c o m p l a i n t  are complex and  

somewhat t e c h n i c a l  i n  n a t u r e  i n  t h a t  t h e y  i n v o l v e  p r i n c i p l e s  and 

practices of fo re s t  management. I am n o t  a p r o f e s s i o n a l  fo res te r  and  I 

found t h e  t e c h n i c a l  aspects d i f f i c u l t  t o  u n d e r s t a n d  and t o  a n a l y z e .  My 

s t a f f  a n d  I s o u g h t  t h e  a s s i s t a n c e  of p r o f e s s i o n a l  foresters  both w i t h i n  

t h e  M i n i s t r y  of Forests and  o u t s i d e  on  numerous o c c a s i o n s  t o  a s s i s t  u s  by 

e x p l a i n i n g  and  i n t e r p r e t i n g  t h e  i n f o r m a t i o n  we had col lected.  

! 
A 

Having completed my i n v e s t i g a t i o n  and  a n a l y z e d  the  i n f o r m a t i o n  I had 

collected, I was s u r p r i s e d  a t  t h e  r e s u l t s .  I t  appeared to  m e  t h a t  t h e  

M i n i s t r y  had embarked upon a program of t r a d i n g  the  forest  r e s o u r c e s  o f  

TFL I1 for  o n l y  t h e  t e n u o u s  e x p e c t a t i o n  of c o n t i n u i n g  employment for some 

o u r  c i t i z e n s  i n  r e t u r n .  

As Ombudsman, it is n o t  my role t o  decide whe the r  t h i s  p o l i c y  is 

a d v i s a b l e .  T h i s  is a p o l i t i c a l  q u e s t i o n  and  o n e  which  c a n  o n l y  be 

1 
i A 

I 
3 
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decided by the Government and  tne Legis-lative Assembly. I t  may well be 

t h a t  i n  t h i s  time of h i g h  unemployment, such an approach may be 

j u s t i f i a b l e .  I t  is cer ta in ly  t rue that  the majority of the fores t  

resources w i t h i n  TFL 111 are  overmature and decadent. 

If, as Xestar contends (and the Ministry of Forests seems t o  agree) ,  the 

p r o f i l e  of the fores t  resources w i t h i n  TFL Y 1  are  unique because of t h e i r  

overmaturity and resul tant  low value, perhaps a d i f fe ren t  form of tenure 

i s  required. I noticed i n  my review of Ministry f i l e s  t h a t  Ministry 

employees had made various recommendations along t h i s  l ine :  f o r  example, 

i t  was suggested tha t  i n  l i eu  of i t s  Tree Farm Licence, Westar should be 

offered a Pulpwood Agreement i n  conjunction w i t h  a Timber Sale Licence; 

or a Forest Licence. 

One of the options examined by the Strain-Davies Report was tha t  the 

Ministry c rea te  a new type of fores t  tenure - a "Forest Rehabili tation 

Agreement." T h i s  type of tenure would ensure the harvest of the decadent 

timber w i t h i n  TFL #1 and thereby allow for  the establishment of more 

valuable second growth timber. Under t h i s  type of tenure, t h e  l icensee 

would actual ly  be paid by the Ministry t o  log off t h e  decadent timber and  

t o  reforest  t h e  area. I t  appears t o  me t h a t  t h e  M i n i s t r y  is s t ra in ing  

the rat ionale  and t h e  form of a t r e e  farm licence tenure by s p l i t t i n g  t h e  

harvest i n t o  sawlog and pulpwood components. I f  a tree farm l icence 

cannot ensure good f o r e s t  management w i t h i n  TFL I1 because of t h e  

decadent and low value timber, then perhaps t h e  M i n i s t r y  should seek 
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approval of t h e  Legislature f o r  the introduccion of a new type of tenure. 

I t  is, however, my role  t o  review t h e  Minis t ry 's  act ions i n  l i g h t  of i t s  

s ta tu tory  mandate. I n  an apparent attempt t o  ensure the economic 

v i a b i l i t y  of Westar's operations and continued employment for  some i n  the 

short  term, t h e  M i n i s t r y  of Forests appears t o  be overlooking its 

responsibi l i ty  t o  ensure t h a t  the f o r e s t s  a re  managed i n  such a way t h a t  

they w i l l  continue t o  produce timber i n  the long term. 

I n  my v i e w ,  the Ministry 's  supervision of Westar's operations i n  TFL X 1  

does not meet i ts  obl igat ions t o  manage, protect  and conserve the fores t  

and range resources of t h e  Crown, having regard t o  the immediate and the 

long term economic and soc ia l  benefi ts  they may confer on tne Province. 

I n  adopting the approach t h a t  i t  has, I believe t h a t  the Ministry has 

f a i l e d  i n  its s t a t u t o r y  mandate t o  ensure tha t  the f o r e s t s  a r e  managed i n  

such a way t h a t  they w i l l  continue t o  produce timber i n  the long-term. 

Wi th  the standard of u t i l i z a t i o n  which  the Ministry has agreed t o  accept 

i n  which the good timber is taken and most of the pulp qua l i ty  wood is 

l e f t  on' the ground? and w i t h  t h e  f a i l u r e  t o  ensure t h a t  harvested areas 

a r e  properly reforested,  I am a f r a i d  t h a t  i n  t h e  not too d i s t a n t  fu ture  

t h e  f o r e s t s  of TFL 11 w i l l  have no economic value a t  a l l .  When tha t  

happens, not only w i l l  Westar Timber L td .  cease operations but  no other 

f o r e s t  company w i l l  be in te res ted  i n  operating i n  t h e  area. I n  t u r n ,  

there may be no employment for  l o c a l  communities. I n  my view,  i t  is 

iinperative that  the Ministry a c t s  quickly t o  correct  t h i s  s i tua t ion .  

i 
i 
i 
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PRELLHLNARY REK)RT* 

May 1 7 ,  1985 

Nr. A. IIacp!icrson 
Deputy l l i n i s t e r  
M i n i s t r y  of F o r e s t s  
1450 Covet imer i t  Street 
V i c t o r i a ,  B . C .  

Dear Hr. Macphcrsoo: 

E a r l i e r  t h i s  ye3r, I r e c e i v e d  a compla in t  f r Q a  t l i q  1 1 1 s i i ~ a  T r i b a l  :olJ*ic11 
c o n c e r n i n g  the F l i n i s t r y  of F o r e s t s  arid Tree F a n  Lfcence  ( T F L )  !13. 1. I t  
is t l le c o n t e i l t i o n  of t h c  Nlsliga T r l b a l  C o u n c i l  t h a t  t h e  l l l n f s t r y  1 7  n r j t  
f u l f l l l l n g  i t s  s t a t u t o r y  r e s p o n s f b l l l t  l e g  v l t l i  regard t o  i t s  e u p c r - ~ l s l ~ f l  
of Wes ta r  T i m b e r  L td . ,  t h e  l l c e n s e e  of T r e e  Farm L i c e n c e  d l .  

T h e  Nisllga T r l b s l  C o u n c i l  h a s  long bccn c o n c e r n c l  abut tlic forest 
r e s 9 u r c e s  of t h e  Nass V a l l e y  s i n c e  i t  is tlic honcland of t h e  ! la t Ivc  b n n l s  
wlilch t o n s t  l t u t e  t h e  Counc i l .  fn 1983, aEter several  unsucccss f  u l  
a t tempts  t o  o b t a i n  some s o r t  of t e n u r e  o v e r  t h e s e  f o r e s t  resoirccq a n 1  
because of t h e i r  c o n c e r n  t h a t  tlic f o r e s t  r e s o u r c e s  i n  tIic a r e a  were n q t  
be lng  managed p r o p e r l y ,  t h e  tllshga approachr?~! my o f f  i c e  v l t l i  t b i r  
complaint abou t  t ~ i e  H l n l s t t y  of Forcsts' mnnnectacnt of tt)e f o r e s t  
r e s o u r c e s  w i t h i n  T r e e  Farm L i c e n c e  41. 

* P u r s u a n t  t o  s e c t i o n  16 of t h e  Ombudsman Act, R . S . B . 4 .  1)13, c .  3 J G :  

"Where i t  appears  t o  t h e  Ombudsman t h a t  tticre m y  be s u f f  i r i e n t  
g rounds  f o r  making a r e p o r t  o r  recoai-mndatlon u n J c r  thls Act t lmt  
may a , j v e r s e l y  affect  an a u t h o r i t y  o r  p c r s o n ,  t h c  Onbf~49msn sI i ; i l l  
i n fo rm t h e  a u t h o r i t y  o r  p e r s o n  o€ t h e  g t o m d s  a n J  s h a l l  g L x  tlic 
a u t h g r i t y  o r  p e r s o n  t h e  o p p o r t u n i t y  t o  nokc represcritatlQns, . 

e i t h e r  o r a l l y  o r  i n  v r l t i n g  a t  t h e  d i s c r e t i o n  of t h e  Ombuilsmn, 
b e f o r e  he d e c i d e s  t h e  matter." 
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Hy p r e l i m i n a r y  f i n d i r q s  i n  t h i s  c a s e  a r e  based on i n f o r m i t i o n  disPqVCrl :d  
on H l n l s t r y  f i l e s  during t h e  c o u r s e  of t h i s  i n . t e s t i e a t i o n .  IIC)*le'er, my 
pr imary  f o c u s  i n  u n d e r t a k i n g  t h i s  i n v e s t i g 3 t i o n  i e  not  t o  q u e s t l o n  t h c  
hundreds of i n d i v i d u a l  d e c i s i o n s  made by H i n i s t  r] cmployces i n  carryin:  
o u t  t h e  ! l i n l s t r y ' s  r o l e  i n  supervising t h e  mclnclgcmcnt of t h e  f o r e s t  

i n v e s t i g a t e  c o n c e r n s  r e l a t i n g  t o  your  H i n f s t r y '  s g e n e r a l  performance - ln  
f u l f i l l i n g  i t s  s t a t u t o r y  r e s p o n s i b l l l t i e s  i n  t h e  c o n t e x t  of i t s  
l e g i s l a t i v e  mandate. T h i s  approach ,  of n e c e s s i t y ,  r e q u i r e s  J r e v l e v  of 
Westar's f o r e s t  management p r a c t i c e s  an3 i t  is f o r  t h i s  r e a s o n  t h a t  I 
have p r o v i d e d  Wes ta r  w i t h  a copy of t h i s  p r e l i m i n a r y  r e p o r t  and i n v i t e d  
t h e  Company t o  make r e p r e s e n t a t i o n s  t o  me b e f o r e  I r e a c h  a d e c i s i o n  on 
t h e  v a l i d i t y  of t h e  compla in t .  

. r e s o u r c e s  which comprise  Tree  Farm L icence  11. R a t h e r ,  m i  f o c u s  fs t o  

I n  t h l s  i n v e s t i g a t i o n ,  I have r e v i e r e d  your  M i n i s t r y ' s  a c t i o n s  a s  t hey  
r e l a t e d  t o  T r e e  Farm L icence  b l  p r i r n a r f l y  f o r  t h e  p e r i o d  s i n c e  1373, a ?  
wlilch time Management a n d  Working P l a n  P6 c m c  i n t o  e f f e c t .  I mlelit a lp . ,  
mention a t  t h l s  p o i n t  t h a t  I a p p r e c i a t e  t h a t  t h e  l i c e n s e e  cor?p;lny 3nd i t s  
p r e d e c e s s o r  c o u p a n i e s  h a v e  gone t h r o u z h  a number of n33c changes i n  
r e c e n t  y e a r g ,  from Canadian C e l l u l o s e  Co. t o  B. C. TI -Jber  Co. a n !  n')r t 9  

U e s t a r  Tlm5cr. For ease of r e f e r e n c e ,  I have r e f e r r e d  t o  t h e  Zonpany a s  
"Westar".  

T h i s  p r e l i m i n a r y  r e p o r t  i s  d i v i d e d  i n t o  t h e  f o l l o w i n g  c a t e z o r i e s :  

I. The t a i l  and H l n i s t r y  P o l i c y  
r e s p e c t i n g  T r e e  Farm L i c e n c e s  

XI. R e f o r e s t a t i o n  
The Law and t h e  L i c e n c e  Agreemcnt 
In fo rma t  i o n  o b t a i n e d  from 

H i  n i s t  ry S o u r c e s  
P re l l m l n a  ry F i n d i n g s  

c 

?- 

111. U t i l l z a t l o n  
P a s t  U t i l i z a t i o n  I s s u e s  
F u t u r e  U t i l i z a t i o n  I s s u e s  
The LJU and t h e  L i c e n c e  Agreement 
I n f o n n a t  i o n  o b t a i n e d  from 

M i n i s t r y  S o u r c e s  
? re1 i m  i n a  ry F 1 nd 1 ng s 

852 flrmvood s a v l o g  s t a n d a r d  
U t i l i z a t i o n  
Allowable Annual Cut 

. . . p .  3 

. . .p .  5 

. . .p .  7 
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...p. 13 

...p. 13 

...p. 15 

...p. 29 
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IV. Rent f o r  1985 
P r e l i m i n a r y  F i n d i n g s  

.- 

- 3 - .  

V. Summary of P r e l i m i n a r y  F i n d i n g s  

. . .p .  23 

...p. 2; 

. . .p.  24 

1. 

Before examining f o r e s t  management p r a c t i c e s  i n  Tree Farm L icence  81 a n !  
t h e  M i n i s t r y ' s  s u p e r v i s i o n  t h e r e o f ,  i t  may be u s e f u l  t o  o u t l i n e  t h e  
n a t u r e  of t h e  l e g a l  r e l a t i o n s h i p  between t h e  M i n i s t r y  and Westar and t h e  
r i g h t s  and r e s p o n s i b i l i t i e s  which a c c r u e  t o  each .  I have, belo;J, s e t  o u t  
t h e  law and M i n i s t r y  p o l i c y  which creates and c o n t r o l s  t h i s  r e l a t i o n s l l l p .  

S e c t i o n  4 of t h e  b l i n i s t r y  of F o r e s t s  Act e s t a b l i s h e s  t h e  pu rposes  3116 
f u n c t i o n s  of t h e  M i n i s t r y .  I t  i s  t h e  r e s p o n s i b i l i t y  of t h e  M i n i s t e r  t o :  

The Law and H i n i s t r y . P o l i c y  r e s p e c t i n g  Tree Farm L i c e n c e s  

42 

" ( a )  encourage maximum p r o d u c t i v i t y  of t h e  f o r e s t  and range 
r e s o u r c e s  i n  t h e  P r o v i n c e ;  

of t h c  C r o m ,  hav ing  r e g a r d  t o  t h e  immcdfate and long t e r m  
economic and s o c i a l  b e n e f i t s  t h e y  may c o n f e r  on t h e  i 'rovincc; 

so t h a t  t h e  p r o d u c t i o n  of t i m b e r  and f o r a g e ,  t h e  1 1 3 r v ~ ~ t i 1 1 :  
of timber, t h e  g r a z i n g  of l i v e s t o c k  and t h e  r e a l i z a t i o n  oE 
f i s h e r i e s ,  w i l d l i f e ,  water,  o u t d o o r  r e c r e a t i o n  an4 o t h e r  
n a t u r a l  r e s o u r c e  v a l u e s  are c o o r d i n a t e d  and i n t e g r a t e j ,  i n  
c o n s u l t a t i o n  and c o o p e r a t i o n  w l t h  o t h e r  m i n i s t r i e s  and 
a g e n c i e s  of t h e  Srown and w i t h  t h c  p r i v a t e  s e c t o r ;  

( d )  encourage a v i g o r o u s ,  e f f i c i e n t  and world competitive t imber  
p r o c e s s i n g  i n d u s t r y  i n  t h e  P rov ince ;  and 

(e)  asser t  t h e  f i n a n c i a l  i n t e r e s t  of t h e  C r o w  i n  i t s  f o r e s t  a n i  
range r e s o u r c e s  i n  a s y s t e m a t i c  and e q u i t a b l e  manner." 

(b) manage, p r o t e c t  and c o n s e r v e  t h e  f o r e s t  and range r e s o u r c c s  

( c )  p l a n  t h e  use  of t h e  f o r e s t  and r ange  r e s o u r c e s  of tllc ':row, 

S e c t i o n  27 (5 ) (b )  of t h e  F o r e s t  Act  p r o v i d e s  t h a t  t h e  M i n i s t e r  s h a l l  
e v a l u a t e  a n  a p p l i c a t i o n  f o r  a tree farm l i c e n c e  o n  t h e  b a s i s  of t h e  
following cr i ter ia :  

"(a) 

(b )  
(c )  
(d)  

c r e a t i n g  or  m a i n t a i n l n g  employment o p p o r t u n i t l e s  and o t h e r  

p r o v i d i n g  f o r  t h e  management and u t i l i z a t i o n  of Crown t imber ;  
f u r t h e r i n g  t h e  development o b j e c t i v e s  of t h e  Crown; 
meet ing t h e  o b j e c t i v e s  of t h e  Crown i n  r e s p e c t  of 
e n v i r o n m e n t a l  q u a l i t y  and t h e  management of water, f i s h e r i e s  
and w i l d l i f e  r e s o u r c e s ;  and,  

(e) c o n t r i b u t i n g  t o  Crown revenues." 

. social  b e n e f i t s  i n  t h e  P rov ince ;  

i 

i 
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S e c t i o n  2 7 ( 7 )  of t h e  F o r e s t  Act p r o v i d e s  t ha t  t h e  ? l i n f s t e r  may not g r a n t  
a t ree  farm l i c e n c e  u n t i l  t h e  Chief F o r e s t e r  h a s  approved a management 

. and working p l a n  f o r  t h e  proposed t ree  f a rm l i c e n c e  area, 

S e c t i o n  28(d)  of t h e  F o r e s t  A c t  r e q u i r e s  a l i c e n c e  h o l d e r  t o  submit a 
managereent and working p l a n  t o  t h e  Sh ie f  F o r e s t e r  a t  l eas t  once e v e r y  
f i v e  y e a r s .  Among ot-her  t h i n g s ,  t h e  working p l a n  m u s t  c o n t a i n  "a 
p r o p o s a l  f o r  r e f o r e s t i n g  and p r o v i d i n g  o t h e r  s i l v i c u l t u r a l  t r e a t m e n t s  t o  
t h e  t ree  f a r n  l i c e n c e  area". . 

S e c t i o n  28(g)  requires t h e  Chi-ef F o r e s t e r  t o  approve  "management and 
working p l a n s  a c c e p t a b l e  t o  him", t h a t  s p e c i f y  

"(i) an a l l o w a b l e  a n n u a l  cut t h a t  he d e t e r n i n c s  may be s u s t a l n c d  
from t h e  t ree  fa rm l i c e n c e  area,  having r e g a r d  t o  

( A )  t h e  compos i t ion  of the  f o r e s t  on t h e  t r ee  farm l i c e n c e  
a r e 3  and its expec ted  r a t e  of growth,  de t e rmined  f r o n  a n  
i n v e n t o r y  of t h e  f o r e s t ;  

(B) t h e  expec ted  t ime t h a t  it w i l l  t a k e  t h e  f o r e s t  t o  becone 
r e - e s t a b l i s h e d  on t h e  t r ee  f a rm l i c e n c e  area f o l l o r l n g  
d e n u d a t i o n ;  
s l l v l c u l t u r a l  t r e a t m e n t s  t o  be a p p l i e d  t o  t h e  t r ee  f a r a  
l i c e n c e  area;  

f o r  decay,  waste and breakage i t  is expec ted  w l l l  be 
a p p l i e d  a i t h  r e s p e c t  t o  t i m b e r  h a r v e s t i n g  o p e r a t i o n s  
conducted on t h e  t ree  fa rm l i c e n c e  area;  and 

t h e  t ree  f a r m  l i c e n c e  t o  produce timber; and 

( C )  

(D) t h e  s t a n d a r d  of t i m b e r  u t i l i z a t i o n  and t h e  al1o;Jances 

( E )  any o t h e r  i n f o r m a t i o n  t h a t  re la tes  t o  t h e  c a p a b i l i t y  of 

(ii) measures  t a k e n  and t o  be t a k e n  by t h e  h o l d e r  of t h e  t ree  fnrm 
l i c e n c e ,  c o n s l s t c n t  w i t h  t h e  t ree  fa rm l i c e n c e ,  t h i s  Act and 
t h e  r e g u l a t i o n s ,  f o r  d e v e l o p i n g ,  p r o t e c t i n g ,  r e s t o r i n g  and 
improving t h e  f o r e s t  r e s o u r c e s  in t h e  tree f a r m  l i c e n c e  area; . . . ." (my emphasis)  

P a r a g r a p h  2.08 of T r e e  Farm L i c e n c e  tl s t a t e s  t h a t  "a management and 
workiw p l a n  s h a l l  be deemed t o  be a p a r t  o f ,  and s h a l l  be c o n s i s t e n t  
w l t h ,  t h i s  Licence." 

The M i n i s t r y ' s  Timber Management Manual ( f o r m e r l y  s e c t i o n  21.311, now 
c h a p t e r  8) sets  o u t  t h e  M i n i s t r y ' s  o b j e c t i v e s  in i s s u i n g  tree fa rm 
licences : 

"0  b Jec t i v e s  

The "Tree-farm Licence" i s  a form of t e n u r e  managed by t h e  
tree-farm l i c e n s e e  w i t h  c o n s t a n t  s u p e r v i s i o n  by t h e  F o r e s t  
S e r v i c e .  Under t h i s  l i c e n c e ,  t h e  l i c e n s e e  is  a b l e  t o  r e t a i n ,  f o r  
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t he  purpose of growing timber crops ,  l ands  on which ile may :lave 
only  the  r i g h t  t o  harves t  e x i s t i n g  mature s tands ;  a n 1  t h e  l i censee  
may be given  t h e  use of a d d i t i o n a l  Crown f o r e s t  lands.  

The main o b j e c t i v e s  are:  

( a )  r b t l o n a l ,  sus ta ined-y ie ld  msnagcaent of f o r e s t  1 3 ~ 1 3  t q  

produce t h e  g r e a t e s t  poss ib l e  r e t u r n  in wood, sub jec t  t o  
environmental  c o n s t r a i n t s ;  

communities. 
( b )  s t a b i l i z a t i o n  and pe rpe tua t ion  of i n d u s t r y  and 

The l i c e n s e e  is requi red  t o  manage h i s  l i c e n c e  land i n  
accordance wi th  these p r inc  i p l e s .  " 

I t u r n  now t o  examine the  i s s u e s  r a i sed  i n  t h e  complaint and t o  s e t  O'J! 

my pre l iminary  f i n d i n g s  on each of t hese  i s sues .  

11. Rcfores t a t  ion  

The Law and t h e  Licence Agreement 

S e c t i o n  2 8 ( d ) ( i v )  of t h e  Fores t  Act r e q u i r e s  t h e  holder  of a Tree Farm 
Licence t o  submit t o  the  Chief F o r e s t e r  f o r  h l s  approval  3 FfanaGemcnt nild 
Working P lan  which c o n t a i n s  a proposa l  f o r  r e f o r e s t i n g  and provi-ding 
o t h e r  s i l v i c u l t u r a l  t r ea tmen t s  - t o  t h e  t ree  farm l i c e n c e  area. 

Under s e c t i o n  2 8 ( g ) ( f i ) ,  t h e  Chief F o r e s t e r  is requi red  t o  include i n  the  
Management and Working Plan  d e t a i l s  of t h e  measures, accep tab le  t o  him, 
whfch t h e  l i cencee  w i l l  undertake i n  o r d e r  t o  develop, p r o t e c t ,  r e s t o r e  
and improve t h e  f o r e s t  r e sources  i n  t h e  tree farm l i c e n c e  a rea .  

Fu r the r ,  s e c t i o n  145 of the F o r e s t  Act provides  t h a t :  

' " A  person who h a r v e s t s  Crown t imber  under a n  agreement en te red  
I n t o  under t h i s  o r  the former Act s l m l l  e s t a b l i s h  a c rop  of 
commercially va luable  s p e c i e s  of timber on t h e  area i n  t h e  manner 
and t o  the s t anda rds  provided 

( a )  i n  t h e  agreement, i f  t h e  agreemcnt so provides;  o r  
(b)  i n  t h e  r egu la t ions ,  i f  t h e  agreement does  not so provide,  

u n l e s s  he o b t a i n s  an exemption from t h e  r e g i o n a l  manager-or 
d i s t r i c t  manager." 

S e c t i o n  88(2) of t h e  Fores t  Act provides  t h a t  

"Where, under a n  agreement made under t h i s  o r  t h e  former Act, 

1 

1 

1 
3 
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(8) a pe r son  performs on Crown l and  work t h a t  is no t  
cons ide red  in tlie d e t e r m i n a t i o n  of stumpage rates by 
(i) 
(ii) 

(iii) c a r r y i n g  o u t  a n o t h e r  r e s p o n s i b i l i t y ,  
t h e  work is approved i n  advance by t h e  r e g i o n a l  manager, 
a l l  o r  p a r t  of t h e  expense of pe r fo rming  t h e  work, o r  a 
formula f o r  a s c e r t a i n i n g  tlie. expense ,  is approved by t h e  
r e g i o n a l  manaaer, and 

r e g i o n a l  manazer, t h e  expense t h a t  i s  o p p r o - ~ e d ,  o r  t h a t  
i s  a s c e r t a i n e d  a c c o r d i n n  t o  t h e  f o r n u l a .  SllJ11 be 

c o n s t r u c t i n g  a l o g g i n g  a c c e s s  rood,  
a p p l y i n g  r e f  o r e s t a t i o n  o r  o t h e r  s i l v i c u l t u r a l  
t r e a t m e n t ,  or 

( b )  
( c )  

( d )  t h e  work is performed t o  t h e  s a t i s f a c t i o n  of t h e  

- 
a p p l i e d  as a c r e d i t  a g a i n s t  stiiapaze payab le  by the 
p e r s o n  i n  r e s p e c t  of t imber  h a r v e s t e d  i n  a p r e s c r f b e d  
area of t h e  P rov ince . "  (my erdphasis) 

The C h i e f  F o r e s t e r  approved Hana2ament and Working P l a n  #G f o r  t h e  p e r i o d  
of 1973 - 1383. In i t ,  Wes ta r  committed i t s e l f  t o  t a k e  tlie f o l l o w i n g  
measures conce rn ing  r e f o r e s t a t i o n :  

- "The p r imary  o b j e c t i v e  w l l l  be t o  r e g e n c r a t e  logged a r e a s  v i t h l n  
a f i v e - y e a r  p e r i o d  from t h e  d a t e  of denuda t ion .  Areas expec ted  t o  
r e g e n e r a t e  n a t u r a l l y  w i l l  be examined t h r e e  y e a r s  a f t e r  l o g g i n g ,  
and areas where r e s t o c k i n g  problems are  a n t i c i p a t e d  w i l l  be 
i n s p e c t e d  w i t h i n  one y e a r  a f t e r  logging."  

- "The r e f o r e s t a t i o n  of o u t s t a n d i n g  N.S.R. [Plot S a t i s f a c t o r i l y  
Res tocked]  areas which are i n d i c a t e d  t o  r e q u i r e  p l a n t i n g  w l l l  be 
dependent  on t h e  a v a i l a b i l i t y  of s u i t a b l e  p l a n t i n s  s t o c k .  A p l a ?  
f o r  the r e f o r e s t a t i o n  of t h e s e  areas o v e r  t h e  term of t h e  W o r k i q  
P l a n  w i l l  be s u b m i t t e d  f o r  t h e  a p p r o v a l  of t h e  District  F o r e s t e r  
and t o  e s t a b l i s h  s e e d l i n g  r e q u i r e m e n t s  d u r i n g  t h i s  pe r iod . "  

- " E s t a 5 l i s l m e n t  of s u r v i v a l  p l o t s  w i l l  be made a t  time of 
p l a n t i n g .  Re-examination w i l l  o c c u r  a f t e r  two groiring seasons .  
Areas w i t h  e x c e s s i v e  s e e d l i n g  m o r t a l i t y  w i l l  be c o n s i d e r e d  f o r  
r e p l a n t i n g . "  ( S e c t i o n  5.4) 

S e c t i o n  5 . 4 2  of Management and Working P l a n  16 deals w i t h  s t a n d  
improvement. A f t e r  o u t l i n i n g  t h e  o b j e c t i v e s  of t h e  S t a n d  Improvement 
Program and enumera t ing  t h e  c r i t e r i a  which must be e s t a b l i s h e d  t o  deve lop  
t h i s  program, t h e  Manaeement and Working P l a n  states: 

"A d e f i n i t i v e  ! b y e a r  s tand improvement program canno t  be 
f o r m u l a t e d  u n t i l  t h e  above c r i t e r i a  are p r o p e r l y  r e s e a r c h e d  and 
ansve red .  I n  a d d i t i o n ,  t h e  i m p o r t a n t  aspect of f u n d i x  s u c h  a 
program must be de te rmined  and t h e  c o s t  i m p l i c a t i o n s  t o  t h e  
company a s s e s s e d .  U n t i l  s u c h  time as t h e  new F o r e s t  A c t  and I t s  
r e g u l a t i o n s  are p roc la imed  and t h e  f u n d i n g  unde r  S e c t i o n  88 of 
t h i s  a c t  c l a r i f i e d ,  i t  is not  p o s s i b l e  t o  p r o v i d e  a 5-year 
commitment t o  a s t a n d  improvement program. 



4 6  .. 

- 7 -  

"A program f o r  s tand  improvement f o r  t h e  l a s t  f o u r  yea r s  of-  t he  
Working Plan per iod w i l l  be submitted f o r  your c o n s i d e r a t i o n  by 
March 1, 1980, based on t h e  1979 surveys and t h e  a v a i l a b l e  
funding." 

Final ly ,  paragraph 12.03 of TFL No. 1 states  t h a t :  

"Where the Licensee f a i l s  t o  perform an  o b l i g a t i o n  i t  is requfre,j 
t o  perform under t h i s  Licence,  a management and working p l a n  ... 
(a) 

(b) 

t h e  Regional Manager or a Fores t  O f f i c e r  au thor ized  by him 
may perform t h e  o b l i g a t i o n  on t h e  Licensee ' s  belislf ,  and 
t h e  Licensee w i l l  on demand pay t h e  Cr0.m an  amount of none:? 
equal  t o  t h e  reasonable  c o s t s  i ncu r red  under subparagraph ( a )  
t o  perform t h e  o b l i g a t i o n .  

Information Obtained from M i n i s t r y  Sources  

1. Mr. J. B i i c k e r t ,  Smi thers  Regional  Manager, in a l e t t e r  dated 
December 5 ,  1979, s t a t e d  t h a t  "cursory f i e l d  examinat ions of thc  
Nass R ive r  p l a n t a t i o n s  of TFL No. 1 i n d i c a t e  t h a t  e x t e n s i v e  
p l a n t a t i o n  f a i l u r e s  have occurred .  The main cause appears  t o  bc 
l a c k  of a p p r o p r i a t e  p l a n t a t i o n  maintenance i n  brush sites". 

2. 
Do-mie, Regional  S t a f f  Manager, a d v i s e d  i n  a March 14,  1985 l e t t c r  
t o  Mr. J. Juhasz,  t h e  D i r e c t o r  of Timber Management, as  fo l lows :  

I n  response t o  a q u e s t i o n  put  by my I n v e s t i g a t o r ,  Mr. B .  

"Fur the r  f o l l o r u p  d i s c u s s l o n s  wi th  B C T i m b e r  [now Westar] 
were conducted a f t e r  W. Young's [ t hen  Chief F o r e s t e r ]  l e t t c r  
of February 9, 1973. Nowever, no r e f 3 r e s t a t i o n  schedule  o r  
Stand Improvement schedule  was developed by B C Tirlber nor 
approved by t h e  M i n i s t r y  of Fores t s .  The company d i d  s t a r t  
t o  prepare  for and embark upon a modest j u v e n i l e  spacing 
program. This program was cance l l ed  in 1981 by t h e  company. " 
0 . .  

Some of t h e  r easons  g i v e n  by Mr. Dounle f o r  t h e  c a n c e l l a t i o n  were 
"a build-up of s e c t i o n  88 c r e d i t s " ,  " indus t ry  s t r i k e s  anJ  work 
stoppages",  "a t u r n  down i n  t h e  economy", " l a c k  of c o r p o r a t e  lev-1 
suppor t  t o  fund t h e  programs i n  poor market condi t ions" ,  " i n  1982, 
tHe Min i s t ry  of F o r e s t s  removed a l l  i n t e n s i v e  goals and s e c t i o n  88 
funding from its approved f ive-year  s i l v i c u l t u r e  program", and 
" t h e  q u a l i t y  of t imber  on TFL No. 1 does  not  g e n e r a t e  enough 
stumpage t o  pay f o r  a l l  t h e  work requi red  t o  meet t h e  c o n d i t i o n s  
of t h e  TFL agreement." 
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Mr, Downie s t a t e s  t h a t  backlog r e f o r e s t a t i o n  p l a n s  which Westar 
had committed i t s e l f  t o  submit i n  t h e  Management a n J  Uorkint, P l a n  
Yere c a n c e l l e d  f o r  t h e  same reasons.  
t o  i n d i c a t e  t h a t  subsequent  r e f o r e s t a t i o n  p r o g r a m  were 
implemented t o  r e p l a c e  t h o s e  which had been c a n c e l l e d .  

Hr .  Downie a l s o  provided t h e  f o l l o w i n g  d a t a :  

I have s e e n  no i n f o r m a t i o n  

S i l v i c u l t u r e  Achievements on T.F.L. #l 
Funded as  Licensee  R e s p o n s i b i l i t y  Under S e c t i o n  88 

1383 - 1982 - 1381 - 1980 - 1979 
7 

Regenerat ion 

Area S a t i s f a c t -  
14 84 ha Surveys 4541ha 4332ha 2130ha 

o r i l y  Restocked 2833ha 1720ha 832ha 81C)ha 857ha 

1226ha 

Of  t h e  13,713 ha. s u b j e c t e d  t o  a r e g e n e r a t i o n  survey ,  o n l y  7,052 
ha. were found t o  be s a t i s f a c t o r i l y  res tocked .  I n  o t h e r  words, 
6 , 6 6 1  ha. o r  48.58% of t h e  a r e a  surveyed was not  s a t i s f a c t o r i l y  
r e s t o c k e d  . 
3. Page 18 of t h e  December, 1Y83 "Supplcnent  111 t o  t h e  
S t r a l n - D a v i e s  Report  on B.C. Timber ' s  Nor thern  Opera t ions"  s t a t e s  
t h a t :  

There i s  a maJot s i l v i c u l t u r e  backlog on  T.F.L. 1. . . . 
Recent estimates based on 10,000 ha. i d e n t i f i e d  i n  H.W.P. 7 
f o r  T.F.L. 1 vere $12,030,000 f o r  r e f o r e s t a t i n g  [ s i c ]  t h i s  
backlog NSR t o  t h e  "free t o  grow state". 

4. 
P l a n  # 7 ( i n i t i a l l y  i n t e n d e d  t o  be e f f e c t i v e  as of January  1, 1984 
and s t i l l  not  y e t  approved) ,  t h a t  i t  does n o t  have enough S e c t i o n  
88 c r e d i t s  in o r d e r  t o  commit i t s e l f  t o  a n  a d e q u a t e  r e f o r e s t a t i o n  
program. Fol lowing h i s  d i s c u s s i o n s  w i t h  Westar o f f i c i a l s ,  Mr. W. 
Young, t h e n  Chief F o r e s t e r ,  s t a t e d  i n  hls October  19, 1382 l e t te r  
t o  Mr. J. B i i c k e r t ,  S m i t h e r s  Regional  Manager, t h a t  

Westar argued ,  i n  i t s  f i r s t  d r a f t  of Mannngemcnt and Workfng 

"1. 

on t h e  p r i o r i t a t i o n  of t h e s e .  

The tMP is not  t h e  p l a c e  t o  a d d r e s s  f i n a n c i n g  p o l i c y .  
2. The WdP v i l l  o u t l i n e  t h e  s i l v i c u l t u r e  needs  and.comment 

3, P r i o r i t a t i o n  will be g i v e n  t o  Basic S i l v i c u l t u r e  which 
is mandatory under  t h e  t e n u r e  (my emphasis) .  
t h e  f o l l o w i n g  two p r i o r i t i e s  are of e q u a l  p r i o r i t y  and should 

I b e l i e v e  t h a t  

be r a t e d  f i r s t :  
a )  r e s t o c k i n g  of logged areas ( i n c l u d e s  s i te  
p r e p a r a t i o n ,  p l a n t i n g ,  n a t u r a l  r e g e n e r a t  ion)  
b) e n s u r i n g  t h a t  p l a n t a t i o n s  r e a c h  a "free-growing" 
state." 
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5. 
Smithers,  s en t  a memo t o  Regional Manager, Hr. K. Ingram, 
ou t l in ing  the  s i l v i c u l t u r e  s t a t u s  on t h e  area of land wliicti your 
M i n i s t r y  removed from Tree Farm Licence ll ( a t  Westar's reques t )  
i n  February of 1985, as fo l lows:  

On November 16, 1984, Mr. C. Lloyd, a S i l v i c u l t u r e  O f f i c e r  i n  

"Harvested, 1970-1983 
To ta l  planted 
To ta l  n a t u r a l  r egene ra t ion  
To ta l  i nd ica t ed  NSR 

4,103 ha. 
1,100 ha. 

S W  ha. 
2,500 ha." 

I n  o the r  words, 60% of t h i s  logged area was Not S a t i s f a c t o r i l y  
Re st oc ked. 

Mr. Lloyd went on t o  say t h a t  " the  t o t a l  c o s t  requi red  t o  br ing 
t h e  4,100 ha. t o  a f r e e  g r o w i q  s t a t u s  i s  $3,685,771." 

6 .  Mr. R. Jones,  t he  S i l v i c u l t u r e  Wanager of the  S i l v l c u l t u r e  
Branch, s en t  a memo t o  Mr. J. Juhasz,  t he  D i r e c t o r  of t he  Tlober 
Hanazemcnt Branch on December 12, 1984. After not ing t h a t  
Management and Working Plan  86 would have been i n  e f f e c t  when 
harves t ing  occurred i n  t h e  Northern p o r t i o n  of t h e  Tree Farm 
Licence a rea ,  Mr. Jones  brought s e c t i o n  5.41 of t h e  Working P l a n  
t o  M r .  Juhasz ' s  a t t e n t l o n ,  as fo l lows:  

"Each c u t t i n g  p e r m i t  a p p l i c a t i o n  will e s t a b l l s h  t h e  
s i l v i c u l t u r a l  o b j e c t i v e s  f o r  each  c u t  block on a 
s i t e - s p e c i f i c  bas i s"  and " t h e  primary o b j e c t i v e  will be t o  
regenera te  logged a r e a s  w i t h i n  o f ive -yea r  per iod from the  
d a t e  of denudation" and " su rv iva l  p l o t s  w i l l  be made a t  t h e  
time of p l an t ing .  
growing seasons." 

Re-examinations w i l l  occur  a f t e r  t do  

Mr. Jones recoauaended t h a t  it was " impera t ive  t h a t  such 
o b l i g a t i o n s  be embodied i n  t h e  instrument  t h a t  has been drawn up 
to  amend TFL 1". Instrument  30, whlch e f f e c t e d  t h e  d e l e t i o n  of 
t h e  no r the rn  p o r t i o n  of t h e  Tree Farm Licence area, d i d  not  
c o n t a i n  any r e fe rence  t o  Westar's o b l i a a t i o n  t o  f u l f i l l  i t s  
s i l v i c u l t u r a l  r e s p o n s i b i l i t i e s ,  
in format ion  which would i n d i c a t e  t h a t  your Min i s t ry  obta ined  any 
gua ran tees  from Westar that this area would be proper ly  r e fo res t ed .  

I have been unable t o  f i n d  any 

Quest ion #I: P r i o r  t o  signing Instrument  90, which removed t h e  no r the rn  
area from Tree Farm Licence #l, did your Hfn f s t ry  o b t a i n  any enforceable  
under tak ings  from Weetar t o  ensure  that that d e l e t e d  area would be 
prope r ly  r e f o r e s t e d  as requ i r ed  by Management and Working P lan  161 
so, w h a t  s p e c i f i c  o b l i g a t i o n s  c u r r e n t l y  exis t  w i t h  r e s p e c t  t o  
r e f o r e s t a t i o n  of the areas d e l e t e d ?  

I f  

i 
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7. Hr. J. Bu l l en ,  Manager 0-f Resource P lann ing  S e c t i o n ,  i n  a 
January 31, 1985 l e t t e r  t o  Mr. J .  Juhasz,  D i r e c t o r  of Timber 
Management Branch, s t a t e d  t h a t  a p p r o v a l  of  t h e  l i c e n s e e ' s  proposed 
85% u t i l i z a t i o n  s t a n J a r d  would 

" i n t e n s i f y  sho r t - t e rm r e f o r e s t a t i o n  problems. E i t h e r  
r e f o r e s t a t i o n  c o s t s  o r  r e g e n e r a t i o n  d e l a y s  w i l l  i n c r e a s e .  
Furthermore,  t h e  l i c e n s e e  h a s  s t a t e d  i n  t h e  MWP t h a t  he w i l l  
o n l y  o b l i g a t e  himself  t o  b a s i c  f o r e s t  management t o  t h e  
e x t e n t  that f u n d s  pe rmi t .  . . ." 

t 
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8. I n  R memo d a t e d  Februa ry  12,  1985, D.A. Robb, F o r e s t e r  i n  t h e  
Resource P lann ing  S e c t i o n  of t h e  P lann ing  and I n v e n t o r y  Branch, 
comments on Management and W o r k i q  P l a n  No. 7 i n  p a r t  as  f Q l l o v s :  

"Management Goal No. 2 s t a t e s  t h a t  t h e  l i c e n s e e  w L l l  on ly  
commit himself  t o  b a s i c  f o r e s t r y  t o  t h e  e x t e n t  fund inq  is 
a v a i l a b l e .  A s  f a r  as we are avare, b a s i c  s i l v l c u l t u r e  m u s t  
be accomplished on t h e  TFLs r e g a r d l e s s  of t h e  a v a i l a b i l i t y  of 
fund ing  under  s e c t i o n  8j o r  8 d  of t h e  F o r e s t  Act. . . . 
T h l s  e n t i r e  s e c t i o n  ( s i l v i c u l t u r e )  i g n o r e s  t h e  m J o r  i s sue  of 
t h e  MJP, being t h a t  i f  a u t i l i z a t i o n  s t a n d a r d  of 85X f i r m m o d  
sawlog q u a l i t y  i s  implemented, e x c e s s  l o g g i n 2  d e b r i s  w i l l  
remain on t h e  c u t o v e r  area. The resu l t  w i l l  be i n c r e a s i n g  
s i l v i c u l t u r e  c o s t s  or l o n g e r  r e Z e n e r a t i o n  delays."(my 
emphasi s) 

9. The 85% firmwood sawlog q u a l i t y  u t i l i z a t f o n  s t a n d a r d ,  which 
gave r ise t o  s u c h  c o n c e r n  o n  t h e  p a r t  of some M i n i s t r y  employees,  
was approved by y o u r  M i n i s t e r  i n  t h e  l a t t e r  p a r t  of 1985. ( T h i s  
is d i s c u s s e d  l a t e r  i n  t h e  s e c t i o n  e n t i t l e d  " U t i l i z a t i o n " . )  

P r e l i m i n a r y  F i n d i n g s  . 

The above e x t r a c t s  from t h e  M i n i s t r y ' s  f i l e s  s u g g e s t  t o  me  that  the 
M i n i s t r y  of F o r e s t s  may n o t  have f u l f i l l e d  i t s  l e g i s l a t i v e  
r e s p o n s i b i l i t i e s  of e n s u r i n g  t h a t  e f f e c t i v e  and a d e q u a t e  r e f o r e s t a t i o n  
p r a c t i c e s  were t a k i n g  p l a c e  o n  T r e e  Farm L icence  f l  s i n c e  1373. 

Dur ing  a r e g e n e r a t i o n  l a g ,  t h e  f o r e s t  s i t e  is n o t  p roduc ing  wood f l b r e .  
As I u n d e r s t a n d  i t ,  one  of  t h e  c a u s e s  of r e g e n e r a t i o n  l a g s  is t h e  l a c k  of 
p l a n n i n g  f o r  h a r v e s t i n g  and r e f o r e s t a t i o n  together b e f o r e  h a r v e s t i n g  
occurs. 

r 
i 
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W h i l e  nanegement and Working Plan #G comnits Westar t o  a 5-year 
regenera t ion  period, information from your H i n l s t r y  appear  t o  i n d i c a t e  a 
much g r e a t e r  lag .  I t  seems then  t h a t  Westar is behind t h e  schedule  f o r  
regenerat ion epprovcd by the  Chief Fores t e r .  Never the less ,  even though 3 

Hin i s t ry  employee reported t h a t  p l a n t a t i o n  f a i l u r e s  were ex tens ive  i n  t h e  
t r e e  farm l i cence  a rea  ( # l  above),  Hanaaement and Working Plan  110. 6 has 
been twice extended. 

Question #2: Has the  Minis t ry  taken  any a c t i o n ,  as i t  i s  empowered t o  
do under s e c t i o n  12.03 of t h e  Licence,  t o  perform t h e  s i l v i c u l t u r e  
necessary t o  reduce the  r egene ra t ion  l a g  t o  t h e  requi red  f i v e  yea r  
period, and, i f  not,  does i t  in t end  t o  i n  the  f u t u r e ?  
been taken, has Westar been b i l l e d  t h e  "reasonable  c o s t s  incur red"  and 
how much were those c o a t s ?  

I t ' i s  now i n  e f f e c t  u n t i l  t he  enJ  of 1385. 

I f  such a c t i o n  has 

It seems t h a t  s i l v i c u l t u r e  employees i n  your l l i n i s t r y  were concerncl  
about Westar ' s  poor performance of i t s  s i l v l c u l t u r a l  r e s p o n s i b i l i t  l e g  o n  
the  Northern po r t ion  of i t s  Tree Farm Licence 3re3.  Despi te  Mr. Joncs' 
recommendation (66 above),  Westar ' s  o b l i g a t i o n s  were not included in 
Instrument 90 (which amended Tree Farm Licence 81). 
ab le  t o  f i n d  any re ference  on N i n i s t r y  f i l e s  t o  Westar's s i l v i c u l t u r a l  
o b l i g a t i o n s  on t h e  d e l e t e d  Northern po r t ion ,  

Nor was my staff  

From my reading of t h e  Fores t  Act, then  Chief F o r e s t e r  Mr. Young and 
Resources Planner  N r .  Robb, were c o r r e c t  i n  a s s e r t i n g  t h a t  bas ic  
s i l v i c u l t u r e  is mandatory under t h e  Fores t  Act and must  be c a r r i e d  .out 
r ega rd le s s  of funding under s e c t i o n  88 ( # 4  and 18 above).  
me t h a t  while  Westar may a p p l y  t o  set  off  i t s  r e f o r e s t a t i o n  c o s t s  aga ins t  
t h e  stumpage charges  assessed  a g a i n s t  i t  by the  Crown, Westar cannot 
dec l ine  t o  carry out  i t s  r e f o r e s t a t i o n  r e s p o n s i b i l i t i e s  f o r  t he  reason 
t h a t  i t  does not have any stumpage charges  t o  be set  o f f .  I f  t h i s  were 
t h e  case ,  we would be l e f t  wi th  a s i t u a t i o n  in which Tree Farm Licensees  
would never have t o  pay stumpage t o  t h e  Crown. Yet i n  1985, Mr. Dovnie 
c i t e s  such matters as s e c t i o n  88 c r e d i t s  and Westar ' s  economic 
d i f f i c u l t i e s  as reasons f o r  t h e  c a n c e l l a t i o n  of i t s  j u v e n i l e  spacing and 
backlog ref o r e s t a t i o n  programs (I2 above). 

Queat ion  1 3 :  
has Westar a c t u a l l y  pa id  t o  t h e  Crown f o r  t imber  harves ted  from Tree Farm 
Licence fl since Management and Working P lan  16  came i n t o  effect i n  19791 

It appears  t o  me t h a t  t h e  M i n i s t r y  may have ac t ed  improperly i n  not 
enforc ing  Westar's r e f o r e s t a t i o n  o b l i g a t i o n s  under s e c t i o n  145 of t h e  
Fores t  Act  and as enumerated I n  Management and Working P lan  86. As 
o u t l i n e d  above, t h e  3anagement and Working Plan is consfdered t o  be par t  
of t he  tree farm l i c e n c e  i t s e l f .  A t ree  farm l i c e n c e  g r a n t s  t o  i t s  
holder  e x t e n s i v e  timber harves t ing  r i g h t s  of a pub l i c  resource.  
Licence and t h e  Management and Working Plan  o u t l i n e  t h e  l i c e n s e e ' s  

It  appears  t o  

After eet-off f o r  s e c t i o n  88 c r e d i t s ,  how much stumpage 

The 
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i 
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f o b l i g a t i o n s  and r e s p o n s i b i l i t i e s .  

P l a n  16 d e s p i t e  t h e  f a c t  t h a t  Westar is a p p a r e n t l y  e i g h t  y e a r s  behind i t s  
r e f o r e s t a t i o n  o b l i g a t i o n s ,  and by a c c e p t i n g  Westar's f i n a n c i a l  
d i f f i c u l t i e s  as j u s t i f i c a t i o n  f o r  i t s  f a i l u r e  t o  f u l f i l  i t s  s i l v i c u l t u r e  
r e s p o n s i b i l i t i e s ,  t h e  M i n i s t r y  a p p e a r s  t o  have been remiss i n  
implementing i t s  mandate t o  manage t h e  f o r e s t  r e s o u r c e s  of t h i s  Province.  

Hore g e n e r a l l y ,  i t  a p p e a r s  t o  me t h a t  t h e  M i n i s t r y  may have a c t e d  
cantrarY t o  law i n  not  f u l f i l l i n g  i t s  l e g i s l a t i v e  r e s p o n s l b i l l t i e s  under  

By e x t e n d i n g  Nanagement and Working 

r 
r 
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e e c t i o n  4 of t h e  M i n i s t r y  of F o r e s t s  Act t o  encourage  maximum 
D r o d u c t i v i t y  of t h e  f o r e s t  r e s o u r c e s  and t o  manage and c o n s e r v e  t h c  
f o r e s t  r e s o u r c e s ,  having r ega rd  t o  t h e  immediate and long  term economic 
and s o c i a l  b e n e f i t s  which t h e y  may c o n f e r .  I 
I should no te  a t  t h i s  j u n c t u r e  t h a t  t h e  c o m p l a i n a n t s  a l l e g e  t h a t  t h e r e  
has been s u b s t a n t i a l  d e g r a d a t i o n  of much of t h e  s o i l  i n  t h e  areas which 
had been logged. Unnecessary s o i l  d i s t u r b a n c e  a p p a r e n t l y  r e d u c e s  t h e  
p r o d u c t i v i t y  of f o r e s t  l and  and is t h e r e f o r e  something t o  be avoided 
d u r i n g  l o g g i n g  o p e r a t i o n s .  I c o u l d  f i n d  no i n d i c a t i o n  i n  any of your  
M i n i s t r y ' s  agreements  w i t h  Wes ta r  t h a t  your  M i n l s t r y  had r e q u l r c d  Westar  
t o  conduct  i t s  o p e r a t i o n s  i n  s u c h  a way so as t o  a v o i d  unnecessa ry  soil 
d i s t u r b a n c e  . 

!- 
r 
r 111, U t i l i z a t i o n  

A. P a s t  U t i l i z a t i o n  I s s u e s  

Your M i n i s t r y ' s  Chief F o r e s t e r  e s t a b l i s h e d  t h e  a l l o w a b l e  a n n u a l  c u t ,  o v e r  
t h e  p a s t  t h r e e  decades ,  f o r  T r e e  Farm L i c e n c e  #1 as  f o l l o w s :  r 

U S (  1x13) Year 

1952 
1353-1956 
1957-1963 
19G4 
136 5- 196 7 

13 70- 137 8 
1979 and l a te r  

1368 

347 360 
410 600 
622 970 
807 031) 
991 100 

1 234 620 
2 038 820 
1 291 560 

?- 

The l a r g e  i n c r e a s e  in 1970  o c c u r r e d  when fo rmer  T r e e  Farm L i c e n c e  #40 was 
amalgamated w i t h  T r e e  Farm L i c e n c e  I1 and t h e  a l l o w a b l e  a n n u a l  c u t s  were 
combined. However, i t  a p p e a r s  t h a t  no s i g n i f i c a n t  development o c c u r r e d  
i n  t h e  areas p r e v i o u s l y  c o n t a i n e d  i n  t h e  L i c e n c e  140 area: i n  a meeting 
w i t h  my s t a f f ,  you d e s c r i b e d  l o g g i n g  i n  t h a t  area as "minimal". I t  
a p p e a r s  t h e r e f o r e  that t h e  s u b s t a n t i a l l y  i n c r e a s e d  a l l o w a b l e  a n n u a l  c u t  
p e r m i t t e d  Westar t o  i n c r e a s e  i t s  a n n u a l  h a r v e s t  of t h e  e a s i l y  a c c e s s e d ,  
h i g h  q u a l i t y  s t a n d s  of the Nass R i v e r  bot tomlands.  

r 
L 
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As I r i n d e r s t a d  i t ,  8 10% term f o r e s t  management p l a n  should ba l ance  
l o g g i n g  o p e r a t i o n s  o v e r  t h e  d i f f e r e n t  f o r e s t  s i t es  w i t h i n  t h e  l i c e n c e  
area. Such a n  approach would h a r v e s t  t i m b e r  f rom d i f f i c u l t  t o  a c c e s s  
sites w i t h  lower q u a l i t y  t i m b e r  as wel l  as  from e a s i l y  accessed  s i tes  
w i t h  high q u a l i t y  t imber .  
t imber  h a r v e s t i n g  o v e r  t h e  long  term remains economic and t h a t  b o t h  h igh  
and l ow q u a l i t y  s t a n d s  of t i m b e r  are r e h a b i l i t a t e d .  

I n  t u r n ,  t h a t  approach  e n s u r e s  b o t h  t h a t  

I t  a p p e a r s  t o  me t h a t  Westar, w i t h  t h e  s p e c i f i c  a u t h o r i t y  of your  
M i n i s t r y  th rough  t h e  g r a n t i n g  of c u t t i n g  p e r m i t s ,  h a s  pursued a 
"highgrading" p a t t e r n  of development i n  t h e  T r e e  Farm Licence  111 area  f o r  
many y e a r s .  
" F o r e s t  and Range Resource A n a l y s i s ,  1984". Page I - 10 of t h a t  A n a l y s i s  
s t a t e s  t h a t  as " l o g g i n g  o p e r a t i o n s  are l a r g e l y  c o d i n e d  t o  t i m b e r  w i t h  
t h e  higheEt n e t  v a l u e ,  ... t h e  h i g h  va lue  en4 of t h e  s u p p l y  i s  belng 
d e p l e t e d " .  
s t a n d a r d s  a g g r a v a t e  t h i s  problem by i n c r e a s i n g  tlte area c u t  t o  a t t a i n  the  
same volume of h a r v e s t " .  

T h i s  p r e l i m i n a r y  c o n c l u s i o n  is s u p p o r t e d  i n  t h e  H i n i s t r y ' s  

The A n a l y s i s  goes on t o  say t h a t  " r e l a x e d  u t i l i z a t i o n  

While I have not  i n v e s t i g a t e d  t h e s e  issues p e r t a i n i n g  t o  p a s t  
u t i l i z a t i o n ,  I mention them because i t  appears t o  me t h a t  a p p r o v a l  of t h e  
proposed 857. firmwood sawlog s t a n d a r d  w i l l  r e s u l t  i n  a n  even  tnorc 
a c c e l e r a t e d  h i z h g r a d i  ng p a t t e r n  of development.  T h i s  i s s u e  is d i s c u s s e d  
i n  g r e a t e r  d e t a i l  below. 

B. F u t u r e  U t i l i z a t i o n  Issues 

I n  r e sponse  t o  t h e  c o m p l a i n t s  of t h e  Nisltga T r i b a l  Couitcil ,  my s t a f f  
reviewed M i n i s t r y  f i l e s  t o  examine t h e  M i n i s t r y  of F o r e s t s '  enforcemcnt  
of Westar's o b l i g a t i o n s .  T h i s  r e v i e w  of M i n i s t r y  f i l e s  brought t o  my 
a t t e n t i o n  t h e  f a c t  t h a t  s i g n i f  i c a n t  changes  r e g a r l i n g  t h e  a l l o w a b l e  
a n n u a l  c u t  and u t i l i z a t i o n  s t a n d a r d s  have r e c e n t l y  been proposed by 
Westar. While I r e a l i z e  t h a t  Management and Working P l a n  3 7  h a s  y e t  t o  
be f o r m a l l y  approved,  i t  a p p e a r s  t h a t  your M i n i s t r y ' s  p o s i t i o n  on t h e s e  
two i s s u e s  has a l r e a d y  been de te rmined .  
arising from some of the amendments t o  t h e  T r e e  Farm L i c e n c e  embodfed i n  
I n s t r u m e n t  90, which was e f f e c t i v e  as of  J a n u a r y  1, 1385. 

I have a l s o  some c o n c e r n s  

The Law and tlte L i c e n c e  Agreement 

S e c t i o n  28 (g ) ( i ) (D)  of t h e  F o r e s t  Act r e q u i t e s  t h e  Chief  F o r e s t e r  t o  
approve  a Management and Working P l a n  a c c e p t a b l e  t o  him t h a t  s p e c i f i e s  a n  
a l l o w a b l e  a n n u a l  c u t  which can be permanen t ly  s u s t a i n e d  haviw r ega rd  t o  
t h e  c o m p o s i t i o n  of  t h e  forest  and i t s  rate of  growth, t h e  r e g e n e r a t i o n  
lag,  s i l v i c u l t u r a l  t r e a t m e n t s  t o  be a p p l i e d ,  t h e  s t a n d a r d  of timber . 
u t i l i z a t i o n ,  and any  o t h e r  i n f o r m a t i o n  t h a t  relates t o  t h e  c a p a b i l i t y  of 
t h e  tree farm licence area t o  p roduce  timber. 
a c c o u n t  measures  taken, and t o  be t a k e n ,  by t h e  l i c e n s e e  i n  improving t h e  
f o r e s t  r e s o u r c e s  of the licence area. 

He must also t a k e  i n t o  

i 
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S e c t i o n  4.00 of Tree Farm L icence  #I, e n t i t l e d  " C u t  C o n t r o l " ,  requires 
Westar t o  h a r v e s t  a n  amount of t i m b e r  w i t h i n  SOX of t h e  a l l o w a b l e  a n n u a l  
c u t  e a c h  y e a r  and w i t h i n  1 O Z  averaged o v e r  a s p e c i f i e d  f i v e  y e a r  p e r i o J .  
Management and Working P l a n  R6, which was approved by t h e  Chief F o r e s t e r  
f o r  t h e  y e a r s  1979 - 1983, i n c l u s i v e ,  h a s  twice h e n  ex tended  and is now- 
i n  e f f ec t  u n t i l  t h e  end of 1985. The annua l  a l l o v a b l e  c u t  as e s t a b l i s h e d  
by t h e  Zhief F o r e s t e r  i n  t h a t  document is 1 291 560 c u b i c  metres. 
S e c t i o n s  4.03 and 4.04 of t h e  L icence  document p r o v i d e  t h a t  Westar m u s t  
pay damages t o  t h e  Crown if i t  cu t s  more t h a n  t h e  amounts s p e c i f i e d  above. 

In s t rumen t  90 ( t h e  l a t e s t  agreement between the M l n f s t r y  and W e s t a r ) ,  
s igned by your  M i n i s t e r  on Februa ry  12, 1985, w 3 s  r e t r o a c t i v e l y  e f f e c t i v e  
t o  Janua ry  1, 1985. P o i n t  2 of I n s t r u m e n t  90 s t a t e s  t h a t  t h e  Tree Farm 
L icence  i s  amended by adding 8 n e 3  p a r a g r a p h  4.05, as  f o l l o w s :  

IJliere a management and working p l a n  p e r m i t s  t h e  L i c e n s e e  t o  
h a r v e s t  ari i iually t i m b e r  t h a t  is below thc u t i l i z a t i o n  s t a n d a r d s  
u s e J  t o  c a l c u l a t e  t h e  a l l o w a b l e  a n n u a l  c u t ,  up  t o  a s p e c i f i e d  
volume i n  a d d i t i o n  t o  t h e  a l l o w a b l e  a n n u a l  c u t  ( t h e  " s p e c i f i e d  
vo 1 ume " ) 
( a )  L i q u i d a t e d  damages w i l l  not be a s s e s s e d  

( i )  under  pa rag raph  4.03, u n l e s s  and t o  t h e  e x t e n t  t h a t  t h e  
volume of tiaber h a r v e s t e d  in a c a l e n d a r  y e a r  exceeds  
150 p e r c e n t  of t h e  t o t a l  of t h e  a l l o w a b l e  a n n u a l  c u t  and 
t h e  s p e c i f i e d  volume, o r  

( i i )  under  p a r a g r a p h  4.04, u n l e s s  and t o  t h e  e x t e n t  t h a t  t h e  
volume of t f m k r  h a r v e s t e d  i n  a 5 y e a r  c u t  c o n t r o l  
p e r i o d  exceeds  110 p e r c e n t  oE t h e  t o t a l  oE t h c  5 y c a r  
a l l o r a b l e  c u t  and 5 times t h e  s p e c i f i e d  volume, and 

( b )  the a l l o w a b l e  a n n u a l  c u t  o n l y  s h a l l  be t a k e n  i n t o  accoun t  f o r  
t h e  p u r p o s e s  of p a r a g r a p h  4,0Z(a)(il) and ( b ) ( i i ) ,  of s e c t i o n  
5 5  of t h e  F o r e s t  Act,  and of c a l c u l a t i n g  a n n u a l  r e n t  p a y a b l e  
by t h e  L i c e n s e e  i n  r e s p e c t  of t h l s  L i c e n c e  under  t h e  F o r e s t  
Act, - 

The A p r i l  29, 1985 d r a f t  of Hanagement and Working P l a n  17 p r o v i d e s  t h a t :  

The a n n u a l  ra te  of h a r v e s t  h a s  been set  a t  360,000 m3 based on 85X 
firm,aood savlog q u a l i t y .  In a d d i t i o n ,  t h e  L i c e n s e e  i n t e n d s  t o  
h a r v e s t  a minimum 150,000 m3 below 85% firmwood sawlog q u a l i t y  
a n n u a l l y  d u r i n g  t h e  term of MJP 7. This a d d i t i o n a l  volume is 
s u b j e c t  t o  market  demand. 

Appendix V-16 of t h e  A p r i l  23, 1985 d r a f t  of P l a n  #7 states: 

The AAC unde r  MWP 7 is composed of two components:  
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i) t h e  sawlog AAC component whlch is t o  be c a l c u l a t e d  o n  a n  85% 
firmimod sawlog s t a n d a r d .  
c o n t r o l  o b l i g a t i o n s  are based on t h e  sawlog U S .  

Annual r e n t  and minimun c u t  

ii) The pulp log  component which f a l l s  below s t a n d a r d s .  

I n f o r m a t i o n  o b t a i n e d  from M i n i s t r y  Sources  

10. 
Report  which was s u b m i t t e d  t o  Deputy M i n i s t e r  Apscy on Nay 1 9 ,  
1983 : 

Following are some r e l e v a n t  e x t r a c t s  f rorn t h e  Davies-St ra in  

- BST [Westar] m i l l s  a r e  no t  c a p a b l e  of proccsslng t h e  forest 
p r o f i l e  ( i . e , ,  s a r t i m b e r  and p u l p l o g s )  i n  t h e  most e f f i c i e n t  
manner. (p .3)  

- a t  l e a s t  60 - 65X of Watson I s l a n d ' s  f u r n i s h  m u s t  come in 
t h e  form of roundwood pulp.  (p .3) .  

- The v i a b l l i t y  of B C T ' s  n o r t h e r n  o p e r a t i o n s  is t i e d  d i r e c t l y  
t o  t h e  s u c c e s s  or f a i l u r e  of t h e  Watson I s l a n d  p u l p m i l l .  The 
Watson I s l a n d  m i l l  r e c e i v e s  a h i g h e r  p e r c e n t a g e  of its 
f u r n i s h  i n  t h e  form of roundwood p u l p  t h a n  o t h e r  m i l l s  i n  
B.C. A s i g n i f i c a n t  c o s t  d i s a d v a n t a g e  is a s s o c i a t e d  v i t h  the 
u s e  of roundrood p u l p  v is -a -v is  by-product c h i p s .  Thc c o s t  
of t h i s  f u r n i s h  must be reduced i f  t h e  Company is t o  be more 
v i a b l e  t h a n  a t  p r e s e n t .  (p.7) 

Page 19 of "Supplement I11 t o  t h e  S t r a i n - D a v i c s  Report  s t a t e s  
t h a t  "whole l o g  c h i p s  were approximate ly  twice t h e  c o s t  of 
r e s i d u a l  c h i p s .  .I 

11. I n  response  t o  t h i s  R e p o r t ,  Mr. J. J u h a s t ,  t h e  D i r e c t o r  of 
Timber Management, wrote t o  A s s i s t a n t  Deputy H f n l s t e r  MacThetson 
on Nap 26, 1983 that 

My c o n s i d e r e d  o p i n i o n  t h e n  i s  that i f  t h e  coupany 
[B.C.Timber] c a n n o t  o p e r a t e  t h e i r  p u l p  m i l l  a t  1150 tpd  a t  
Watson I s l a n d ,  t h e y  should  o p e r a t e  i t  a t  a lower leve l ,  and 
w r i t e  o f f  as a loss what a p p e a r s  t o  have been a poor  
inves tment .  

. 

... t h e  company made a p l a i n l y  bad inmstment d e c i s i o n ,  and it 
should  write o f f  t h e  inves tment  as a loss, r a t h e r  t h a n  a s k i n g  
t h e  p u b l i c  t o  t u r n  i t  i n t o  a p r o f i t a b l e  one t h r o u g h  s u b s i d i e s .  

I am convinced t h a t  o u r  p r o v i n c e  cannot  a f f o r d  s u b s i d i z i n g  
t h e  forest  i n d u s t r y .  
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1 2 .  I n  a l e t t e r  d a t e d  February 10, 1984, Westar  submi t ted  s e v e r a l  
p r o p o s a l s  for Management and Working P l a n  17 t o  Mr. A. MacPherson, 

One of t h e s e  p r o p o s a l s  w3s t o  
reduce t h e  a n n u a l  a l l o v a b l e  c u t  t o  a n  851: firmwood s t a n d a r d  f o r  
sawlogs. 

. t h e n  A s s i s t a n t  Deputy M i n i s t e r .  

13. I n  response t o  t h e s e  p r o p o s a l s ,  t h e n  Deputy I I f n i s t e r  Apsep 
wrote  t o  your  M i n i s t e r  on  February 22 ,  1984 s t a t i n g  t h a t :  

"What t h e y  would have is a n  area-based t e n u r e  w i t h  us paying 
t h e  b i l l s .  B . C .  Timber a p p e a r s  t o  want t o  have t h e i r  cake 
(area-based t e n u r e )  and t o  c a t  i t  t o o  (no  r e s p o n s l b i l i t i e s  of 
a TFL). I do not  believe we s h o u l d  s u b s i d l z e  t h e i r  
o p e r a t i o n . .  .". 

Mr. Apsey recommended t o  your Minlster t h a t  t h e  l i c e n s e e  be 
g r a n t e d  a F o r e s t  L icence  ( I n s t e a d  of i t s  Tree Farm Licence) .  

14. O n  A p r i l  27,  1384, tile Westar wrvte t o  Assistant Deputy 
M i n i s t e r ,  Mr. A. MacPherson, t h a t  i t  d i d  not  wish t o  r e l i n q u l s h  
i t s  Tree Farm Licence .  

Westar  wrote  t o  t h e  t h e n  A s s i s t a n t  D e p u t y  f l l n f s t e r  on  Nay 16, 
1384, t h a t  "We unders tand  t h e r e  t o  be agreement i n  p r i n c i p l e  t o  
t h e  f o l l o w i n g  p o i n t s : " .  Among t h e  items l i s t e d  was 

"3. R e v i s i o n  of u t i l i z a t i o n  s t a n d a r d s  f o r  i n c l u s i o n  i n  t h e  
TFL c o n t r a c t  so t h a t  subsequent  c a l c u l a t i o n  of t h e  
a l l o w a b l e  a n n u a l  c u t  f o r  TFL would r e f l e c t  a n  An2 
b a s i c a l l y  of s a v l o g  c a p a c i t y .  . . . Pulp  q u a l i t y  t i m b e r  
would be removed c o n c u r r e n t  w i t h  sawlogs up t o  t h e  
s u s t a i n e d  y i e l d  volume of t h e  l i c e n c e  a t  t h e  l i c e n s e e ' s  
o p t i o n .  . .. .* 

15. On J u l y  25, 1984, and d u r i n g  that p e r i o d  i n  which Westar was 
n e g o t i a t i n g  w i t h  your  M i n i s t r y  f o r  a r e d u c t i o n  i n  t h e  size of T r e e  
Farm Licence  #I, y o u r  M i n i s t e r  informed Westar t h a t  t h e  85% sawlog 
s t a n d a r d  vas a c c e p t a b l e  provided that: 

- " t h e  AAC of t h e  reduced area l i c e n c e  is c a l c u l a t e d  o n  
t h e s e  s t a n d a r d s ;  - t h e  company is prepared  t o  remove a t  l e a s t  150 000 m3 
of wood below t h a t  s t a n d a r d  e a c h  y e a r ;  and - it is unders tood  I have r e s e r v e d  t h e  r i g h t  t o  e n t e r  i n t o  
t i m b e r  sa le  agreements  w i t h i n  t h e  l i c e n c e  area w i t h  
anyone who wishes  t o  remove pulpsood,  be ing  t h a t  wood 
below the 851. firmwood sawlog s tandard ."  
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Fur the r ,  the  Min i s t e r  s ta ted t h a t  he m u l d  present  Cabinet w i t h  
Orders-in-Council t o  e s t a b l i s h  stuapage a t  the  minimum r a t e ,  
permit ted by s t a t u t e ,  f o r  sawlogs and a t  104 p e r  m3 f o r  pulpwood, 

- 16. Hr. J . A . K .  R e i d ,  Executive Di rec to r ,  L e g i s l a t i o n  and ?o l l cy ,  
i n  a December 18, 1985 c o n f i d e n t i a l  memo t o  H r .  A. MacPherson, 
Deputy Minis te r ,  s t a t e d  as  fo l lows:  

" I n  response t o  t h e  M i n l s t e r ' s  l e t t e r s ,  t he  Company h3s 
submitted a proposed agreement t o  i nco rpora t e  t h e  proprosa le  
i n t o  t h e  TFL agreement, Those TFL changes would: 

a) r e v i s e  t h e  boundaries;  

b) base the  annual  r e n t  on t he  sawlog AA: s p e c i f i e d  i n  
t he  MU?; 

c.) require t h a t  t h e  minimum volume t o  be harvested be 
based on the  sawlog A X  but the  maximun be the  t o t a l  of 
the sawlog AAS and the  "opt ion  volume" of pulpiioocl. 
(The annual  c u t  could range from 180 000 t o  765 000 /<-- ,- 
m 3 > ;  

J) au thor i ze  the  g ran t ing  of TSL t o  o t h e r  pcirtfes 
sub jec t  t o  c e r t a i n  l i m i t a t i o n s  and c o n s t r a i n t s .  

The Company proposal  g i v e s  rise t o  some p o t e n t i a l  c o n f l i c t s  
with t h e  Fores t  Act: 

1) i t  would f e t t e r  t h e  Chief F o r e s t e r ' s  de te rmina t ion  of an 
M Z  as requi red  under s e c t i o n  28(g)( i ) (D) of t h e  Act; 

2) i t  provides  e i t h e r  f o r  two M C ' s  f o r  t h e  TFL o r  f o r  a 
d i v i s i o n  of t h e  AAZ f o r  r e n t a l  and c u t  c o n t r o l  purposes 
( t h e  Act provides  f o r  only one AAZ which must be used 
f o r  t h e  rent c a l c u l a t  ion )  ; 

3) i t  would f e t t e r  t h e  M i n i s t e r ' s  d i s c r e t i o n a r y  powers t o  
se l l  t i m b e r  t o  o t h e r s  under t h e  Act. 

U e  wwld  p r e f e r  t o  l i m i t  t h e  TFL amendments only t o  t h e  
boundaries and t o  a n  a u t h o r i z a t i o n  t o  s e l l  timber t o  o t h e r  
p a r t i e s ,  and t o  inc lude  any o t h e r  necessary p o i n t s  i n  
s e p a r a t e  l e t te r  and/or memorandum of agreement. 

There i s  a l s o  concern about t h e  suggested u t i l i z a t i o n  
s tandard.  It appears  t h a t  t h e  Mfnfs te r  may have agreed t o  
the  " 8 5  percent  firmvood sawlog s tandard" i n  t h e  be l i e f  t h a t  
t h e  relaxed u t i l i z a t i o n  s tandard  (as  p r e s e n t l y  being 
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p r a c t i s e d  on t h e  two TLs)  is n e a r l y  e q u i v a l e n t  t o  t h a t  8 X  
s t a n d a r d .  C h r i s  Kindt  a d v i s e s  t h a t  t h i s  a p p e a r s  t o  be a 
mlsconcept lon ns  t h c  r e l a x c d  u t  l l i t n t l o n  s t n n d a t d s  3re closer  
t o  a G 5 X  firmwood. The d i f f e r e n c e  looms r a t h e r  l a r g e  i n  
terms of t h e  AAC, as r e v e a l e d  i n  t h e  f o l l o w i n g  rough 
e s t i m a t e s  (based o n l y  on t h e  p r o p o r t i o n  of t h e  32.5% 
r e d u c t i o n  i n  a r e a ) .  

I n d i c a t e d  AAC Effects  

U t i l i z a t i o n  S tandard  Whole TFL Reduced TFL 

P r e s e n t  Close U t i l i z a t i o n  
(509; firmwood) - 1 200 000 m3 800 000 m3 

Re laxed U t i l i z a t i o n  
(65% f i rmwood) 900 ooo m3 600 003 m3 

Proposed S/L U t i l i z a t i o n  
(857. f innwood sawlog) ? 360 000 "3 

These c r u d e  " b a l l  park" e s t i m a t e s  i n d i c a t e  t h a t ,  on t h e  basis 
of t h e  Company e s t i m a t e  of 360 000 rn3 A K  a t  tire 857; 
firrndood sawlog u t i l i z a t i o n ,  t h e r e  would be sone 2 4 ~ )  0130 m3 
a d d i t i o n a l  volume t o  t h e  p r e s e n t  r e l a x e d  u t i l i z a t i o n  l e v e l  
and 4 4 3  000 m3 t o  t h e  normally assumed c l o s e  u t i l i z a t i o n  
l e v e l .  *' 

17. Hr. J . G .  B u l l e n ,  Manager, Resource P lanning  S e c t i o n ,  s e n t  a 
memo d a t e d  January  31, 1985 e x p r e s s i n g  h i s  and h i s  s t a f f ' s  concerns  
t o  Hr. J. Juhasz ,  D i r e c t o r ,  Timber Management Branch. Mr. B u l l e n  
wrote  t h a t :  

" t h e  single o p t i o n  which h a s  been examined (namely, t h e  
proposed 851. firmwood sawlog s t a n d a r d )  d o e s  n o t  r e p r e s e n t  a 
s u f f i c i e n t  range of o p t i o n s  t o  p r o v i d e  t h e  Chief F o r e s t e r  
w i t h  a n  a d e q u a t e  basis  f o r  s e t t i n g  t h e  AAZ. A t  i s s u e ,  t h e n  
is t h a t  t h e  l i c e n s e e ' s  proposed AAC (360 000 m3)' p l u s  a n  
a d d i t i o n a l  pulpsood h a r v e s t  (150 000 m3) w i l l  r e s u l t  i n  a 
rate of h a r v e s t  below LRSY [Long range a u s t a f n e d  y i e l d ] .  

The F o r e s t  S e r v i c e  p o s i t i o n  t o  d a t e ,  o n  t h e  s e t t i n g  of AACs 
i n  management u n i t s  which c o n t a i n  a large amount of o l d  
g r o v t h  timber, h a s  been t o  set a rate of h a r v e s t  which will 
a c c e l e r a t e  t h e  removal of t h e  o l d  growth. T h i s  p o s i t i o n  is 
i n t e n d e d  t o  f a c i l i t a t e  t h e  e s t a b l i s h m e n t  of t h r i f t y  second 
growth t imber and l e a d  t o  a more balanced age  c lass  s t r u c t u r e  
i n  t h e  f u t u r e .  From a f o r e s t  management v iewpoin t ,  s e t t i n g  a 
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r a t e  of h a r v e s t  on  t h e  b a s i s  of Westar's proposed  u t i l i z a t i o n  
s t a n d a r d  w i l l :  

a) i n t e n s i f y  s h o r t - t e r m  r e f o r e s t a t i o n  problems. E i t h e r  
r e f o r e s t a t i o n  c o s t s  o r  r e g e n e r a t i o n  d e l a y s  w i l l  i n c r e a s e .  

b) a c c e n t u a t e  t h e  p r e s e n t  decadence, i n  t h e  overmature 
f o r e s t s .  Continued h a r v e s t i n g  below t h e  LRSY w i l l  l e a d  t o  
even  g r e a t e r  u t i l i z a t i o n  problems I n  t h e  f u t u r e .  

18. On February  13, 1985, Mr. J . C .  B u l l e n ,  Manager of t h e  Resource 
Planniilg S e c t i o n ,  s t a t e d  i n  a memo t o  Nr. R. Robblns ,  Chief 
F o r e s t e r  t h a t :  

"I t  is t h e  Chief F o r e s t e r ' s  r e s p o n s i b i l i t y  t o  approve a 
u t i l i z a t i o n  s t a n d a r d  as p a r t  of t h e  MWP, i n  accordance with 
S e c t i o n  28(g)(i)(D) of t h e  F o r e s t  Act. Before  our Feb 2 2 / 8 5  
meeting w i t h  Westar  t o  d i s c u s s  t h e i r  U N Y ,  we r e q u i r e  your 
d i r e c t i o n  w i t h  r e s p e c t  t o  t h e  f o l l o v i n g  items: 

1. 
b a s i s  of a n  831. sawlog u t i l i z a t i o n  s t a n d a r d ?  
sawlog u t i l i z a t i o n  s t a n d a r d  as proposed,  is expec ted  t o  

a n n u a l  r e n t  p a y a b l e  t o  t h e  Crown." 

W i l l  you approve an MJP t h a t  p roposes  an AA': on t h e  
T h i s  

reduce t h e  AAC t o  360 000 m 3 , t h e r e b y  reducing  t h e  

2. W i l l  you approve  a n  m P  t h a t  proposes  a " t o t a l  
s u s t a i n e d  y i e l d  c a p a c i t y "  as t h e  ra te  of h a r v e s t ?  T h i s  
term, as  s p e c i f i e d  on t h e  a t t a c h e d  agreement,  is boscd 
on a 509: firmwood u t i l i z a t i o n  s t a n d a r d  and is e s t i m a t e d  
t o  be 765 000 m 3  by t h e  l i c e n s e e .  

I n  a hand-writ ten n o t e  a t  t h e  bottom of t h e  memo, t h e  Chief F o r e s t e r  
r e p l i e d  "Yes I w i l l  approve  because I have no o p t i o n .  P l e a s e  
proceed. " 

P r e l i m i n a r y  F i n d i n g s  

Whi le  I r e c o g n i z e  t h a t  Management and Working P l a n  17 has n o t  y e t  been 
approved by y o u r  M i n i s t r y ,  i t  a p p e a r s  t h a t  t h e  85% firmwood sawlog 
s t a n d a r d  is a c c e p t a b l e  t o  y o u r  M i n i s t r y .  I n s t r u m e n t  90, which was 
e x e c u t e d  on  February  12, 1985, a n t i c i p a t e s  a management and working p l a n  
i n  which t h e  l i c e n s e e  is p e r m i t t e d  t o  h a r v e s t  timber below t h e  
u t i l i z a t i o n  s t a n d a r d s  used t o  c a l c u l a t e  t h e  a l l o w a b l e  a n n u a l  c u t .  And 
indeed ,  P l a n  # 7  commits Ueetar t o  h a r v e s t  360,000 m3 of 85% firmwood 
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sawlog q u a l i t y  timber whi le  p e r m i t t i n g ,  but no t  r e q u i r i q ,  Westar t o  
h a r v e s t  a d d i t i o n a l  amounts of pulpwood s u b j e c t  t o  market demand. 

a) 851 firmwood sawlog s t a n d a r d  

As p o i n t e d  o u t  by Mr. Reid i n  h i s  memo t o  Mr. HacPherson (1116 
above) ,  i t  a p p e a r s  t h a t  your  M i n i s t r y  may have agreed  t o  t h e  85X 
s t a n d a r d  i n  t h e  mis taken  b e l i e f  t h a t  t h e  f i g u r e  r e p r e s e n t e d  t h e  
t h e n  c u r r e n t  r e l a x e d  u t i l i z a t i o n  s t a n d a r d s .  Apparent ly ,  C h r i s  
Kindt  had advised  t h a t  t h e  t h e n  c u r r e n t  r e l a x e d  s t a n d a r d s  were 
c l o s e r  t o  657. firmwood.. Mr. K i n d t ' s  s t a t e m e n t s  s u ~ g e s t  t o  me t h a t  
t h e  85% s t a n d a r d  may have been approved by your  M i n i s t r y  based i n  
whole or i n  p a r t  on a mis take  of f a c t .  

b) U t i l i z a t i o n  

"Allowable a n n u a l  c u t "  i s  d e f i n e d  i n  s e c t i o n  1 as " a  r a t e  of t imber  
h a r v e s t i n g  s p e c i f i e d  f o r  a n  a r e a  of land."  As I unders tand  i t ,  
b e f o r e  t h e  a l l o w a b l e  a n n u a l  c u t  c a n  be s p e c i f i e d ,  o t h e r  
c a l c u l a t i o n s  must f i r s t  be made. The r o t a t i o n  p e r i o d  refers  t o  t h e  
number of years r e q u i r e d  f o r  new s t a n d  growth so as t o  maximize t h e  
average  a n n u a l  ra te  of wood growth. After t h e  r o t a t i o n  p e r i o d  is 
determined ,  i t  i s  p o s s i b l e  t o  e s t i m a t e  t h e  Long Run s u s t a i n e d  
Y i e l d ,  or t h e  r a t e  of h a r v e s t i n g  t h a t  i s  s u s t a i n a b l e  f o r  t h e  l o w  
term of a p a r t i c u l a r  a r e a  of f o r e s t  land.  I b e l i e v e  t h a t  
t h e o r e t i c a l l y  e a c h  y e a r ' s  h a r v e s t  i s  rep laced  by e a c h  y e a r ' s  
u s u a b l e  growth. 
be noted :  growth r e p r e s e n t s  t h e  t o t a l  p l a n t  whi le  y i e l d  i s  o n l y  
t h e  p o r t i o n  of t h e  t ree  which c a n  be u t i l i z e d .  
a n n u a l  c u t ,  t h e n ,  i s  t h e  voluse  of t i m b e r  which may be h a r v e s t e d  
e a c h  year whi le  s u s t a i n i n g  a p e r p e t u a l ,  approximate ly  even  f l o w  of 
t i m b e r  volume from a s p e c i f i c  area. 

The d i f f e r e n c e  between growth and y i e l d  m u s t  h e r e  

The a l l o w a b l e  

The s t a n d a r d  of u t i l i z a t i o n  is set  by M i n i s t r y  P o l i c y  and i n c l u d e d  
i n  t h e  t ree  farm l i c e n c e ,  t h e  management and working p l a n ,  and i n  
t h e  i n d i v i d u a l  c u t t i n g  p e r m i t s .  The u t i l i z a t i o n  S t a n d a r d s  set t h e  
o b l i g a t o r y  d i a m e t e r s  by s p e c i e s  which must be h a r v e s t e d .  As I 
unders tand  it ,  t h e s e  s t a n d a r d s  are se t  t o  e n s u r e  t h a t  t h e  
prede termined ,  d e s i r e d  l e v e l s  of h a r v e s t i n g  w i l l  be r e a l i z e d .  

A s  o u t l i n e d  above, t h e  Long Run S u s t a i n e d  Y i e l d  is  a rate of  
h a r v e s t  which c a n  be s u s t a i n e d  f o r  t h e  long term. 
Appendix V-14 of Management and Working P l a n  #7,  

As s t a t e d  a t  

The l e v e l  of h a r v e s t  chosen  f o r  e a c h  s i m u l a t i o n  r u n  i s  t h e  
key t o  t h e  whole a n a l y s i s .  
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As i l l u s t r a t e d  in Appendix V-25, the  l e v e l  of harves t  f o r  the next 
f i f t y  yea r s  is est imated a t  7 6 5 , O W  m 3 .  
t o  harves t  360,000 m3 of 85f; firmxood savlog s tandard.  
reading of P lan  # 7 ,  t h e r e  is no abso lu te  o b l i g a t i o n  on Westar t o  
harves t  any pulpwood. As o u t l i n e d  above, Westar will not be in a n  
undercut p o s i t i o n  un le s s  i t  c u t e  below the  permi t ted  var iance of 
t he  360,000 m 3 .  
Westar does not harves t  any pulpwood. Instrument  90 permi ts  t he  
Regional Manager t o  e n t e r  i n t o  Timber S a l e  Licenses  with persons 
o t h e r  than  Westar. However, such agreements are sub jec t  t o  
U e s t a r ' s  e s t ima te  of t h e  amount of timber which i t  w i l l  harves t  
dur ing  t h e  balance of t he  y e a r  or t he  f i v e  y e a r  c u t  c o n t r o l  
per iod.  If Westar does not e s t i m a t e  t h a t  i t  w i l l  harvest the  t o t a l  
sus ta ined  y i e l d  capac i ty ,  i t  is poss ib l e  t h a t  t h e r e  w i l l  not be 
o t h e r  persons i n t e r e s t e d  in harves t ing  t h i s  amount of pulpvood. I n  
other worde, there is nn gunrnntr?e t h n t  the 405,000 rn3 of p i i 1 p J c m l  

~ 1 1 1  dl ~ t l r t l l y  Itn I i ~ ( t v * t t t f i I I ,  I I a t \ t m ,  1 1  uorroiq [ * I  iqe ~ I I ( ( I  tli- r t j r i ~ t o  

of 765,UUU m 3 ,  wtiich a8 Y l n n  17 s t o t c s  "IR tlic key t o  ttic ulrc>lc 
a n a l y s l e " ,  11.1s no v n l l d l t y  as WcRtnr Is only t c q ) o n i i b l e  f o r  
h a r v e s t i q  360,000 m 3  and no one e l s e  is r e spons ib l e  f o r  harves t ing  
the  reurainrler. Furthermore,  t h e  360,000 m3 vhich  Westar w i l l  be 
harves t ing  i s  t imber  t h a t  is 85% sound ( o r  g r e a t e r ) .  Approval of 
t h i s  u t i l i z a t i o n  etandard w i l l  permit Westar t o  not only cont inue 
but t o  a c c e l e r a t e  what appears  t o  have been a highgrading p a t t e r n  
of development i n  t h i s  t ree  farm l i c e n c e  area. 

Westar is only ob l iga t ed  
From my 

I n  o t h e r  words, t h e r e  are no repercuss ions  i f  

It is my understanding t h a t  t h e  f o r e s t  resources  of TFL 0 1  a r e  
overmature and decadent.  It would seem t o  me t hen  tha t  good f o r e s t  
management would a c c e l e r a t e  t h e  harves t ing  of t h i s  o ld  growth so 
t h a t  a more va luable  second growth can  be e s t a b l i s h e d .  Yet i t  
appears  t h a t  Plan 67 w i l l  commit Westar only t o  ha rves t ing  3GO 000 
m3 of 85X firmwood of eawlog standard.  
Bul len  (see # 17 above),  approval  of t h i s  s tandard  w i l l  i n t e n s i f y  
short-term r e f o r e s t a t i o n  problems and accen tua te  t h e  present  
decadence i n  t h e  ovennature  f o r e s t s .  

A s  pointed out  by Mr. 

Hence, g iven  i t s  s t a t u t o r y  r e s p o n s i b i l i t i e s  under t h e  Minis t ry  of 
Fores t  Act t o  manage and conserve t h e  f o r e s t  r e sources  of t h e  
Crown, having regard t o  t h e  immediate and long term economic and 
8 0 C i a l  b e n e f i t s  they  may confer on the  Province,  i t  appears  t o  me 
that t h e  Min i s t ry  of Forests may be a c t i n g  improperly i f  it 
approves t h e  u t i l i z a t i o n  s t anda rds  as set out  i n  Management and 
Working P lan  #7. 

c )  Allowable Annual Cut 

My understanding of s e c t i o n  1 of t h e  Fores t  Act is  t h a t  t h e  term 
"al lowable annual c u t "  r e f e r s  t o  a rate of harves t  s p e c i f i e d  for an  
area of land. S e c t i o n  28(g) requyres  t h e  Chief F o r e s t e r  t o  approve 

i 

3 

I 

d 

i 
J 

i 
7 
i 

i 

i 
P d 



f- 
r 

r 

i 
f 

1- 

61 
- 2 2 -  - 

- a n  a l l o w a b l e  annua l  c u t  a f t e r  c o n s i d e r i n g  t h e  enumerated c r i t e r i a ,  
one of which i s  t h e  s t a n d a r d  of t i m b e r  u t i l i z a t i o n .  Management and 
Working P l a n  # 7 ,  now i n  i t s  t h i r d  d r a f t ,  s t a t e s  t h a t  t h e  360,030 m3 
of 85% sound wood is t h e  a l l o v a b l e  a n n u a l  c u t .  Yet t h e  P l a n  
p u r p o r t s  t o  a l l o w  Uestar t h e  o p t i o n  of h a r v e s t i n g  a d d i t i o n a l  
pulpwood up t o  t h e  maximum a n n u a l  h a r v e s t  of 765,000 m 3 .  
scheme appears t o  m e  t o  be b o t h  a m a n l p u l a t i o n  and a c o n t r a v e n t i o n  
of t h e  F o r e s t  Act. - 

I n  t h i s  r e g a r d ,  I f i n d  myself i n  azreement  w i t h  Hr. R e i d ' s  
s e n t i m e n t s  as o u t l i n e d  i n  816 above, 

Such a 

As mentioned above, I n s t r u m e n t  90 was s i g n e d  on Februa ry  12, 1385 
- b u t  m3de r e t r o a c t i v e l y  e f f e c t i v e  as of J a n u a r y  1, 1385. T h i s  

agreement be tdeen  your M i n i s t r y  and Uestar a p p e a r s  t o  e n v i s i o n  - two 
a l l o w a b l e  annual  c u t s  as p a r a g r a p h  4.05 r e f e r s  not  o n l y  t o  a n  
a l l o v a b l e  annua l  c u t  but a l s o  t o  a n  amount which t h e  l i c e n s e e  can 
h a r v e s t  which is below t h e  u t i l i z a t i o n  s t a n d a r d e  used t o  c a l c u l a t e  
t h e  a l l o w a b l e  a n n u a l  c u t .  

Appendix V-16 of t h e  A p r i l  29, 1985 d r a f t  of P l a n  # 7  s ta tes :  

The M C  under  MWP 7 is composed of two components: 

i) t h e  sawlog AAC component which is t o  be c a l c u l a t e d  on a n  
85% firmvood sawlog s t a n d a r d .  Annual r e n t  and minimum c u t  
c o n t r o l  o b l i g a t i o n s  are based on t h e  sawlog AAC. 

i i )  The p u l p l o g  component which f a l l s  below s t a n d a r d s .  

The Appendix goes on t o  s t a t e  t h a t  f o r  p u r p o s e s  of l i q u i d a t e d  
damages ( a s s e s s e d  a g a i n s t  t h e  l i c e n s e e  i n  o v e r c u t  s i t u a t i o n s ) ,  t h e  
o p e r a t i v e  f i g u r e  w i l l  be t h e  t o t a l  s u s t a i n e d  y i e l d  c a p a c i t y  of t h e  
l i c e n c e ,  1.e. 765,000. 

Many d i f f e r e n t  s e c t i o n s  of t h e  F o r e s t  Act and p a r a g r a p h s  of T r e e  
Farm L i c e n c e  b l  r e f e r  t o  the " a l l o w a b l e  a n n u a l  c u t " ,  as follows: 

a) P a r a g r a p h  4.03 of t h e  L i c e n c e  a d d r e s s e s  t h e  s i t u a t i o n  i n  
which t h e  l i c e n s e e  c u t s  more t h a n  1 5 O X  of t h e  AAZ d u r i n g  a 
c a l e n d a r  y e a r ,  and the  amount of l i q u i d a t e d  damages he must 

' t h e n  pay t h e  Crown; 

b) P a r a g r a p h  4.04 of the L i c e n c e  a d d r e s s e s  the s i t u a t i o n  i n  
which t h e  l i c e n s e e  c u t s  more t h a n  l l O X  of t h e  AAZ d u r i n g  a 
f i v e  y e a r  c u t  c o n t r o l  p e r i o d ,  and t h e  amount of l i q u i d a t e d  
damages he must t h e n  pay t h e  Crown; 
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c)  Paragrapah 4.02 of t h e - L i c e n c e  r e fe r s  t o  t h e  p e r m i s s i b l e  

range of h a r v e s t  i n  r e l a t i o n  t o  t h e  s p e c i f i e d  AA: both  f o r  a 
c a l e n d a r  y e a r  and f o r  a f i v e  y e a r  c u t  c o n t r o l  p e r i o d ;  and, 

d )  S e c t i o n  90 of t h e  F o r e s t  Act sets o u t  t h e  method f o r  

It is i n t e r e s t i n g  t o  n o t e  t h a t  i n  s i t u a t i o n s  a d b above, t h e  
r e l e v a n t  f i g u r e  is 765,000 m 3  whi le  i n  s i t u a t i o n s  c 6 d above, t h e  
r e l e v a n t  f i g u r e  is 360,000 m3. 
"a l lowable  a n n u a l  c u t "  - y e t  i n  e a c h  s i t u a t i o n ,  t h e  f i g u r e  which 
produces t h e  most f a v o u r a b l e  r e s u l t  t o  t h e  l i c e n s e e  is used. I t  
a p p e a r s  t o  me from t h i s  a n a l y s i s  that  t h e r e  are i n  f a c t  two ~ C ' S  and 
t h a t  a p p r o v a l  of P l a n  87 i n  i t s  p r e s e n t  form w i l l  be c o n t r a r y  t o  
lag. I n  a d d i t i o n ,  i t  seems t h a t  your  M i n i s t r y  may have a c t e d  
c o n t r a r y  t o  law i n  i t s  a p p r o v a l  of paragraph  4.05 of Ins t rument  90 
which a n t i c i p a t e s  a management and working p l a n  under  which t h e  
l i c e n s e e  is p e r m i t t e d  t o  h a r v e s t  a n n u a l l y  t i m b e r  t h a t  is below t h e  
u t i l i z a t i o n -  s t a n d a r d s  used t o  c a l c u l a t e  t h e  a l l o w a b l e  a n n u a l  c u t .  

c a l c u l a t i n g  a l i c e n s e e ' s  r e n t  based on his AAC. 

A l l  of t h e s e  p r o v i s i o n s  r e f e r  t o  t h e  

Mr. B u l l e n ' s  memo (#l8 above) asked t h e n  Chief F o r e s t e r  Robbins 
whether he would approve a mansgement and working p l a n  vhlch  
proposed,  on t h e  one hand, a n  a l l o s a b l e  a n n u a l  c u t  based on  a n  85% 
s a v l o g  u t i l i z a t i o n  s t a n d a r d  and, on t h e  o t h e r ,  a " t o t a l  s u s t a i n e d  
y i e l d  c a p a c i t y "  as t h e  a c t u a l  ra te  of h a r v e s t ,  From my r e v i e r  of 
your  M i n i s t r y '  s correspondence  (114 and 615, above) w i t h  Westar ,  your  
M i n i s t r y  had i n  f a c t  a l r e a d y  agreed  t h a t  t h e  a l l o w a b l e  a n n u a l  c u t  
could  be based on t h e  85% s t a n d a r d  and t h a t  t h e  company could  h a r v e s t  
s u b s t a n t i a l  q u a n t i t i e s  of timber i n  e x c e s s  oE t h e  a l l o w a b l e  annual  
c u t  so determined.  As i l l u s t r a t e d  by his h a n d w r i t t e n  response  t o  I f r e  
B u l l e n ' s  memo, t h e  Chief F o r e s t e r  had no c h o i c e  but  t o  approve a n  
a l l o w a b l e  a n n u a l  c u t  c a l c u l a t e d  on t h a t  b a s i s .  F o r  t h e s e  reasons ,  i t  
a p p e a r s  t o  me t h a t  y o u r  H i n i t r y ,  th rough i t s  agreement w i t h  Westar, 
f e t t e r e d  t h e  Chief F o r e s t e r ' s  s t a t u t o r y  a u t h o r i t y  t o  e s t a b l i s h  t h e  
a l l o w a b l e  a n n u a l  c u t  f o r  t h e  L i c e n c e  area, and i n  so doing  a c t e d  
c o n t r a r y  t o  lau. 

IV Rent  f o r  1985 

S e c t i o n  90 of t h e  F o r e s t  Act provides  t h a t  t h e  rent t o  be p a i d  by a T r e e  
Farm Li,censee f o r  i t s  consumption of p u b l i c l y  owned timber is based o n  
t h e  a l l o w a b l e  a n n u a l  c u t .  

On December 31, 1984, y o u r  M i n i s t e r  wrote t o  Westar t h a t  "I am e x t e n d i n g  
the  term of Working P l a n  No. 6, T r e e  fanu Licence No. 1, u n t i l  December 
31, 1985." 

On January 14, 1985, Westar wrote  a l e t t e r  t o  y o u r  M i n i s t e r  t o  confirm 
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t h a t  t h c  fol lowing ope ra t ing  g u i d e l i n e s  would remain i n  e f f e c t  u n t l l  2 l a n  
#7 is approved: 

2. 1985 ren t  w i l l  be c a l c u l a t e d  based on A K  as  determined i n  MWY 
No, 7 which w i l l  r e f l e c t  t h e  r ev i sed  u t i l i z a t i o n  s tandards .  

Th i s  l e t t e r  appears  t o  have gone unchallenged by your  Minis t ry .  

I n  a no te  da ted  December 6 ,  1984, Mr. F. Wil l iams,  a Tree Farm Licence 
O f f i c e r ,  wrote t o  llr. J. Juhasz,  t h e  D i r e c t o r  of t h e  Timber Hanagement 
Branch t h a t  

"Mr. Doyle f o r t u i t o u s l y  'phoned, and he is p r i n c i p a l l y  concerned over 
t h e  p rospec t s  of basfng a n  annual  r e n t  s o l e l y  on t h e  sawlog AA3 of an  
a rea .  S e c t i o n  90 r e q u i r e s  t h a t  an  annual  r e n t  be pa id  on t h e  
product ive  c a p a c i t y  of t h e  land:" 

P re limi na r y  Find ing s 

I d id  not see i n  your  f i l e s  any response t o  Westar ' s  reques t  t h a t  its 
1985 r e n t  w i l l  be based on t h e  sawlog component of t h e  a l lowable  annual  
c u t  as s e t  ou t  i n  Working Plan  #7,  and so I assume t h a t  t h i s  proposa l  was 
accep tab le  t o  your Min i s t e r .  However, i n  h i s  December 31, 1384 l e t t e r ,  
Mr. Waterland s t a t e d  t h a t  P l a n  # 6  would be e f f e c t i v e  u n t i l  t he  end of 
1985. Hence, i t  appears  t o  me t h a t  basing Wcstar ' s  1385 annual ren t  on 
t h e  sawlog cotnponent i n  P lan  17 which has  not  y e t  been approved would be 
c o n t r a r y  t o  law. 

Summary of Pre l iminary  F indings  

I have summarized my p re l imina ry  f i n d i n g s  below: 

A. 

B. 

C. 

The Min i s t ry  of F o r e s t s  may have ac t ed  improperly i n  not en fo rc ing  
Westar ' s  r e f o r e s t a t i o n  o b l i g a t i o n s  under s e c t i o n  145 of t h e  Fores t  - Act and as e s t a b l i s h e d  i n  Management and Working P lan  16. 

The M i n i s t r y  of F o r e s t s  may have ac t ed  c o n t r a r y  t o  law i n  not  
f u l f i l l i n g  i t s  s t a t u t o r y  r e s p o n s i b i l i t i e s  under s e c t i o n  4 of t h e  
Min i s t ry  of F o r e s t s  Act. More e p e c i f i c a l l y ,  i t  appears  t o  me t h a t  
t h e  Min i s t ry  has n e i t h e r  encouraged t h e  maximum p r o d u c t i v i t y  of t h e  
f o r e s t  r e sources  nor  managed or conserved t h e  f o r e s t  resources  having 
regard  t o  t h e  immediate and long term economic and s o c i a l  b e n e f i t s  
which they  may c o n f e r  on t h e  Province.  

The M i n i s t r y  of F o r e s t s  may be a c t i n g  c o n t r a r y  t o  l a w  i f  i t  approves 
the t v o  a l lowable  annual  c u t  f i g u r e s  as proposed in Management and 
Working P lan  17. 
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0 .  Given i t s  s t a t u t o r y  r e s p o n s i b i l i t y  under t h e  M i n i s t r y  of F o r e s t s  Act 
t o  manage and conserve t h e  f o r e s t  resources  of t h e  Crown, t h e  
Min i s t ry  of F o r e s t s  may be a c t i n g  improperly i f  i t  approves the 852 
sawlog f irmwood s t anda rd  proposed i n  Management and Working Plan  $7.  

E. The M i n i s t r y  of Fores t  m y  have ac t ed  c o n t r a r y  t o  l a v  i n  i t s  approval  
of paragraph 4.05 of Instrument  90 which a n t i c i p a t e s  a management and  
working p l a n  under which t h e  l i c e n s e e  i s  permit ted t o  harves t  
annua l ly  t imber t h a t  is below t h e  u t i l i z a t i o n  s t anda rds  used t o  
c a l c u l a t e  t h e  a l lowable  annual  c u t .  

P. It  appears  t o  me t h a t  your Min i s t ry ,  t h r o u g h  i t s  agreement w i t h  
Westar,  f e t t e r e d  t h e  Chief F o r e s t e r ' s  s t a t u t o r y  a u t h o r i t y  t o  
e s t a b l i s h  t h e  a l lowable  annual  c u t  f o r  t h e  Licence a r e a ,  and in so 
doing ac t ed  c o n t r a r y  t o  law. 

G. It  appears  t o  me t h a t  basing U e s t a r ' s  1 9 8 5  annual  r e n t  on t h e  eawlog 
component i n  P lan  # 7  which has  not y e t  been  approved would be 
con t r a ry  t o  l a w .  

I f  my pre l iminary  f i n d i n g s  are not  r ebu t t ed  by your Min i s t ry ,  I w i l l  bc 
forced  t o  share Mr. Apsey's view t h a t  Westar wants t o  have t h e i r  cake and 
e a t  i t  too. My f i n d i n g s  r e l a t e  t o  Min i s t ry  a c t i o n s  and I have no comment 
on Westar ' s  r o l e  i n  t h i s  mat te r .  However, I w i l l  be g r e a t l y  concerned t o  
conclude t h a t  your M i n i s t r y  has  acceded t o  such demands. I n  doing so, i t  
appears  t o  me t h a t  your M i n i s t r y  has e r r e d  i n  i t s  a d m i n i s t r a t i o n  of t he  
Min i s t ry  of F o r e s t s  Act and t h e  F o r e s t  A c t  as they  a p p l y  t o  Tree Farm 
Licence #I. 

I f u l l y  a p p r e c i a t e  t h a t  t h e  m a j o r i t y  of t h e  f o r e s t s  ( a t  l e a s t  of t h e  
f o r e s t s  remaining) wi th in  Tree  Farm Licence #l are overmature and of 
g e n e r a l l y  poor q u a l i t y .  Th i s ,  however, would not  j u s t i f y  pe rml t t i ng  t h e  
remainder of t h e  good q u a l i t y  t i m b e r  t o  be harves ted  without proper  
compensation t o  t h e  owners - t h e  pub l i c  as r ep resen ted  by t h e  Growti - and 
without  s u f f i c i e n t  a t t e n t i o n  given t o  r e f o r e s t a t i o n  and r e h a b i l i t a t i o n .  

I n  l i g h t  of t h e  complexi ty  of t h e  issues r a i s e d  by t h e  complaint ,  and t h e  
r a m i f i c a t i o n s  of t h e  conc lus ions  i f  v a l i d ,  I do not i n t end  t o  set out  a t  
t h i s  s t a g e  any p o s s i b l e  recommendations which I may make. Rather ,  i f  you 
are i n  agreement w i t h  my p re l imina ry  f i n d i n g s ,  I would i u v i t e  your 
comments on t h e  steps which your  Min i s t ry  b e l i e v e s  should be t aken  t o  
r e c t i f y  t h i s  complaint.  I f  you are not in agreement wi th  my pre l iminary  
f i n d i n g s ,  I vould r eques t  that I r e c e i v e  your response on or  before  June 
15, 1985. 

I f  you do  not  respond by t h a t  d a t e ,  I w i l l  assume you are i n  agreement 
wi th  my p re l imina ry  f i n d i n g s  and proceed t o  reach  my conc lus ions  and  make 
recommendations. 
in format ion  o r  o t h e r v i s e ,  p l e a s e  c o n t a c t  me. We are a v a i l a b l e  f o r  

I f  my s t a f f  or I can  be of a s s i s t a n c e  i n  providing 
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consul tat ions  a t  your request.  
report t o  i lestar as  this company may be adversely a f f ec ted  by my f i n a l  
d e c i s i o n  and poss ib le  recommendations. 

I am sending a copy of t h i s  prelinfnary 
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cc :  Westar Timber L t d .  

r 

Yours s incere ly ,  

/ 
Karl A. Friedmann 
Om bud sLpa n 
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kndy M. Fulton 
President 

June 3, 1985. 

Mr. Karl A. Friedmann 
Unbudgnan 
8 Bast ion Square 
Victoria, B.C. 
V8h1 1H9 

Dear M r .  Friedmann, 

I am i n  r e c e i p t  of your le t ter  of May 17 ,  1985 and t h e  a t tached 
prel iminary report concerning t h e  Niska Tr iba l  Counci l ' s  ccni- 
p l a i n t  re: t h e  Minis t ry  of Forests an3 Tree  Farm Licence No. 1. 

Th i s  report appears to make a wide range of m e n t s  about 
Minis t ry  of Forests' policies and procedures,  b u t  i t  does not 
i d e n t i f y  t h e  exac t  na tu re  of t h e  canpla in t  made by t h e  Nishga 
T r i b a l  C o u n c i l .  Therefore ,  it is impossible f o r  m e  to ccrrment 
on t h e  v a l i d i t y  o f  t h e  o m p l a i n t .  

Similar ly ,  I f e e l  i t  would be inappropr ia te  f o r  m e  to caranent 
o n  your inves t iga t ion  i n t o  t h e  genera l  performance o f  t he  
Minis t ry  o f  F o r e s t s  and whether or not it has f u l f i l l e d  its 
s t a t u t o r y  r e s p o n s i b i l i t i e s  i n  t h e  context  of  its l e g i s l a t i v e  
mardate. 

However, I would l i k e  to say  that I f ind  t h e  involvment  of 
your o f f i c e  i n  t h i s  matter to be both untimely and unmnstruc- 
t i v e  . 
Westar Timber management has  been working with t h e  M i n i s t r y  
o f  F o r e s t s  for many months m i n  a j o i n t  e f f o r t  to f ind a 
workable s o l u t i o n  to t h e  many unique problems which beset t h e  
f o r e s t  products  indus t ry  i n  t h e  province 's  Northwest. 
major enployer i n  t h e  region, Westar an3 its predecessor 
canpanies  have been e f f e c t i v e l y  subs id iz ing  t h e  Northwest f o r  
many years .  
canbined Skeem Pulp and Terrace  Lunber *rations suf fered  
p r e t a x  losses of  $101,570,000 and a ne t  cash f l w  of negat ive 
$111,485,000. W e  are  no lower capable  of or prepared to  con- 
t i n u e  s u f f e r i n g  t h e s e  k i d s  of losses: our opera t ions  i n  t h e  
region mus t  e i t h e r  s tand  or) their cwn or f o r f e i t  any chance of 
f u t u r e  su rv iva l .  

As a 

For example, dur ing  t h e  per iod 1979-1984 o u r  

continued to page 2 . . 
J dm 
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. A l l  of o u r  d i s c u s s i o n s  w i t h  t h e  Min i s t ry  o f  Forests have been 
geared tmard f i r d i n g  a way to  keep o u r  Skeena Pulp e r a -  
tions a t  P r ince  Rupert  and our sawmills a t  Ter race ,  Kitwarya 
ard Hazel ton operational. 
of Forests has acted i n  a pragmtic and r e s p o n s i b l e  manner 
w i t h  regard to decisions made concerning TYL No. 1 and 
t h e  e s t a b l i s h n e n t  o f  r ev i sed  u t i l i z a t i o n  standards. These 
decisions have b o t h  taken  r e m y n i t i o n  of t h e  r eg iona l  
n a t u r e  of t h e  B.C. forest ecormy and t h e  p a r t i c u l a r l y  
tough o p e r a t i n g  c o r d i t i o n s  i n  t h e  Northwest. As such, 
t h e s e  decisions have made a major c o n t r i b u t i o n  to e n h a n c i q  
t h e  v i a b i l i t y  o f  o u r  cperations and to  t h e  s t a b i l i t y  o f  
employment i n  t h e  region.  Hcwever, I h a s t e n  to add that 
w e  cont inue  to  s u f f e r  f i n a n c i a l  losses. 

I t  is o u r  view that t h e  Min i s t ry  

For  your  informat ion ,  I would a l s o  l i k e  to p o i n t  o u t  t h a t  
Westar has developed a n m b e r  of investment p l a n s  an3 
operational proposals to improve o u r  m i l l s  i n  t h e  Northwest. 
These p l a n s  are based upon the  framework o f  o u r  a g r m e n t  
w i t h  t h e  Min i s t ry  of Forests. W e  have also been a c t i v e l y  
p u r s u i r y  o p p o r t u n i t i e s  to help speed up t h e  r e h a b i l i t a t i o n  
ot t h e  r e g i o n ' s  decadent  and o v e m t u r e  forests. All of 
t h e s e  d e v e l q m e n t  plans and a c t i v i t i e s  are placed i n  
jeopardy by t h e  g e n e r a l  n a t u r e  of your  i n v e s t i g a t i o n  and 
your  p re l imina ry  reprt. 
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For t h e s e  reasons, I consider your  involvement i n  t h i s  
matter to be most un fo r tuna te ,  a s  it w i l l  s imply s e r v e  to 
i n c r e a s e  t h e  i n s t a b i l i t y  which un fo r tuna te ly  has been so 
characteristic o f  B r i t i s h  Colunbia's Northwest. 

S i n c e r e l y ,  

cc: A.C. MacPherson 



hqinistry of 
:*, Forests 

Province of . 
British Columbia ..# - 
OFFICE OF T H E  
DEPUTY MINISTER 

Parliament Buildings 
'. Victoria 

'+ British Columbia 
VBW 3 ~ 7  . 6 8. 

June 13, 1985 

File: 870-3-1-1A 

Dr. Karl A. Friedmann 
Ombuds man 
N o .  8 Bastion Square 
Victoria, B.C. 
V8W 1 H 9  

Dear Sir:  

Re: Preliminary Report 
Complaint from-Nishga Tribal Council - on TFL N o .  - 1 

T h i s  i s  i n  reply to  your preliminary report of May 1 7 ,  
1985 concerning a complaint from the Nishga Tribal Council 
that the Ministry of Forests (Ministry) i s  not f u l f i l l i n g  
i t s  statutory responsibi l i t ies  w i t h  regard to i t s  - 
supervision of Tree Farm Licence (TFL) No. 1. 

Before responding to your specif ic  questions, I would 
l ike  to comment on the broad nature of the problems t h a t  
the holder of TFL No. 1 has been facing, and of my 
concerns about the communities that heavily depend on the 
continued operations of the company. 

The community and employment s t a b i l i t y  of the Terrace 
area, and to  a lesser degree Prince Rupert, are dependent 
to  a large extent on the "health" of the forest  i n d u s t r y .  
The area's  main forest  company, Westar Timber Ltd . ,  
(Westar) has lo s t  an average of approximately 
$16.9 million (pretax) per year for the l a s t  s i x  years, 
1979-1984, i n  their  northern operations. 

The problems of Westar are d i rec t ly  related to the 
very decadent nature of their  timber and to  the high cost 
of supplying raw material to  their  Watson Island pulp 
m i l l s  which are  an integral part of their  operation. Raw 
material for their  pulp m i l l s  can either be i n  the form of 
pulp logs or wood chips produced as a hyproduct of lumber 
production. The price of byproduct chips is  approximately 
half the cost of chips produced from whole logs. 

1 
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Dr. Karl A .  Fr iedmann,  Ombudsman S70-3-1-1A ------- ----------- 
S h o u l d  s t r i c t  e n f o r c e m e n t  of a l l  t h e  p r o v i s i o n s  i n  t h e  

TFL f o r c e  the company to  close t h e i r  m i l l s ,  e spec ia l ly  the 
p u l p  m i l l s ,  t h e r e  would n o t  be a local m a r k e t  for e i t h e r  
p u l p  l o g s  or b y p r o d u c t  c h i p s .  When lumber  prices a re  
depressed, i t  i s  o f t e n  the  m a r k e t  f o r  b y p r o d u c t  c h i p s  
which allows s a w m i l l s  t o  s t a y  o p e r a t i o n a l .  I t  would be 
u n l i k e l y  t h a t  a n y  company would be w i l - l i n g  t o  t a k e  t h e  
f i n a n c i a l  r i s k  o f  e i t h e r  b u y i n g  o u t  Westar or b u i l d i n g  a 
new p u l p  m i l l  i n  t h i s  a rea .  The closure o f  t h e  company's  
m i l l s  would r e s u l t  i n  t h e  s u b s t a n t i a l  loss  of t h e  
c o m m u n i t i e s '  main employment base. 

I n  1983,  a j o i n t  Westar and M i n i s t r y  s t u d y ,  t h e  
D a v i e s - S t r a i n  Report ,  r e v i e w e d  t h e  n a t u r e  of W e s t a r ' s  
problems i n  t he i r  n o r t h e r n  o p e r a t i o n s .  The D a v i e s - S t r a i n  
Report recommended a number o f  o p t i o n s  which formed t h e  
bas i s  of n e g o t i a t i o n s  be tween  Westar and  t h e  M i n i s t r y .  
T h e s e  n e g o t i a t i o n s  l e d  t o  t h e  r ecen t  amendment t o  t h e i r  
l i c e n c e ,  I n s t r u m e n t  N o .  90. The amendment is  d e s i g n e d  t o  
e n s u r e  t h a t  t h e  n a t u r e  o f  t h e  f o r e s t s  a n d  o f  t h e  f o r e s t  
i n d u s t r y  i s  r e f l e c t e d  i n  t h e  l i c e n c e  document so t h a t  
Westar may be able  t o  r ema in  i n  b u s i n e s s .  

I n  my v iew,  t h e  n e g o t i a t i o n s  were i n  t h e  s p i r i t  of my 
M i n i s t r y ' s  mandate ,  t o  "manage, p r o t e c t ,  and  c o n s e r v e  t h e  
f o r e s t  and r a n g e  resources of the  Crown h a v i n g  r e g a r d  t o  
t h e  immedia te  and  l o n g - t e r m  economic  and  soc ia l  b e n e f i t s  
t h e y  may c o n f e r  on the P r o v i n c e "  ( S e c t i o n  4 ( a ) ,  M i n i s t r y  
o f  F o r e s t s  A c t ) .  

The d r a f t  Management a n d  Working P l a n  was i n c o r r e c t  
when i t  r e f e r r e d  to  t w o  allowable a n n u a l  c u t s .  I n s t r u m e n t  
90 permits the l i c e n s e e  t o  a n n u a l l y  h a r v e s t  timber which 
is below the u t i l i z a t i o n  s t a n d a r d s  u s e d  to  c a l c u l a t e  t h e  
allowable a n n u a l  c u t .  The  timber below t h i s  u t i l i z a . t i o n  
s t a n d a r d  is r e f e r r e d  t o  as the " s p e c i f i e d  volume". 

By r e c o g n i z i n g  i n  the  AAC d e t e r m i n a t i o n  t h a t  p u l p  l o g s  
a r e  n o t  n o r m a l l y  economic  to  u t i l i z e ,  y e t . - r e q u i r i n g *  the  
l i c e n s e e  t o  u s e  a t  l eas t  150 000 m3 o f  p u l p  logs per 
year,  a n d  b y  p r o v i d i n g  a n  o p p o r t u n i t y  f o r  the  M i n i s t r y  t o  
o f f e r  Timber S a l e  L i c e n c e s  t o  t h i r d  parties w i t h i n  the TFL 
f o r  the  u t i l i z a t i o n  of p u l p  l o g s  a n d / o r  f o r  t he  h a r v e s t i n g  
o f  s t a n d s  t h a t  w i l l  y i e l d  p r e d o m i n a n t l y  p u l p  q u a l i t y  l o g s ,  
w e  h a v e ,  I f e e l ,  s t r u c k  a r e a s o n a b l e  b a l a n c e  be tween  the 
M i n i s t r y ' s  d e s i r e  t o  u t i l i z e  as much of the h a r v e s t e d  
timber as possible, a n d  the economic  r ea l i t i e s  o f  
u t i l i z i n g  low q u a l i t y  timber. 
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870--3- 1- 1 A  
--__I_--- 

Dr . Kar 1 A. Friedmann, Ombudsman --- --- 

I sha l l  now respond t o  the spec i f i c  questions i n  your 
preliminary report .  

Question #1 - 
Prior t o  signing Instrument 90, which removed the rzorthqrn a r m  
f r o m  Tree Farm Licence # I ,  d id -your  M i n i s t r y  obtain any  enforwabte  
undertakings from Westar t o  ensure that that  dploted area would be 
properly re fores t ed  a s  required by Management and Working Plan #6? 
If so, what s p e c i f i c  ob l igat ions  cument19 e x i s t  w i t h  respect  t o  
r e fores ta t ion  of the areas de le ted?  

( a )  T h e  Forest Act, Section 6 2 ,  provides t h a t  where a 
l icence holder surrenders h i s  agreement, he is  
l i a b l e  t o  perform a l l  obligations under the 
agreement which were incurred before its 
surrender.  I t  was, therefore,  not necessary t o  
include i n  Instrument N o .  90 Westar's obligations 
for those lands deleted by I n s t r u m e n t  N o .  90. 

The Distr ic t  Manager has advised Westar of the i r  
re fores ta t ion  obligations on the deleted portions 
of the TFL. Westar has indicated the i r  acceptance 
of these r e spons ib i l i t i e s .  Copies of the 
Di s t r i c t  Manager's l e t t e r  of Varch 5 ,  1985 and 
Westar's l e t t e r  of March 7 ,  1985 a r e  attached. 

(b )  Westar is  presently planting one mill ion 
seedl ings.  i n  the  Kinskuch area which was deleted 
from the TE'L. Survey work is planned for the 
deleted area which w i l l  determine the e x t e n t  of 
Westar's obligations.  

Question A2 

Has the Ministry taken an3 action, as i t  i s  empowered t o  do under 
section 12.03 of the Licence, to perform the silviculture necessary 
t o  reduce the regenemtion lag to the required f i v e  gear period, and, 
i f  not, does i t  intend t o  i n  the future? I f  such action has been 
taken, has Westar been b i l led  the "reasonable costs incurred" and 
how much were those costs? 

. 

The Ministry of Forests has not acted under  Section 
12.03 of the l icence.  Westar has agreed t o  undertake 
the i r  obligations with regard t o  the  lands which were 
recent ly  deleted,  and w e  w i l l  do our reasoned best t o  
e n s u r e  t ha t  the company w i l l  a l s o  undertake the i r  
basic  fo re s t ry  requirements w i t h i n  the TFL. 
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D r .  Karl A. Friedmann,  Ombudsman ------ 

Q u e s t i o n  83 

A f t e r  s e t - o f f  f o r  sect ion 88 c red i t s ,  how much stumpage has h'estar 
actual ly  paid t o  t he  Crown f o r  timber h a r v s s t d  from Tree Farm 
Licence #I since Management and Working P k n  #6 came i n t o  e f f e c t  

- 

in 1979? 

Table 1. C r e d i t  t o  Stumpage 
TFL t l  

Y e  a r S t u mpa ge 
B i l l e d  

$ 

1980 1 , 7 1 9 , 8 5 0  
1 9 8 1  783,555 
1982 247,549 
1983 385,669 
1984 802 ,011  
1985* 269,032 

--- 
Total 4 ,207 ,666  

A s  o f  May 2 0 ,  1985 

Cash 
Payment 

$ 

102,230 
4 ,650  
1 , 3 2 1  - 
7 , 7 5 1  
2 ,013  

117 ,965  

P a ya b 1 e 

S e c t i o n  88 Accounts  
C r e d i t s  R e c e i v a b l e  

$ s 
1 , 6 1 7 , 6 2 0  - 

778,905 - 
246,228 - 
385,669 - 
794,260 - 
241,134 25 ,885  

4 ,063 ,816  25,885 

is n o t  r e a d i l y  a v a i l a b l e  and  N o t e :  I n f o r m a t i o n  f o r  1979 
would r e q u i r e  a s u b s t a n t i a l  amount -of  research. 

I would l i k e  to  a s s u r e  you t h a t  w e  h a v e  g i v e n  s e r i o u s  
c o n s i d e r a t i o n  t o  the amendments and a d j u s t m e n t s  to  the  
M i n i s t r y  s t a n d a r d s  b e f o r e  w e  app roved  them, a n d  t h a t  o u r  
d e c i s i o n s  were based on o u r  view that they were n e c e s s a r y  f o r  
the  c o n t i n u e d  o p e r a t i o n  o f  the company. I t  has a l so  b e e n  o u r  
v iew tha t  k e e p i n g  the company o p e r a t i o n a l  is o u r  best 
a s s u r a n c e  n o t  o n l y  t o  m a i n t a i n  community s t a b i l i t y  i n  t he  
area, b u t  a lso t o  a c h i e v e  r e a s o n a b l e  f o r e s t  management i n  the 
l o n g  r u n .  

I t r u s t  I h a v e  been  able to  a d d r e s s  your  c o n c e r n s  
s a t i s f a c t o r i l y .  I f  you need f u r t h e r  i n f o r m a t i o n  or 
c l a r i f i c a t i o n ,  please c o n t a c t  m e  or o n e  of my o f f i c i a l s  to 
a r r a n g e  a m e e t i n g  to d i s c u s s  t h i s  matter i n  d e t a i l .  

Yours  t r u l y ,  

A.  C. MacPherson 
Deputy M i n i s t e r  



l l es tar  f i n b e r  L t d .  
Hazelton lloodlands D i v i s i o n  
1 2 0  Powell  R d . ,  R,R. # 1 
South H a z e l t o n ,  B . C .  
VOJ 260 

A t t e n t i o n :  1. Lloyd 

D e a r  S i r ,  

a . L ,  ~ o r e s r  atit r i ~ e  
3 1 0 - 4 7 2 2  Lake lre  A v e n u e  
T e r r a c e ,  B.C. ,'.', 
V e G  1R6 t 

7 2  d 

!larch 5 ,  1985 - 
F l l e :  8 7 0 - 3 - 1 - 1  

T h i s  will s e r v e  t o  c o n f i r n  our  c o n v e r s a t i o n  in  t h a t  
l l c s tar  T l n b e r  w i l l  b e  r e s p o n s i b l e  f o r  b a s k  silviculture 
a c t l v i t i e s  i n  logged area  o f  t h e  surrendered northern 
portjon of  T . F . L .  # 1, T h i s  1 s  r e f e r e n c e d  t o  S e c t i o n  6 2  
o f  t h e  F o r e s t  Act. 

A s  s t a t e d  t h i s  r e f e r s  t o  b a s i c  s i l v i c u l t u r e  o n l y  a n d  
t h e  " F r e e  t o  Grow" p o l l c y  w i l l  r e q u i r e  f u r t h e r  
negot  i a t  ?ens. 

\le look f o r w a r d  t o  :our c o - o p e r a t i o n  i n  t h i s  r e g a r d .  

.* I------ 
DISTRICT HACIAGER 

!GfD: s e t  
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March 7 t h ,  1 9 8 5  

M r .  G e r r y  Dodd, 
D i s t x i s t  Manager I 

B.C. Forest Service 
1310 - 4 7 2 2  Lakelse 
T e r r a c e ,  B.C. 
V8G l R 6  

Dear Gerry: 

I 

Sorry for the mieunderstanding on t h e  Kinskuch .  

We have one million seedlings corning and will be p l a n t i n g  t h e m  
i n  the K i n s k u c h - t h i s  year. 

We will be sending letters to the p . l a n t i n g  contractors involved  
reversing our Marc,h 1st letter. 

Hope t h i s  clarifies t h e  situation. 

Yours t r u l y ,  

W E ~ T A R  TIMB, "R LTD. 
Operations . 

\ 

7 

S m i t h e r s ,  B.C. 

90'd 
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? 4  Legislatlve Assembly OMBUDSMAN 8 Bastion Square- 

Province of Brltlsh Columblr Vlclorlc 
Bmsh Columbia 

Telephone (604) 387-5855 
Zevith 2221 

vew 1 ~ 9  

F i l e  No: 8500531 

June  1 7 ,  1985 

Hr. Al HacPherson 
Deputy M i n i s t e r  
M f n l s t r y  of F o r e s t s  
Pa r l i amen t  B u l l d i n g s  
V i c t o r i a ,  B. C. 
V8V 1x4 

Dear Mr. HacPherson: 

I am i n  r e c e i p t  of y o u r  June  13, 1985 r e sponse  t o  my p r e l i m f n a r y  r e p o r t  
on your M i n i s t r y ' s  s u p e r v i s i o n  of T r e e  Farm L icence  No. 1. 

While you d i d  answer my s p e c i f i c  q u e s t i o n s ,  i t  a p p e a r s  t o  me t h a t  you d l d  
not  respond,  e v e n  o b l i q u e l y ,  t o  s e v e r a l  of my preliminary f i n d l n g s .  If 
you have any i n f o r m a t i o n  c o n c e r n i n g  my p r e l l m i n a r y  f l n d l n g s  rhfch y 3 u  
would l i k e  me t o  c o n s i d e r  b e f o r e  I make my € 1 ~ 1  r e p o r t ,  p l e a ~ e  provide 
me w i t h  t h e  i n f o r m a t i o n  b e f o r e  June  21, 1985. I would a l s o  a p p r e c l n t e  
t he  r e l e v a n t  f i g u r e s  f o r  1979  I n  r e s p o n s e  t o  q u e s t i o n  P3 by t h e  same d a t e .  

Thank you fo r  y o u r  a t t e n t i o n  t o  t h i s  matter. 

Yours sf n c e r e l y ,  

i 
. .. 



Province of . ci Ministry of 
British Columbia Forests 

OFFICE OF THE 
DEPUTY MINISTER 

6. Parliament Buildings 
Victoria 

VBW 3E7 
.. Brilish Columbia .-. 7 5  

June 20, 1985 

File: 870-3-1-1A 

Dr. Karl A. Friedmann 
Ombudsman 
No. 8 Bastion Square 
Victoria, B.C. 
vaw 1 ~ 9  

Dear Sir: 

I refer to your letter of June 17, 1985 in which you 
stated that you did not feel that I had responded to your 
preliminary findings. 

The penultimate paragraph of my letter of June 13, 
1985 did address your findings and was and is the basis 
for Ministry of Forests' actions on T.F.L. #I. Given the 
economic and social choices that were available to this 
Ministry, we do not feel that it would have been 
reasonable, albeit it would have been more "lawful" to 
invoke the full force of all the terms and conditions of 
T.F.L. #l. Doing so would have created a set of 
circumstances under which the company would have been 
forced to cease operations. 

The response to your question #3 for 1979 will, as 
indicated in our earlier footnote to you, require 
substantial research. The information, as accurately as 
can be obtained at short notice, will be available late in 
the week of June 24, 1985. 

Yours truly, 

. -- 
A. C. MacPheraon . .  
Deputy Minister 

r 



Legislative Assembly OMBUDSMAN 8 Bastion Square - 
Province of British Columbia Victoria 

British Columbia 

Telephone (604) 387-5855 
Zenith 2221 

vew 11-19 

Mr. A. C. Macpherson 
Deputy M i n i s t e r  
M i n i s t r y  of F o r e s t s  
1450 Government S t r e e t  
V i c t o r i a ,  B.C. 
V8V 1 x 4  

Dear Mr . Macpherson : 

7 6  

F i l e  No: 85 00531 

Your F i l e :  870-3-1-1A 

June 27,  1985 

R e :  Nishga Tr iba l  Council  and Tree  Farm Licence Y 1  

I have r e c e i v e d ,  w i t h  thanks ,  your l e t t e r s  of June 1 3  and June 20, 1985 
i n  response t o  t h e  f i n d i n g s  c o n t a i n e d  i n  my p r e l i m i n a r y  r e p o r t  of May 1 7 ,  
1985, and am now w r i t i n g  t o  p r o v i d e  you w i t h  my f i n a l  report and 
recommendations. 

As you know, I a l so  provided Mr. S. Ful ton ,  P r e s i d e n t  of Westar Timber 
L t d . ,  w i t h  a copy of my p r e l i m i n a r y  report and extended t o  him a n  
o p p o r t u n i t y  to  comment before I reached a d e c i s i o n  on t h i s  complaint .  
Regre tab ly ,  Mr. Ful ton  d e c l i n e d  t o  comment on t h e  s u b s t a n c e  of my 
p r e l i m i n a r y  f i n d i n g s  and i n s t e a d  attacked my i n v e s t i g a t i o n  as be ing  both 
unt imely  and unproduct ive.  While i t  may be t h a t  a good o f f e n c e  is t h e  
best defence ,  I am d i s a p p o i n t e d  t h a t  Mr. Ful ton  d i d  not  choose t o  p o i n t  
out where my p r e l i m i n a r y  f i n d i n g s  were i n  error ,  i f  indeed ,  he is of t h a t  
op i n i  on. 

It would appear  t h a t  your  M i n i s t r y  does not  a c c e p t  my p r e l i m i n a r y  
f i n d i n g s ,  a l t h o u g h  you concede t h a t  you might have acted more " lawful ly" .  
Your pr imary response  t o  my p r e l i m i n a r y  r e p o r t ,  as I unders tand  it, is 
t h a t  your d e c i s i o n s  were n e c e s s a r y  i n  order t o  e n s u r e  t h e  c o n t i n u e d  
economic v i a b i l i t y  of Westar Timber's o p e r a t i o n s  in Tree Farm Licence 
#l. You s t a t e  t h a t  i f  s t r i c t  enforcement  of a l l  t h e  p r o v i s i o n s  of t h e  
Tree Farm Licence f o r c e s  Westar t o  close its m i l l s  it is u n l i k e l y  t h a t  
any company would be w i l l i n g  t o  take t h e  f i n a n c i a l  risk of e i t h e r  buying 
out Westar or b u i l d i n g  a new p u l p m i l l  i n  t h i s  area. You a r g u e  t h a t  t h e  
amendments and ad jus tment  t o  M i n i s t r y  s t a n d a r d s  and l i c e n c e  requi rements  
which you have approved were n e c e s s a r y  for  t h e  cont inued  o p e r a t i o n  of 
Westar and t h a t  "keeping t h e  company o p e r a t i o n a l  is o u r  best a s s s u r a n c e  
n o t  o n l y  t o  main ta in  community s t a b i l i t y  i n  t h e  area but  a l s o  t o  achieve  
reasonable  forest  management i n  t h e  l o n g  run".  

- 
i 

J 

- i  I 

9 

: I  
1 I 
4 

. . . 2  

i 

! 



7 7  - 
- 2 -  

The mandate of your Ministry is, as  you point out, t o  "manage, protect  
and conserve t h e  f o r e s t  resources of the Crown having regard t o  the 
immediate and long-term economic and soc ia l  benefi ts  t h e y  may confer on 
the Province." And while I do not read t h i s  as  requiring your M i n i s t r y  - 
t o  guarantee the p r o f i t a b i l i t y  of any par t icu lar  fores t ry  company, I 
share your concern about the continued employment and economic s t a b i l i t y  
of the local  communities. I question, however, a number of t h e  
assumptions implici t  i n  your posit ion w i t h  respect t o  Westar's operations 
i n  TFL X 1 .  

F i r s t ,  is a t r e e  farm l icence the most e f fec t ive  way t o  manage the fores t  
resources i n  the area i n  question? O f f i c i a l s  of your Ministry have 
suggested on more than one occasion t h a t  other forms of tenure a r e  more 
appropriate (see former Deputy Minister Apsey's l e t t e r  t o  your Minister 
of February 2 2 ,  1 9 8 4 ) .  Second, i t  seems t o  me t h a t  your posit ion 
assumes tha t  Westar is a well-managed forest-company and t h a t  no other 
f o r e s t  concern could meet the Tree Farm Licence requirements t o  properly 
manage the f o r e s t  resources and s t i l l  be prof i table .  Third, is i t  
cer ta in  that  i f  Westar ceased operations,  there would be no other f o r e s t  
companies anxious t o  s t e p  i n  and conduct operations i n  the area (and 
provide employment t o  members of the community)? 

I n  saying t h i s ,  however, I accept t h a t  your posit ion may indeed be 
cor rec t ,  although on the basis  of the information before me I am not a t  
a l l  persuaded. Further, I agree t h a t  i t  is w i t h i n  your mandate t o  
consider the immediate economic benefi ts  t o  be derived from our f o r e s t  
resources. I am very concerned, however, t h a t  your M i n i s t r y  does not 
forget  that  i t  is a l so  required t o  take i n t o  account t h e  long-term 
economic and soc ia l  bene f i t s  tha t  the f o r e s t  may provide t o  f u t u r e  
c i t i z e n s  of t h i s  Province. A t  the current r a t e  and method of harvest ,  it 
appears t h a t  i n  t h e  not too d i s t a n t  fu ture  t h e  f o r e s t s  of TFL (1 may be 
s t r ipped of a l l  of t h e  good wood now standing and t h e  cost  of 
rehabi l i ta t ing  what remains w i l l  be borne, a t  a n  enormous pr ice ,  by t h e  
taxpayers. I f  Westar can only operate by almost e x c l u s i v e l y  harvesting 
good wood, we c e r t a i n l y  cannot expect them t o  continue operations when 
a l l  of tha t  good wood is gone. 

I m u s t  a l so  comment on your statement which I have set out below: 

By recognizing i n  the AAC determination t h a t  pulp logs are not 
normally economic t o  u t i l i z e ,  yet  requiring t h e  licensee t o  use a t  
l e a s t  150 000 m3 of pulp logs per year, and by providing an 
opportunity f o r  t h e  Ministry t o  of fe r  Timber Sale Licenses t o  
t h i r d  p a r t i e s  w i t h i n  t h e  TFL f o r  t h e  u t i l i z a t i o n  of pulp logs 
and/or for  the harvesting of s t a n d s  t h a t  w i l l  y ie ld  predominantly 
pulp qua l i ty  logs, we have, I f e e l ,  struck a reasonable balance 
between the Min i s t ry ' s  desire t o  u t i l i z e  as  much of t h e  harvested 
timber a s  possible,  and t h e  economic r e a l i t i e s  of u t i l i z i n g  low 
qual i ty  timber . 

... 3 
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I f  Wes ta r ,  w i t h  i t s  e x i s t i n g  pulp  m i l l ,  c a n n o t  o p e r a t e  p r o f i t a b l y  when i t  
h a r v e s t s  t h e  e x i s t i n g  mix of good wood (of sawlog  q u a l i t y )  and  poor wood 
(of pulp l o g  q u a l i t y ) ,  I am a t  a c o m p l e t e  l o s s  t o  u n d e r s t a n d  why you 
b e l i e v e  t h e r e  w i l l  be a n y  o t h e r  p a r t i e s  a n x i o u s  t o  take a d v a n t a g e  of t h e  

p o s i t i o n ,  I would want t o  c a r e f u l l y  r ev iew Westar's f i n a n c i a l  s t a t e m e n t s ,  
and t o  c o n s i d e r  whe the r  there  might  be other  companies  who could a c h i e v e  
good fores t  management and a l so  make a p r o f i t .  
c o n s i d e r  t h e  long- te rm i m p l i c a t i o n s  of t oday ' s  d e c i s i o n s ,  t h e r e  may be no 
employment wha t soeve r  f o r  f u t u r e  g e n e r a t i o n s  i n  t h e  forest  i n d u s t r y  i n  
t h i s  area. 

I have  g i v e n  you two o p p o r t u n i t i e s  t o  r e spond  t o  my p r e l i m i n a r y  f i n d i n g s  
of May 17 ,  1985. I have  c o n s i d e r e d  your  r e s p o n s e s  and  t h a t  r e c e i v e d  from 

s e c t i o n  22 .  Your comments, however ,  d i d  n o t  p r o v i d e  any  i n f o r m a t i o n  
w h i c h  has  w a r r a n t e d  a change  i n  my p r e l i m i n a r y  f i n d i n g s .  

-_ 

" o p p o r t u n i t y "  to  h a r v e s t  p u l p  logs o n l y .  I t h i n k  t h a t  i f  I were i n  your  ._ 

I f  w e  do n o t  a l so  - 

i 

Westar  Timber L t d . ,  and am now ready t o  make recommendat ions p u r s u a n t  t o  - 

1 Summary of C o n c l u s i o n s :  

A. 

B. 

C. 

D. 

E. 

F. 

The M i n i s t r y  o f  Forests acted i m p r o p e r l y  i n  n o t  e n f o r c i n g  Westar's 
r e f o r e s t a t i o n  o b l i g a t i o n s  unde r  s e c t i o n  1 4 5  of t h e  Forest  Act and as  
e s t a b l i s h e d  i n  Management and  Working P l a n  16.  

The M i n i s t r y  of Forests acted c o n t r a r y  t o  law i n  n o t  f u l f i l l i n g  i t s  
s t a t u t o r y  r e s p o n s i b i l i t i e s  unde r  s e c t i o n  4 of t h e  M i n i s t r y  of 
Forests A c t .  The M i n i s t r y  has n e i t h e r  encouraged  t h e  maximum 
p r o d u c t i v i t y  of t h e  fores t  r e s o u r c e s  n o r  managed or c o n s e r v e d  t h e  
fo re s t  r e s o u r c e s  h a v i n g  r e g a r d  t o  t h e  immediate and  long- t e rm 
economic and soc ia l  b e n e f i t s  which t h e y  may c o n f e r  on  t h e  P rov ince .  

Given i t s  s t a t u t o r y  r e s p o n s i b i l i t y  u n d e r  t h e  M i n i s t r y  of Forests - A c t ,  t o  manage and  c o n s e r v e  t h e  forest r e s o u r c e  of t h e  Crown, t h e  
M i n i s t r y  of Forests w i l l  act  i m p r o p e r l y  i f  i t  a p p r o v e s  t h e  85% 
sawlog firmwood s t a n d a r d  now proposed i n  Management and  Working P l a n  
17. 

The M i n i s t r y  of Forests w i l l  be a c t i n g  c o n t r a r y  t o  law i f  it 
a p p r o v e s  t h e  two components  of t h e  allowable a n n u a l  c u t  ( t h e  
allowable a n n u a l  c u t  and t h e  specified volume) as now proposed i n  
Management a n d  work ing  P l a n  X7. 

The M i n i s t r y  of Forests acted c o n t r a r y  t o  law i n  its a p p r o v a l  of 
p a r a g r a p h  4.05 of I n s t r u m e n t  90 which a n t i c i p a t e s  a management a n d  
working  p l a n  u n d e r  which t h e  l i c e n s e e  is permitted to  h a r v e s t  
a n n u a l l y  timber t h a t  is below t h e  u t i l i z a t i o n  s t a n d a r d  used  t o  . 
c a l c u l a t e  t h e  allowable a n n u a l  c u t .  

The M i n i s t r y  of Forests acted c o n t r a r y  t o  law i n  f e t t e r i n g  t h e  C h i e f  
Forester 's  s t a t u t o r y  a u t h o r i t y  t o  e s t ab l i sh  t h e  allowable a n n u a l  c u t  
for t h e  l i c e n c e  area.  
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G. The Ministry of Forests will be acting contrary to law if it bases 
Westar's annual rent for 1985 on only the sawlog component of the 
alloHable annual cut now proposed in the latest draft of Management 
and Working Plan 117. 

Recommendations 

I recommend that the Ministry adopt one of two alternative 
recommendations to deal- with this situation. 

1. That the Ministry, pursuant to sections 59 and 60 of the Forest Act, 
suspend and, if the action required under the suspension order is 
not taken, cancel Westar's -rights under Tree Farm Licence #I. I 
also recommended, if necessary in the short term, that action be 
taken to rectify the administrative errors I have outlined above in 
conclusions labelled A, E and F and that the proposed actions which 
I have criticized in conclusions labelled C, D and G not be taken. 

Alternatively, if the Ministry does not consider either appropriate or  
advisable to implement my first recommendation, I recommend 

2 .  That the Ministry seek approval from Cabinet for the establishment 
of an independent body, such as a Royal Commission of Inquiry or a 
Select Committee of the Legislature, to conduct a comprehensive 
review of the Ministry's management of Tree Farm Licence #I and of 
the proposed changes in Management and Working Plan # 7 .  

It may be that such a forum would be the most appropriate way to allow 
for full and open discussion of all the relevant issues. 

I look forward to receiving your response to these recommendations. I 
would request, pursuant to section 23 of the Ombudsman Act, that if you 
decide not to implement my recommendations, that your inform me of your 
reasons for that decision by July 31, 1985. 

I should add that I was most concerned to discover, via the media, that a 
. copy of Mr. Fulton's response to my preliminary report had been released 

to the press. Understandably, coverage of my investigation of this 
complaint in the media presented only one side of the issues. In light 
of this and my understanding that the letter was released by a Member of 
the Legislative Assembly, I am considering making the remainder of our 
correspondence public pursuant to section 30 ( 2 )  of the Ombudsman Act. 

Yours sincerely, 

Karl A. Friedmann 
Ombudsman 

cc. Mr. S. Fulton, 
Westar Timber Ltd. 




