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is with great pleasure that I introduce to you the 
new format for the 1993 Annual Report. Changing 
to a newspaper tabloid format is consistent with the 

efforts of my Office to make information available in a 
more accessible way, to reach a greater number of people 
and to produce materials for public dissemination in a 
cost-effective manner. 

An important feature ofthis report is the centrespread 
that can be saved and reused as a poster. It outlines the 
steps people can take in dealing with complaints, and how 
and when to contact the Office of the Ombudsman. The 
back pages of the centrespread provide details of these 
processes, including the kinds of questions we will ask you 
when you contact our Office with a complaint, and a 

dlrness. checklist of the elements off ' 
1993 has been a particularly active year for our Office. 

The office space available for Victoria staff has been inade- 
qi~atefor some time. We devoted considerable time to 
planning and working towards a move in early 1994 to our 
new location at 931 Fort Street. We issued several public 
reports, including our report on the process leading to the 
Clayoquot Sound Land Use Decision (Public Rtrport No. 
31), and on the investigation into allegations of abuse at 
the Jericho Hill School for Children who are Deaf and 
Hard of Hearing (Public Report No 32). Both of these re- 
ports received considerable attention antl are summarized 
in this Annual Report. 

1993 marked the ongoing stages of proclamation of 
the new authorities. Since the first Ombudsman was ap- 
pointed in 1979, the Office has had 280 agencies or aw 
thorities within its jurisdiction. During 1993, hospitals, 
colleges, universities and self-regulating professional and 
occ~~pational organizations came within the jurisdiction of 
the Office. Ln early 1995 all forms of local government in- 
cluding mi~nicipalities, regional districts, and the Islantls 
'I'ritst will be proclairnetl. This final stage of proclamation 
will increase the number of authorities to just over 2800. 

Since our Office is not expected to grow in size in any 
substantial way, we have had to make many internal 
changes in order to deal with our caseloatl. One feature of 
this reorganization is a new way to report to those against 
whom we receive complaints. We are also working with 
government to educate staff on how to provide fairness at 
the front line. The Ministry of Social Services is taking the 
lead in reorganizing its internal reviews to assume respon- 
sibility within government, and to put our role into 

perspective for its employees and the public. We welcome 
any opportunities to work with government to train antl 
educate its employees on fair administrative practices. 

Adinistries and Crown corporations have had the ben- 
efit of being investigated by the Ombudsman for over 13 
years. During the beginning phases of proclamation it be- 
came apparent that marly people in the new authorities 
have not had the experience of being held accountable for 
administrative fairness to an outside agency. Our work is 
very dependent on people bringing a matter of potential 
maladministration to our attention. Particdarly when the 
inclividuals served by the public agency are in some way 
dependent, it is critical that people feel safe and confident 
to come forward with their enquiries and complaints. 

In 1993, to assure this safety, we requested the 
Attorney General, the ~ i n i s t e r  of the Crown responsible 
for amendments to the On~b~rclsmari Act, to amend the Act 
so that it provides protection against retribution. Details of 
that amendment, passed by the Legislative tlssernbly in the 
summer of 1993, are included in this Annual Report. 

I have received a large number of speaking requests 
from the public, organizations and government. Portions 
of some of the addresses have been reproduced in this re- 
port. I want to thank you all for your kind invitatiom. 
Being available to consult and speak with people in com- 
munities and within government across the province is an 
important role for the Ombudsman. 

1994 will mark the International Year of the Family. 
We will co-sponsor a conference with the University of 
Victoria, Stronger Children-Stronger Families, in June 
1994. The conference is interded to breath life into the 
obligations to which Canada is signatory in the UN 
Cor~verrtion on the Rights ofthe QliMand to involve youth 
in an innovative and rneaningfid way. 

I wish to thank those who have worked with and for 
the Office of the Ombudsman during 1993 for the contri- 
bution you have made in promoting fairness in the ad- 
ministration of pltblic services. 

Dulcie k1cCalliun 
Ombudsman for the 
Province of British Columbia, Canada 
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by Michael Mills 
Ombudsman, Office of the Mayor, Portland, Oregon 
at the invitation of the Ombudsman 

ebate over how best to address concerns and 
complaints regarding the l'ortland Police 
Bureau has continued for many years, as it has 

in most large urban centers. Portland is a city of460,OOO 
people, the heart of a nletropolitan area of 1.6 million. 
While the most common concern is i~sually the question 
of external versus internal oversight, Portland has 
looked at a number of different features ranging from 
how to measure perforrnance of our "Community 
Policing" to restructuring the City's Police Internal 
Investigation Auditing Committee. 

Until 1982 cornplaints from citizens against police 
were investigated almost exclusively by the Police 
Bureau's Internal Investigations Division. An ordinance 
in 1982 designated the City Council as the Police 
Internal Investigation Auditing Committee. This corn- 
mittee was granted responsibility to monitor and review 
the internal investigations systems utilized by the Bureau 
of Police. Citizens now had an opportunity to submit a 
"Request for Review," without a fee, for a review of al- 

Council. The results of their hearings may be appealed to 
the City Council, and all results are presented to Council 
for their information. 

Shortly after the creation of the Office of the 
Ombudsman in 1993, with the approval of the Mayor 
and the support of the Police Chief, a task force sub- 
committee was set up to explore dispute resolution by 
mediation. This process would provide an alternative 
for a citizen to seeking a review ofan internal complaint 
investigation. The committee was made up of the 
Ombudsman, the Lieutenant in charge of the Internal 
Investigation Division, the heads of two police unions 
antl the Neighborhood Mediation Center (a city f~unded 
mediation program). 

Citizens considering mediation are 
advised that this option is an  alternative to 
seeking a "pound offlesh" from an officer 
through internal discipline. 

leged police officer miscontluct. In planning how the process would work, a number 
of probleins were anticipated and solutions sought. A 

Many people with complaints about police key problem was how to proceed should the mediation 
oficers simply want an opportunity to be fail. The comnlittee made the following decisions: 

heard. @ The mediation process is entirely voluntary and can 
be declined by the citizen or the officer; both will be 

The City Council delegated its investigatory pow- fully informed of the consequences of accepting 
ers to Citizen Advisors, appointed by the Mayor and mediation. 

extract from a speech to the Ombudsrnans of Canada Conference, 
Toronto, Ontario, November 1993 

at is the role of the Ombudsnlan in 1993? 
s the Ombudsman really ,&le to be a mecli- 

ator? However the role is defined, it should 
be based on principles, paramount being that everyone 
is entitled to be treated with dignity and respect. People 
have the right to participate, and this includes persons 
who have traditionally been marginalized or disenfran- 
chised because of poverty, violence, institutionalization, 
incarceration, or because of their age, race or disability. 

Many years ago, an On~budsman may have instinc- 
tively relied on a ~nediative approach. Are we able to ar- 
ticulate what it is in our repertoire of conduct that is 
consistent with principles ofmediation and those which 
are not? Given the legislative framework of the 
Ombudsrnan, can we rely on a metliative approach 
without distorting what we mean by meciiation or what 
it means to be an Ornbuds~nan? 

Increasingly we are struggling to ensure 
that those on the fringe have suficient 
status, power and privilege to participate 
in a rneanirigf~il wy. 

There are several reasons why a niecliation model 
works and several why it does not. 
I. There are very few exceptions to the rule that 

everyone must co-operate with the Ombudsrnan. 
A starting point for mediation is that the parties 
need only participate to the extent they agree upon. 
Permitting parties this licence may be inconsistent 
with our statutory power to require co-operation. 

2. An Ombudsrnan is intended to monitor and 
explore ways in which government deals with 
those i t  serves in a fair and equitable way. Our first 
response is not to place blame but to mold 

solutions and press these resolutior~s upon the of- 
ficials responsible for change. 
Where administrative fairness requires it, rather 
than providingmediation, should our role not be to 
recommend that niediative services be available to 
the y ublic? 

3. In the area of conflict resolution there are often 
power imbalances between parties. One function 
of the mediator is to "level the playing field." 
Viewing the role of the Ombudsman as a mediator 
in this context makes some sense. Increasingly we 
are struggling to ensure that those on the fringe 
have sufficient status, power and privilege to partic- 
ipate in a rneaningfid way. 

4. Does assuming a mediation role compromise the 
independence of the Office of the Ombudsman? 
The Ombuds~nan cannot be party to a mediated 
settlement that is inherently unfair even if the par- 
ties involved agree to it. In that respect the role of 
On~budsman as rnetliator has certain limitations. 
In order to avoid the pitfalls of mediation, certain 

guidelines should be put in p lace: 
4 use slullecl, trained staff 
8 develop principles that are consistent with 

administrative fairness, and share them with the 
parties in advance 

@ develop an office protocol on n~ecliation governing 
what happens when mediation fails antl what infor- 
mation from mediation can be i~setl in any subse- 
quent investigation 

O consider whether mediation powers can o r  should 
be delegated to staff 
At the end of the day, the most inlportant factor is 

to recognize both the limitations of mediation in 
Ombudswork and the value of using mediatiol~ skills 
from time to t h e  to resolve complaints. 

@ Should mediation fail, the citizen may not re-enter 
the complaint process and seek disciplinary action 
against a police officer through the Police Bureau 
investigation process. Although the citizen main- 
tains the right to take the case to court, he or she 
cannot, by signed agreement, use information ob- 
tained through mediation. 

9 No disciplinary action will be taken against an offi- 
cer as a result of mediation. 

@ If tlisciyline of an officer is seen to be necessary 
because of the severity of the complaint or because 
of policy implications, the head of the Internal 
Investigations Division, acting on the authority of 
the Chief of Police, can decline mediation. 

@ No written agreements will result from the media- 
tion. The most important written records to be 
maintained are the evaluations completed by the 
participants. These will be critical in the evaiu a t' lon 
process to determine how the program should be 
refined or altered in the future. 
Citizens considering mediation are advised that this 

option is an alternative to seeking a "pound of flesh" 
from an officer through internal discipline. It offers the 
opportunity to discuss their feelings and concerns with 
the officer face to face in the hope that both parties will 
gain a better ~~nderstanding of each other's perspectives 
and interests. Many people with complaints about po- 
lice officers simply want an opportunity to be heard. 

Obviously the public may question the indepen- 
dence of an executive-appointed Ombuds~nan working 
for the Mayor, who is the Commissioner of the Police 
Bureau. Our Office can, however, establish a reputation 
of being fair and impartial. The creation of this clispute 
resolution system is a key example of fairness in action. 

The first case submitted to mediation was recently 
completed successfi~lly, and others have been subrnittetl 
for case development. We continue to maintain a high 
expectation of the program results and anticipate the 
permanent adoption of our Police-Citizen Mediation 
Program. 

The Victoricr o/fiice of the Otrlburbnrrrtl will rrtovefrorn llnstiorl 
Sq~mre,  its home since the Ofice rvnsfirst estrtblisheri, to this rrcw 
builrliny nt 9-31 Fort Strect, in 1994, ?he strflnre lookirlgforwnrrl 
to hnvingspncr irl nn crccc*ssiblc, energy-srrrart, efiicientlyplrrrrt~eri 
buildir~g. 
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ttorney General 
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1 he Ombudsman, through the Attorney General Plus Team, is responsible for in- 
vestigating conlplaints in many areas. Many of these relate to programs ad- 

ministered by the Ministry of the Attorney General; however, as the "plus" implies, the 
team is responsible for handling complaints about other related areas as well. 

The team deals with complaints about programs linked to the justice system, such as 
sheriff services, court services, probation, parole, the Coroner and adult correctional ser- 
vices. Complaints about the Coroner in relation to the death of a child, and youth correc- 
tional services are investigated by the Ombudsman's Children and Youth Team. The AG 
Plus 'Seam is also responsible for investigating complaints about a number of boards and 
commissions, the B.C. Council of Human Rights and the Fanlily Maintenance 
Enforcement Program. Changes in jurisdiction this year added professional and occupa- 
tional associations to the list of bodies whose actions the Ombudsman may investigate. 
The AG Plus Team is responsible for the Law Society of KC. and the Society of Notaries, 
among others. 

The team handles complaints and enquiries about approximately 20 authorities. 
Some generate few complaints; others many. Not surprisingly, agencies whose decisions 
and actions affect almost every household in the province, such as the Motor Vehicle 
Branch and ICIJC, give rise to many complaints. Nor is it surprising that programs hav- 

ing an impact on the pocketbook as well as the emotions, such as the Farnily Maintenance 
Enforcement Program, are '~lso the subjects of frequent complaint. In addition, the 
Ombudsman receives complaints from inmates of twenty adult correctional centres 
around the province. 

 many complaints should be resolvable with relative ease between the complainant 
and the authority, but not everyone is skilled at the art of complaining, and not all 
authorities are skilled at dealing effectively with complaints. Sometimes complainants are 
reluctant to go back to the ministry or organization about whom they are complaining, es- 
pecially if they feel that a previous problem was not addressed fairly. However, we believe 
all agencies must accept responsibility for attempting to resolve complaints about them. 
Therefore we refer a number of complainants to the agency concerned, perhaps with in- 
formation on whom to contact. We tell them that if this step fails to resolve the complaint 
to their satisfaction, they may contact our Office again. In some cases, by agreement with 
the authority and with the knowledge of the complainant, we pass on details of the com- 
plaint and ask that the authority deal directly with the complainant and let our Office 
know of the outcome. This provides us with an excellent way of monitoring the types of 
complaints being made against a particular authority. If similar complaints are repeated, 
it might indicate that the authority needs to address the cause of the complaints rather 
than to keep correcting individual problems. 

A high priority of the Ombudsman is for authorities to have fair and effective mech- 
anisms for dealing with complaints. We monitor these processes and work with the pro- 
grams and agencies to enhance their ability to deal with inquiries and problems. We en- 
courage them to introduce the needed systemic changes. 

e Office of the Public Trustee 
administers three programs: 
Services to Adi~lts, Services to 

d 1011. Children, and Estate i\dministr t '  
Many of the complaints directed to 

our Office about the Public Trustee con- 
cern the Services to Adults program, 
which works in the area of adult 
gi~artlianship. The Public Trustee pro- 
vides assistance to vulnerable adults in 
managing their financial, legal or per- 
sonal affairs. Vulnerable a d ~ ~ l t s  include 
persons who have a mental illness, a 
mental handicap, a brain injury or a tlis- 
ease associated with the ageing process. 
'The I'ublic 'l'rustee also reviews the ac- 
counts of private individi~als who have 
obtained the legal authority to act as the 
"cor-nmittee" or guardian for a vulnera- 
ble adult. 

Under the new legislation the 
Office of the Public Dustee, to 
be renamed the Ofice of the 
Public Guardian and Trustee, 
will rio longer ac~tomatically 
becorne the committee o fn  
person certified unable to 
rrianage iriclependently. 

Conlplaints about this program of- - - 
ten result when two or more persons 
close to the indivitlual under care dis- 
agree about what they believe is best for 
that intliviclual. Although family or 
friends can seek a court order for con-  
 nitt tee ship, this process is expensive, and 
a court application for private commit- 
teeship is Inore easily challenged by oth- 
ers with different opinions. When conl- 
plaints are directed to our Office our role 
is often simply to facilitate comrnunica- 
tion between the Public'l'rustee, the vul- 
nerable adult, and, where appropriate, 
those persons concerned about the indi- 
vidual's situation. 

Thesc types of cornplaints co~tltl 
often be avoided if people had, and exer- 

cised, a right to pre-plan. This right 
should soon be available in British 
Columbia. Over the past four years the 
Public Trustee has worked with a coali- 
tion of community representatives to re- 
form the legislative framework that gov- 
erns adult guardianship. 'I'his work 
culminated in mid-1993 with the pass- 
ing of four laws, not yet in force: the 
Represerltdon Ageerrlent Act, the 
Health Care (Corrsent) arld Care Facility 
(Atlmission) Act, the i ldult  G~~ar~l iansh ip  
Act, and the Public Guardian and Trustee 
Act. As the four acts are phased in over 
the next three years they will replace the 
outdated 13crtient's Property Act. 

Under the necv legislation the Office 
of the Public Trustee, to be renamed the 
Office of the Public Guardian and 
Trustee, cvill no longer auto~natically be- 
come the committee of a person certi- 
fied ~ ~ n a b l e  to manage independently. 
The legislation provides a range of op- 
tions, including the right to pre-plan, the 
assesslnent of need for assistance, the 
provision of adequate support so intli- 
vitl~~als can make their own decisions, 
and limited and full guartlianship. 

Once the legislation is in place, tidl 
guardianship, with the Public Trustee or 
a private individual making all decisions 
on behalf of another, may often be 
avoided. A court-imposed guardian is 
provided for only as a last resort. The 
necv system gives the individual and sup- 
portive family and friends a greater role 
in the decision-making process. Further, 
the legislation will require any person 
supporting and/or making decisions for 
another, whether by court order or not, 
to act according to the wishes, values 
and beliefs of that individual, rather than 
what the substitute considers to be her 
or his best interests. 

Complaints about the Services to 
Children program, for persons under 
19, are handled by the Ombudsman's 
Children and Youth Team. The Estate 
Aclministration program administers 
the estates of people who have died with- 
out appointing an executor in a valid 
cvill. The Public Tr~~s tee  acts as Official 
Administrator of these estates and mon- 
itors the services provided by Deputy 
Official Atlministrators located 
throughout the province. 

Xe branch is responsible lor the 
operation of twenty adult cor- 
rectional centres, ranging from 

secure ficilities to camps and communi- 
ty correctional centres. A large number 
of conlplaints are made by incarcerated 
people, whose lives are controlled by 
others to an extent not matched in soci- 
ety generally. A formal internal griev- 
ance procedure is available to all in- 
mates, and we routinely recommend 

that complainants use it. We have found 
that some centres address grievances se- 
riously and promptly, but others some- 
times do not give them adequate care or 
attention. We have found instances 
when a response WJS not given in a time- 
ly fashion, or was not given at all. The 
Ombudsman continues to remind the 
Corrections Branch of our concern that 
an effective grievance process be in place 
to address the problems of inmates. 

ometimes it is necessary to 
forcibly remove an inmate from 
his cell if, for instance, he has lost 

control and is hurting himself or ciarn- 
aging his surroundings. If this happens, 
the inmate is normally taken to a segre- 
gation unit. The Ombudsman found 
that it had been the practice at a 
Regional Correctional Centre in every 
such instance to cut off the man's cloth- 
ing while he remained in handcuffs, and 
to leave him totally unclothed in the seg- 
regation cell for a period of time. 'She ra- 
tionale given by senior staffwas that this 
treatment tended to s~~b t lue  the inmate. 

There might be extreme circum- 
stances that would occasionally necessi- 
tate this treatment. However, merely to 
quiet a person down, it was not accept- 
able deliberately to demean and discom- 
fort him in this way, particularly ifhe no 
longer posed a threat to himself or oth- 
ers. At the Ombudsman's request, this 
practice was reviewed. New local policy 
now specifies that clothing is to be re- 
moved with shears only if the inmate re- 
fuses to co-operate in a strip search by a 
same sex guard. Unless it represents a 
clear danger, clothing must be provided 
the inmate immediately following the 
search. 
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The Ombudsman originally had jzirisdictiori to investigate complaints about 
the fairness of inquiries into police conduct. During the tenure of the first 
Ornbudsrnari, a statutory arnendrnent to the Police Act removedpolice from the 
jiuisdiction of the Ombudsrnan. Since that time, we have continued to receive 

by Mr. Justice Wallace '1,. Oppal 
Commissiorier 
at the invitation of the Ombudsman 

public input about the need for an impartial review ofpolice. I 
e Cornniission of Inquiry into Polici~ig was es- 
ablished by order in council in June 1992. The 

Cornmissiori is empowered to inquire into and 
report on issues related to policing, iricluding: 

9 the role of the Attorney General 
O the role and responsibility of Chief Constables 
B) the procedure for the investigation of pi~blic 

complaints 
B) the use of force 
@ the selection, training and promotion of police 

officers and the police response to gender, aborigi- 
nal, riiulticultural, visible minority and ethnic issues 
community based policing 
Uefore embarking on a research plan, the 

Commission gathered public opinion through 57 days 
of public hearings. In addition, the Comrnission has re- 
ceived niore than 1,000 written submissions. 

The main issues of concern are public 
complaints, the use of force, recruitnlent and 
promotion methods, and community based 
policing. 

Uoth the public and many police officers expressed 
concerns about the pi~blic complaints process and its ac- 
countability. 'The complaint procedure is governed by 
the Police Act. Under the Act a complaint against a mu- 
nicipal police officer may be lotlgetl with the officer's de- 
partment or with the Cbmplaint Commissioner of the 
KC. Police Commission. Although the Commission 
was created as a body independent of police, few mem- 
bers of the pitblic are aware of that fact. 

The public has four main objections to the c o n -  
plaint system. 
1. The process is perceived to be biased in favour of 

the police. 
2. The system is seen to be lengthy and overly legalis- 

tic, thereby discouraging to the public. There is no 
independent advocate such as an Ombudsman 
who assists a citizen. 

3. The process is by definition limited in scope. 
4. The RCMP, which polices a large part of the 

province, has its ow11 public complaint procedure 
governed by federal statute. 
In examining the public complaint procedure, two 

questions must be addressed: who ought to investigate 
the complaint? and who ought to adjudicate it? 

It will be the task of the Commission to 
recommend a system that has the trust of the 
public and the confidence of the police, while 
maintaining rules of procedural fairness. 

Many citizens feel that police on occasion use ex- 
cessive antl unwarranted force. Both the public and the 
police have told the Commission that more training is 
needed in the use of force. l'he Commission will make 
recomrnentlations to government relating to this issue. 

The Cornniission is concerned about processes for 
selection, training and promotion of police oficers. 
Multicultural groups, visible minorities, women's orga- 
nizations, gay arid lesbian groups and aboriginal groups 
have complained about the selection criteria and the 
composition of police departments. They are concerned 
about both inadequate representation on police forces 
and police treatment. 

The changing makeup of the province's population 
has made the selection methods of police officers a mat- 
ter of some concern. Many citizens feel that our police 
forces no longer reflect the makeup of our communities. 

Both visible minorities and women are 
under-represen ted on the police force in relation 
to their numbers in the general population. 

The under-represented groups have not asked for 
special considerations. They have simply asked for an 
equal opportunity to participate in policing. The 
Cornmission iriterltls to address this issue in a vigorous 
but fair manner in its recommendations to government. 

The Commission has received many con~plaints 
about the insensitive way police treat victims of wife as- 
sault, sexual assault and child abuse. Many mt~lticultur- 
al, women's, gay antl lesbian and native groups have 
strongly suggested that initial and ongoing training of 
police should include sensitivity training and interper- 
sonal sldls. The Conlmission is including si~ch recom- 
mendations in its report. 

Uoth the public and the police believe that the crime 
rate is increasing. They feel that community based polic- 
irig would address this proble~n by shifting the role of 
the police officer from incident-driven law enforcer to 
problem solver and facilitator. They would like to see 
police officers interact with the members of a cornrtiuni- 
ty antl listen to their concerns. 

The Commission's final report to government on 
these important issues relating to policing is scheduled 
to be cornpletetl on May 31, 1994. The Commission's 
mandate is to nlake recommendations to government. 
Government, along with the policing community, will 
have the ultimate responsibility of implementing the 
reconm~endatio~is. 

e U.C. Lottery Corporation is responsible for 
government sponsored lotteries in the province. 
The Ombudsnian receives a wide range of com- 

plaints-from would-be vendors, vendors, would-be 
buyers antl buyers. But mostly they come from buyers. 
Unhappy buyers. And while we have often received 
conlplaints pointing to areas that need remedying, we 
have also received some that highlight the ingenuity of 
human beings. 

A favourite topic is the "Extra." In this game the 
printed ticket has two sets of nunibers: those for the 
main lottery and a second set for an extra draw. 

A complainant did not want to buy the regular tick- 
et - only the Extra. He was told that he had to buy both 
to get the Extra; if he wanted only one set of niunbers 
then he could buy the main ticket. When he contacted 
the Ombudsnian, we told him that if he was able to buy 
only the Extra antl not the main ticket, then the Extra 
woc~ld no longer, by definition, be extra. 7'he corn- 
plainant thanked us for malting the issue clear. 

continue to receive about two co~nplaints a month against the B.C. Council of Hurnan Rights. A1 
mbudsman investigations of individual complaints are initiated through the council's Manager of 

Investigations with whom we have a good working relationship. Where he has the power to act, the 
Manager follows up quickly on our requests for copies of case files, consultation on individual complaints and 
specific action to deal with complai~lants' concerns. 

As we reported in 1991 and 1992, complaints against 
the council usually concern unreasonable delays or other 
inadequacies in the council's investigations. Efforts to im- 
prove the quality and efficiency of investigations were re- 
ported in our 1992 Annual Report. While some progress 
has been made over the past year, it has been slow. The 
council continues to bear the brunt of criticisn~ even 
though it may not be entirely in control of the solution. 
'The main problem seems to be that the council's investi- 
gations are done by Industrial Relations Officers in the 
Ministry of 1,abour. Since the council does not have its 

under the Jtrdicinl Review Proced~u-eAct to have the coun- 
cil's decision cancelled and the matter returned for recon- 
sideration. Complainants may apply to the Legal Services 
Society for legal aid. In deciding whether or not to give as- 
sistance, the society will review whether an applicant has 
a reasonable chance ofsuccess. Currently, the council ay- 
pears to be taking the position that it  does not have the au- 
thority under its statute to re-iwestigate, review or recon- 
sider its own tlecisions even if there are clear defects or 
errors on the face of the decision that would likely succeed 
on jucticial review but may involve uncti~e costs. 

own investigative staff, it cannot exert aII of the quality We think there ought to be enough flexibil- - 
controls over personnel selection, tr.iining, standards of ihi Llnder ~ ~ l r r r l n , r  ijglrrsAct to dlow for an 
accountability m d  supervision that would seem appro- 
printe given the sensitivity and importance of its role. 

accessible, speedy administrative review of de- 

If the council had fill1 control over its own cisions that have been flawed by significant pro- 

investigative staff, this might reduce the delays. 
This change could result in the elimination of over 

half the complaints we receive against the council and 
would improve administrative efficiency. 

Complainants who object to a decision of the coun- 
cil, such as not to investigate or hold a hearing, or a find- 
ing that a complaint is not substantiated, are advised that 
they may seek an order from the Supreme Court of B.C. 

cedural defects or errors. 
These changes in procetlure will be brought to the at- 

tention of Professor Bill Black of UBC, who will under- 
take a review of the M~lrnan Rights Actand its administra- 
tion, in 1994. 

Implementation of the above two chariges would sig- 
nificantly reduce the number of complaints we receive 
against the council. 
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Attorney General 

UC is a common subject of coniplaint in general 
conversation among B.C. drivers. No one denies 
that maintaining affordable auto inst~rance requires 

effective cost controls, especially the control of claim 
payments. However, an excessive preoccupation with 
cost controls can shift the delicate balance between the 
responsibility to pay legitimate claims and the duty to 
resist paying fraudulent or exaggeratetl claims. Many 
claimants have complained that they were treated with 
undue suspicion antl were presumed guilty until proven 
i~lnocent. Many corporation staff privately acknow- 
ledge that clainlants are not always paid what they 
should be since staff are under pressure to reduce claim 
payments whenever possible. This is despite the fact that 
1CBC is the Crown Corporation established to provide 
no-fi~ult automobile insurance for the province. 

Marly claimants have complained that 
they were treated with undue suspicion 
and were presurried guilty untilproveri 
innocent. 

Some of the more troublesonie complaints received 
by the Ombudsman's Office concern the corporation's 
apparent failure to properly evaluate antl pay Accitlent 
Benefits (~io-fault benefits) as required by law. We regu- 
larly receive con~plaints that benefits are either not paid 
or are discontiliuetl with limited, if any, justification. 
Even when a claimant has been rendered unemployable 
by an accident, advances on legitimate tort claims are fre- 
quently denied. Staff who are overzealous to achicve 
short-term fi~iancial restraint can aclually undermine the 
corporation's stated goal of helping people recover as 
quickly as possible. Such denials have long-term cost irn- 
plications, both in terms of health care funding antl pub- 
lic acceptance of the corporation. In our view, the corpo- 
ration must actively demonstrate respect, antl concern 
for the health and rehabilitation of the injured party. 

The corporation's resistance to paying claims is not 
based exclusively on the current wave of financial con- 
trol measures. It is rooted in the corporation's legal 
obligation to defend its insureds against claims. This 
obligation puts it in an adversarial relationship with 
claimants who are also ins~~retl  by ICBC. Here the cor- 
poration "wears two hats": provider of Oerrefits to the 
claimant as an insured person and adversary of the 
claimant in defence of the other party. 

ICBC. . . has choseri the slognrr "Restore 
custorner confidence". . . 

LCUC's last ilnnual Report lacks statistics on com- 
plaints received by the corporation's Public Enquiries 
Department. i \ t  one point the report asserts: 
"Affortlability has always been the main cause of public 
dissatisfaction with vehicle insurance and ICBC . . . ," a 
statement consistent with the report's focus on finan- 
cial matters. Flowever, the afforthbility of insurance is 
rarely raised in complaints to the Ombutlsn~an. 'She at- 
titide of the pitblic is affected much more by the quality 
a d  fairness of ICBC's services. The corporation is aware 
of customer dissatisfi~ction with its product and service. 
I t  is studying the situation arid has chosen the slogan 
"Restore customer confidence" as an indication of how 
seriously it is taking the probleirl. As ICBC realizes, cus- 
tomer confidence cannot be restored sirnply through 
service enhancements, through returning phone calls 
more promptly, important though that is to customers. 
A claim that has been atljustecl unfairly will not restore 
ci~stomer confidence no matter how politely it is h a -  
ded.  What has been missing at ICBC is a clear comniit- 
ment, throughout the organization, to fair mcl dfcctive 
claims handling, and ari iriternal complaint process for 
the pi~blic. Our office is beginning work, likely to becon- 
centrated in 1994, that cvill engage key management rep- 
resent;ttives in discussions on how to be more resporl- 
sive and fair to the public. 

e Ombudsman assumed responsibility for the 
mvestigation of conlplairits about the Motor 
Vehicle Branch on Septernber 1, 1993. 

We have had several meetings with senior manage- 
rilent at the branch, antl have noted their efforts to respond 
quicldy a l~d  with sensitivity to the issues we have raised. As 
a result ofone such discussion, the branch has agreed to as- 
sign a staff member to resolve long-standing problems re- 
sulting from driver impersonation. h summary of this is- 
sue appears below. 

Another continuing problem is the fairness of the 
procedures the branch uses when a driver's licence is sus- 
pended or prohibited. The vast majority of the complaints 
we receive are from people who drive for a living. Many of 
these people lack other job skills, arid are effectively ren- 
dered unemployable when they are forbidden to drive. 
Clearly, the branch must take every possible step to ensure 
that all those who drive do so without risk to themselves or 

to other users of the road. However, since the conse- 
qi~ences for those affected by these decisions are so serious, 
the branch must be scrupulously fair in the procedures 
they use, prior to withdrawing driving privileges. 

Concerns about the medical fitness of the individual 
to drive are the basis for many of these suspensions and 
prohibitions. Naturally, the branch must rely heavily on 
information they obtain from the rnedical community. 
However, this information is not always disclosed to the 
individual concerned, even when a decision is wholly 
based on that information. Disclosure of the information 
on which a decision of this kind is based is a fi~ndamental 
tenet of procedural fairness. Without knowing the infor- 
mation relied on in making a decision, an individual can- 
not provide an effective response to the branch. This issue, 
and others related to the procedure involved in decisions 
to suspend or prohibit a licence, are currently under dis- 
cussion with the branch. 

affic offenders, when pulled over by the police, 
someti~ries try to avoid penalties by claiming to be 
someone else. That "someone else" then receives 

an i~nexpectetl bill from the Motor Vehicle Branch. Until 
recently, the innocent victims ofsi~ch irnpcrsonation were 
required to lodge a separate formal impersonation corn- 
plaint with each police detachment that issued a violation 
ticket. This was a particularly complicated and frustrating 
process when several police departments were irivolved. 
Eventually, when they received the completed investiga- 
tion reports of the various police detachments, the branch 
would correct the person's offence record. 

Intlivitluals who brought their impersonation c o m  
plaints to the Ombudsman over the past year may have 
had an easier time. As an interim measure, our Office de- 
veloped procedures to make it easier for complainants to 
communicate with police. We also made an arrangement 
with the Motor Vehicle Branch to suspend collection ac- 
tion and renew a driver's licence pending the completion 

of police investigations, in cases where the complainant's 
dispute would likely be supported. After niuch discussion, 
the Motor Vehicle Branch ncknowletlgetl that it was iin- 
fair to require the innocent victims of driver imperson- 
ation to do so much of the footvvork necessary to resolve 
their disputes. They also agreed that the Ombudsman's 
Office shoidd not be performing this type ofservice on an 
ongoing basis. The branch recognized that it was in the 
best positiori to co-ordinate the resolution of imperson- 
ation complaints. As a result, the branch developed its 
own yroceclures under the direction of its Manager of 
Investigations. Individuals with impersonation com- 
plaints will now receive from their local Motor Licensing 
Offices an information package with clear instructions, 
including follow-up proceclures at the Motor Vehicle 
Branch Head Office. This development should signifi- 
cantly reduce the time-consuming procedures for those 
affected, as well as the contacts with our Office. 

r ~tra-  e Residential Tenancy Branch arranges .I b' 
ons for resitlential landlord and tenant dis- 

In 1993, the Residential '['eriarrcy Arnericlrrietlt Act 
was introtlucetl. One very important amendment is the 
establishment ofan arbitration review panel. Users ofthe 
system who are dissatisfietl with the tlecision of an arbi- 
trator can appeal to this panel. It will have various pow- 
ers to remedy legitimate concerns. Currently, the branch 
is establishing the administrative machinery for the re- 
view panel, and they plan to have it operational by June 
1, 1994. Many of the corrlplaints we receive will be re- 
solved through this new niechanism. 

The branch administers a large number of arbitra- 
tions each year, and responcls to many thousantls of re- 

quests for information. The new legislation cvill likely 
increase significantly the demands on the resources of 
the branch. We trust that the needs of the consumers 
will be paramount in the design or redesign of the 
branch's services. 

In 1994, we hope to see an i~nprovernent in the qual- 
ity of our conimunicatiorl with the branch and the arbi- 
trators. We have found it difficult to obtain both inforrna- 
tion and meaningfi~l responses to serviceqi~ality antl other 
issues we have raised with them. For the first time in our 
history of investigating complaints about the branch, we 
have also been hampered by the refirsal ofsome arbitrators 
to provide US with responses to cornplaints despite our 
clear authority under the Orrrbtrclsrrrarl Act. Discussions 
are ongoing on this important issue. 

ritish Columbia appointedits first Ombucisman in 1979. The Otnbutlsmiui is selected by an all-yarty special 
I&lative Coam~ittec a i d  appointed by the Legislative Asembly. 'fie appoint~rmtis for a term ofsixyears, 
renewable for additional terms. The Onibuclsman is an Oficer of the Legislatureand as such is irripu-ti& non- 
partisan mtf  incleycntlent of governn~er~t. 
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own Coi~nsel are the lawyers 
mployed by the Criminal 
ustice Branch ofthe Ministry of 

the Attorney General to prosecute indi- 
viduals who have been accused of crim- 
inal offences. Most of the complaints we 
receive have to do with Crown decisions 
that an individual should, or should not, 
be charged with a particular offence. 
The discretion of the Attorney General, 
through Crown Counsel, in deciding 
whether or no1 to charge is generally riot 
subject to review by external agencies. 

However, the Crown has intro- 
duced a public cornplaints process inter- 
nally to deal with such issues. An indi- 
v id id  may make a complaint to the 
Regional Crown, the senior lawyer re- 

sponsible for all prosecutions within a 
particular region. Regional Crown will 
then investigate the complaint and pro- 
vide a response to the complainant. 

In some particularly serious cases 
the Ombudsrnan has intervened, with 
the consent of the Crown, to arrange 
meetings between the complainants and 
the lawyers involved. This has been very 
helpful in giving members of the public 
an opportunity to air their concerns, to 
be heard, and to undersand why certain 
actions were or were not taken. Often 
this helps people to put the past behind 
them. We have been impressed with the 
accountability and openness shown by 
senior members of the Criminal Justice 
Branch, arid we appreciate their 
co-operation. 

teacher was accused by some of 
his female students of sexual 
assault. The RCMP were con- 

tacted, but it took some time before the 
Crown felt there was sufficient evidence 
to charge the man. Even after charges 
were finally laid, there were several 
changes in the counsel assigned to the 
case, resulting in further delays. 
Eventually, the Court of Appeal con- 
cluded that the charges should not pro- 
ceed because the accused's rights to a 
speedy trial had been so seriously 
breached by the delays. 

'Ihis decision left the women who 
had brought the accusation of abuse 
without a judicial resolution to their 
many years of distress. 'rhey speculated 
that the Crown Coi~nsel had riot be- 
lieved their evidence, and feared that 
they might be blamed for the problem. 
As wel1,they felt that nlany of their ques- 
tions about the prosecution had not 
been fully answered in their previous 

To pit  in  place mechanisms 
that enszlre otir own  practices 

are administrative& fair. 

meetings with the Crown. We met with 
the women to tliscuss their concerns, 
and then arranged a meeting with the 
Regional Crown and one of the senior 
prosecutors involved in the case. The 
meeting was attended by four of the 

women and their counsellors, as well as 
representatives of the School Board and 
the Ombudsman's Office. The meeting 
was emotional but productive. 

The women discovered that there 
were avenues they could have followed 
to address their concerns while the pros- 
ecution was underway, had they ltriown 
of them. This lack of knowledge was all 
the more unfortunate because it seemed 
clear that had they known of these pro- 
cedures and followed them, some prob- 
lems might have been identified at an 
earlier stage while they could still influ- 
ence the process. The Crown agreed that 
these avenues may not be adequately 
publicized. They have offered to work 
with the Ombudsman's Office to revise 
some of their brochurrs for victims of 
crime and to ensure t l ~ t  they are distrib- 
uted to all concerned when charges are 
first laid. 

We were also able to identify that 
altliough the Crown could not proceed 
against the accused on the charges that 
had been stayed, there may be other in- 
dividuals who have not previously con- 
tacted the Crown with their allegations. 
In these cases, the Regional Crown 
Counsel may still be able to lay charges. 

an application to vary or cancel a court order. Cornplainants with proposals for ctiang- 
e purpose of the Family Maintenance Enforcernent Program is to collect, mon- ing the legislation (antl with no immediate personal matter requiring investigation) are 
or and enforce court orders for maintenance and maintenance agreements advised to write to the Attorney General and their local MLA with a copy to our Office 
led with a court. The program is administered by a for information purposes. Virtually all other coniplaints are re- 

private agency under contract to the government, overseen by ferred to the Director of Maintenance Enforcement for review 
the Director of Maintenance Enforcernent in the Community The Ot'f'.Zbdt'f'.Zflrl? Ofice receives and response directly to the cornplainant. The Director returns 
Programs Divisiori of the Ministry of the Attorney General. several cornplaints a week from a written disposition report on each of the complaints referred. 

The Onlbi~dsrnan's Office receives several conlplaints a both entitled to receive Our referral confirmation letters to complainants include an in- 
week from both people entitled to receive maintenance and vitation to call our Office again if they are not satisfied with the 
people required to pay it. The most frequent types of cornplairlt maintenance and people required Director.s response. 
concern conimunication breakdowns among creditor, debtor to Pa)' it. Fortunately, this procedure appears to deal adequately with 
and program staffi the inaccessibility of program staff to resolve the immediate concerns of most people. However, the underly- 
individual complaints; disagreement over the amount of arrears; unreasonable pay- ing sources of many of these coniplaints require a closer examination. As a starting 
ment clen~antls for arrears; enforcement errors; unwarranted or unnecessary enforce- point, beginning in the spring of 1994, we will be working with the Director's staff and 
ment action; lack of enforcement action; antl unfair features ofthe program's design or the program's Managing Directors to prepare quarterly reviews of complaint patterns 
legisht' ' 1011. and the issues arising from them. Regular reviews may present opportunities to identi- 

N1 new complaints to the Ombudsman's Office are examined immediately and fy changes in legislation, policy, procedure or practice that might reduce the number 
handled in different ways. Individuals are referred to court if the rernedy clearly lies in and type of recurrent complaints. 
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We regularly encourage complainants to 
November 1992 the Ombudsman use this available remedy. We have cir- 

was given jwisdiction over public culated draft guidelines to all school dis- 
schools and school boards. tricts for what we believe would be a fair 

mplaints about services to children 
are handled by the Ombudsman's 
Children antl Youth Team. 'l'he en- 
quiries ard  complaints we received 
about schools, 331 in 1993, fall into four 
categories: 
@ inadequate resources to serve chil- 

dren who have exceptional needs 
@ disciplinary measures taken by 

school officials, especially suspen- 
sion or expulsion 

@ teacher conduct 
QD school bus services and transporta- 

tion 
Comphints are generally initiated 

by adults, b ~ t  the Ombudsman's inves- 
tigation is child-centred. 

IS the process theschool used to ad- 
dress this concern fair? - is ollr key sponsored by the , 

tion. B , ~ ,  school superi"endents 
Section 1 1 of the SchoolActrequires 

&,sociation 

school boards to establish procedures 
for students or parents to appeal a deci- p.,pri\ 29 - May 1. Igg3 
sion made by an employee of the board .The palisades Hotel 

if the tlecision significantly affects the Vancouver 

education, health or safety of a student. 

appeals procetlure. Many school dis- 
tricts have responded with helpful sug- 
gestions for modifications to these 
guidelines. The Ornbuclsman believes 
that children should be aware of their 
right to appeal, should have access to a 
clear process, and should be free from 
retribution. We plan to deal with these 
issues in 1994 in a p~tblic report review- 
ing our involvement in schools since 
proclamation. 

Our work with the school 
system supports our experi- 
ence in otherjurisdictions that 
servicesfor children need to be 
integrated if they are to meet 
children's needs. 

Although we always direct people 
to use established complaint mecha- 
nisms, we have undertaken a number of 
investigations on behalf of cornplai~iants 
when there was no other available reme- 
dy, and when we believed some benefit 
could be obtained for the child. 

A goal of our Office is to promote 
self-help and self-advocacy. As much as 
possible we encourage students, their 

parents and other natural advocates to 
resolve issues on their own. We give 
them information about their rights and 
the remedies available to them. We reg- 
~~ la r ly  encourage people to become ac- 
tive with their local and district Parent 
Advisory Committee and to seek sup- 
port from other parents and students. 
Where appropriate, we contact young 
people directly to hear their views con- 
cerning a complaint. 

Our experiences with school au- 
thorities have been challenging and re- 
spectful. Schools are in a unique position 
to provide role models for children in 
demonstrating the principles of democ- 
racy and f airness. ' 

A parent of a child with a disability 
eloqiiently expresses the experience of 
many child advocates: 

We felt like a pitig-porig ballgetting 
bounced rontinuallyfrom one side 
of one tnitlistry to the other side of 
another ministry. W e  are very tired 
of everyotie passing the buck. As 
parents we are at the end of the rope. 
W e  are frustrated, stressed to the 
mm, and spend every wakitrg h o w  
advocating for our child 

parent complained that a school 
had awarded Passport to 
Education stamps to students 

on the basis of a lottery or draw instead 
of using overall school performance cri- 
teria. In addition to providing recogni- 
tion for effort, the stamps were worth 
$250 towards college tuition fees. 'I'he 
school hatl only three stamps to issue to 
ten sti~dents with e c p l  academic grade 
levels. The cornplainant felt that citizen- 
ship factors should have been consid- 
ered in determining who received the 
scholarships, and that holding a lottery 
was not fair. His child had been active in 
sports and community service and was 
class president. 

The On~budsman contacted the 
authority and corlfirmed the informa- 
tion received from the parent. We also 
reviewed Ministry of Education policy 
guidelines for this program antl found 
that they recommentled using citizen- 
ship criteria as a tie-breaker when stu- 
dents hatl equal academic grades. The 
authority expressed concern that some 
would see the use of citizenship criteria 
as unfair because it was subjective and 
open to bias. We expressed the concern 
that youth could perceive the lottery 
process as mealling that effort did not 
count antl that achievement was a mat- 
ter of luck. 

Ultimately, the authority provided 
the complainant's child with a cheque 
for $250, equivalent to the cash value of 
the Passport to Education stamp. 

ast annual reports have identified Ministry financial assistance workers 
problems with the way social and tell us they are not well equipped to deal 
financial services are aclminis- with youth issues. As well, case-load pres- 

tered under GAIN, (he Guaranteed 
Available Irrcorne for Need Act. Youngpeo- 
ple and their advocates continue to be 
confi~sed by the inconsistent way the staff 
ofthe Ministry ofsocial Services interpret 
law and policies. This confusion is reflect- 
ed in the number and complexity of corn- 
plaints we received in 1993. 

For children between the ages 
of 1 6 and 19 yeurs, the social 

sures and confused mandates result in in- 
adequate service to youth and a lack of ac- 
countability. Too often, public service 
systerns act in a discriminatory manner 
towards young people and fail to treat 
them as persons deserving of respect and 
dignity. This attitude is of yarticular con- 
cern when family relationships break 
down, when a young person's views or in- 
terests diverge from those of his or her le- 
gal guardian, arid when, as a result, the 

Servicesystem is confusingand Y O L I I I ~  person seeks help and support 

gives inconsistent messages. from social services. These youth often 
lack the necessary education, skills or ex- 

Often what appeared to be a com- perience to support thenlselves intiepen- 
plaint about income assistance turned out dently. For chilclreri between the ages of 
to be about fimily antl relationship break- 16 and 19 years, the social service system is 
down, and conflict between parent and confusing and gives inconsistent mes- 
youth about how to resolve it. Too often, sages. This age group is generally viewed 
when tlealing with requests for service as too old for child welfare services but too 
from youth, ministry staff fail to exercise young for adult services. 
their discretion. Too often, they treat 
young people as belonging to their par- Muriy yo~frig o#enders can 
ents, or to the system, as "chattel." attestpersonally to links be- 

- 

Interventions are often guided exclusively tween ne@ect, alienation 
by the wishes of the parent or profession- crime. 
als, without due regard to the views ofthe 
young person. 

A thorough social assessment of an 
unclerage income assistance applicant 
may lead to a number of alternate service 
options, but too often the narrow scope of 
these assessments leads only to the youth 
being told to return home. When serious 
family problems exist, this may not be a 
viable option. Social service systerns must 
provide young persons in these sitnations 
with a fair and caring review. When young 
people are not treated fairly they can be- 
come angry and alienated. Provincial cor- 
rectional and mental health instit~ltions 
are fill1 of youth who have become alien- 
ated from atlult authorities. Many young 
offenders can attest personally to links be- 
tween neglect, alienation and crime. 

Child advocates within and outside 
government rnust be vigilant to ensure 
that child welfare system approaches are 
not used to maintain children and youth 
as "chattel." In keeping with the United 
Nations Convention on the Rights of the 
Child, fairness requires that young people 
be treated with dignity, and that their 
views antl interests be respected and care- 
fdly considered. The Ombudsman hopes 
that upcoming reforms to the Fcirnily and 
Child Service Act will address the incon- 
sistencies and confusion in youth services. 



rie of tlie funtlatrrentcil eletrierits of fair- 
ness is tile right to be heard. This is trot n 
right reserved to those who cornrtiirnicate - 

orally, relyitrg oti their cibility to sperrk arid to hear. 
It is a right that belotlgs to everyone regardless of the 
trietrtis by whiclr they comrtiutiicate. The children at  
Jericho who stril,&ed to let their clainis be knowtr 
were ignored, discredited, anri utisirpported. Their 
clairtrs were measured strictly on the basis of 
whether there was evidence sufficient to justifi crim- 
irral charges beitlg laid. The adrnitlistrators respon- 
sible for Jericho seemed to corisider only the criminal 
uspects of the reports. Few corisidered the itnpor- 
trince of early, appropriate anri fiiir intervention. 
This was an error. 

The investig~rtion into Jericho Hill School, like 
other reports ettiatiatitig front our Office, doctinrents 
tlie tragedies that occur for sottre chillreri who (ire 
dependent orr government services outside of their 
tiatiiral homes. It is hoped that this report serves as a 
firrther guide atid at1 iriceutive to itriprove liotv rve 
meet the rieetls of chikireri in British Columbia, par- 
ticularly their need to be sr$e, in the hope thcrt such 
trrigedies are trot repented. 
'I'hese words are taken from a letter from the 

Ombudsnian to the Minister of Education, and intro- 
duce Public Report No. 32 - Abuse ofDeaf Studclit?: at 
Jericho Hill School. This report, released in 1993, con- 
cluded the investigation into abuse of chiltlren at L C ' s  
only provincial school for deaf and hard of hearing. 

i\n interim Report on Jericho was issned in June of 
1992. The then rr~ir~ister responsible asked for suggested 
names for the Advisory group. Since that time, govern- 
nlent has not actecl filrther o r ~  this recornmenclation. 
One fi~nction for the Action Council would be to advise 
government before arty chal~ges take place regarding the 
management and construction of new residences for 
lericho I-Iill students. The Ombudsman believes that this 

independent council could provide timely advice to gov- 
ernment to ensure smooth transition of the manage- 
ment of the residences from the Ministry of Education 
to the Deaf community. The participation of the Action 
Council would ensure that the new residences are de- 
signed and constructed from the point of view of the 
deaf who will reside and work within them. 

8 that government appoint and provide resources 
to atr independent Action Council rrimde up of 
members of the Deaf cotnttlunity with a mandate 
to make recomrnendations to ensure fair access 
to all public services. 

In response to the Onibudsman's final report the 
Ministry of the Attorney General has appointed former 
Supreme Court Justice, Mr. Thomas Berger, Q.C., to re- 
view claims for compensation. 1Mr. Uerger's appoint- 
ment, as Special Counsel to the Attorney General, is un- 
precedented in British Columbia. He will make 
recomrnendations to fhe Attorney General on a process 
to resolve these claims on a non-confrontational basis. It 
is not necessary for intlivitluals to have filed a report with 
police to be able to put forth a request for conipensatio~t 
to Mr. Berger. As with any vulnerable person, the 
Ombudsman supports the entitlement of those who 
choose to access Mr. Berger to be accornpartiecl by a sup- 
port person, a friend or an advocate. 

We intend to review government's progress in i n -  
plementing the recommendations regarding Jericho I-Iill 
School, and will surnrnarize this review in our 1994 
A n n ~ ~ a l  Report. Our Office will release the Jericho Hill 
School Report in a video format in American Sign 
Lang~lage in 1994. 

The complete report, PirblicReport No. 32, is avail- 
able from the Office of the Ornbutlsman. 

@ All children and youth have the right to be valued 
and to be treated with respect and dignity. 

B) All children and youth have the right to under- 
stand, to be heard, to be listened to, and to access 
appropriate advocacy supports. 

O All children and youth have the right to enjoy the 
fundamental human rights outlined in the UN 
Convention on the Rights of the Child. 

9 All children and youth have a right to a safe physi- 
cal and emotional environment. 

O All children and youth have the right to receive ap- 
propriate programs from adequately trained and 
properly motivated staff. 

O All children and youth should have the opportuni- 
ty to access publicly funded services as close to their 
home communities as possible. 

8 Deaf children are entitled to have their membership 
in Deaf culture recognized and respected. 

@ that the government publicly acknowledge abuse 
occurred at Jericho Hill school in a forum and man- 
ner it considers fit 

@ a province wide protocol for Crown Counsel and 
Police should be developed to guide the process 
when dealing with abuse victirns and witnesses with 
unique comrnunications needs 

9 the government of British Columbia should intro- 
duce legislation to ack~iocvledge that American Sign 
Language (ASL) is the language of Deafculture and 
that it be recognized as a complete language 

@ government should take immediate steps to i s s ~ ~ e  a 
clear comrnitn~ent to norl-confrontatiorlal alterna- 
tive means of determining con~pensation to those 
who alleged abuse while residing at Jericho Hill 
School for the Deafantl enter into negotiations with 
the victirns of abuse to determine an appropriate 
settlement of cornpensation 

ildren are our province's most valuable and 
drierable natilral resource. But their perspec- 

tlves are rarely sought, let alone heard, when 
public officials make tlecisions that affect them. Child 
advocacy is essential to safeguard the rights of this mar- 
ginalized population. Believing in the inherent dignity 
of the child, the Ombudsman defines child advocacy as: 

activities undertaken by self or others intend- 
ed to ensure that the rights, interests and view- 
points of children are carefully considered 
and fairly represented in all matters that affect 
them. 'These advocacy efforts are particularly 
in relation to public policies and services and 
are directed at both individual and systemic 
issues. 
In 1990, Ornbi~dsrnnri PuDlicReport No. 22 - Public 

Services to ChiMreri, Youth and Their Eilrnilies: The Need 
for Integration, called for major reforms of children's ser- 
vices, including strengthened child advocacy. In 
1993194 the Ombudsman participated in the 'Task Force 
on Child Advocacy corivened by the Ministry of Social 
Services. 'The task force was established following the re- 
port of the Community Panel on the Family and Child 
Service Act. With other Task Force members, the 
Ombudsman urged government officials to establish a 
provincial Child Advocate Office spanning all children's 
authorities. The Advocate would be an officer of the 
Legislature 

Individual fairness and systemic reform of chil- 
dren's services will require strengthened advocacy with- 
in the public service, designed to empower young people 

and respect their views. The Ombudsman has long pro- 
moted integrated approaches among government cie- 
partments serving chiltlren so that policies and pro- 
grams are delivered in a more coherent, cortsistent and 
holistic manner. Current laws, policies and practices 
tend to divide children and their families into "func- 
tional" administrative components so that the mental 
health, social service and special education needs of a 
child are viewed separately. Uut to young people and 
their advocates, these needs are inextricably linked. 

. . . the Ombudsman urged government 
officials to establish a provincial Child 
Advocate Ofice spanning all children's 
authorities. 

Since October 1993, In prepaxtion for the 
Ombudsmm's prorn~sed follow-up to Publi~ Report 
No. 22, the Ombudsman has met with hundreds of 
young people and their advocates from .troilncI the 
province to explore cv,tys to strengthen ch~ltl ,~dvoc,lcv. 
'I'o focus these discussions, the Onibudsnt~n rele,tsed n 

U~scussion Paper, Advocacy for Children mid Youth I n  
British Colurribia. 

A "report card on children's services" will be made 
available to government sometime in 1994 with public 
release targeted for June 1994. A major theme of this re- 
port, the need for strengthened child advocacy, will re- 
flect the ideas expressed to the Ombudsman by young 
people themselves. 

I. Strengthened support to natural advocates arid the 
removal ofbarriers to natural advocacy, such as the 
fear of complaining. 

2. Reform of legal advocacy to ensure that children 
are heard and fairly represented as persons in all 
legal proceedings that affect them. 

3. A Children's Charter that would detail the entitle- 
ments of children in one Act as part of a process of 
consolidating children's legislation. 

4. A newly created Ministry andlor Cabinet level 
Comnlission exclusively concerned about chil- 
dren, to act as a fixed poir~t of responsibility for 
child advocacy within the executive branch ofgov 

5. Aseparate Children's O r n b ~ ~ d r  or Advocate Office 
to represent the views and  titc crests of childrcrl to 
the Legislative Assembly atirl to  make recolnmcll 
dations to government on children's issues. 

6. Discussions with First Nations to ensure that the 
particular advocacy needs of Aboriginal children 
are adequately addressed at this time when self- 
government is being negotiated. 



e numbers of historical 
abuse complaints to the 
Ombudsman are steadily in- 

creasing. People reported that when they 
were children, residing in publicly fund- 
ed facilities or homes, they were abused. 
Some reported the abuse to someone 
when it happened; others have never 
spoken of their trauma until now. 

Many have ideritified this abuse 
while "in care" as the cause of serious 
problems in their adult years. Some 
have said they do not know how to be 
good parents. Some have said that be- 
cause they were being abused, they could 
not concentrate at school, and therefore 
lack an education. Some have said that 
they have had difficulty forming healthy 
relationships as adults. Others have said 
they cannot trust. Some have turned to 
drugs or to alcohol to help them cope 
with their memories. 

There is still an urgent need for 
government to establish a clear 
and fair process to deal with 
cases of historical abuse. 

In view of the number and the na- 
ture of the complaints, the 
Ombudsman, in 1990, asked the gov- 
ernment to establish a process that 
would respond fairly to anyone who re- 
ported having been abused as a child in 
state care. TO date government has re- 
sponded by: 

establishing a cross-ministerial 
Historical Abuse Conimittee 
amending the Lirnit~rtiorrs Actto en- 
able those who were victims of sex- 
ual abuse to pursue civil litigation 
without time limitation 
providing some mental health 
services t h r o ~ ~ g h  the Residential 
Historical Abuse Program for indi- 
viduals who were victims of sexual 
abuse while residing in publicly 
fiuidetl facilities 
paying s~nall compensation claims 
to individuals who were victims of 
abuse after 1972 through the 

'I Ion Criminal Injuries Conipens~ t '  
programs of the Workers' Corn- 
pensation Board 
appointing former Supreme Court 
Justice, Mr. Thornas Berger, Q.C., 
to advise the Attorney General on a 
process to address claims for com- 
pensation from former students 
who were abused while attending 
Jericho Hill School for the Deaf 
In each annual report sirice 1990 we 

have expressed the hope that the govern- 
ment would establish a process to deal 
with cases of historical abuse. We await 
a report from the Historical Abuse 
Committee as to what steps it believes 
government should initiate to respond 
to these complaints. 

The Ombudsman believes that 
those who have come forward with his- 
torical abuse complaints about provi11- 
cia1 government ministries and agencies 
have waited long enough for a non- 

litigious resolution. In 1993 we made 
the first formal recommendation to gov- 
ernment to pay compensation to one in- 
dividual who did not receive appropri- 
ate care from the Ministry of Social 
Services. 

'The individual had come into care 
as an extraordinarily fragile child who 
had suffered a horrendous ordeal. He 
had witnessed the murder of two family 
members, and had survived attempts on 
his own life. After a brief stay in a hospi- 
tal under psychiatric care, the youth was 
sent to a foster home in an isolated area. 
The foster parents intimidated and be- 
littled him. They threatened him with 
bodily harm and humiliated him in 
front of other children. Because of his 
past experiences, he believed that any ac- 
tion against a person was possible, no 
matter how horrific. The treatment he 
received shattered any self-esteem or 
sense of self that survived the original 
trauma. 

Today this young man is working 
towards healing. Me is fragile, but he is a 
fi~nctioning and contributing member 
of society. He is receiving support from 
the Criminal Injuries Compensation di- 
vision of the Workers' Compensation 
Board for the physical injuries that clis- 
abled hirn. An important step for his re- 
covery was to have the government, as 
the authority responsible for placing 
him in an abusive foster home, aclu~owl- 
edge that error and apologize to him. 
The young man also wanted compensa- 
tion. He came to the Ornbudsrnan with 
his concerns. 

Some have said that because 
they were being abused, they 
could not concentrate at 
school, and therefore lack an  
education. 

After investigating the situation, the 
O~nbudsman agreed that government 
had failed to put a fair process in place to 
review his claim that while in the care of 
the state his needs had not been met. 
Therefore, we recommended that gov- 
ernment pay him a modest sum of mon- 
ey as compensation for failing to provide 
appropriate care, a sum equivalent to his 
orphan's benefits. 

Government said no. Their re- 
sponse was based solely on a strict inter- 
pretation ofwhether or not the state was 
legally responsible. Our position was 
that there was a lack of process consti- 
tuting "maladministration," quite apart 
from whether there was legal liability. 

The yoimg man was devastated 
by the response of government. 
Accompanying this article, with his per- 
mission, is an exerpt fsom a statement he 
wrote after hearing the decision. 

There is still an urgent need for gov- 
ernment to establish a clear and fair 
process to deal with cases of historical 
abuse. We hope we will be able to report 
to the public the details of this process in 
our 1994 Annual Report. 

"To beqiiite honest, Ifelt relieved a f  
ter my dad freaked out. I thought 1 
would trot have to live in fear any 
more. Boy, was I wrong. I knew front 
the sturt I did not want to live at the 
foster home where I was sent. The 
foster parents yelled, screamed and 
threatened the kids every day. After 
I had been there a few days and 
watched what happened to sonie of 
the kids, I was scared for nry life. 

The overcrowding bothered me 
a lot too. At one point I had to sleep 
in a storage room with one foot of 
space between my bed and two 
others. I wondered what I did wrong 
to be treuted this way. 

The first tinie I went to see m y  
dad who was supposed to be pun- 
ished for killing two people, I was 
quite upset to learn that his living 
conditions and treatment were so 
much better than my own. l ie  slept 
in agreat big roortr with ten to fifteen 
feet between beds, with his own clos- 
et m d  chest of drawers. Stajftreczted 
hirn tvellarrtf talked to hitn liken hrr- 
ttran being. They went bowling, had 
ri bigrvooclworkitrgshop for hobbies, 
and even had pinball rnachines and 
a pool table. 

All I did wcrs work eight to ten 
hours a day. The foster pcrrerrts hit- 
rtriliated me on rnore than one occa- 
sion. They threatened to cut ofirny 
. . . if I ciidn't behave. They hit me 
and yelled at me anti I started really 
fearingfor my life. Just a few months 
earlier I watched ttry dad kill ttry 
whole farnily and now I was with 
people who treuted tne worse than 
he did, so I wrrs in cotistatrt fear. 

After I turned 19 I was well im- 
mersed in a life of drugs, cotr- 
stcintly trying to make myself feel 

better. I had little or no self-esteem 
and had not been able to grieve over 
nry loss because I was so worried 
about my own survival. 

About five years rzgo I started 
seeing a doctor and began to realize 
if1 had been put in a lovingenviron- 
rnetit I would have been able to live 
at ease and work on dealing with 
what my father had done. When I 
first went to the Ombudsman, I 
thought thatgovernrnent tvusgood. I 
tho~ight aftergovernment heard my 
story and read the letter fi-om my 
doctor stating that I had been dam- 
aged by the experience in foster care, 
thatgoverntnentwouldgive me back 
the money they used for rrry mainte- 
nance cind would apologize. Boy, 
was I wrorrg! 

Governrrrent says it is not legal- 
ly resporrsible. I have a hard tinre 
with that answer. Goverrrtnent took 
over rtiy life, told me where to live, 
paid for wry care out of m y  orphan's 
benefits, not to ntetrtion the work I 
put in at the foster hottie. What else 
atn I supposed to think other than 
that Ideseweci all the emotional and 
physicnl abuse I got? Why  was I 
treated worse tfran ttry father? 

Sotnetirnes I think about killing 
myself to make government listen, 
but I do riot want to give it the satis- 
faction. The anger I feel from the 
disrespect, the irtrmorality and total 
itidijjererrce I feel government has 
shown rne is itnnrerrse. I also feel like 
I have been punished for what rny 
dad did arid that govertrtrrent feels 
that is okay. This cornplaint to the 
Ombudsman was to help me heal 
and to feel betterczbout rnyselj but it 
has turned out to be the opposite. I 
am hurting." 

school district removed sup- 
port staff from a classroom for 
children with disabilities and 

redistributed them throughout the dis- 
trict. As a result, a child who required a 
full-time support worker coi~ld no 
longer attend school. The child's parents 
contacted the Ombudsman. 

When we contacted the authority 
we were told that a recently arbitrated 
contract settlement with teachers re- 
qnired the district to make changes in 
order to balance its budget. By redlocat- 
ing staff they were able to serve more 
children with disabilities, but within the 
same budget. 

These changes, while appearing to 
distribute limited resources more fairly 
throughout the district, had different 
impacts for children with different 

needs. For some it meant a reduction in 
the nu~nber of hours of individualized 
attention they received each week. For 
others it meant access to special sup- 
ports not previously available. For our 
complainant's child it meant a total ex- 
clusion from school. 'This was not fair. 

We are aware of an increasing 
number ofchildren whose needs cannot 
be met because of budget restrictions. 

The money we save today by not 
meeting the education needs of chilclrerl 
with disabilities can carry a high price in 
the future as these needs continue to be 
unmet. We believe that all children are 
entitled to participate in the public 
school system. Making sure that services 
are available to enable them to yartici- 
pate is money well spent. 
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Public Service Employee Relations Commission, known as PSERC, is the 
cessor to the Governrnerit Personnel Services Division. As the central per- 

sonnel and labour relatioris arni of the goveniment, it negotiates collective 
agreements with pi~blic service unions and establishes corporate policies for hurnan re- 
source management. 

In 1992, the government commissioned Judi Korbin to investigate, broadly, the 
public service in the province. Ms. Korbin haritted down her report in June 1993. 
Among its many reconitilendations was the creation of a new Public Service Act; a drafi 
of which formed part of her report. The government quickly adopted most ofthe rec- 

ommendations in the report and brought in a new Public Service Act, with the greater 
part proclaimed in September 1993. One of the significant changes is that PSERC, un- 
like its predecessor, is functioning as a centralized corporate personnel agency. We ex- 
pect to see more of a focus on ensuring consistent persorinel management policies 
across ministries. In the past, the Personnel Services Division, while promulgating pol- 
icy, did not devote a lot oftime to ensure that those policies were followed, and, as a re- 
sult, personnel issues were dealt with quite differently from ministry to ministry. 

Orice PSERC was formed, they agreed to meet to hear our perspective on some 
outstanding systemic issues. That meeting is scheduled to take place early in 1994. 

Most of the issues we deal with tend to involve excluded and managenlent em- 
ployees. The reason for this is that most public servants are unionized and the collective 
agreements provide for representation as well as mechanisms for resolving disputes, 
whereas excluded and managernerit staffdo not have these same protections. The most 
frequent corriplairits we receive coricerri the hiring process, the policies on short-and 
long-term illness, and the eval~~ation\termination process. Across the broad public sec- 
tor, we receive about 300 personnel cornplaints a year. 

B hatl been a government ernployee for 17 
ears with an i~nbleniished employment 

record. Orie day, while Mr. I3 was on vaca- 
tion, a fellow employee reported his suspicions that Mr. 
B had been i~~volvetl in deceiving his employer. Since the 
allegatioris were serious, the employer consulted with a 
lawyer, who interviewed the informant. Upon his return 
from vacation Mr. U was interviewed by his employer 
and given an opportunity to tell his side of the story. 
However, the employer did not believe Mr. U's version 
arid fired him. No one advised Mr. U that he had a right 
to have his Deputy Minister review the dismissal. 

Mr. B sued. While waiting for his case to come to 
court he looked for work but was unable to fi rid more 
than a temporary job; it is not easy to find work when yo11 
have been dismissed by your employer of 17 years for 
breach of trust. Mr. B was forced to re-mortgage Inis 
hoiw when the rates were high ill order to keep his farii- 
ily going. 

Over a year after his tlismissal, in preparation for 
trial, there was an exami~lation for tliscovery. The sworn 
testimony given by the informant was not what it hatl orig- 
inally been.'l'hegovernnier~t recognized its mistake. Mr. B 
received a settlement of 16 rnoritlis salary. But Mr. H was 
still i~~ierriployed antl the settlement left hirn far back of 
where he might have been if none of this had occurred. 

Mr. 11 visited the Onibudsnian. During our investi- 
gation we discovered that agencies of the governrnent 
were still sending correspondence alluding to the fact 
that Mr. B had been tlismissed for breach oftrust, but not 
stating that he had beeri exonerated. We intervened to 
stop the continuing unfairness. We approaclied 
Government I'ersonnel Services Division (as it was then), 
and told Mr. B's story. We spoke of the unfairness. We 
told of a loyal employee ofseveral years. We spoke ofhocv 
his e~nploynient had been wrongfidly stripped from him. 
We spoke of how a person's pride cannot be measured in 
terms ofa legal settlement. We struck a chord. Soon after, 
GPSD found contract work for Mr. B with the govern- 
ment. And on Christmas Eve, 1993 the news came: 
GPSD hatl, with the assistance of the B.C.Government 
Employees Union, found a permanent job in govern- 
ment for Mr. B. Me was back in the fold. 

11 the summer of 1986 Ms. J fell ill. She had been an 
auxiliary employee at St. Paul's Hospital for a year or 
so arid had recently become full time. She was put 

on probation and was a month into her probationary 
period when her health failed. Since long-term 
disability benefits were not available to employees on 
probation, Ms. J just faded away. 

In 1991 Ms. wrote to the long term disability plan 
holder to ask for benefits. She was told that she did not 
qualify and that even if she did her application was four 
years too bate. 

Ms. J came to the Ombudsman. Hers was a confi~s- 
ing story. She was not sure what year she had last worked 
at St. Paul's. She was riot sure why she had not applied 
for lorig-term benefits. Although not certain how we 
could assist her, we coritactetl the hospital to see if any- 
thing could be dorie. 

7 3 I he Director of Human Iksources met with 11s. She 
had never- dealt with our Office before and was imsure of 
our jurisdiction, but she listened to the complaint. She 
asked for time to review the file. Less than a week later 
she called 11s back. There had been a mistake, shc said. 
Because Ms. J had been an auxiliary for more tlim a year 
she did not need to go through a probationary period. 
She was automatically fill1 time, and had in fact been en- 
titled to apply for long-tern1 disability berefits. The hos- 
pital had erred. We were irtipressed with the Llirector's 
candour in admitting the error. 

But the Director was not through. She was not con- 
tent with simply uncovering the error; she wanted it 
renietlietl. She took the rriatter to the Hospital Board arld 
asked them to right the wrong. They agreed. She took 
the matter to the Health Labour Relations Board and 
asked them to waive the time limitation. They agreed. 
Soon Ms. J was filling in her application for benefits. 

All this within one week. All this because they 
acknowledged a mistake. All this because St. Paul's be- 
lieved that when you make a mistake you fix it. That's 
doing it as it should be done. Take a bow, St. Paul's. 

e B.C. Securities Commission regulates the se- 
curities industry in this province. Its twin goals 
are to prornote investmerit growth and to pro- 

tect investors. 
In 1987, the Principal Group Ltd., agroup ofAlberta- 

based companies, collapsed. The Group sold investment 
contracts through two subsidiaries, antl promissory notes 
through its trust company. Investors throughout Canada 
lost tiunclreds of  nill lions of dollars. Our Office investigat- 
ed the sale of investment contracts. In September, 1989 
we released Piiblic Report No. 19 - 7'he Regi'8-lllatiorl o f A i C  
Ltri. and FIC Ltd by the B.C. Superir~terlcler~t of'Brokers. We 
found that the province had beeri administratively "negli- 
gent" in regdating the Group's investment contract com- 
panies. As a res~~l t  of our recommentlation the provirlce 
paid out close to $24 n~illion dollars in compensation. 

We also investigated the sale by the Croup of prornis- 
sory notes in ILC:. In October 1991 we released I'iiblic 
o r  2 -- 771e Sale c!f Protnissory Notes irl British 
Colrrmi~ic~ 1 ) ~ .  Prirlciprrl (;ror[p Ltd Nthoi~gh we did not 
find atlministrative negligence in this case, we made rec- 
ornmentlations that W O L I I ~  help prevent a similar tragedy 
recurring. 

The 1992 Annual Report noted that the response of 
the B.C. Sect~rities Commission to Report No. 28 was 
imsatisfactory. 

This year we are pleased to say that the Commission 
has taken steps towards irnplenienting our recommen- 
dations. They have: 
@ tleveloped a plain language inforniation pamphlet 

for wide circulation 
provided toll free access for the public (through 
Enquiry BC) 
proposed legislative amendments to protect investors 
by restricting the availability of certain investments 
We believe that with these and other reconimenda- 

tions the commission will be implementing, the likeli- 
hood of another "Principal 'I'ragedy" has been lessened. 

worker came to iu when he was denied a pension by the Workers' 
Cornpensation Board. The board had tleterminetl that his back injury in 1957 
and another in 1983 had not caused him any permanent disability. The work- 

er also complained about the board's denial of a pension following his conlpensable 
knee injury in the early 50s. 

'I'he worker hatl already appealed the decision on his backclaim to the Review Boartl 
and to ttie former (;onimissioncrs, and his representative had also i~ris~~ccessfi~lly rnade an 
application k)r judicial review. 'I'he worker si~brnitted a further medical report to CYCB 
following the failed judicial review, that ~riarketlly differed from the medical opinion relied 
o11 by the board u p  to that point. 7'he former C:onimissiorlers clid not accept the specialist's 
report as significant new evitletlce and again rejected the rcqi~est for reconsideratio~i. 

After investigation, we submitted to the Appeal Division that the former 
Comrnissiorlers had erred in law by refusing to follow their policy on significant new evi- 
dence, and therefore had failed to consicler section 99 of the Workers' Corripermtiori Act. 

Regarding the worker's knee injury, we made a separate submission to WCU 
recommending a review of the earlier ~Lecisioris on the basis of conflicting metlical opin- 
ions of board doctors. 

After obtaining further metlical evide~ice, the board agreed that the worker's 1952 
injury had accelerated the degenerative changes to his right knee and that the worker 
should be assessed for a permanent pension. 

In the course of assessing the worker's knee impairment, the Disability Awards 
bledical Adviser also concluded that part of his disability was related to his 1957 back in- 
jury and to ttie cumulative effect of all his back injuries. 

The ChiefAppeal Co~nrnissioner determined that the recent medical evidence gave 
groimds for rccorisidering the li~r~rler Commissioners' decisiori. She found, on weigh- 
ing the eviclence, that the worker's 1957 back in j~~ry  had significantly affected his current 
back disability. She therefore referred the file to 1)isability Awards to deterriiine the 
worker's pension entitlement retroactive to the date his disability became permanent. 
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by John T. Shields 
President of the BCGEU 
at the invitation of the Ombudsman 

11 March 6, 1992, Premier Harcourt an- 
nounced the formation of the Commission of 
Inquiry into the Public Service and Public 
Sector. 

The government chose Judi Korbin as sole 
Commissioner, antl she turned out to be an extraordi- 
narily good choice. She quickly assembled an experi- 
encetl staff. But her unique strength in accomplishing so 
much in the year allotted was her ability to involve man- 
agement and imions, people with special expertise, and 
concerned indivitluals and groups, in working together 
towards the goal of an improved public sector. 'She ef- 
fect of this in itself is helping to remold long established 
antagonisms into new working relatioriships. 

'1'0  understand the Cornn~ission's work it is impor- 
tant to grasp the difference between public service, pub- 
lic sector and the broader public sector. 

Public service refers to the government's 40,000 di- 
rect employees, who are hired i~nder the Public Service 
Act. 

Public sector is the much larger group of workers 
and fi~nctions paid for through provincial and munici- 
pal fi~nds, about 260,000 people who provide services in 
education, health, Crown corporations, agencies and 
commissions, funded social services and municipalities. 

The term broad public sector encompasses the 
whole spectrum generated by public funding. In all 
there are about 300,000 British Columbians in this 
group, 20 per cent of the provincial work force. About 
60 per cent of the 1993194 provincial budget of $19 bil- 
lion goes to compensation of public sector workers. 

The Korbin Commission worked for 18 months, 
protlircing a two volume final report containing three 
draft bills, two of which - the Public Service Act antl the 
Public Sector Errtployers Act- were introduced by the gov- 
ernment as proposed legislatio~i and passed by the house. 

Because the BCGEU represents workers in the pub- 
lic service and each of the groups within the public sec- 
tor, we were closely involved with most of the project 
work of the Conimission. In the public sector where our 
lu~ion has been orgarlizi~ig new members, we were keen- 
ly aware of the fragmentation and n~ultiplicity of ern- 
ployers. There is little communication or co-ordination 
within sectors or between them. The Commission soon 
identified the fact that there are 2800 different ernploy- 
ers arid 500 different bargaining tables. 

Public sector fi~nding is budgeted through an indi- 
vidual ministry, such as health, to provide the service. 
The sectors have grown into hydra-shaped delivery sys- 
tems, each with its own administration. The issue facing 
the Commission was to find the balance between the in- 
terests of the goverrment that funds and mandates pub- 
lic bodies, and the fmctional autonomy of the agencies. 

The Korbin Conlmission's key recommentlation 
was the establishment of an employers' council consist- 
ing of a representative from each of the seven directly 
fi~ndetl groupings within the public sector, seven repre- 
sentatives from governnient, and observer statits for the 
municipal sector. While respecting the autonomy of the 
public sector employers, the new structure recognizes 
that the province provides the fiuntls, and in the final 
analysis is held responsible by the electorate for its fiscal 
antl policy choices. 

'I'he Commission further recommended that six 
sectoral groups - health, education K-12, colleges and 
institutes, imiversities, crown corporations and agen- 
cies, and social services - form employers' associations 
for their sector. The very act of co-ordination will force 
the sectors to address many of the issues identified by the 
Conimissiorl as needing attention. 

During the Commission's tenure I cvas more per- 
sonally involved with the work being done on the public 
service. 'I'he IICGEU had been in an almost decade-long 

series of campaigns to advocate for public service and 
against privatization. The union had experienced its 
public service membership fall from a high of 40,000 in 
the early 80s to 36,000 during the restraint program of 
the Bennett administration. As a result of privatization 
under Premier Vander Zalm the number tumbled to 
27,000. 

Along with the decline in numbers went a reciuc- 
tion in skill antl capacity of the public service to meet 
public needs. The reduced capacity brought low morale. 
One ofour objectives was to work with the Commissio~~ 
to find a way to renew the public service. 

A major problem in the way of renewal was the 
practice of contracting that had grown up as part of pri- 
vatization. An independent review done for the govern- 
ment by Peat Marwick identified 1446 contractors who 
were in fact and in law, actually employees who should 
have been hired imder the Public Service Act. 
Determination of the appropriate status of the shadow 
public service was a question of law. Several expensive 
arbitrations were scheduled to hear the cases, but it was 
within the mandate of the Commission to find a more 
efficient remedy. 

The Commission concluded that no framework ex- 
ists within government to determine whether or not 
contracting generally, or specific contracts, provided 
good value for public expenditure. Recommendations 
were made to reconsider the terms of reference for the 
letting of consultant and commercial contracts. 

The event that dominated the work of the 
Commission was the Fori~rn held to address the issues 
facing the renewal of the public service. From March 10 
to 12, 1993, approximately 130 participants including 
the premier, cabinet ministers, leaders of all the public 
service imions, deputy ministers, managers and line 
workers met with the Commission to chart a new direc- 
tion for B.C.'s public service. 'This was the first such gath- 
ering in the history of the province. For all who attend- 
ed it was a watershed experience. 

Among the far-reaching recon~mendations that 
came from the Forum, was a call for a new Public Service 
Act, which the Cornmission proposed as the core of its 
recommendations. Another outcome of the Fori~m was 
the "Partnership Committee," an ongoing leadership 
group from government and the unions. This group has 
become a vital force in working for the re~iewal of the 
pilblic service. 

The draft act proposed in the Commission's final 
report is a model in Canada, promoting employment 
equity and career development. Its reconimend a t' ~ o n s  
include responsive service to the public, encouragement 
of creativity and initiative, and promotion of harnio- 
nious relations between the government and its employ- 
ees and their unions. 

l'he draft act entrusted collective bargaining to be 
the means of balancing nlanagenient and union inter- 
ests in posting and promotion policies, staffing and re- 
cruitment, classification appeals and employment equi- 
ty remedial policy. 

Korbin's Commission of [nquiry into the Public 
Service and P~tblic Sector left a sirbstantial body of sig- 
r~ifica~lt recommendations, but she also left a different 
legacy: a new spirit, a new atmosphere ofrespect and co- 
operation and a search for common interest among the 
principals in the public service. 'the public has seen the 
results in the 1994 round of bargaining between the gov- 
ernment and the BCGEU. 

The most significant contribution of the 
Commission may well be the inspiration Korbin im- 
parted to solve old problenls in a new way. She and her 
Commission can take credit for bringing out the best in 
many people who will continue to make a difference for 
British Columbia. 

worker complained to our Office after a Medical 
Review Panel composed of orthopaedic special- 
ists found that his work injury in 1984 had 

caused no permanent disability. The panel found that the 
worker's psychogenic pain disorder had been initiated 
but not caused by the injury. We requested that the 
Appeal Commissioners seek clarification from the panel 
on the psychological aspect of the injury. The panel's re- 
sponse was that the psychogenic pain disorder had been 
activated but not caused by the inj~u-y. Since a worker is 
entitled to con~pensation if a work injury precipitates or 
triggers a disability, we requested that the former 
Commissioners consider the legal implications of that 
wording. We proposed that the former Cornrnissioners 
refer the psychological aspect to a second Medical Keview 
Panel composed of psychiatrists. In the interim, howev- 
er, the B.C. Supreme Court considered the scope of 
Medical Review Panels antl determined that WCB could 
not refer a matter to a second Medical Review Panel on 
the sole ground that a panel had made tletermirlations on 
meclical issues outside its area of specialization. The deci- 
sion suggested, however, that there may be grou~ids for a 
second panel if there were ambiguous matters that would 
be resolved by another panel, or if it became apparent as 
a result of a panel's report that a second panel with dif- 
ferent expertise was required. 

. . . since a Medical Review Panel is final 
and conclusive on the matters certified, the 
reasoning of the panel should be clear and 
logically consistent. 

The former Commissioners rejected our analysis that 
the wording of the certificate was ambiguous, and re- 
sponded that the full intention of the panel codd only be 
iunderstood by ar~alyzing the rest of the certificate and 
comments in the narrative report. The former 
Commissioners also took the position that our Office had 
"perhaps i~nconsciously" adopted certain views about 
what was the proper use of medical terminology, and im- 
derstandings of the mechanics of pain, that were incorrect. 

After the new Appeal Division came into effect, we 
requested that this decision of the former 
Commissioners be reconsidered on the grounds of an 
error of law. Our concern was that since a Medical 
Review Panel is final and conclusive on the matters certi- 
fied, the reasoning of the panel shoiild be clear and logi- 
cally consistent. Moreover, although the panel decision is 
conclusive on the nletlical issues, the board has a duty to 
consider the causation issue as a legal question. 

The Chief Appeal Commissioner subsequeritly de- 
termined that the wording ofthe certificate was ambigu- 
ous and that the former Conlmissioners had exceeded 
their jurisdiction when they attempted to resolve the am- 
biguity by imposing their medical judgment on the rnat- 
ter. She therefore referred the issue of the came of the psy- 
chogenic pain disorder to a second Medical Review Panel 
composed of psychiatrists to make a final determination 
on the psychological issue. This resolved the complaint. 
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Finance & Employment 

ny of the complaints we receive from work- 
ers about the board are about delays in hav- 
ing their complaints heard, and clifficulties in 

con~munication. In 1993 we continued the effective re- 
ferral system we established with WCB in 1990 to ad- 
dress these types ofcornplaints. We refer the complaints 
to selected Board Managers and ask the workers to con- 
tact our Office again if they do not receive a response to 
their complaint frorn the board. We are happy to report 
that few cornplainants call us back. 

We were concerned, however, when, during the 
third quarter of 1993 there was a 68 per cent increase 
over the second quarter in complaints about delay and 
communication. Ninety-six referrals were made to 
Board Managers in July, August and September 1993 
alone, as con~pared with 152 during all of 1992. 

. . . the Ombudsman Act requires workers 
to exhaust their rights to appeal and 
review available under the Workers' 
Compensation Act before we can 
conduct an  investigation. 

In November 1993 WCB reorganized its six claims 
units in Richmond into seven service delivery areas, each 

Advocacy for 

by Kathleen Costello 
Businesswomen's Advocate 
at the invitation of the Ombudsman 

oil don't have to be pushy, popular, look like a 
model or be rich to start your own business. A 
great idea, hard tvork, aandgood organization- Y 

a1 skills are far more irnportmt! 
from Step up to Success in Your Owti Business. 

In 1992,34.4 per cent of all business owners in British 
Columbia were women. 'I'he Ministry of Small Business, 
Tourism and Culture is committed to helping these women, 
and in April 1991 appointed the first Businesswomen's 
Advocate, Kathleen Costello. Her role is to increase women's 
participation in the start-up of new businesses and to im- 
prove their chances for survival and growth. She is asking 
women and busineswomen's organizations throughout the 
province for their input and assistance. 

Trends across Canada show that businesses started 
by women have a higher survival rate than those started 
by men, but it is also true that women have a harder time 
getting into business in the first place, and need special 
support systems. Surveys indicate that women entrepre- 
neurs have more barriers to overcome in running their 
businesses snccessfully, such as: 

difficulty in accessing financing 
lack of business training and information 

@ lack of encouragement from peers 
The Businesswomen's Advocate produces a num- 

ber of publications, including The Women in Business 
Start-up Kit, a guide for starting a successful business; 
Step up to Success in Your Own Business, a pamphlet to 
introduce the idea ofentrepreneurship to young women 
in school; and B.C.'sBtrsirress at ci Proft.siot~a1 W e d s  .t Organizations - Networkirrg D~rectory. 

These publications and further inform'ltion are 
available from the Businesswomen's Advocate at: 
Ministry of Small Bnsiness, Tourism and Culture 
4th Floor, 1405 Douglas Street 
Victoria, British Columbia V8V 1x4 
Phone: (604) 356-5 118 or Fax: (604) 387-5633 

corresponding to a separate geographical area. Claims 
are now assigned based on the claimant's work place. 
Obviously, the reorganization has been effective, since, 
during the last quarter of 1993, there was a significant 
decrease in delay ant1 communication complaints. 

Several levels of appeal are available to workers un- 
der the Workers' Corripensation Act. 'I'he first level is to 
the Workers' Compensation Iceview Board, an inclepen- 
dent tribunal. If a decision of the Review Board is unac- 
ceptable, the worker may apply to the Appeal Division of 
WCB. If a claim involves a medical dispute, the worker 
has a further right of appeal to a Medical Review Panel. 

What is sometimes confusing to workers is our 
refusal to investigate their claim. We explain that the 
Orrrbirdsrrmn Act requires workers to exhaust their rights 
to appeal and review available under the Workers' Cortp  
ensation Act before we can conduct an investigation. If the 
complainant has a right of appeal we can refer her or him 
to Workers' Advisers, employees of the Ministry of Skills, 
Training and Labour, for advice or assistance. These indi- 
viduals can provide services ranging from simply giving 
information to personal representation at a hearing. 

rkers 

n Occupational Hygiene Officer had recom- 
mended a penalty of $15,000 against an 
employer for a number of violations of the 

Industrial Health and Safety Regulations on the identifi- 
cation and handling of materials containing asbestos. 
Several union workers were potentially exposed to air- 
borne chrysotile asbestos as a result of these violations. 
The proposed penalty was cancelled following a rneet- 
ing between the employer and WCB. A union represen- 
tative complained to the Ombudsman that the union 
was denied permission to attend the penalty hearing. 

Exposure to airborne asbestos poses a risk of devel- 
oping a debilitating lung condition known as asbestosis, 
as well as lung or other cancers: Latency periods for these 
conditions can be lengthy, often in excess of twenty 
years. 

WCB stated that the process had been fair, particu- 
larly to the employer, and that the board did not want to 
become involved in industrial relations disputes. We did 
not accept this position and carried out an investigation 
of the incident. In May 1992, we advised the board of 
our preliminary opinion that the decision to exclude the 
union was unfair, and proposed that workers and their 
representatives be entitled to participate in the penalty 
review process. We met with consultants commissioned 
by the Board of Governors of WCB to conduct an ad- 
ministrative audit of the Occupational Safety and Health 
Divisi.on. The Administrative Auditors endorsed our 
proposed recommendation in their report. 

Exposure to airborne asbestos poses a risk 
of developing a debilitating lung condition 
known as asbestosis, as well as lung or 
other cancers. 

WCB confirmed in December that it has adopted the 
practice of permitting workers and their representatives 
full participation in the penalty review process. This 
change in practice resolved the complaint. The Vice- 
President of Prevention Services also informed 11s that a 
draft amendment is being prepared for consideration by 
the board, even though such a step is not necessary to val- 
idate the procedural change that has already occurred. 

We receive a few complaints from workers who 
have exhausted all appeals. These cases are frequently 
complex. Our ability to have these cases reconsidered by 
WCB is very limited. We are advising workers of this 
limitation while they are still in the appeal process. 

Although con~plaints about other departments of 
WCB are infrequent, important issues about the 
Prevention Services Division of the board, formerly the 
Occuyatiotlal Safety and Health Division, arise. This 

Division is responsible for investigating and imposing 
sanctions against employers who are found to be in vio- 
lation of Intlustrial Safety and Health regulations. Our 
Office has received two serious complaints about the 
procedural fairness of board decisions riot to impose 
sanctions against employers. One complaint is summa- 
rized below. Another complaint involves a serious in- 
dustrial accident in which a new employee suffered se- 
vere injuries as a result ofviolations of safety regulations 
on lock-out procedures. A preliminary report has been 
written on this complaint and our concerns have been 
raised with the vice-president of the Prevention Services 
Division. We continue to seek a resolution. 

Speech 

Jurisdiction Extended 
from an address by the Ombudsman to the Certified 
General Accountants and MLAs, April 1,1993. 

e establishment of the Ombudsman Office 
was never intended to diminish the role of 
MLAs. 'I'he Ombudsman operates within 

broad powers of investigation, and pursuant to a strict 
oath of confidentiality, neither available to elected meni- 
bers. Therefore, we consider the role of the Ornbuttsman 
and that of the MLA to be tlistirict but complementary. 
Both MLAs and the Ombudsman seek to ensure that the 
public is well served by government. 

The schedule to the Omb~rdstnan Act, to be pro- 
claimed September 1, reads: 

Governing bodies of professional arid occu- 
pational associations that are established or 
continued by an  Act. 

It must be stressed that our jurisdiction does 
not mean that our Office will replace the role of 
the governing body of professionals or that we 
will become a court of appeal for disgruntled 
citizens, unhappy with the decision of the pro- 
fessional association about one of its members. 

Extending jurisdiction to the governing bodies of 
professional groups means that where an agency is pro- 
viding a service to the public,whether or not the service 
is itself publicly funded, and the service providers . . . are 
governed . . .under a provincial statute, the Ombudsman 
should be able to scrutinize the actions of the watchdog 
agency named under the enabling legislation. 

What is fair is always context-specific. By that I 
mean, the litmus test for the decision-maker will depend 
on such factors as: 
O what are the interests at stake 
0 who is the complainant 
8 what does the governing statute say 
9 what is the nature of the profession or occupation 

Our advice is for professional and occupational as- 
sociations to scrutinize their practices, policies and pro- 
cedures for dealing with complaints from the public, to 
ensure that they balance fairly meeting the needs oftheir 
members and serving the public interest. 
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~e administrative fairness checklist was first pro- 8. Facilities: this kind of internal audit of practices? Is there an 
tluced in an annual report in 1990. Many people Does the physical plant of the agency provide a safe attitude that promotes continuous improvernent? 
have found the checklist to be helpfill. The fol- and healthy work place? Is it  designed to respect the 

lowing is a revised version that incorporates new ideas. public's right to privacy? 
Working with the checldist over the last three years has 
enabled the Omb~~tlsman to refine in more detail the 
kinds of issues people ought to consider in asking what 
is fair? 

Public Information: 
Is information for the public available in a format 
that is understandable, that uses plain language antl 
that is accessible by request or available in alternate 
forrndts such as audio-cassette, braille etc. 
Initial Contact Information: 
During initial contact, do individi~als receive an ad- 

. Opportunity to be Heard and to Kesponci: 
Are the parties affected by a decision given an 
adequate opportunity to present information and 
evidence in support of their positions? 

10. 'Timelines: 
Are decisions made and actions taken within a rea- 
sonable period of time? 

1 I. Reasons for a Decision: 
Are affected parties provided with adequate reasons 
for decisions and actions? Are the reasons commu- 
nicated in a way that is meaningful and available to 
the affected parties? 

17. Consultation with the Public: 
Are affected intlividuals and groups invited to par- 
ticipate in the planning of program initiatives and 
modifications? Is this consultation clone in a mean- 
ingful and timely way? Is the way in which the final 
decision will be made, clear from the outset to the 
participants? 

18. Use of Statistics in Planning: 
Are appeal, review and cornplaint data incorporat- 
ed in the planning and review of programs and poli- 
cies? Are there systems in place that accurately 
record and collate statistical information designed 
to evaluate and improve performance? 

equate explanation of the role of the agency, the 
worker, other staff, procedures, entitlernents, bene- 
fits, eligibility criteria and other options? 
Fornis: 
Is the purpose ofeach form clear? Are the questions At the time decisions are made or actions taken, are 
asked appropriate under the I-l~irnan Rights Act? Is individuals informed of all available internal antl 
the form in plain langi~age and easy to read? Are in- external avenues of appeal, review and cornplaint? 
tlividuals provided immediately with copies of all Is this information provided to the person affected 
forms and statements they've signed? in a non-confrontational, respectful way? Are these 
Letters: rights brought to the attention of the public 
Is all correspontlence clear and written in plain lan- through posters anti brochures? 
guage? Is correspondence available in other formats 13. Complaint Procedures: 
for people who are illiterate or marginally literate or Are there clearly defined complaint procedi~res at en B.C. residents write us complaint letters 
blind? all levels? Are there procedures for actively promot- we encourage them to enclose all support- 
Courtesy: ing public input for improvements in service? ing documents, audio cassettes, pho- 
Are all people treated with co~~rtesy arid respect? tographs and various and sundry memorabilia. This in- 

Facilities and 
Telephone and Fax Access: 
Are numbers of calls and message returns ~non i -  
tored? Are you able to leave a message by voice 
mail? Are ringing telephones answered promptly? 
Is there a 1-800 number available? Is there 
TDDIT'IY access in place including a 1-800 num- 
ber? Is there a publiciiecl fax number? 
Personal Access: 
Is the public able to access the premises? Is the front 
door level entry and autornatic opening, are there 
wheelchair washrooms, is braille in the elevator? Is 
there designated wheelchair parking? Is the office 
child-friendly? 

Organizational - 
14. Labels for Roles: 

Do labels and classifications clearly and simply 
describe the function performed, and are they 
appropriate? 

15. Reorganization: 
Is there any way to combine, separate or 
re-organize what the agency does to achieve a high- 
er quality of service delivery? 

16. Co-ordination: 
Would policy or procedural adjustments in our re- 
lationship with other community or government 
agencies improve service quality and fairness to the 
public? What mechanisms are in place to encourage 

- .  

formation explains their probl-em as they see it, and 
provides support for their position. 

Because we don't have the opportunity to visit all 
parts of B.C. as often as we would like, we have enjoyed 
seeing our complainants' worlds through their eyes. 

The videos have included shots of complainants' 
homes, gardens, pets, children and neighbours. They 
provide invaluable insight into the details of the com- 
plaint to our Office. We treat the videos as part of a con- 
fidential complaint file. 

If you have a complaint, please keep sending in your 
tapes and letters! 

eople who contact the Ombudsman's Office to initiate complaints or discuss the type of information we hope to obtain during the interview. This information will 
concerns usually have some general understanding of the role of the vary depending on the nature of the complaint; however, if you have a complaint, we 
Ombudsman. Not surprisingly, however, they are frequently uncertain about will almost invariably want to know: 

our procedures and the information we require. During preliminary discussions with your name, address and telephone number 
con~plainants we are routinely asked: 

0 Does the Ombudsman charge a fee for service? the title(s) of the authority or authorities involved 

No. any file, case, claim or other identity numbers assigned by the authority 

0 Will the Ombudsman be handling the complaint personally? a description of the decision or action to which you object 
No. She delegates her investigativepowers to her staff: She is responsible to oversee the dates of any relevant events, decisions or actions relating to the complaint 
all matters. 

0 Is it is necessary for the details of a complaint to be submitted in writing? details about any steps, formal or informal, you have taken to remedy the matter, 
including appeals or previous contact with the Ombudsman 

It is preferable. raperson is trot in a position to doso, he or she will receiveassistance 
orr the telephone or in person. @ the names, titles, addresses and telephone numbers ofthe people with whom you 

0 What docunlentation should be provided? have been dealing at the authority 

Copies of all documerrts itr the possession of the conrpl~~itiant that are relmrrt to the the authority's explanation for the decision or action taken 
cotrrplaitr t. 

@ a description of the remedy you seek 
We appreciate the opportunity to answer questions. We find that our discussions 

with cornplainants are more effective when they understand the process we follow and Once we have this information, we can decide how best to deal with your complaint. 
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Before you call the Ombudsman: 
If you are looking for current information on provincial government 
programs and services, call Enquiry BC: 

in Metro Vancouver: 660-242 1 
in Metro Victoria: 387-6 12 1 
all other locations in B.C.: 1-800-663-7867 

> If you are seeking information or documents that are in the care 
and control of government, you can first call the office or ministry that 
holds the information you require. If you are not satisfied, call the office 
of the Freedom of Information and Protection of Privacy Commissioner 
at 387-1992. 

We recognize that access to information is important. These agencies 
may go a long way to providing you with the information you seek. 
If you are still not satisfied, please call us. 

vincial 
inistry, agency oration? 

Before you call the Ombudsman,  try to find a remedy on your own first. 
Here are some helpfzd hints: 

a Call first. Try contacting the government agency or ministry by 
telephone. Try to determine who can best help you to solve your 
problem. Often problems can be solved quickly by a personal contact 
with the right person. Enquiry BC can be helpful in finding the 
approy riate department or person. 
Be ready. Have your questions ready when you call or write. 
Keep any important numbers, such as your claim number, handy 
for easy reference. 

P Ask questions. Ask the agency why it made the decision it  did 
and what policy or rule the decision was based on. You can 
ask to receive a copy of the policy or rule. 

3 Keep a record. Make notes of your calls and write down 
the answers to your questions. Keep copies of all letters or 
forms you sent to or received from the agency. 

.u Review all information carefully. There are many 
appeal processes within government. When you receive 
information, read it very carefully as it may advise you of 
the review process arid any relevant deadlines. 

We are here for all people - regardless of age, sex, race, 
nationality, place of origin, religion or disability. 

ction oft 
r The Ombudsman has the authority to investigate citizens' complaints 

against the following government agencies and bodies: 
ministries of the Province 
provincial government corporations, commissions, boards, bureaus 
or other authorities 
schools, school boards, colleges and universities 

* hospitals and other provincial institutions 
governing bodies of professional and occupational institutions, 
such as the Law Society, the College of Physicians and Surgeons, 
and the Association of Foresters 
Local governments, including municipalities, regional districts and 
the Islands Trust are scheduled to be included in early 1995. 

I fyou are not sure whether your complaint falls within our jurisdiction, 
please call us. 

stration? 
->The Ombudsman is authorized to investigate and resolve con~plaints of 

administrative unfairness. We are not a court of appeal and we cannot 
change decisions. Our concern is whether the policy, practice, process, 
guideline or law that an agency has applied in your case is fair. An unfair 
decision is one that is unjust, discriminatory, unreasonable or based on 
a mistake of law or fact. 

If you are not sure whether your complaint is a matter of administration, 
please call us. 

D ulcie McCallum 
O M B U D S M A N  F O R  B R I T I S H  C O L U M B I A  

are yon already c 
remedies within 

P Prior to investigating a complaint, the Ombudsman will encourage, 
and sometimes require, a person to exhaust existing remedies within 
government. Some examples of these remedies are: 

Workers' Compensation Board: Workers' Advisors 
ICBC: Government and Public Enquiries 
Hospitals: Patient Relations Coordinator or Director of Patient Care 

a Income Assistance: Internal Appeal Process 
B. C. Hydro: Regional Reviewer 
Public Schools: Appeal to School Board 

* Colleges and Universities: Appeal Committees 

We can assist you by giving you information about existing remedies 
within government, or you can obtain this information through the 
government agency or ministry, or through Enquiry BC. If your concern 
involves a strictly legal matter, you can consult a lawyer or go to Legal 
Aid. If your concern is not a matter of administration, you can approach 
the minister responsible or your MLA. 

We encourage self-advocacy - and we are here to assist you in that effort. 

hen you nee 
n... 

% YOU can reach us: 
By free telephone access through 1-800 numbers: 

Victoria: 1-800-567-3247 
Vancouver: 1-800-661-3247 
TTD/TTY: 1-800-667- 1303 

By local telephone access: 
Victoria: 387-5855 
Vancouver: 660- 1366 
Victoria TTD/TTY: 387-5446 

By mail to both offices: 
* 93 1 Fort Street, Victoria V8V 3K3 6 

202-1275 West 6th Avenue, Vancouver V6H 1A6 6 
By fax to both offices: Victoria: 387-0198 1 Vancouver: 660- 1691 
If you do not have ready access to a fax machine, you can use 
the fax at any government agent's office. 

Our goal is to provide services that are fair and accessible. 

mhuclsrnan 
OVlNCE OF BRITISH COLUMBIA 
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le Office of the Ombudsman received a total of 
24,462 enquiries and con~plaints in 1993, both ju- 
ristlictional antl non-jurisdictiond. The number 

of authorities will increase from 270 in 1992 to 2800 by 
1995. In order to handle the volume, the Office developed 
a sophisticated case management system. Inaugurated in 
June 1993, the new computer program has come to be 
known affectionately as the "Case Tracker." 

The Intake Analyst records on the Case Tracker 
every complaint, about both juristlictional and non- 
jurisdictiorial authorities, whether it is received by tele- 
phone, fax, mail or in person. 
I .  'She Intake Alialyst starts by entering a cornplaint 

sumrnary. 
2. 'She complainant's name, atltlress antl telephone 

number are added. If an agent is calling on behalf of 
the cornplainant, her or his name ant1 address is 
also recorded. 

3. The complaint summary is linked to the authority 
being complained about, such as ICBC or the 
Ministry of Social Services. 

4. The Case Tracker automatically gives the new com- 
plaint a file ~lurnber. 

5. The file is assigned to the Ombudsman Team and 
Investigator responsible for cornplaints about that 
particular authority. This step is important, as files 
are not assigried by the geographical location of ei- 
ther the complainant or the authority, but by rota- 
tion in the team. 
Since the Case Tracker contains a record of every 

complaint received, it has become an important tool for 
our reception staff. By checking the Case Tracker, the 
receptionist can quickly find out if a caller has an open 
file, and can direct the call to the investigator assigned to 
the cornplaint. Callers who do not have an open corn- 
plaint file are referred to an Intake Analyst. The Intake 
Analyst may also check the Case Tracker for recent con- 
tact from a caller. If the caller is inquiring about a 
recently closed file, it may be more useful for him or her 

to speak directly with the investigator who was respon- 
sible for the matter, rather than opening another corn- 
plaint file. If the investigator tlecides to reconsider the 
complaint, the file can be reopened on the Case Tracker. 

Once an investigator begins investigating a corn- 
plaint, she or he "receives" the complaint file electroni- 
cally. The investigator records on the Case Tracker all in- 
formation regarding interviews, telephone calls, 
electronic mail and docimentation relevant to the in- 
vestigation. The Case Tracker a~~tomatically codes each 
entry with the date and time it was made. If a corn- 
plainant calls for an update on an investigation, and the 
assigned investigator is not in the Office, another staff 
person can find the current status of the investigation on 
the Case Tracker, relate the iriforn~ation to the caller, 
antl record the details of the complainant's call. 

When an investigation is conclutled, the complaint 
file is closed. However, the information regarding the 
complaint, the investigative notes and the reasons why 
the file was closed, remain on the Case Tracker. I f  a per- 
son calls back about the same complaint a year later, the 
Intake Analyst has full access to the details of the previ- 
ous complaint. 

One of the more important fimctions of the Case 
Tracker is "reporting." The Ombudsman provides infor- 
mation to authorities about the frequency and nature of 
the complaints we receive. The Case Tracker can produce 
printed reports setting out the information we require. 

The reporting capability of the Case 'Tracker can al- 
so be used for investigative purposes. This process is still 
being developed, but it promises to be extremely useful. 
For exarnple, an investigator concerned about an ayyar- 
ent trend with a particular authority might decide to 
print out a specially tailored report. The investigator will 
be able to track trends in complaints about specific ail- 
thorities, as well as specific types of complaints.Such a 
report is valuable not only for investigative purposes, 
but also as a tool for our Office to review administrative 
practices by authority. 

1l8llili~ie~ (information only) 

Ccberalplahlts 
No Investigation 

Referrals and Illformation 
Statute Barred 
R e f i d  

Investigation 
*Currently Active 
Closed 
Closed - No Findings 

Abdntloned 
Withdrawn 
Discretion 

Settled 
Consultation with Authority 
Without Consultation 

Closed - with Findings 
Substantiated 

Remetl~etl In Whole or Part 
Not Rernetlled 

Not Substnntiatetl 

qbntstanthg 
Recornmendations 
(Remedy pending) 

The C~rrreritly Actrvefigrrre at the tirtle ofprinting irr 1794 is riot 
included nsprzrt of this Atlrl~rnl Report. It varies frorn drly to clay. 

Authority Enquiries Complaints I 
No Investigation 

Referrals & : Statute : kercise of Closed - 
Info Barred : Weretion No Finding 

0 i 0 7 3 
0 0 0 2 
0 0 ; 7 2 

Investigation I 
Settled C l d  - With C'indings 

Sabolantiattd Xot Substantiated 

2 0 5  
1 0 0 
4 0 . 2  

0 0 0 
3 0 3 
0 0 0 
0 0 - 0 
0 2 2 

5 0 : 0 
0 0 - 0 
7 0 : 4  

28 3 15 
0 0 . 1  

67 O i 6  
0 0 - 4  

400 3 : 289 
15 : 1 . 2  
0 i 0 ' 0 

4 : 0 4 
14 i 5 19 
25 3 23 
19 I 10 
12 1 7 

118 5 ' 41 

B.C. Assessment Authority 
B.C. Building Corporation 
B.C. Ferry Corporation 
B.C. Hazardous Waste Management 

Corporation 
B.C. Hydro &Power Authority 
B.C. Lottery Corporation 
B.C. Railway Company 
B.C. Transit Authority 
Colleges and Universities 
Conflict of Interest Commissioner 
Hospitals 
Insurance Corporation of B.C. 
Ministry of Aboriginal Affairs 
Ministry of Advanced Education, 

Training & Technology 
Ministry ofAgriculture, Fisheries & Food 
Ministry of Attorney General 
Ministry of Education 
Ministry of Employment & Investment 
Ministry of Energy, Mines & 

Petroleum Resources 
Ministry of Environment, Lands & Parks 
Ministry of Finance & Corporate Relations 
Ministry of Forests 
Ministry of Government Services 
Ministry ofHealth 
Ministry of Housing, Recreation 
& Consurrier Services 

Ministly of Municipal Afhirs 
Ministry of Skills, Training & Labour* 
Ministry of Small Business, Tourism, 

&Culture 
Ministry of Social Services 
Ministry ofTransportation &Highways 
Ministry of Women's Equality 
Office of the Premier 
Professional & Occupational Associations 
Public Schools 

TOTAL 

* Workers' Corrrperlscrtiotl B o d  itlcllrtlerl with Ministry 
- 
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n April 1, 1993, our Office was given authori- 
ty to investigate complaints about all hospitals 
in British Columbia. This investigative au- 

thority is unique, as no other Canadian Ornbutlsman 
has juriscliction over hospitals at this time. 

Early in 1993, we began to contact all the hospitals 
in B.C. to tell them of our upcoming juristliction. We 
outlined how the Ombudsman Office was structured 
and how we carried out our work. We provided them 
with a copy of the latest annual report, our adrninistra- 
tive fairness checklist arid information about the terms 
the Ombudsman uses to conclude files. We asked each 
hospital to send us a copy oftheir internal complaint res- 
olution mechanism. 

We set up the following procedures: 
We refer a person to the hospital con~plaint 
process if they have not already used it. 
We request that the hospital respond directly to 
the complainant with a copy to us. 
We developed form letters for outlining the com- 
plainant's concerns to the hospitals, and for ex- 
plaining to the complainant what we have done. 
Building on this system we hope to develop a data 
bank of complaint processes within hospitals. 
We developed a hospital complaint categorization 
system for our own use and shared this informa- 
tion with all the hospitals. Our aim is to standard- 
ize our reports and provide a basis for more mean- 
ingful statistical reporting for our Office and for 
authorities in the future. 
Ombudsman staff will eventually visit each hospi- 
tal and meet with key personnel and patient repre- 
sentatives to discuss our role. We hope to visit all 
hospitals in the province within the coming years. 
In September 1993, the Office of the Ombudsman 

became responsible for complaints from a wide variety 
of health-related authorities. In addition to complaints 
regarding hospitals, the Health Team now considers 
complaints about all programs of the Ministry of Health, 
including the Medical Services Plan, Continuing Care, 
I'har~nacare, and Alcohol and Drug I-'rograms. The team 
also investigates complaints regarding a number of 
health-related boards, commissions and agencies, such 
as the B.C. Review Board, the Emergency Health 
Services Commission, the Forensic Psychiatric Services 
Commission, and the Provincial Adult Care Facilities 
Licensing Board. 

Our goal is to ensure that theprinciples of 
fairness and natural justice are met. 

In October 1993, self-governing professional and occu- 
pational associations came under the jurisdiction of the 
Ombudsman. The Health Team assumed responsibility 
for complaints about 14 self-governing bodies associat- 
ed with the health professions in British Columbia. 
These include, among others, the College of Physicians 
and Surgeons, the College of Chiropractors, the College 
of Dental Surgeons, the Registered Nurses 
Association, and the College of Pharmacists. 

Drawing on our experience with the hospitals, we 
initiated a similar process of introduction anti eclitca- 
tion. We met with each of the 14 self-governing bodies to 
establish a working relationship. We are now learning 
about the structure, responsibilities and internal review 
mechanisms for each of the new authorities we investi- 
gate so that we can share this information with those 
who contact our Office. 

W e  are aware that the amount ofgovern- 
ment influence over a person's life, when she 
or he is hospitalized, is tremendous. 

'I'here are many reasons why the Ombudsman 
should be involved with complaints about hospitals and 
health services. 

We can act as an alternative to litigation in matters 
of administration. In some cases it will be necessary 
for a person to choose the legal route. In some 
cases we can provide an alternative remedy, where 
appropriate. 
The Ombudsman can investigate complaints from 
patients, the patient's family, from staff members, 
from community groups and other organizations. 
If the team notices a recurring problem, we can 
recommend that the Ombudsman initiate an inves- 
tigation, particularly when the person(s) affected 
are not in a position to come forward. 
We can facilitate com~nunication among hospitals, 
the Ministry of Health, professional associations, 
and union groups, where appropriate. 
The Ombutlsman's Office cari provide information 
to the public through our annual and specialized re- 
ports, such as our report on Riverview Hospital, 
soon to be released. 
We regularly visit institutions providing service to in- 
dividuals in the mental health community, to people 
with disabilities and to seniors. These on-site visits al- 
low any person who wishes to make a complaint, but 
who may not have the opportunities because of their 
situation, to do so. Not everyone finds it easy to call 

US by telephone. Not everyone can write a letter of 
complaint. We are aware that the amount of govern- 
ment influence over a person's life, when she or he is 
hospitalized, is tremendous. Hospitals and similar 
health care institutions have many rules and poli- 
cies. For those who are hospitalized over a long pe- 
riod, the fairness of the institution's policies and 
procedures becomes critical. 
We are uniquely situated to bring about change to 
the cornplaint processes currently used in hospitals. 
Review by the Onibudsman cari assist in standard- 
izing these procedures. As we receive complaints 
from hospitals all over the province, we get the 
whole picture, with the strengths antl weaknesses of 
each model. Standardization may lead to a more 
equitable situation. Patientlresident rights will be 
determined by a common standard, and by 
whether the facility has patient-centred policies and 
procedures, and an effective internal review. 
The team works to ensure patient-centred service 

delivery in every investigation we initiate. Even in those 
cases in which we must refer the complainant to the hos- 
pital for internal review, we make sure that either our 
Office or the hospital, a r~d  usually both, keep the com- 
plainant informed. We are careful to ensure that the 
complainant feels invited to return to us, should she or 
he still be dissatisfied after the internal review process 
has been completed. 

The Health Team works to provide resolu- 
tion, mediation and negotiation services to - 

all parties involved in  a complaint. We 
always attempt to reach resolution, when- 
everpossible, and not attach blame. 

There are no physicians or nurses on the team, we 
are not specialists in health care, and we make no at- 
tempt to second-guess the medical judgment of health 
professionals. However, we are specialists in the area of 
administrative fairness. The Health Team brings this ex- 
pertise to its review of the policies and procedures of 
health care organizations. While we may not comment 
on medical diagnosis or clinical judgment, we can and 
do comment on related administrative procedures. 

The Health Team works to provide resolution, medi- 
ation and negotiation services to all parties involved in a 
complaint. We always attempt to reach resolution, when- 
ever possible, and not attach blame. Our goal is to ensure 
that the principles of fairness and natural justice are met. 

To focus on prevention. 

ree days after he was hired, a 
new employee was injured at his 
work place and transported to 

hospital by ambulance. The B.C. 
Ambulance Service billed his employer, 
a small manufacturing firm, for $444. 
The firm's accountant contacted the 
Ombudsman on behalfof her client. She 
felt that the ambulance charge was ex- 
cessive, especially since the cost for the 
ambulance would have been $45 if the 
man had been injured at home. 

Wherl we contacted the Ambitlance 
Service,they told us that since the fee in 

question was set by Cabinet, they could 
not change it. The Emergency Health 
Regulations, which had been revised ef- 
fective January 1, 1993, determine the 
fees charged by the Ambulance Service. 
The reason that a person injured at work 
pays more for an ambulance than a per- 
son injured at home is that the Workers' 
Corrrperrsdorr Act governs the person at 
work. The Act requires employers to 
provide emergency transportation when 
an ernployee is injured. In such cases, the 
I~egi~lations set a flat rate of $444 for the 
transportation of an employee. 

e government's decision to 
verhaul the health care service 
elivery system, as recommend- 

ed by the Seaton Royal Commission, 
will affect many people. The reorganiza- 
tion will consolidate the 700 local hospi- 
tal boards and municipal service 
providers into a more efficient and cost- 
effective administrative mechanism 
closer to the communities they serve. 

When the plans were first an- 
nounced to create new Regional Health 
Boards antl Community Health 
Councils under the new Health 
Authorities Act, we identified to the 
Ministry of Health the impact that 
might have for our Office. We were con- 
cerned that many people would be re- 
ceiving services from new agencies not 

contemplated by our statute when it was 
written in 1978. The Ministry of Health 
has agreed that those responsible for ad- 
ministering health care under the new 
arrangement will fall within the jurisdic- 
tion of the Ombudsman. The govern- 
ment recognizes that it is important for 
the public to be served by administrative 
agencies that are committed to fair prac- 
tices, policies and procedures. During 
the period of transition, there is likely to 
be some confusion. The government 
plans to issue an order in council early 
next spring(1994) that will extend our 
authority to include the Boards and 
Councils. Members of the public can 
rest assured that they will still be able to 
bring their concerns about health care in 
their communities to our Office. 
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April 1993, a woman contacted return the receipts. The woman now had 

our Office complaining that a major problem, as without official 
Pharmacare had denied her request Pharmacare receipts documenting that 

from an address by the Ombudsman to the B.C. Health Association, May 1,1993 to authorize duplicate receipts. (A phar- she had met the Pharmacare deductible 

11s Office is not insensitive to 
the complexities faced by 
health care professionals and 

health delivery institutions in 1993. 
Some of the factors compounding the 
delivery of health care services are recent 
jurisprudence regarding access to rned- 
ical files, freedom of information, new 
legislation for emancipated minors, the 
guardianship review, new policy direc- 
tions outlined in "Closer to Horne" antl 
other Ministry of Health policies. These 
developments are cotnpoundeci by the 
challenges ofhospital closures and ensu- 
ing potential for loss of employment, 
sense of public desperation over unern- 
ployment, an increasing ageing popula- 
tion, and identification by multicultural 
and disabled groups of their needs with- 
in generic services. It is hoped that the 
involvement of the Office of the 
Ornbutls~nan with hospitals will have a 
positive result. 

. , , 
Our first position [regarding com- 

plaints] is to refer the member of the 
public to available remedies within the 
institution against which there has been 
a complaint. Whether that involves a re- 
ferral to the Chief Executive Officer, the 
attending physician, an internal ethics 
committee or a hospital complaintsl 
patient relations position, we encourage 
the authorities themselves to have 
responsive and appropriate systems in 
place. 

The role of the Ornbudsrnan is 
to investigate allegations of 
administrative irnfairness in 
public n~ithorities over which 
she hasjtlrisdiction. 

There may be other remedies avail- 
able to the public that go beyond the 
bounds of the hospital itselfthat may be 
appropriately pursued by the person 
complaining. These may include the 
Ministry of Health or the governing 
body for the self-regulating profession 
or occupation such as the College of 
Physicians antl Surgeons or the 
Registered Nurses Association. If we do 
choose to investigate a matter, we do not 
have the power to make a decision. The 
role of the Ombudsman is to investigate 
complaints on an individual matter or 
systemic basis and to make recommen- 
dations to the affected authorities. 

Our Ojfice is not insensitive to 
the corriplexitiesfaced by health 
care professionals and health 
delivery institutions in 1993. 

In planning for the proclarnation 
over the remaining hospitals in British 
Columbia, our Office took the following 
steps: 
10 we prepared a letter to each hospital 

asking them to identify a liaison 
person whom we could contact in 
the event we receive a complaint 

@ we asked for an explanation from 
each hospital of those mechanisms 
available to the public to which we 
can refer people 

... 
We had the good fortune to have a 

secondment from the Vancouver Cener- 
a1 Hospital, Mr. Terry MacKay, who as- 
sisted us to become familiar with the in- 
ternal workings of hospitals arid to 
develop an appropriate outreach program 
to assist authorities to prepare for our 
jurisdiction. 

macy requires special authorization from 
Phar~nacare, before they can issue dupli- 
cate receipts). The woman explained that 
she had submitted her receipts to the yri- 
vate insurer providing her extended 
health benefits. This insurer covered 
80 per cent of her family's prescription 
tirug costs, up to the Pharmacare de- 
ductible. Once she received payment, and 
the receipts, back from the insurer, she 
sent the receipts to her for~ner spouse in 
Newfoundland. He was to submit the re- 
ceipts to his private carrier for the re- 
maining 20 per cent and forward the 
money to her, as she had full custody of 
their children. However, he refused to 

of $400, she would be unable to submit a 
claim for the drug costs not covered by 
the private insurer. 

When Phar~nacare denied her re- 
quest to authorize duplicate receipts, she 
found herself in a state of double jeop- 
ardy. Pharmacare refused to consider 
her claim without proof that she had 
met the deductible, yet would not au- 
thorize the pharmacist to issue duplicate 
receipts, the only way of ciocumenting 
that she had met the deductible. 

After some discussion with our 
staff, Pharmacare agreed to a~~thorize 
duplicate receipts, thus resolving the 
complaint to the woman's benefit. 

woman reported to our Office 
that she believed her husband 
had died in unusual circum- 

stances after a brief stay at a hospital. 
According to her, after the hospital had 
ignored her request for information 
about her spouse's treatment, she be- 
came frustrated and hired a lawyer. It 
soon became evident to her and her 
lawyer that it would be expensive to pur- 
sue the matter through the courts. 
Furthermore, she found that she was 
unable to obtain the evidence she felt she 
needed to prove any negligence because 
it required asking one doctor to testify 
against another. Since there had been a 
number of nurses involved in her hus- 
band's care, she was unable to get a clear 
picture of exactly what had happened 
and when. 

When she contacted the Ornbuds- 
man, she said she was asking for the in- 

can review all aspects of her late hus- 
band's stay in the hospital with the ex- 
ception of the attending doctor's clinical 
care. 

This is what we did: 
concerning the doctor's actions, we 
advised her she could lay a corn- 
plaint with the College of Physi- 
cians and Surgeons 

10 we advised her that she could refer 
the actions or inactions of the nurs- 
es involved to the Registered 
Nurses Association of B.C. 

8 we undertook to review the hospi- 
tal's response to her information 
requests and complaints and ob- 
tain the necessary information 
from the hospital 
Once the hospital's reply tias been 

received, if there are any shortcomings, 
from an administrative fairness perspec- 
tive, the Ombudsman can recommend 

vestigation so that no one else would that changes be made by the authority, 
have to go through what she had. We at no cost to the complainant. 

Family whose mother was a res- 
ident of a long term care facility 
in Langley, B.C., complained 

about a 50 per cent increase in her user 
fee. The letter from the Ministry of 
Health announcing the increase was dat- 
ed March 3 1, 1993, but was not received 
by the facility until July 1993. The rate 
increase was considered retroactive to 
May 1, 1993. 

Sometime in May the family was 
told that there woultl be a rate increase, 
but that the amount would not be tleter- 
mined until the facility hat1 official word 
from the ministry. The fimily found this 
course of action, that is, retroactive pay- 
ment of an indefinite amount, to be un- 
fair, and also questioned the actions of 
the Ministry of Health in raising resi- 
dential user fees by such a large amount. 

We asked the Assessment and 
Entitlement Branch of the Ministry of 
Health to look into the matter. After re- 
viewing all the information, the branch 
determined that the rate should be $23.40 
per day, effective August 1, 1993, and riot 
$34.00 per day, as indicated earlier by the 
ministry. As well, the retroactive amount 
was determined to be $23.30 per day 
from May 1, and not $33.90. How did 
this happen? Apparently the h4inistry of 
Health based the mother's user fee rate on 
the 1991 income tax return, the rnost re- 
cent one they had, rather than the 1992 
return, filed in April, 1993. 

The family prornptly sent a copy of 
their mother's 1992 tax return, the min- 
istry re-calculated the fee, and a credit 
was applied against the mother's ac- 
count in the long term care facility. 

young man came to our Office 
with an iulusual complaint. 
Although he had always lived in 

B.C. he was toltl by the Medical Services 
Plan that lie would have to establish his 
residency in the province before he would 
qualify for coverage. How did this strange 
situation come about? When his parents 
moved to Alberta from B.C. he continued 
to attend college in Prince George. While 
in school his medical coverage had been 
provitled under his father's Alberta rned- 
ical plan. Once he graduated, and so 
ceased to be a full-time student, he no 
longer qualified for the Alberta coverage, 
which lapsed on November 30, 1993. 
When he contacted the Meclical Services 
Plan in early December 1993, he was told 

that he would not be eligible for coverage 
in B.C. until March 1, 1994. 

When investigating the complaint, 
the Ombudsman was advised that the 
Plan was bound by an interprovincial 
agreement. The agreement stated that 
when a family moves from one province 
to another, and a child stays behind, the 
child's resiclerice for the purposes ofmed- 
ical coverage is that of the parents. This 
agreement is apparently based on the as- 
sunlption that the child will later join the 
family, or is treated as legally their re- 
sponsibility. However, as this young man 
hacl never lived outside B.C. antl had no 
intention of moving, the Plan agreed to 
provide coverage effective December 1, 
1993, waiving the waiting period. 
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The Focw in the Riverview Wo itd Report 
8 A young man spoke of speriding clays on a locked 

ward staring out windows, listening for the sounds 
of traffic and passing trains, his links with the out- 
side world. 

4B A couple talked ofhaving two of their children go to 
Riverview at different times, and of the mix of ex- 
cellent care and benign neglect they encountered. 

@ A wonmi on Vancower Island recalled the des- 
perate isolation she felt on being sent to Riverview, 
cut off from hiends antl family. 

d A hospital social worker told of the joy she felt in 
seeing a long-term patient adjust happily to a place- 
ment in the con~munity. 

@ A woman in the Interior related what it was like to 
be reunited with her sister who hadspent almost 30 
years living in Riverview and other psychiatric 
treatmeat facilities. 
These were among the marly impressive and touch- 

ing stories the Ombudsman heard while conducting an 
investigation of Riverview Hospital, one of her major 
undertakings of 1993. A series ofincidents led interested 
community groups and individuals to question the 
openness of the hospital to listen to the voices of pa- 
tients, their families and advocates. In the fall of 1992, 
after hearing from many of these people, the 
Ombudsman decided to initiate an investigation. 

Patierrts in a r ~ y  psychiatric hospital 
are socially devalued and vulnerable. 
Advocacy is one way in  which their 
v~drierability can be addressed. 

. . 
I his investigation represented the first systems re- 

view of a major psychiatric hospital by a Canadian or 
other Ombuclsman. Whel~ deciding on the scope of the 
inquiry, the Omb~~clsnian decided to cast the net broad- 
ly in order to encourage as many people as possible to 
share their views with 11s. The focus ofthe investigation 
was to discover the ways in which Riverview Hospital is, 
a ~ ~ d  needs to be, aciniinistratively accoi~ntable to the 
group i t  serves. tlowever, the Ombutlsrnan asked t o  
hear the broad range of concerns of patients to see 
whether and where the hospital was falling short of 
meeting its public responsibility to listen to and address 
those concerns. 

Two investigators from the Health Team spent 
many n~onths of 1993 interviewing present and  former 
patients, family members, members of conlmunity or- 
ganizations working in the mental health field, 
Riverview Hospital staff and administrators, and 
Ministry of Health personnel. They considered the two 
key issues of responsiveness and advocacy. Interviews 
and group meetings were held in Campbell River, Prince 
George, Victoria, Penticton and Kelocvna, in an effort to 
i~nderstantl how this provincial hospital touches lives 
around U.C. 

Over the last half of 1993, the Health Team re- 
viewed the results of these interviews and the huntlreds 
of documents provided by Riverview Hospital, and put 
together its draft report. 

One of the challenges to the Ombudsman in doing 
this investigation was the difficulty ofcommenting on a 
system in transition. B.C.'s mental health system, in- 
cluding Riverview Hospital, is undergoing major stri~c- 
t iml and policy changes. The related moves of downsiz- 
ing Kiverview and providing more mental health service 
in commimity settings, combined with the region 1' ~za-  
tion of health care generally, created a kaleidoscopic ef- 
fect. Every time it seemed we i~ntlerstood a part of the 
hospital's programs or services, the situation changed. 

Thefocus ofthe investigation cvus tcl 
discover the ways in which Riverview 
f-losy ital is) cind rieeds to be, ~~d~rliriisira- 
tively accoiiriiuble to the group it serves. 

A great deal changed in the precise area i~ncler in- 
vestigation: response mechanis~ns at the hospital. As our 

I Patient Concerns Society* 

What Should Your Rights Be?? ... 
What Would You Like Your Rights To Be?? . 

(wh~le ~n Rwerv~ew Hospital) 

If you have oplnlons or vlews regard~ng these very 
Important toplcs then 

Attend the two upcoming forums with Riverview 
management to discuss the proposed Wiverview 
Hospital's Charter of Patient Rights. 

- 1 The First Forum is . . . 

1 Date: Tuesday, Novernber 23,1993 

1 r ime: 1.30 p.m. - 3:00 p.m. 

Location: "H5" Fifth Floor, Recreation Room 
East Lawn Building I - 

Refreshments will be served. 

investigation commenced, a new PresitlentICEO and a 
community-based Board of'rrustees were named to the 
B.C. Mental Health Society, which is responsible for the 
operations at Riverview Hospital. They showed energy 
in reviewing many long-standing policies and practices 
at the hospital. In many instances, they were p ~ ~ s h e d  to 
do so by an active Patient Coricerr~s Society, who repre- 
sented the interests of the patients. Among the initiatives 
announced during the latter stages of the investigation 
was the Hospital's Charter of Patient Rights, the first 
such tlocurnent adopted by a Canadian psychiatric hos- 
pital. The hospital also convened an Advocacy Project 
'Seam that protlucetl a valuable study on systemic antl 
individual advocacy by atid for patients. 

The Ombudsman hopes to release Pirblii- Report 
No. 33 - Listerritrg: A Rrview 01 Riverview Hospital, in 
April 1994. Almost 200 pages in length, Listerring will 
contain approxirilately 90 recommentlatiom dealing 

with the major areas of Riverview Hospital life - legal 
rights, quality of life issues, treatment issues anti transi- 
tion or discharge planning issues. 

Rtwonr nrenrdations: 
8 that the hospital create a senior administrative 

position of Patient Relations Co-ordinator, to 
take a lead role in developing a complaints pol- 
icy and other patient-centred initiatives within 
the hospital 

4) that the role of patient collective advocacy be 
recognized and supported to help produce 
change in the way things are done in an institu- 
tional facility like Riverview 

'She role of acivocacy in ensuring that patients are 
heard and their interests considered in Riverview's pro- 
grams antl services developed into a major theme of the 
Ombudsman's investigation, and led far beyond the 
confines of Riverview. Patients in any psychiatric hospi- 
tal are socially tlevalued and vulnerable. Advocacy is one 
way in which their vulnerability can be addressed and 
diminished. 

Recon~~rend;~tio~a: 
8 the appointment of a Mental Health Advocate 

for British Columbia, anti government assis- 
tance to develop a network of community- 
based non-legal advocacy services to support 
clients of mental health services, both those re- 
siding in hospital and those in more indepen- 
dent settings 

The Ombuclsman intends, through these and other 
recommendations contained within the upcoming re- 
port, to point to a model ofadministrative fairness in the 
delivery of services that would improve not only 
Riverview 1-Iospital, but the evolving mental health sys- 
tem in B.C. That new system is planned to inclucle small- 
er, regional psychiatric hospitals to replace solne of 
Riverview's capacity, as well as primary antl secondary 
services adequate to support clients in their homes and 
communities. Listet~ir~g will serve its purpose if it con- 
tributes to the discussion of how to keep the process of 
listening to persons receiving psychiatric services at the 
centre of our attention while our health care system 
undergoes major change. 

ersons with Head hnjmies 
young woman sustained a head injury that af- 
fected her behaviour to the point that she posed 
a risk to her own and others' well-being. As a re- 
sult, she was hospitalizeci involimtarily in the 

psychiatric unit of a large urban hospital. Her mother- 
in-law contacted the Ombudsman. Everyone involved 
in the case, she said, agreed that her daughter-in-law did 
not belong in a psychiatric facility, since it did not have 
treatment to offer her. What she needed was a rehabili- 
tation program in a secure and 

Inciividuals may receive good acute care in hospital fol- 
lowing the occurrence of an injury, but have great diffi- 
cdty  finding the rehabilitative services needed to help 
restore lost skills. Those who experience changes in 
mood and behaviour that irivolve "striking out" can get 
caught up in the criminal justice system, or be detained 
in psychiatric facilities that are not well-suited to rneet- 
ing their needs. 

In recent years U.C. began to develop residential re- 
habilitation programs for per- . - - - 

supportive residential setting. sons with a head injury, but still The youngwon1an expressedgreut 
few exist. In this uartici~lar case. We confirmed the details of - - .  . - .  

the co~nvlaint with hosvital usv- fr~istmtion a t  beirig held on n we discussed with Ministrv of . ,  
chiatrists. Ministry of Health of- locked ward with no prospects for Health officials the possibi~i;~ of 
ficials and the patient herself. help lo get her life back on track, having the young woman trans- . . Ihe young woman expressed ferred to a leading facility special- 
great frustration at being held on izing in this kitid of care. With 
a locked ward with no prospects for help to get her life their co-operation, and after cliscussions over program 
back on track. and fi~nding mandates, the woman was transferred. Until 

7 > 1 he C>nibutlsman learned that there is a serious more such facilities become available, however, many in- 
shortage of residential and rehabilitative programs for clividuals in psychiatric and long-term care placements 
persons with head injuries in U.C., particularly individ- will complain to the On~budsrnan that they are not re- 
d s  who have "acquired," or 01-ganic, inj~~ries, as op- ceiving the kind of individually tailored rehabilitation 
posed to those resulting from a trailmatic incicient. that call allow them to achieve their fill1 potential. 



woman was denied a crisis grant to pay for the 
repair of her refrigerator. She complained to the 
Ombudsman that her request to have a tribunal 

review the Area Manager's decision had also been de- 
nied. The Area Manager had refused the crisis grant be- 
cause the woman had already paid for the repairs using 
her credit card. The manager's decision to deny the tri- 
bunal was based on a Supreme Court ruling. This deci- 
sion defined a crisis grant as a grant for an unexpected 
item of need that the applicant is unable to obtain be- 
cause of lack of money or assets, or inability to obtain 
credit. 

Our Office consulted with the ministry's Income 
Assistance Division. They indicated that the denial of 
appeal to a tribunal is not ministry policy, and that 
although a court decision sets a precedent, there is no 
delegated authority under the regulations to deny access 
to a tribunal on the grounds that the original decision- 
maker relied on a precedent. Iricome Assistance staff 
clarified this issue to all the district offices by memoran- 
dum. 

n August 31, 1988, we received an unusual no unfairness to the client. We knew that it was corn- 
complaint, and, as it turned out, a complaint mon for clients to wait ten days to two weeks for an in- 
that took a very long time to resolve. A take appointment, and so argued otherwise. The min- 

woman claimed that the Ministry of Social Services had istry then adopted the position that most district offices 
unfairly deducted fi~nds frorn her income assistance were interpreting the policy to mean that benefits be 
cheque. She explained that she had contacted the min- pro-rated from the date the client completed the pre- 
istry on July 28, 1988, but they had been unable to application inquiry form, usually the first date of con- 
arrange an intake interview until tact. This did not match our ex- 
August 3, 1988. After she had perierice either. We issued a pre- 
seen the intake worker, she was . . .the ministry agreed to amend the liminary report, pursuant to . - 
told that the ministry WOLIICI be policy, pro-mtingbenefits from the section 16 of the Omburlsriinn 
deducting $20 per day for the date of contact, not the date the Act, stating that we were consid- 
first three days of August, $60 in ering reconlmending that the 
all. The woman felt this was ex- GAINapplication completed policy be changed, so that bene- 
tremely unfair, that she was be- 
ing penalized for the ministry's 
inability to process her application more quickly. 
However, she was told that the ministry had recently 
amended its policy to require subtracting a portion of 
the support allowance for each day ofthe month prior to 
the date of application. The woman appealed unsuc- 
cessfully before coming to the Onibudsman. 

We contacted the ministry and confirnietl the 
change in policy. The ministry argued that since new 
clients were seen within 24 hours of contact, there was 

fits were pro-rated from the date 
of contact. 

After receiving the report, the ministry surveyed the 
field to find out whether district offices were using the 
date the application was completed, as stated by the pol- 
icy, or the date the pre-application inquiry form was 
completed. They did not formally share the results of this 
survey with our Office. However, after much discussion, 
on August 3,1993, the ministry agreed to amend the pol- 
icy, pro-rating benefits from the date of contact, not the 
date the GAIN application was completed. 

by Pat Vickers 
Advocate for Service Quality 
at the invitation of the Ombudsman 

n 1992 the Advocate for Service 
Quality for Persons with Mental 
Handicaps was appointed. While I 

report to the Minister of Social Services, 
I work in co-operation with but inde- 
pendently of both my lead ministry antl 
thc Ministry of Health. 

'The role of the Advocate is to sup- 
port individi~als and their families in ob- 
taining service from service providers 
and ministry staff, to assist with problem 
solving antl to conduct investigations 
and reviews when necessary. 

I consult with an Advisory1 
I<eference Working Committee, made 
up of individuals with an interest in and 
concern for persons with mental handi- 
caps. This group antl regional represen- 
tatives helped me develop principles to 
guide my work: 

each individual will be treated with 
dignity and respect 
each indiviclual has the right to 
make his or her decisions 
personalized supports will be 
provided in assisting individuals to 
communicate their decisions 
individuals with mental handicaps 
will be given the opportunity to live 
as full and participating citizens in 
their community 

dc e to ensure every effort will be m, 1 
that the individual in question will 
be privy to antl will agree with 
actions taken by the Advocate 
the interests and concerns of the in- 
dividuals who have a mental handi- 
cap will be considered paramount. 
When conflict or impasse exist, the 
Advocate will take action that recog- 

nizes, first the indivitlual, then the 
family or the individual's chosen ad- 
vocate, then the service provider 
self-advocacy will be encouraged 
Callers to the Advocate's office in- 

clude family members, people with dis- 
abilities, social workers, advocates, service 
providers, other professionals, members 
of the public and people referred by the 
ministries and the Ombudsman. 

Common complaints, problems 
and concerns raised: 

individuals and families not being 
consulted when decisions are made 
need for specialized resources 
delay in obtaining equipnie~it 
difficulty with staff 
need for respite or support 
individuals wanting to move frorn 
extended care to the comn~unity 
financial assistance, including 
handicapped pension matters 
concern regarding quality of service 
The Office of the Advocate for 

Service Quality is only one part of the 
advocacy network in 13.C. One of the 
major goals of the Advocate's work is to 
involve, empower and support rather 
than replace natural advocates. I will 
continue to reach out to persons with 
mental handicaps with a philosophy of 
doing with instead of doing for, and to 
encourage self-advocacy. 
To contact the Advocate: 
In Greater Vancouver 775-1238 
Outside Vancouver 775-1238 collect 
or call Enquiry BC 1-800-663-7867 and 
ask to be transferred to 775-1238 
Mail: Suite 103, 1675 West 10th Avenue 

Vancouver, B.C. V6J 2A3 

B.C. Housing Management 
mmission was established in 

eceniber 1967 to manage, op- 
erate, maintain and control public hous- 
ing made available to it under federal- 
provincial agreements. The commis- 
sion's main mandate is to provide hous- 
ing for people in need who are unable to 
secure adequate, affordable housing in 
the private market. 

For people in desperate need, 
it is hard to be told by the 
commission that there are 
otherpeople more in need 
than they are. 

The social housing system is based 
on the premise that people in need 
should not have to pay more than 30 per 
cent of their income for rent. The 
provincial and federal governments pro- 
vide subsidies to make up the shortfall 
between what tenants can afford and the 
actual cost of the accommodation. The 
cornmission utilizes a point system in 
determining which applicants are most 
in need when housing comes available. 
Points are allocated for such things as 
the percentage of income people are 
paying for rent, the anlount of income 
compared with household size antl 
whether the current accommotlation is 
inadequate. 

The decisions of this commission 
do not generate a large number of com- 
plaints, but we do receive small numbers 
of complaints on a fairly regular basis. 
Many of the complaints concern the 
waiting time for housing. Many people 
are seeking public housing, but there is 
only a finite number of units available. 
People often call our Office to coniplain 
that they have been waiting several 
months, or sometimes years, to be 
placetl. For people in desperate need, it is 
hard to be told by the commission that 
there are other people more in need than 
they are. What we ask the con~mission to 
do in these cases, if they have not already 
done so, is to provide the client with a 
clear explanation of the point system. 
The commission always recommends 
that people also apply to non-profit 
housing organizations to increase their 
chances of being placed, and to consider 
moving to another area. 

While the cornmission is also in- 
volved in planning for the construction 
of new social housing for people in need, 
those who need this tyye of housing will 
likely continue to outnumber the units 
available. The provincial Ministry of 
Housing, Recreation and Consumer 
Services is beginning to address some of 
the shortfalls. 

To recognize and respect 
the role of the public service 

in  providing fairness 
in  the first instance. 



vely year we get hundreds of calls from people 
who did not get income assistance cheques to 
which they felt entitled. Some had requested as- 

sistance until a UI claim came through; others asked for 
extra crisis money to pay a hydro bill or buy winter 
clothing. Some complained that the regular cheque had 
been stopped because of an alleged common-law situa- 
tion, or that reasons for a decision were not explained. 
Some who did get assistance complained about the way 
they were dealt with, or the time it took to get an answer. 

These people call us despite the fact that the 
Ministry of Social Services has its own appeal and com- 
plaint procedures. We have no clear evidence of why this 
is, but believe there are four main factors at work: 

many people do not know about the ministry's own 
review options 

some know, but are reluctant to trust internal 
reviews, or feel unable to press their own case 
successf11lly 

sonle know about the ministry's internal systems 
h t  catmot wait the time i t  takes 

some, we feel a sniall percentage, know about the 
ministry's systems but think they have a better 
"lticl<-at-the-cat" by coming through our Office 

We believe that the ministry has ownership of the 
process to review ant1 decide on these concerns. 

The ministry, during the past year, made 
a strong cormnitment to provide direc- 
tion and training to their staff to erisure 
that front line workers are completely 
familiar with the appeal provisions of the 
Guaranteed Available fr~corrie for Need Act 
and Regulations, and are fully informing 
their clients about the appeal options as 
the need arises. The rninistry also intends 
to ensure that staff are telling clients, 
when necessary, about the ministry's 
administrative review process for non- 
a y p ealable complaints, for example, an 
allegation of discourteous treatment. 

'llle Office of the Ombudsman and the 
Ministry of Social Services have been 
worlting jointly to improve ways of 
providing information to the public 
about both processes. 

We are looking at ways of providing clear arid time- 
ly information, and of keeping the system user-friendly. 
'lo help that goal, we're including a brief guide to the 
ministry's system. 

How do you know if you can appeal 
or complain? 

if the 

O refuses your request for assistance, i.e. for money, 
voucher, health coverage 

O gives you less than you feel is needed 
Q takes away a benefit such as money or health cover- 

age 

Ask your worker or the receptionist to give you an 
appeal kit. If you have trouble with forms or want ad- 
vice, also ask for the names of advocacy groups. The kit 
has full information on the process, but here are some 
important things to know: 
I. You must appeal within 30 days after you were told 

the decision. 
2. If you had an ongoing benefit that was cut off, your 

benefit will be reinstated when you file the appeal 
with the office. 

3. If you are not eligible for reinstatement but are in 
urgent need, make sure the receptionist antl your 
worlier or the District Si~pervisor know you need a 

decision quickly, or some help while the review is 
underway. 

4. If yo11 are not reinstated, your urgent needs are not 
met, or you feel the ministry is not following the ap- 
peal process properly, speak to the District 
Supervisor, or call the Ombudsrr~an's Office. 

5. If you are under 19, yo11 may use the appeal process, 
or if you wish, call the Otributlsman's Office and ask 
to speak with an investigator from the Children and 
Youth Tearn. 

any time you are dissatisfied with or do not understand 
the way you were dealt with. 

I. It's a good idea to discuss the probleni with the staff 
person concerned, if you can. You might want to 
take a friend or advocate with you, to help you to 
have your position heard. 

2. tiny complaint about a rninistry employee can be 
taken to that person's supervisor, and up the line 
from there if it remains unresolved. 
Speak first to the FAW or clerical person, then the 
District Supervisor, the Area Manager, then the 
Regional Director. 
The ministry is preparing pamphlets on this process 

for the district offices to provide to the public. 

woman receiving income assistance was in a car 
accident and her car was written gff. She was 
given $1 100 by ICUC as reimbursement for the 

car, which she prorriptly used to buy a second-hand car 
and insurance. She was then told by the Ministry of 
Social Services that this money was considered unearned 
income and would be detiucted from her next income 
assistance cheque in full. Since the amount of the un- 
earned income was more than her nlaximum entitle- 
rnent, she would be eligible for hardship assistance only, 
and in that case, her child tax credit would not be de- 
clared exempt. As well, since the December cheque was 
the one affected, she was told that she would not be eli- 
gible for the Christmas Bonus!, The District Supervisor 
assured her that her rent would be paid and that she 
would be issued hardship money for food. The woman 
felt that it was wrong to consider the money unearned 
income in the first place and contacted our Office for 
help. 

We noted that the GAIN regulations specify only 
money from the sale of a family home as exempt if that 
money is reinvested into another family home. While a 
first automobile is considered an exempt asset, as is the 
farnily home, there is no such nieritiori of money for a 
first automobile being considered exempt even if it is 
reinvested in a replacement vehicle of equal value. We 
exatnined the definition of "unearned income" in the 
GAIN [(egulations. Section (d) lists "Insurance benefits 
except insurance paid as compensation for a destroyed 
asset." This section appeared to cover the insurarice 
rnoney paid out for the car, except that a first autonlobile 
is considered an EXEMPT asset. For this reason the 
District Supervisor did not feel that a first autorriobile fit 
into the definition and was not comfortable in not de- 
claring the money "unearned income." 

We contacted the Income Assistance Division, the 
ministry's policy division, on the matter. It was their 
opinion that, technically, the District Supervisor's inter- 
pretation was correct. They agreed that a first autonio- 
bile (exempt asset) was ~ ~ o t  readily identifiable as a "de- 
stroyed asset" urltler the definition of "unearned 
income," section (d). However, they felt that a strict in- 
terpretation would go against the spirit of the definition. 
In their opinion, it  woultl be more appropriate and more 
logical to interpret the section in a liberal manner, and 
allow the woman's automobile to be considered a "de- 
stroyed asset." The Area Manager agreed to accept the 
more liberal interpretation antl the $1 100 was consid- 
ered exempt. The woman received her regular income 
assistance, along with her Christmas bonus. 

We felt that this resolution was fair. The GAIN 
Regulations should, in our opinion, have a section 
exempting money received for the loss of a first vehicle. 

Access to Infor 
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e authority of the Ombudsman to review corri- 
plaints against provincial colleges and universi- 
ties was proclaimed on April 1, 1993. However, 

since a different section of the Orribudsrtiarr Act gave ail- 
thority over agencies the majority of whose boards were 
appointed by the governme~it, we had already estab- 
lished relationships with all the colleges and universities. 

The specific proclamation provided an opport~mi- 
ty to strengthen our relationships, for example by asking 
each institution to designate a person as our "contact." 
We also requested information about appeal proce- 
dures, enabling legislation, labour relations, and sexual 
harassment policies. 

Proclamation did not bring a flood of new calls,'not 
least because many of the colleges and i~niversities have 
well-established internal review/cornplaint procedures. 
4 1  have processes for academic appeals, and for disputes 
over students' grades. For some institutions the processes 
for other issues, like appealing a student discipline (sus- 
pension) decision, appealing eviction from campus hous- 
ing or refusal of admission, are less clear. When we are 
asked to review these kinds of issues, as well as reviewing 
the circumstances of the individual case, we try to work 
with the institution to clarify and strengthen their internal 
review options. 

roblems about admission to a college or univer- 
sity happen before you go, don't they? Not for a 

4 young man from the Prairies who came out to 
B.C., having been "conditionally" accepted at a B.C. in- 
stitution. He found a place to stay, registered for cours- 
es and went to school for two months. In mid- 
November he received a letter saying his high school 
grades were too low, and he was not accepted. Because 
he was already enrolled, he was allowed to finish the 
term. 

He appealed immediately through the institution's 
admissions appeal process. Since the committee did not 
meet until after the term ended, he learned just a few 
days before Christmas that he had lost the appeal antl 
coidd not come back in January. By then it was too late 
to find a spot anywhere else, so he was out of school 
everywhere. '1.0 add to his problems, the appeal decision 
letter said he must obtain satisfactory grades in 12 units 
of transferable work at another institution before he 
could apply again. 

The young man thought this was unfair antl con- 
tacted our Office. The delay in telling him he was not 
atlrnitteti, together with the delay in hearing his appeal 
had cost him the spring term, antl no one seemed to care 
that in the term he was there his marks were satisfacto- 
ry. The points he raised were reasonable and important. 
We were especially concerned that his high school marks 
were available on September 1 1, but the institution wait- 
ed until November 17 to reject him. We asked the 
Registrar to take the case back to the appeal committee, 
explaining our concern that the institution's delays had 
already cost the student one academic year, and that it 
seemed reasonable to consider his successful first-term 
grades in reviewing his eligibility to continue. This ap- 
peal was successfirl, and the sti~tlent was readmitted. 

dmission to college or university has been 
a "problem" from everyone's point of view. 
As more stidents seek post-secondary educa- 

tion and more adults return for further education or 
re-training, there has been tremendous pressure on all 
resources, especially the number of "seats" available. 
Hopefill students cover their bases by applying to sever- 
al institutions and delaying accepting any offer until they 
can see what choices they have. Other students who have 
lower grades or who are applying to high-demand areas 
sit without offers, or on waitinglists, hoping the domino 
effect will provide space when the students with two or 
three offers make their choice. 

Well-managed chaos can be the result for the insti- 
tutions, and they have tried different techniques to min- 
imize the problem. Some charge non-refunciable regis- 
tration deposits; some make conditional offers; but still 
there is no way to ensure that the institution allocates all 
its seats to the most meritorious applicants. The 
Ombutlsrnan receives calls from students appalled 
that they must hedge their bets by placing four non- 
refundable deposits, or angry at being rejected in 
Augi~st, then offered a place in September when it was 
too late. 

The good news is that the province is moving to a 
central admissions system, essentially a clearing house to 
match the preferences and resources of the applicants 
and the institutions. This may provide the means to bal- 
ance the interests at stake fairly. 

Other- 
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young wonlan's application for a student loan 
was refi~setl because she had allegedly given false 
and misleading information in her application. 

When her appeal was denied, she called our Office. She 
felt that she could clarify the misunderstanding if she 
could appear in person before the Appeals Committee. 

We wrote to the Deputy Minister and subsequently 
met with the Director of Student Services and the 
Executive Director of Administration and Support 
Services Division. We contended that in the absence of 
any legislation that clearly states an appeal process, the 
branch's policy should be fair. We acknowledged that a 
formal appeal, or hearing, would not be appropriate in 
all cases where students disagree with their assessments. 
However, as a general rule, the more severe the conse- 
quences to the person, the more safeguards for fi~irness 
must be in place. As part of a fair process the appellant 
shoulcl be allowed to attend in person to present her side 
of the story and be accompanied by witnesses and advo- 
cates if she wishes. As well, the appellants should be 
advised in writing of the committee's decision and its 
reasons. 

The ministry agreed to allow the young woman to 
appear before the Appeals Committee. They also advised 
11s that they would consider this as a pilot case and 
would prepare recommendations to develop a fair and 
consistent appeal process for the 1994195 academic year. 

woman receiving Handicapped income assis- 
tance benefits contacted the Ombudsman after 
the Ministry ofsocial Services had tliscontinued 

a monthly $50 payment for a calcium supplement, which 
had been awarded her by a tribunal. Normally, such an 
acvard would be issued as a "diet supple~nent." However, 
since the woman was receiving Handicapped benefits, 
she was not eligible for a further diet allowance. 
Therefore, the tribunal had awarded the supplement un- 
der Section 4 of the GAIN Regulations, which deals with 
crisis grants. The mirlistry explained that there had been 
a change in the GAIN Regidations since that decision. 
Now crisis grants could be issued only in the month they 
were requested. The ministry told the woman that in or- 
der to continue receiving the supplement, she must pro- 
vide a monthly letter from her doctor confirming her 
continuing need for the calcium, as well as receipts for 
her purchases. 

The positio~l of our Office was that a change in the 
GAIN Regulations was not enough for the ministry to ig- 
nore the tribunal decision, which is binding. However, it 
was also our opinion that the tribunal did not intend to 
award the $50 for the calcium supplement regardless of 
whether it was actually needed or purchased. Therefore, 
we felt that the ministry did have the right to ensure the 
woman's continuing need for the supplement. We sug- 
gested that the woman provide annual confirmation 
from her doctor of her continuing need for the calcium 
supplement, along with receipts for one month. This 
would satisfy the ministry's need to ensure continued el- 
igibility, and not violate the original decision. The min- 
istry agreed and reimbursed the woman for the two 
months for which they had failed to pay the supplement. 

Ministry of 
Social services - 883 



e Ombudsn~an Office has organized a team structure to cope with a heavy vol- 
ie of work and offer the desired high level of public service. This system gives 
staff the ability to group related types ofcomplaint and to acquire knowledge 

and skills in specific areas. From an Office perspective, it enhances fairness in our own 
administrative practices. 

The Natural Resources 'l'eam, for example, embraces such areas as land use, envi- 
ronment, and property acquisition, thus dealing with the Ministries ofAboriginal Affairs; 
Agriculture; Fisheries and Food; Energy, Mines and Petroleum Resources; Environment, 
Lands and Parks; and 'Transportation and Highways. The team also handles complaints 

from the B.C. Ferry Corporation and the Home Owner Grant Program. 
Usually investigators are assigned to several authorities. However, to allow all staff 

full scope for development, rotation of responsibilities is built in. The result is that any 
member is equipped to cor~duct an investigation in any area of the team's sphere of 
responsibility. 

The Natural Resources Team is only one segment of the Ombudsman Office staff, 
which functions as one team, sharing a broad range of experience and expertise. 
Efficiency comes from a total effort, and that effort includes the raising ofissues by indi- 
vidual citizens, coupled with the co-operation and assistance rendered to the 
Ombudsman's work by ministry antl administrative staff at all levels. 

property had lost its access 
because of construction of 

, the Trans-Canada Highway 
in the 1950s. The property owner pro- 
vided correspondence with the niinistry 
dating back to the early 1960s docu- 
menting his attempts to re-establish ac- 
cess to the lot. 

While the ministry's documenta- 
tion of the property acquisition for the 
highway was i~icornplete, we could infer 
fro111 the available documents that the 
mi~listry had agreed to restore access to 
the parcel. The ministry considered var- 
ious options for doing so but none 
proved to be feasible. 

At our suggestion, the niinistry 
agreed to exchange a parcel of nearby 
land it owned for the complainant's par- 
cel. 'The complainant obtained a build- 
able lot with proper access, arid the rnin- 
istry acquired a source of gravel 
irnniediately adjacent to an existing 
ministry gravel pit. The complainant, 
who had earlier sought to purchase the 
ministry's parcel, was very happy with 
the resolution - and the ministry was re- 
lieved to have the dispute settled. 

clispute arose from a subtlivi- 
sion of waterfront property in 
the mid- 1940s. The survey 

for the subdivision was so poorly con- 
ducted that distances and directions 
shown in the plans did not correspond 
to the location of the boundary pins in 
the ground, making it impossible to 
draw plans for subsequent improve- 
ments on individid lots. 

A group of property owtiers peti- 
tioned the government to itlvoke the 
Specid Siirveys Act (now part of the Lmd 
, .. 1 itleikt), which was designed to correct 
such problems. 'The special survey was 
completed in 1974 antl redefined the 
boi~ndaries of the lots within the special 
survey a r m  

One property owner objected to 
how the special survey was carried out. 
The provincial Cabinet agreed to ex- 
clucle her property from the special sur- 
vey and ordered a second special survey 
to correct the encroachment of one of 
her biriidir~gs on an adjacent public road 
right-of-way. The second special survey 

was never done because of disagreement 
over who would conduct it. 

The woman whose property had 
been excluded from the survey corn- 
plaineti to our Office in 1980. The 
Ombudsman concluded that the 
Ministries of the Attorney General and of 
Transportation and Highways had been 
fair to the complainant in attempting to 
resolve her problems. The Ombudsman 
also concluded that an offer nlatle by the 
latter ministry in 1975 to correct the en- 
croachment was reasonable. 

The property owrier com- 
plained that through all the 
years she had beenfightirig 
about herproperty bound- 
aries none of the agencies 
ever visited the site to seefirst- 
hand what she was cornplain- 
irig about. 

The woman left the matter unre- 
solved until late 1991 when she decided 
to sell the property. She again ap- 
proached this Office and we agreed to 
reinvestigate the matter. 

'I'he property owner complained 
that throueh all the vears she had beeri 

U 

fighting about her property boundaries, 
none of the agencies had ever visited the 
site to see first-hand what she was corn- 
plaining about. We arranged an on-site 
meeting with the owner and a represen- 
tative of the blinistry of Transportation 
and Highways. 

At the meeting, the ministry agreed 
to have a survey crew stake out the 
bountlaries of its 1975 offer so that the 
complainant could see precisely how it 
would affect her property. 'I'he ministry 
also agreed to re-extent1 the offer, and to 
close an irregirlar sliver of its right-of- 
way up to 15 feet in width to correct the 
encroachn~ent of her building and to 
give her a reasonable set-back from the 
roatl boiunclary. 

The 
properly owner understood how the 
ministry's offer would benefit her arid 
accepted the offer in settlement of her 
complain(. She and the nlinistry split 
the cost of the survey, and she was able 
to sell her property with the boundary 
issues resolved. 

logging company had sur- 
veyed and registered an ease- 
ment to provide access to a 

number ofproperties it owned. A ranch- 
er purchased one of the parcels, located 
on a relatively flat bench above a river. 
The easement road was located on the 
hillside above the bench land and was 
difficult to travel in the winter. The 
rancher was also unable to bring in hy- 
dro power at a reasor~able cost because 
B.C. Hydro required that the road right- 
of-way be p~tblicly owned and main- 
tained. 

The rmcher . . . discovered that 
his property had originally 
beeri gmnted by the Crown 
in 1912. 

The rar~clier researched the matter 
and discovered that his property had 
origi~lally been granted by the Crown in 
191 2. Documents he found arid discus- 
sions with early settlers in the area con- 
vinced him that there had once beeri a 
public roatl to his property along the 
bench. 

He provided his information to the 
blinistry of Transportation antl High- 
ways but the ministry's researcher and 

legal counsel found the evidence incon- 
clusive. The rancher then complained to 
the Ombudsman. 

After reviewing the documentation, 
we agreed that there was insufficient ev- 
idence for the ministry to grant B.C. 
Hydro a construction permit. However, 
we asked the Surveyor General for assis- 
tance. 

Using the original survey field notes, 
Crown grants, official plans antl early 
aerial photos of the area, and applying 
various sections of the Lalid Act and 
Highways Act, the Surveyor General's of- 
fice concluded that there was sufficient 
evidence to establish a public road right- 
of-way to the rancher's property. 
Unfortunately, the public road was on 
the hillside, where the easement road had 
been constructed! 

Matters were further complicated 
by bad blood between neighbours who 
had both hydro and public access; 
neighbours who didn't and wanted 
them; and neighbours who didn't but 
preferred the status quo. 

. . .one neighbow agreed to 
dedicate apublic road right- 
o f w a y  across herproperty.. . 
in exchange for the ministry 
closing the public road right- 
o f w a y  on the hill. 

We decided to meet with the neigh- 
bours individually, and then wilh the 
neighbours, the ministry and B.C. 
Hydro together. The meeting proclucecl 
a written agreement signed by all the 
parties. 

Under the agreement, one neigh- 
bour agreed to dedicate a public road 
right-of-way across her property on the 
bench land, in exchange for the ministry 
closing the public road right-of-way on 
the hill. She also agreed to allow B.C. 
Hydro to assume a portion ofher private 
hydro line to recluce the costs to the 
other neighbours of bringing in hydro. 

The neighboirrs agreed to construct 
a serviceable road on the new public 
right-of-way, to give up their rights un- 
der the easement, and not to object to 
the closing of the hillside road. KC. 
Hydro agreed to construct a power line 
to the neighbouring properties untler 
the subsidy prograni then in place. 

'The ministry surveyed the new roatl 
right-of-way, the rancher roughed out 
the new roatl with his cat and supplied 
the gravel for the roatl. Two other 
neighbours supplied a front-end loader 
and truck to load and haul the gravel. 
The agreement was signed in Augiut 
antl the three kilometres of new road 
antl power lines were all in place before 
Christmas. 
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Natural esources 

November 1990 storm resulted in the failure of 
an abandoned cannery clam on a lake, releasing 
a flood of water and forest debris down a creek. 

'The debris torrent originated from provincial forest 
land and entered land atiministerecl by a forest compa- 
ny where it damaged one of the company's bridges be- 
yond repair. 'l'he flow ended up in an inlet, taking out 
waterlines antl a private hydro-electric generator. 

The forest company directed its contractor in the 
area to contain antl dispose of the debris before it be- 
came a serious navigational hazard or caused further 
damage. ?'he bill for the cleanup was $13,547.60, for 
which the contractor received full reimbursement from 
the company. However, when the company approached 
the provincial government to recover these costs, reim- 
bursement did not come quite so easily. 

. . . the debris torrent was seen by each 
agency as the resporisibility of one ofthe 
other agencies. 

The company's insurance covered the damages but 
would not cover the clennup costs. For this the compa- 
ny requested compensation frorn the Miriistry of 
Forests, the Ministry of Environment Lmds and Parks, 
the Provincial Emergency Program and the Port Alberrii 
Harbour Commission. Every one of the company's re- 
quests was turned down because the debris torrent was 
seen by each agency as the responsibility of one of the 
other agencies. After two years of this "bureaucratic 
buck-passing," the company finally sought the assis- 
tance of the Ombudsman in November 1992. 

We reviewed the pa-ticulars of the case antl deter- 

mined that the company's quick response to this poten- 
tially dangero~~s situation was commendable. The con- 
tainment and cleanup costs were obvioi~sly not the re- 
sponsibility of the company. As a result, we contactetl 
the Water Management Division of the Ministry of 
Environment Lands and Parks, and the Provincial 
Emergency Program for assistance. The Water Manage- 
ment Division agreed that the cleanup of the debris 
would have been identified as an essential component 
of a recovery program after this incident and indicated, 
in correspondence with the Provincial Emergency 
Program, its support [or payment of the forest compa- 
ny's claim. 

Seven months after approaching the Ombudsman, 
the forest company received a cheque frorn the provin- 
cial government for the fidl amount claimed. 

o families combined their re- 
sources to purchase a 1.9 acre site 
for a new motel. 'I'he site was 

tri~ly one ofa kind, with west coast ocean 
frontage, natural harbour topography 
and easy access both to the beach and to 
town. Having completed all develoy- 
ment procedures, they brought in the 
constri~ction equipment. i\ dream was 
about to come tr i~e- they thought.Loca1 
information indicated that their dream 
might be resting on a Native burial 
ground. 

The first bulldozer scrapings 
proved that it was so. Seventeen individ- 
ual human remains of aboriginal ances- 
try, estimated to be three to five thou- 
sand years old, were uncovered. A cross 
of two whale bones positioned on top of 
the bodies, a burial rite known previous- 
ly only in the far northern parts of the 
province, increased heritage interest in 
the property. A professional archaeolog- 
ical study confirrnetl the site's heritage 
value, thus terminating any possibility 
for development. 

The inability of the property owrl- 
ers to reach a settlement with the prov- 
incial Mnistry of Tot~risrn brought the 
citizens' cornplaint to the Ombudsman. 

. . . h~irr1an lerrzairis of aborigi- 
nal ancestry, estimated to be 
three to five thousand years 
old, were ~r ncovered 

The facts were not in dispute, but the 
ministry had to determine what priority 
to give to the site. Ministry policy places 
priorities on 17,000 or rnore archaeolog- 
ical sites. Highest priority is given to those 

that are to be preserved untouched; next 
to those from which artifacts may be re- 
moved, and development allowed; anti 
lowest to those whose level ofarchaeolog- 
ical valite allows unimpeded develop- 
ment. The ministry must also consider 
cost factors of acquisition, preservation 
and ongoing maintenance. 

Ministry policy places priori- 
ties on 17,000 or rnore archae- 
ological sites. 

With this site receiving the highest 
heritage value rating, acquisition by the 
province was in the public interest. The 
passage of approximately two years be- 
tween discovery of the remains and 
Ombudsnlan Office involvement saw 
rapidly increasing property values. On 
what basis cvoultl fairness for compensa- 
tion be set? 

The key factors to consider were the 
interests of the aboriginal people and of 
local mimicipal government. Profes- 
sional fee appraisers were engaged. 'They 
applied the standard "highcst and best 
use" principle in their evaluations, iden- 
tifying both "con~lnercial" and "residen- 
tial tlevelopment" uses. From their in- 
formation the Ornbi~dsrnan was able to 
set a price in the area's rapidly rising real 
estate market that met requirements of 
all parties, and a settlement was reached. 

This case was typical of many that 
come before the Ombutlsman where 
different interests produce a collision of 
values, each interest and value requiring 
in-depth analysis in the search for a fair 
and equitable settlement. 

To promote sey-help 
for the people of 
British C o i ~ i w ~  bin. 

Discretion 

e Ombudsrrinri Actper- 6 the matter is stale, or o t ~ t  of 
tnits the Ombudsman date 

btaining permits for septic sys- 
tems generated many c o n  
plaints to our Office. In July 

1989, we published Pt~bl ic  Report No. 18, 
si~mrnarizing the results of our investiga- 
tion. It is always gratifying to our Office 
to see our recornmendations being im- 
plemented. In October 1993, the Mi~i- 
istry of Health reported to us what they 
had clone to follow up on the 1989 report. 

Developed a policy m a n i d  for use 
by Environniental Health Officers, 
public health offices, septic tank 
contractors arid local professional 
engineers who are involved in de- 
signing on-site sewage disposal sys- 
tems. 
Reviewed Health Unit case loads 
and hired 50 more Environmental 
Health Officers. 
Initiated a pilot project in partner- 
ship with the City of Kelowna to 
test the viability of transferring the 
on-site sewage permit process to 
local government. 
Provided in-service training pro- 
grams and regional training coirrs- 
es for Enviror~mer~tal Health 
Officers. 

5. Expanded the role of the Public 
Health Protection Branch. In co- 
operation with the four Lower 
Mainland health units, they con- 
tracted a co~lsultant engineer to re- 
view and evaluate past and present 
standards and practices irl the 
Fraser Valley antl to make recorn- 
rrientlations on irrlprovernerlt as re- 
qi~iretl. 

6. Amended the He'nlth Act to allow for 
an appeal to the Environrnentd 
Appeal Board of decisions made un- 
der the Sewage Disposal Regulation. 
This a~ne~ld~nent  wiU come into force 
by regidation, ad willbe present& 
Cabinet for consideration in 1994. 

7. Initiated il voli~ntary certification 
pilot project in partnership with 
the Capital Regional District. If this 
project proves satisfactory, bond- 
ing may become unnecessary. 

Further reconimentlations have 
been directed to the Ministry of 
Municipal Affairs, Recreation and 
Housing. We have written numerous 
letters and offered assistance to conv 
plete the reco~nnientled tasks, but we 
have no progress report from them. 

We will continue to follow up on 
PuDlic I(eport No. 18. 
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n April 13, 1993 the B.C. government an- 
nounced its land use decision for Clayoquot 
Sound. The decision was intentled to bring 

stability to the long-standing conflict over land and re- 
source use in one of the province's most spectacular col- 
lections of islands, fjords, lakes, streams, mudflat's, sand 
beaches, rocky coastline, forests and ocean. However, 
the decision itself became tlie focus of local, national and 
international controversy and interest. 

As expected, the Onibuclsrnan received a number 
of complaints from members of the public regarding the 
decision. Since the process leading to the land use deci- 
sion in Clayoquot Sound was considered to be a matter 
of general public concern, in addition to responding to 
the specific complaints from the people who contacted 
the Office, the Ombutlsnian chose to initiate her own in- 
vestigation. 

Generally speaking, the primary concern raised by 
those who contacted us was, "The decision is not fiir!" 
We found that the policy decision was the rightful re- 
sponsibility of the provincial government, as i t  has the 
technical expertise, the legislated authority and the po- 
litical accountability necessary to make such a decision. 
Complainants gave two main reasons why they thought 
the decision cvas unfair: 

@ that the government should have referred the lantl 
Llse clec~sion to CORE, the Conin~ission on 
fcesources and E~~vironment 

B that the governnieri~ was in a conflict of interest 
regarding the lard use decision because of pur- 
chases of MacNIillan Bloedel shares 

We considered both of these reasons when we re- 
viewed the fairness of the process leading to the 
Clayoqi~ot Sound Land Use Decision, since they related 
more to the decision-making process than to the deci- 
sion itself. 

... the prirnary concern raised by those who 
coritmted us was, "The decision is not 
fair!" 

The decision to exclude CORE from the Clayoquot 
Sound decision was made by duly elected decision- 
makers whose political accountability woultt ensure ad- 
eqi~ate consideration ofthe public interest. However, al- 
though CORE was introctuced in January 1992 as a new 
land use commission with the statutory mandate to 
"help resolve valley-by-valley conflicts throughout 
B.C.," we found no explicit evidence to support govern- 
ment's position. Government maintailled that it had ad- 
equately informed the public of its intention to make 
this land use decision without the help of CORE if the 
preexisting consensus-based process failed to produce a 
sustainable development strategy. 

lIPc%onl~l~endi~tio~lt 
@ that government publicly clarify the reasons for 

excluding CORE from the land use decision 
process 

Our review supported the conclusion ofMr. Justice 
Seaton, who heacletl a public inquiry inlo the allegation 
that the government was in a conflict of interest as a re- 
sult of its purchases ofshares in MacMillan Bloedel near 
the time of making the land use decision. FIe deter- 
nlirlecl that there was no conflict of interest antl that 
there cvas compliance with the sections of the Firrar~cinl 
Arlrr~irristrrltior~ Act dealing with conflict of interest. 

Fairness is context-specific and we must consicler 
who is   no st affected by the particular administration of 
government. We determined that the people most af- 
fected by the Clayoquot Sound Land Use Decision were 
the Nuu-chah-nulth First Nations. 

Clayoquot Sound falls within the traditional terri- 
tory ofthe bands of the Nuu-chah-nulth First Nations' 
Central Region. Consecluently, the Hesquiaht, 
Ahousaht, Tla-o-qui-aht, Ucluelet and Toquaht bands 
consider the area to be an integral component of their 
heritage. They depend on the Sound's marine and land 
resources for sustenance, as well as for economic, social 
arid cultural needs and aspirations. 

In 1982 the Government of Canada officially ac- 
cepted, for negotiation, a collective land claim from the 
14 bands of the Nuu-chali-nulth First Nations. The 
claim encompasses a substantial portion of the west 
coast of Vancouver Island, including Clayoquot Sound. 
Though it has yet to be negotiated, the validity of the 
claim appears to be upheld at the provincial level by the 
B.C. government's recognition of aboriginal title and of 
the inherent right of aboriginal people to self- 
government. 

Clayoquot Sound falls within the tmdi- 
tional territory of tlie bands of the Nilla- 
chah-nulth First Nations' Central Region ... 
the Hesquiaht, Ahousaht, Tla-o-qui-nht, 
Ucluelet and Toquaht bands consider the 
area to be an integral cowiponent of their 
heritage. 

Until the Nuu-chah-n~1lt11 First Nations' claim has 
been negotiated and a determination made through the 
KC. Treaty Commission process, atlmiriistrative fair- 
ness demanded that any interim decisions regarding 
land allocation and resource use within the claim area 
must meet the followirig criteria: 

O the decisions mt~st  be made without prejudice to 
aboriginal rights and the upcoming treaty negotia- 
tions 

QP the decisions must be preceded by meaningful and 
timely consultation with the Nuu-chah-nulth First 
Nations 

The provincial government has recognized that this 
lantl use decision "nii~st, to the extent possible, not prej- 
udice and be subject to the outcome of comprehensive 
treaty negotiations" but the Nuu-chah-nulth First 
Nations indicated they were not clear what this meant. 
The prejudice inherent in making a land use decision for 
an area where the ownership or jurisdiction has not been 
established may be unavoidable. This decision will like- 
ly result in the depletion of some resources that will take 
years to replace if, indeed, they can ever be replaced. 

d) that the provincial government clearly define 
what without prejudice means arid, in particu- 
lar, how the Clayoquot Sound Land Use 
Decision will not prejudice the upcomirig treaty 
negotiations or tlie Nuti-chah-nulth First 
Nations' present and future interest in the land 
and resources of Clayoquot Soi~nd 

The NLILI-chah-riulth First Nations were given the 
opportunity to participate in multi-party institutional- 
ized consultation processes before the land use tlecisior~ 
was made, but they were not consulted about the 
structure of these processes, and their interests were 
treated as those ofjust another third party, not those of 
a government in a lantl matter considered to be within 
its traditional territory. Moreover, when the govern- 
ment-structured process failed to reach consensus on a 
sustainable development strategy for Clayoquot Sound 
in October 1992, the First Nations' only mechanism for 
participating in the provincial governn~ent's land use de- 
cision process was gone. Unfortunately, the provincial 
government did not pursue further consultation with 
the NLILI-chah-nulth First Nations until almost six 

months later - one week before announcing its land use 
decision for Clayoquot Sound. 

... the decisions must be preceded by mean- 
ingful and timely consultation with the 
Nuu-chah-riulth First Nations. 

On April 6, 1993, Premier Harcourt met with Nuu- 
chah-Nulth representatives in Victoria, characterizing 
the government-to-government meeting as a consulta- 
tion on the issue of land use in Clayoquot Souncl. With 
April 13 set as the date ofannouncement, it became ob- 
vious that the decision had already been made when the 
NLILI-Chah-Nulth First Nations were "consulted" the 
week before. In fact, we learned that the provincial gov- 
ernment had arrived at its land use decision on February 
24, 1993. The government of British Columbia clearly 
failed to consult the Nuu-chah-11111th First Nations in a 
meaningful antl timely manner prior to making the pre- 
treaty Clayoquot Sound Land Use Decision. 

@ that the government consult these First Nations 
to ensure their present and future interest in the 
land antl resources of Clayoquot Sound is 
meaningfully consitlered for incorporation into 
the land use clecision 

The details ofthis investigation, inclucting the find- 
ings antl recommentlations, are contained within our 
Public Report No. 31 - Adrrrinistrative Fnirtim of the 
Process Leading to the Clayoquot Soiml Lrmi (Jse 
Decision, released in November 1993. At the request of 
the Nuu-chah-nulth First Nations we agreed to review 
our reconimeridations within six months. 

On March 19, 1994, the Interim Measures 
Ageeement between the province of British Columbia 
and the Nuu-chah-nulth First Nations was ratified. This 
is an interim measures agreement within the meaning of 
the June 1991 Report of the B.C. Claims Task Force 
Report and tlie August 20, 1993 Protocol Respecting the 
Government to Governtnent Relationship between the 
First Nations Sirrrirnit and the Government of British 
Colirtn bia. 

The Agreement intends to conserve resources for 
future generations of the First Nations. It is to be inter- 
preted in light of the commitment by B.C. that the 
Clayoquot Soi~ncl Land Use Decision of April 1993 is 
"without prejudice" to aboriginal rights and treaty ne- 
gotiations antl does not define or limit the aboriginal 
rights, title and interests of First Nations. 

The parties to the Agreement shall establish a joint 
management process to deal with resource management 
and land use planning within Clayoquot Sound and a 
working group of the First Nations antl British 
Colunlbia to work together to promote econonlic de- 
velopment opportunities for the First Nations. This 
work has already begun. 

The Agreement serves as a bridge to treaty comple- 
tion and is extendable if necessary in two years. 



tural Resources 

n 1981 a family secured a financial in- 
terest in two city lots. Because of a 1 loose contractual arrangement with a 

developer, and some oversight on the fam- 
ily's part, taxes were left unpaid. Upon re- 
alizing this error in 1985, the family dis- 
covered that the property had been seized 
by the city for tax arrears. The family 
claimed never to have been notified of the 
pending seizure, as required by legislation. 
The city had notified the developer, who, 
they expected, wodd notift- the owner. 

The fanlily engaged a lawyer who 
made unsuccessful attempts to have the 
property returned or have compensation 
paid. They finally contacted the 
Ombwlsman in 1988. 

While the facts were not in dispute, 
there was disagreement on the interpreta- 
tion of the notification requirement, the 
key ingredient of which was that the title 
holder was to be notified, not a developer. 
The city claimed it had met the legal re- 
quirernent to notify the title holder and 
denied responsibility for paying compen- 
sation. 

. . . when there are diverse 
opinions, complex issues and an 
atternpt to create an atmosphere 
of mutual respect and openness, 
delay may be inevitable in 
reachinga fair cord~rsiorr. 

The fact that the Ombudsman did 
not have responsibility for municipal is- 
sues complicated the process. (Expanded 
jurisdiction is proposed for early 1995). 
For that reason, the Ombudsman worked 
through the Ministry ofMunicipal Aff~~irs, 
in particular through the office of the 
Inspector of Municipalities. 'I'he three- 
way communication among the 
Ombutls~nan, the Inspector of 
Municipalities and the city created innu- 
niel-able delays. 

'I'he city based its "no-compensa- 
tion" position on several poirlts, each wor- 
thy ofconsideration antl each receivulg an 
element of support at the ministry level. 
Our concern, however, was administrative 
fairness. We took the position that notifi- 
cation directly to the title holder was the 
intent ofthe legislation, and that it was fair. 
Finally, in 1993 all agreed to accept the po- 
sition of the Ombutlsman that compensa- 
tion was warranted. 

Arriving at a settlement was an exer- 
cise in itself. The passage of time, the costs 
incurred by the property owner and the 
city over the years, the loss ofdevelopment 
potential and similar factors were all con- 
sidered. 'I'he final figure was based on the 
current market value of the two lots. 'She 
property owner and the city agreed to ab- 
sorb whatever costs they had incurred and 
to waive any claim for interest that woultl 
nornnally be included. 

The delay here was i~nfortunate. 
tfotvever, when there are diverse opinions, 
complex issues and an attempt to create an 
atmosphere of mutual respect and open- 
ness, delay may be inevitable in reaching a 
fair conclusion. 

ee years ago, a couple pur- 
ased a prime view residential 

lot. In the summer of 1992, they 
began construction of their new family 
home. In August, a portable sawmill be- 
gan operating on an adjoining property, 
disturbing the tranquil setting and the 
quiet enjoyment of their property. 
When the couple approached the 
sawmill operator and the person from 
whom he was leasing the land, they told 
the couple not to worry, as the industri- 
al operation would be temporary. 

The Ofice of the Ombudsman 
does not yet have the legisla- 
tive authority to investigate 
complaints concerning local 
governments. 

In the spring of 1993, the couple 
learned that the Ministry of 
Transportation and Highways was con- 
sidering issuing a lease to the sawmill 
operator over another 2.5 acre parcel of 
Crown land situated within a park-like 
setting that adjoined both the couple's 
property antl the private land on which 
the sawmill was located. The co~~p le ,  
fearing that the issuance of a lease would 
lead to an expansion of the sawmill op- 
eration, contacted the Kootenay 
Regior~al Highways office, and the 
District klighway office to inquire about 
the status of the proposed lease. They 
sent letters of objection to the ministry 
and the Regional District. 

Several months later, having been 
unable to resolve their concerns, even af- 
ter attending several Regional District 
and ministry meetings, the couple con- 
tacted our Office. They felt that the 

ministry had not fully considered their 
interests prior to the letting of the lease. 
Neither this couple nor other residents 
affected by the operation of the portable 
sawmill wanted any form of industrial 
land use next to their homes. 

The Office of the Ombudsman does 
not yet have the legislative authority to 
investigate complaints concerning local 
governments. However, we contacted 
the Regional District to inquire about 
the zoning of the subject Crown lands. 

Regional District staff told us that, 
in preparation for developing a rural use 
by-law for the electoral area, they had 
completed a three-year land-use study. 
The process they followed was consis- 
tent with provisions of the Municipal 
Act. The parcel of Crown land under 
consideration by Highways for leasing 
was zoned M-I, which permitted light 
industri 'I 1 use. 

Local government learned of the 
complainants' concerns and opposition 
to the industrial activity at the time the 
by-law was being considered for third 
reading. Prior to that time, they had 
heard no objections. Currently, the 
Regional District is considering a rezon- 
ing ,~pplication for the property, to 
amend the zoning from industrial to 
park and recreationnl use. The decision 
on the application will depend in part on 
the final disposition of the Crown lands 
under consideration. 

W e  were unable to substanti- 
ate the complaints against the 
minis try. 

Unknown to the complainants, the 
Ministry of Trarqmrtation antl 
Highways had been negotiating with the 

sawmill operator for lease of the Crown- 
owned lot since 1990. Pending a deci- 
sion to transfer the property, which was 
surplus to their needs, to I3.C. Lands, 
ministry staff decided to lease the subject 
Crown parcel to the sawmill operator. 
We determined that this practice to lease 
land to third parties was consistent with 
the Highways Act. 

We were unable to substantiate the 
complaints against the ministry.We 
were satisfied that they had made rea- 
sonable and diligent efforts to resolve lo- 
cal resident concerns by working closely 
with the Regional District, the MLA, the 
sawmill operator and the residents af- 
fected by the operation of the sawmill. 
They had held two meetings with all 
concerned parties to clarify the local res- 
idents' concerns and to discuss how to 
resolve the issues identified. 

Based on these discussions, the 
rninistry drafted the lease in such a way 
as to intentionally limit the term to a pe- 
riod ofone year, to include a 90-day can- 
cellation clause that could be invoked by 
the ministry at the time of transfer, to re- 
strict activity to log storage and storage 
of finished wood products, and to re- 
quire strict compliance with not only the 
terms of the lease but requirements of 
other regulatory authorities. The latter 
provision effectively prohibited the ex- 
pansion of the sawmill operation on the 
Crown lands under lease. 

We explained this process to the 
couple, antl also the process for the an- 
ticipated transfer of the subject Crown 
lands. Pending the transfer, we advised 
the couple to contact B.C. Lands antl the 
Regional District if they wished to pur- 
sue retaining the parcel for public park 
and recreational use. 

Universities & 

Hospitals 
150 

Bodies - 81 

s 8% 
Boards - 331 

Proclaimed: 

November 1992 a Schools & School Boards 

April 1993 
@j Hospitals 

Universities & C o l l e ~ e s  

October 1993 a Self-regulating Bodies 
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. C owns two adjacent properties in a rural area. In 1987 U.C. Hydro sup- The Ombudsman's investigation revealed that the somewhat complex process of 
plied power to the area and Mr. C hooked up one of his properties for resi- calculating property taxes involves several different provincial authorities as well as the 
dential purposes. On a portion of the other property he generates his own regional district. When a municipality or regional district passes and adopts a by-law 

electricity using diesel generators for a small sawrnill operation. When he began his op- in accordance with the terms of the MunicipalAct, it can then impose a local service tax 
eration electricity was not available, and after it became available Hydro could not sup- on properties within its jurisdiction. On the authority of the by-law, the U.C. 
ply it in a form required by his mill. Assessment Authority then evaluates the property's actual use 

When he received his property tax notification in 1988, When he appealed to the and current value and assigns it a code. This inforniation is 
Mr. C noted that he had been assessed a local service tax for the ~mbudSNlan fOr  in ~ ~ ~ i l  conveyed to the Surveyor of Taxes who calculates the taxes ow- 
newly supplied electricity. One levy, which he did not dispute, ing on the property based upon the authority ofthe by-law, the 
was for his residential property, and the other substantially high- 1993, MK Char1paidover$7000in mill rate in effect and the information supplied by the 
er levy was for his light industrial property. He complained to the disputed tmes. Assessment Authority. 
regional district that he should not be taxed for a service that In Mr. C's case, the sawmill property was classifiecl and 
could not be supplied to him. At this juncture Mr. C's frustration began. taxed as light industrial. Whether or not the service for which the taxes were being raised 

Mr. C repeatedly tried to convince the regional district of the unfairness of the levy, was actually available had nothing to do with the requirement to pay taxes under a du- 
with no success. He was referred to the properly constituted by-law that empowered the ly constituted by-law. Unfortunately, when Mr. C registered his complaint, the 
regional district to impose the tax, without any explanation as to why he had to pay Ombudsman did not have jurisdiction over municipalities and regional districts and so 
taxes for a service that was not available to him. Mr. C obtained aletter from B.C Hydro could not take the investigation any further. 
verifying that they could not supply him with the type of electrical service he required We advised Mr. C accordingly. He must either continue to seek a resolution with 
to run his mill operation. Unsatisfactory replies to his protestations continued for sev- the regional district or wait until 1995 when the government plans to extend the 
era1 years, as did his taxes. When he appealed to the O~nbudsrnan for assistance in April Ombudsman's jurisdiction to include municipalities and regional districts. 
1993, Mr. C had paid over $7000 in disputed taxes. 

'Yhe p~b l i c  bodies the Ornbutlsman can take enquiries 
complaints about are listed as a Schedule to the 

Onhdsman  Act. Regional Health Boards and 
Community Health Councils have recently been added. 
Only the local government sections have yet to be pro- 
claimed into effect. 

Authorities 
I. Ministries of the Province. 

2. A person, corporation, cornmission, board, bureau 
or authority who is or the majority of the members 
of which are, or the majority of the members of the 
board of management or board of directors of 
which are: 

a) appointed by an Act, minister, the Lieutenant 
Governor in Council; 

b) in the discharge of their duties, public officers or 
servants of the Province; or 

c) responsible to the Province. 

3. A corporation the ownership ofwhich or a majori- 
ty of the shares of which is vested in the Province. 

4. Municipalities.* 

5. Regional districts.* 

6. The Islands Trust established under the Islands 
Trust Act.* 

7. Schools and boards as defined in the Sdiool Act. 

8. Universities as defined in the Uriiversity Act. 

9. Institutions as defi ned in the College and lristitute 
Act. 

10. Hospitals and boards of management of hospitals 
as clefined in the Hospitd Act. 

11. Governing bodies of professional and occupational 
associations that are established or continued by an 
Act. 

8 Regional Health Boards 
@ Co~nmunity Health Councils 

T o  be proclaimed March 1995 

extract from an address by the Ombudsnian 
to the Union of B.C. Municipalities, September 20, 1993 

ay I begin by saying that proclamation is not 
a commentary on the quality of processes 
and services currently in place in your com- 

munities. I want to highlight what I consider to be the 
critical issues facing municipalities and my Office as we 
move through the next year towards the planned procla- 
mation date of September 1994. [Editorial note - Since 
this speech, I recommended to the Attorney General 
that proclamation be deferred until 1995 to give our 
Office the opportunity to prepare and to work with the 
new authorities. The Attorney General has agreed to 
March 1995.1 It is important for elected and employed 
officials within municipalities to be clear about the role 
of the Onibudsman in relation to investigating the ac- 
tions or inactions of officials at the niunicipal or region- 
al district level. It is equally important for a11 of us to be 
clear with the public. 

The role of the Ombudsman is to promote fairness 
in public administration in the province of British 
Columbia and to investigate antl resolve cornplaints of 
administrative unfairness. 

In an ideal world, the public would receive services 
from government under laws, rules, policies and proce- 
dures that were fair, reasonable antl equitable. Where 
fairness required it, authorities would have internal re- 
view and appeal mechanisms desig~ietl to respect the 
principles of natural justice and administrative fairness. 
When government has constructed a public service de- 
signed with these requirements in mind, it is in~portant 
for the Ombudsman to respect those efforts antl to refer 
the aggrieved citizen to the process in place. 

local level to manage inforniation arid access 
requests? 

2. How can local government bring greater clarity to 
its own adniinistrative practices? 

3. Will local government be able to adopt clearly un- 
derstood standards defining what is a conflict of in- 
terest in matters such as contracting, land zoning 
and development permits? 

4. Will the local government institute administrative 
appeal niechanisms to provide for the review and 
possible resolution ofwhat otherwise could be con- 
sidered as an arbitrary or excessive exercise of a 
statutorylby-law power? 

5. Have adequate steps been taken at the local level to 
manage the proclamation of the Freedom of 
Inforrrration and Protection of Privmy Act? 

In an ideal world, the public would receive 
services from government under laws, 
rules, policies and procedures that were 
fair, reasonable and equitable. 

When a complaint is made, and we proceed to in- 
vestigate, several things should be kept in ~ n i n d  in ad- 
dressing the cluestion of fairness: 
1. We are not advocates for the person complaining 

to our Office. 
2. Once the decision has been made to file a f o r d  

complaint which we accept jurisdiction over, we 
provide full tlisclosure to the authority of the basis 
on which the complaint is made. 

We are not advocates for the person 3. When the investigation is complete, if the conlplai~lt 

complaining to our Ofice. is not substmtiated we provide reasons to the com- 
pla~nant m d  to the authority. If the complnint is sub- 

At present we have a co-operative and positive 
working relationship with the office of the Inspector of 
Municipalities. The statutory mandate of the Inspector 
will in no way be diminished by our new jurisdiction. In 
addition to the Inspector, our preference for most mu- 
nicipalities is that they have in place a mechar~ism for 
dealing with cornplaints by the public. 

During the next year, my suggestion to local gov- 
ernments is to ask themselves the following questions: 
1. What resources can they dedicate to conflict resolu- 

tion in order to avoid ovcr-reliance by the public on 
our Office? Have adequate steps been taken at the 

stantiated, we attempt to achieve a fair resolution. 
One of the principal advantages to proclarriation 

will be the ability of our Office to deal with matters ill ,I 
holistic and integrated way. We will provide you with 
our atl~ninistr~~tive fairness checklist, and we will try to 
provide some consultations at the local level. 

Our role is to ensure that local governments deal 
with their constituents fairly. We do riot replace your de- 
cisions or even review decisions on their merits; our job 
is to review the process by which a decision was reached. 
We will respect the  ole of local goverrment. 
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Designed by Randy Bell, a young native artist. A global symbol 
of commitment to "giving voice" to children and families as 
they build their future - antl everyone's futi~re. 

June 18-23,1994 
-- - - - 

University of Victoria 
- - - - - - -- -- - - - 

P~~rpose: to share experience, knowledge 
and expertise on how the Uizited Nations 
Convention on the Rights of the Child can 
have a positive impact on the lives of 
children and families. 

-- -- 

Participants: an interrlational group of youth, 
government representatives, researchers, 
policy makers and practitioners. 

- 

Sponsors: B.C. Ombudsman and University 
of Victoria School of Child and Youth Care 

- 

The Conference is being held in the International 
Year of the Family. 

1993 the position of Deputy 
mbudsman was created. Having a 

Deputy enables me to meet the 
needs of the public and our authorities 
more efficiently and effectively. I con- 
gratulate Brent Parfitt on his appoint- 
ment. 

The position ofDeputy is a very im- 
portant one to the work of the 
Ombudsman. 1993 marked the first fidl 
year of proclamation of the new author- 
ities. The number of authorities will 
have increased by over 2500 by 1995. 
Many of the new authorities expect and 
warit personal contact with the 
Ombutlsman or her delegate at their 
meetings and conferences. We have re- 
lied solely on the resources of our Office 
to educate the staff working for new au- 
thorities. My Deputy and I perform 
most of the public relations and ecluca- 
tional work of the Office. 

In the past, though the position was 
not provided for in our statute, there was 
a Deputy Ombudsman for Children and 

Youth. That position was held by Brent 
Parfitt and was created to give attention 
to the special neetls of children and 
youth particularly in the wake of Canatla 
being a sig~iatory to the UN Convention 
on the Rights of the Child, in 1991. While 
advocacy work on behalf of children and 
youth continues to be important to our 
Office,the Deputy and I now share the 
work in this area with the Children and 
Youth Team, who have had to assume 
more responsibility. We hope that gov- 
ernment over the coming year will pro- 
vide an advocacy mechanism for chil- 
dren that is given a public profile, that is 
accessible to those it serves, properly re- 
sourced and independent from govern- 
ment. A recent Bill in Saskatchewan pro- 
vides for a Child Advocate through the 
Office ofthe Ombuclsman. 

The profile of the B.C. Office of the 
Ombudsman has remained prominent 
both nationally antl internationally. The 
Deputy and I remain committed to pro- 
moting ornbudsmanship at these levels. 

3 

CBNFERrnrn 
November 2-4,1993 

Toronto, Ontario 

e Ontario Ombudsman, Roberta Jamieson, 
ostetl the annual Canadian National Ombuds- 

mans' Conference. 
Stephen Lewis, forrner Ambassador for Canada to 

the United Nations, gave a dynamic presentation as the 
keynote speaker on "Challenges on the International 
Horizon." tle spoke of a resolution at the Vienna 
Human Rights Conference calling for universal ratifica- 
tion of the UN Converltion on the Rights of the Child by 

October Brent Parfitt attended the 
inauguration of the first Ombuds-- 
man for Costa Rica, Senor Rodrigo 

Alberto Carazo, antl brought greetings 
from my Office, the International 
Ombudsman Institute, and our federal 
and provincial governments. 1Mr. I'arfi tt 
spoke on the role of the Onibuds~nan in 
providing services to vulnerable people 
incl~~tling persons with disabilities. A 
copy of the video "Person to Person," 
clevelopetl by our Office with bthers, was 
presented to Senor Carazo's office staff 
who will translate it into Spanish. 

During the Conference a bi-lateral 
agreement was signed by the Ombutls- 
mans of Costa Rica and El Salvador, 
pledging mutual support and co- 
o p e r ~ t '  lon. 

'So strengthen our relationship with 
this newest of Ornbudsrnan's Offices we 
have proposed to link the conference 
Stronger Children - Stronger ~~trtiilies to 
a Costa Rican school classroom by inter- 
active satellite. In addition, Seiior 
Carazo's father, a former President of 
Costa Rica and a world renowned 1111- 

man rights activist, will be attending the 
Conference as a presenter. 

The creation ofthe Iristitt~tiori of Ornbu~lsrriari in any country is not only 
the sign of a healthy clernocracy, but also a reflection of the maturity and 

confidence of those entrusted by the people to govern on their behalf: 
The role ofan Otnbudsman 

is not a threat to any dernocraticprocess, rather it is aguarantee that a 
country is serious about enhancing its dernocraticprocesses. 

[Message from the International Ombudsman Institute] 

1995. If this happens, it will be the first Convention to 
achieve imiversal consensus. We hope the Stroriger 
Children - Stroriger Families Conference will promote 
this ratification. The Conference will share information 
on the Convention and its implenlentation with its 800 
participants. 

The topic, "Working Smarter: the Onlbudsman in 
a Time of Fiscal Restraint" challenged the Ombudsman 
to become a catalyst for change. People are becoming 
more questioning of government and asking it to "show 
LIS," and are not likely to accept shallow promises. Can 
an Ombudsman be part of the solution in a cost-effec- 
tive manner? Two solutions were posed. The 
Ornbudsma~~ can empower people, can become proac- 
tive rather than reactive by interacting with government 
respectfidly, co-operatively and within its mandate. The 
Ombuclsman could consider developing a mediation 
process to resolve a complaint prior to an investigation. 

An address entitled, "Accountability vs. Indepentl- 
ence" dealt with the dilemma faced by Ombutlsman 

Offices. Even as independent Officers of the Legislature, 
Ombudsmans recognize their need to be accountable. 
Some jurisdictions have Special Committees of the 
Legislature to provide an accountability mechanism. 

There is a danger that such Committees could fetter 
the independence of the Ombutlsman by establishing 
rules and procedi~res. I t  is important that the indepen- 
dence of the Office be guaranteed by its governing 
statute. The Ombudsman should be seen as an Officer 
of the Legislature, not as a servant. Ombudsmans are 
unique in that they can recommend not only what is le- 
gal but what is fair and reasonable. They can comment 
on systems, on inequity and i~nreasonableness, matters 
often beyond the scope of the courts. Delegates ex- 
changed ideas on how to become more accountable 
while remaining independent. 

B.C. will host the 1994 National Ombudsmans' 
Conference, June 16- 18 in Victoria. Many of its delegates 
will also attend the Strorlger Childrerl - Stronger 
Families Conference. 
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