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Ombudsman

Dulcie McCallum

t is with great pleasure that I introduce to you the

new format for the 1993 Annual Repott. Changing

to a newspaper tabloid format is consistent with the
efforts of my Office to make information available in a
more accessible way, to reach a greater number of people
and to produce materials for public dissemination in a
cost-effective manner.

Animportant feature of this report is the centrespread
that can be saved and reused as a poster. It outlines the
steps people can take in dealing with complaints, and how
and when to contact the Office of the Ombudsman. The
back pages of the centrespread provide details of these
processes, including the kinds of questions we will ask you
when you contact our Office with a complaint, and a
checklist of the elements of fairness.

1993 has been a particulatly active year for our Office.
The office space available for Victoria staff has been inade-
quate for some time. We devoted considerable time to
planning and working towards a move in early 1994 to our
new location at 931 Fort Street. We issued several public
reports, including our report on the process leading to the
Clayoquot Sound Land Use Decision (Public Report No.
31), and on the investigation into allegations of abuse at
the Jericho Hill School for Children who are Deaf and
Hard of Hearing (Public Report No 32). Both of these re-
ports received considerable attention and are summarized
in this Annual Report.

1993 marked the ongoing stages of proclamation of
the new authorities. Since the first Ombudsman was ap-
pointed in 1979, the Office has had 280 agencies or au-
thorities within its jurisdiction. During 1993, hospitals,
colleges, universities and self-regulating professional and
occupational organizations came within the jurisdiction of
the Office. [n early 1995 all forms of local government in-
cluding municipalities, regional districts, and the Islands
Trust will be proclaimed. This final stage of proclamation
will increase the number of authorities to just over 2800.

Since our Office is not expected to grow in size in any
substantial way, we have had to make many internal
changes in order to deal with our caseload. One feature of
this reorganization is a new way to report to those against
whom we receive complaints. We are also working with
government to educate staff on how to provide fairness at
the front line. The Ministry of Social Services is taking the
lead in reorganizing its internaf reviews to assume respon-
sibility within government, and to put our role into

All Enquiries and

Message from the

perspective for its employees and the public. We welcome
any opportunities to work with government to train and
educate its employees on fair administrative practices.

Ministries and Crown corporations have had the ben-
efit of being investigated by the Ombudsman for over 13
yeats. During the beginning phases of proclamation it be-
came apparent that many people in the new authorities
have not had the experience of being held accountable for
administrative fairness to an outside agency. Our work is
very dependent on people bringing a matter of potential
maladministration to our attention. Particularly when the
individuals served by the public agency are in some way
dependent, it is critical that people feel safe and confident
to come forward with their enquiries and complaints.

In 1993, to assure this safety, we requested the
Attorney General, the Minister of the Crown responsible
foramendments to the Ombudsman Act, to amend the Act
so that it provides protection against retribution. Details of
thatamendment, passed by the Legislative Assembly in the
summer of 1993, are included in this Annual Report.

[ have received a large number of speaking requests
from the public, organizations and government. Portions
of some of the addresses have been reproduced in this re-
port. [ want to thank you all for your kind invitations.
Being available to consult and speak with people in com-
munities and within government across the province is an
important role for the Ombudsman.

1994 will mark the International Year of the Family.
We will co-sponsor a conference with the University of
Victoria, Stronger Children—Stronger Families, in June
1994. The conference is intenided to breath life into the
obligations to which Canada is signatory in the UN
Convention on the Rights of the Child and to involve youth
in an innovative and meaningful way.

I wish to thank those who have worked with and for
the Office of the Ombudsman during 1993 for the contri-
bution you have made in promoting fairness in the ad-
ministration of public services.

Dulcie McCallum
Ombudsman for the
Province of British Columbia, Canada
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Comment

1and at the Leading Edges

Police-Citizen Mediation Program

by Michael Mills
Ombudsman, Office of the Mayor, Portland, Oregon
at the invitation of the Ombudsman

ebate over how best to address concerns and

complaints regarding the Portland Police

Bureau has continued for many years, as it has
in most large urban centers. Portland is a city of 460,000
people, the heart of a metropolitan area of 1.6 million.
While the most common concern is usually the question
of external versus internal oversight, Portland has
looked at a number of different features ranging from
how to measure performance of our “Community
Policing” to restructuring the City’s Police Internal
Investigation Auditing Committee.

Until 1982 complaints from citizens against police
were investigated almost exclusively by the Police
Bureau’s Internal [nvestigations Division. An ordinance
in 1982 designated the City Council as the Police
Internal Investigation Auditing Committee. This com-
mittee was granted responsibility to monitor and review
the internal investigations systems utilized by the Bureau
of Police. Citizens now had an opportunity to submit a
“Request for Review,” without a fee, for a review of al-
leged police officer misconduct.

Many people with complaints about police
officers simply want an opportunity to be
heard.

The City Council delegated its investigatory pow-
ers to Citizen Advisors, appointed by the Mayor and

Council. The results of their hearings may be appealed to
the City Council, and all results are presented to Council
for their information.

Shortly after the creation of the Office of the
Ombudsman in 1993, with the approval of the Mayor
and the support of the Police Chief, a task force sub-
committee was set up to explore dispute resolution by
mediation. This process would provide an alternative
for a citizen to seeking a review of an internal complaint
investigation. The committee was made up of the
Ombudsman, the Lieutenant in charge of the Internal
Investigation Division, the heads of two police unions
and the Neighborhood Mediation Center (a city funded
mediation program).

Citizens considering mediation are
advised that this option is an alternative to
seeking a “pound of flesh” from an officer
through internal discipline.

In planning how the process would work, a number
of problems were anticipated and solutions sought. A
key problem was how to proceed should the mediation
fail. The committee made the following decisions:

® The mediation process is entirely voluntary and can
be declined by the citizen or the officer; both will be
fully informed of the consequences of accepting
mediation.

@ Should mediation fail, the citizen may not re-enter
the complaint process and seek disciplinary action
against a police officer through the Police Bureau
investigation process. Although the citizen main-
tains the right to take the case to court, he or she
cannot, by signed agreement, use information ob-
tained through mediation.

® No disciplinary action will be taken against an offi-
cer as a result of mediation.

® If discipline of an officer is seen to be necessary
because of the severity of the complaint or because
of policy implications, the head of the Internal
Investigations Division, acting on the authority of
the Chief of Police, can decline mediation.

@ No written agreements will result from the media-
tion. The most important written records to be
maintained are the evaluations completed by the
participants. These will be critical in the evaluation
process to determine how the program should be
refined or altered in the future,

Citizens considering mediation are advised that this
option is an alternative to seeking a “pound of flesh”
from an officer through internal discipline. It offers the
opportunity to discuss their feelings and concerns with
the officer face to face in the hope that both parties will
gain a better understanding of each other’s perspectives
and interests. Many people with complaints about po-
lice officers simply want an opportunity to be heard.

Obviously the public may question the indepen-
dence of an executive-appointed Ombudsman working
for the Mayor, who is the Commissioner of the Police
Bureau. Our Office can, however, establish a reputation
of being fair and impartial. The creation of this dispute
resolution system is a key example of fairness in action.

The first case submitted to mediation was recently
completed successfully, and others have been submitted
for case development. We continue to maintain a high
expectation of the program results and anticipate the
permanent adoption of our Police-Citizen Mediation
Program.

Ombudsman a Mediator?

extract from a speech to the Ombudsmans of Canada Conference,

Toronto, Ontario, November 1993

hat is the role of the Ombudsman in 1993?
Is the Ombudsman really able to be a medi-
ator? However the role is defined, it should
be based on principles, paramount being that everyone
is entitled to be treated with dignity and respect. People
have the right to participate, and this includes persons
who have traditionally been marginalized or disenfran-
chised because of poverty, violence, institutionalization,
incarceration, or because of their age, race or disability.
Many years ago, an Ombudsman may have instinc-
tively relied on a mediative approach. Are we able to ar-
ticulate what it is in our repertoire of conduct that is
consistent with principles of mediation and those which
are not? Given the legislative framework of the
Ombudsman, can we rely on a mediative approach
without distorting what we mean by mediation or what
it means to be an Ombudsman?

Increasingly we are struggling to ensure
that those on the fringe have sufficient
status, power and privilege to participate
in a meaningful way.

There are several reasons why a mediation model

works and several why it does not.

I.  There are very few exceptions to the rule that
everyone must co-operate with the Ombudsman.
A starting point for mediation is that the parties
need only participate to the extent they agree upon.
Permitting parties this licence may be inconsistent
with our statutory power to require co-operation.

2. An Ombudsman is intended to monitor and
explore ways in which government deals with
those it serves in a fair and equitable way, Our first
response is not to place blame but to mold

solutions and press these resolutions upon the of-
ficials responsible for change.

Where administrative fairness requires it, rather
than providing mediation, should our role not be to
recommend that mediative services be available to
the public?

3. In the area of conflict resolution there are often
power imbalances between parties. One function
of the mediator is to “level the playing field.”
Viewing the role of the Ombudsman as a mediator
in this context makes some sense. Increasingly we
are struggling to ensure that those on the fringe
have sufficient status, power and privilege to partic-
ipate in a meaningful way.

4. Does assuming a mediation role compromise the
independence of the Office of the Ombudsman?
The Ombudsman cannot be party to a mediated
settlernent that is inherently unfair even if the par-
ties involved agree to it. In that respect the role of
Ombudsman as mediator has certain limitations.
In order to avoid the pitfalls of mediation, certain

guidelines should be put in place:

®  useskilled, trained staff

® develop principles that are consistent with
administrative fairness, and share them with the
parties in advance

® develop an office protocol on mediation governing
what happens when mediation fails and what infor-
mation from mediation can be used in any subse-
quent investigation

® consider whether mediation powers can or should
be delegated to staft
At the end of the day, the most important factor is

to recognize both the limitations of mediation in

Ombudswork and the value of using mediation skills

from time to time to resolve complaints.

Néw Home
for the
Victoria Office

The Victoria office of the Ombudsman will move from Bastion

Square, its home since the Office was first established, to this new
building at 931 Fort Street, in 1994. The staff are looking forward
to having space in an accessible, energy-sinart, efficiently planned
building.
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AG Plus Team Report

he Ombudsman, through the Attorney General Plus Team, is responsible for in-

vestigating complaints in many areas. Many of these relate to programs ad-
ministered by the Ministry of the Attorney General; however, as the “plus” implies, the
team is responsible for handling complaints about other related areas as well.

The team deals with complaints about programs linked to the justice system, such as
sheriff services, court services, probation, parole, the Coroner and adult correctional ser-
vices. Complaints about the Coroner in relation to the death of a child, and youth correc-
tional services are investigated by the Ombudsman’s Children and Youth Team. The AG
Plus Team is also responsible for investigating complaints about a number of boards and
commissions, the B.C. Council of Human Rights and the Family Maintenance
Enforcement Program. Changes in jurisdiction this year added professional and occupa-
tional associations to the list of bodies whose actions the Ombudsman may investigate.
The AG Plus Team is responsible for the Law Society of B.C. and the Society of Notaries,
among others.

The team handles complaints and enquiries about approximately 20 authorities.
Some generate few cornplaints; others many. Not surprisingly, agencies whose decisions
and actions affect almost every household in the province, such as the Motor Vehicle
Branch and [CBC, give rise to many complaints. Nor is it surprising that programs hav-

Attorney General

ing an impact on the pocketbook as well as the emotions, such as the Family Maintenance
Enforcement Program, are also the subjects of frequent complaint. In addition, the
Ombudsman receives complaints from inmates of twenty adult correctional centres
around the province.

Many complaints should be resolvable with relative ease between the complainant
and the authority, but not everyone is skilled at the art of complaining, and not all
authorities are skilled at dealing effectively with complaints. Sometimes complainants are
reluctant to go back to the ministry or organization about whom they are complaining, es-
pecially if they feel that a previous problem was not addressed fairly. However, we believe
all agencies must accept responsibility for attempting to resolve complaints about them.
Therefore we refer a number of complainants to the agency concerned, perhaps with in-
formation on whom to contact. We tell them that if this step fails to resolve the complaint
to their satisfaction, they may contact our Office again. In some cases, by agreement with
the authority and with the knowledge of the complainant, we pass on details of the com-
plaint and ask that the authority deal directly with the complainant and let our Office
know of the outcome. This provides us with an excellent way of monitoring the types of
complaints being made against a particular authority. If similar complaints are repeated,
it might indicate that the authority needs to address the cause of the complaints rather
than to keep correcting individual problems.

A high priority of the Ombudsman is for authorities to have fair and effective mech-
anisms for dealing with complaints. We monitor these processes and work with the pro-
grams and agencies to enhance their ability to deal with inquiries and problems. We en-
courage them to introduce the needed systemic changes.

Respect
for the
Individual

he Office of the Public Trustee
administers three programs:
Services to Adults, Services to
Children, and Estate Administration.
Many of the complaints directed to
our Office about the Public Trustee con-
cern the Services to Adults program,
which works in the area of adult
guardianship. The Public Trustee pro-
vides assistance to vulnerable adults in
managing their financial, legal or per-
sonal affairs. Vulnerable adults include
persons who have a mental illness, a
mental handicap, a brain injury or a dis-
ease associated with the ageing process.
The Public Trustee also reviews the ac-
counts of private individuals who have
obtained the legal authority to act as the
“committee” or guardian for a vulnera-
ble adult.

Under the new legislation the
Office of the Public Trustee, to
be renamed the Office of the
Public Guardian and Trustee,
will no longer automatically
become the committee of a
person certified unable to
manage independently.

Complaints about this program of-
ten result when two or more persons
close to the individual under care dis-
agree about what they believe is best for
that individual. Although family or
friends can seek a court order for com-
mitteeship, this process is expensive, and
a court application for private commit-
teeship is more easily challenged by oth-
ers with different opinions. When com-
plaints are directed to our Office our role
is often simply to facilitate communica-
tion between the Public Trustee, the vul-
nerable adult, and, where appropriate,
those persons concerned about the indi-
vidual’s situation.

These types of complaints could
often be avoided if people had, and exer-

cised, a right to pre-plan. This right
should soon be available in British
Columbia. Over the past four years the
Public Trustee has worked with a coali-
tion of community representatives to re-
form the legislative framework that gov-
erns adult guardianship. This work
culminated in mid-1993 with the pass-
ing of four laws, not yet in force: the
Representation  Agreement  Act, the
Health Care (Consent) and Care Facility
(Admission) Act, the Adult Guardianship
Act, and the Public Guardian and Trustee
Act. As the four acts are phased in over
the next three years they will replace the
outdated Patient’s Property Act.

Under the new legislation the Office
of the Public Trustee, to be renamed the
Office of the Public Guardian and
Trustee, will no longer automatically be-
come the committee of a person certi-
fied unable to manage independently.
The legislation provides a range of op-
tions, including the right to pre-plan, the
assessment of need for assistance, the
provision of adequate support so indi-
viduals can make their own decisions,
and limited and full guardianship.

Once the legislation is in place, full
guardianship, with the Public Trustee or
a private individual making all decisions
on behalf of another, may often be
avoided. A court-imposed guardian is
provided for only as a last resort. The
new system gives the individual and sup-
portive family and friends a greater role
in the decision-making process. Further,
the legislation will require any person
supporting and/or making decisions for
another, whether by court order or not,
to act according to the wishes, values
and beliefs of that individual, rather than
what the substitute considers to be her
or his best interests.

Complaints about the Services to
Children program, for persons under
19, are handled by the Ombudsman’s
Children and Youth Team. The Estate
Administration program administers
the estates of people who have died with-
out appointing an executor in a valid
will. The Public Trustee acts as Official
Administrator of these estates and mon-
itors the services provided by Deputy
Ofhcial Administrators  located
throughout the province.

It’s Safe to Say..

¢ Attorney General of B.C.
is responsible for all legista-
tive changes to the Ombnds-

an Act. A riew section was added to
our Act in 1993, The amendment
provides protection against retribu-

tion. The effect is to make it an of-
fence tocontravene Section 15.1,
thus highlighting the importance of
protection’ for people who ‘bring
complaints * to, or. assist the
Ombudsmarn.

15.1 No person shall discharge, suspend, expel, intimidate, coerce,
evict, impose any pecuniary or other penalty on or otherwise discrimi-
nate against a person because that person complains, gives evidence or
otherwise assists in the investigation, inquiry or teporting of a com-
plaint or other proceeding under this Act,

Conr

e
_ lle branch is responsible for the
operation of twenty adult cor-
rectional centres, ranging from
secure facilities to camps and communi-
ty correctional centres. A large number
of complaints are made by incarcerated
people, whose lives are controlled by
others to an extent not matched in soci-
ety generally. A formal internal griev-
ance procedure is available to all in-
mates, and we routinely recommend

that complainants use it. We have found
that some centres address grievances se-
riously and promptly, but others some-
times do not give them adequate care or
attention. We have found instances
when a response was not given in a time-
ly fashion, or was not given at all. The
Ombudsman continues to remind the
Corrections Branch of our concern that
an effective grievance process be in place
to address the problems of inmates.

*Clothes’’ Encounter

ometimes it is necessary to

forcibly remove an inmate from

his cell if, for instance, he has lost
control and is hurting himself or dam-
aging his surroundings. [f this happens,
the inmate is normally taken to a segre-
gation unit. The Ombudsman found
that it had been the practice at a
Regional Correctional Centre in every
such instance to cut off the man’s cloth-
ing while he remained in handcuffs, and
to leave him totally unclothed in the seg-
regation cell for a period of time. The ra-
tionale given by senior staft was that this
treatment tended to subdue the inmate.

There might be extreme circum-
stances that would occasionally necessi-
tate this treatment. However, merely to
quiet a person down, it was not accept-
able deliberately to demean and discom-
fort him in this way, particularly it he no
longer posed a threat to himself or oth-
ers. At the Ombudsman’s request, this
practice was reviewed. New local policy
now specifies that clothing is to be re-
moved with shears only if the inmate re-
fuses to co-operate in a strip search by a
same sex guard. Unless it represents a
clear danger, clothing must be provided
the inmate immediately following the
search.
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Policing in British Columbia:

] . ‘O L]
Commission of Inguiry
by Mr. Justice Wallace T. Oppal
Commissioner
at the invitation of the Ombudsman

he Commission of Inquiry into Policing was es-

tablished by order in council in June 1992. The

Commission is empowered to inquire into and
report on issues related to policing, including:

the role of the Attorney General
the role and responsibility of Chief Constables
the procedure for the investigation of public
complaints
the use of force
the selection, training and promotion of police
officers and the police response to gender, aborigi-
nal, multicultural, visible minority and ethnic issues
® community based policing

Before embarking on a research plan, the
Commission gathered public opinion through 57 days
of public hearings. In addition, the Commission has re-
ceived more than 1,000 written submissions.

The main issues of concern are public
complaints, the use of force, recruitment and
promotion methods, and community based
policing.

Both the public and many police officers expressed
concerns about the public complaints process and its ac-
countability. The complaint procedure is governed by
the Police Act. Under the Act a complaint against a mu-
nicipal police officer may be lodged with the officer’s de-
partment or with the Complaint Commissioner of the
B.C. Police Commission. Although the Commission
was created as a body independent of police, few mem-
bers of the public are aware of that fact.

The public has four main objections to the com-
plaint system.

1. The process is perceived to be biased in favour of
the police.

2. The system is seen to be lengthy and overly legalis-
tic, thereby discouraging to the public. There is no
independent advocate such as an Ombudsman
who assists a citizen.

3. The process is by definition limited in scope.

4. The RCMP, which polices a large part of the
province, has its own public complaint procedure
governed by federal statute.

In examining the public complaint procedure, two
questions must be addressed: who ought to investigate
the complaint? and who ought to adjudicate it?

It will be the task of the Commission to
recommend a system that has the trust of the
public and the confidence of the police, while
maintaining rules of procedural fairness.

Many citizens feel that police on occasion use ex-
cessive and unwarranted force. Both the public and the
police have told the Commission that more training is
needed in the use of force. The Commission will make
recommendations to government relating to this issue.

The Commission is concerned about processes for
selection, training and promotion of police officers.
Multicultural groups, visible minorities, women’s orga-
nizations, gay and lesbian groups and aboriginal groups
have complained about the selection criteria and the
composition of police departments. They are concerned
about both inadequate representation on police forces
and police treatment.

The changing makeup of the province’s population
has made the selection methods of police officers a mat-
ter of some concern. Many citizens feel that our police
forces no longer reflect the makeup of our communities.

The Ombudsman originally had jurisdiction to investigate complaints about
the fairness of inquiries into police conduct. During the tenure of the first
Ombudsman, a statutory amendment to the Police Act removed police from the
jurisdiction of the Ombudsman. Since that time, we have continued to receive
public input about the need for an imnpartial review of police.

Both visible minorities and women are
under-represented on the police force in relation
to their numbers in the general population.

The under-represented groups have not asked for
special considerations. They have simply asked for an
equal opportunity to participate in policing. The
Commission intends to address this issue in a vigorous
but fair manner in its recommendations to government.

The Commission has received many complaints
about the insensitive way police treat victims of wife as-
sault, sextial assault and child abuse. Many multicultur-
al, women’s, gay and lesbian and native groups have
strongly suggested that initial and ongoing training of
police should include sensitivity training and interper-
sonal skills. The Commission is including such recom-
mendations in its report.

Both the public and the police believe that the crime
rate is increasing. They feel that community based polic-
ing would address this problem by shifting the role of
the police officer from incident-driven law enforcer to
problem solver and facilitator. They would like to see
police officers interact with the members ofa communi-
ty and listen to their concerns.

The Commission’s final report to government on
these important issues relating to policing is scheduled
to be completed on May 31, 1994. The Commission’s
mandate is to make recommendations to government.
Government, along with the policing community, will
have the ultimate responsibility of implementing the
recommendations.

The Ombudsman
Goes that
“EXTRA® Mile

he B.C. Lottery Corporation is responsible for

governmerit sponsored lotteries in the province.

The Ombudsman receives a wide range of com-
plaints—from would-be vendors, vendors, would-be
buyers and buyers. But mostly they come from buyers.
Unhappy buyers. And while we have often received
complaints pointing to areas that need remedying, we
have also received some that highlight the ingenuity of
human beings.

A favourite topic is the “Extra.” In this game the
printed ticket has two sets of numbers: those for the
main lottery and a second set for an extra draw.

A complainant did not want to buy the regular tick-
et—only the Extra. He was told that he had to buy both
to get the Extra; if he wanted only one set of numbers
then he could buy the main ticket. When he contacted
the Ombudsman, we told him that if he was able to buy
only the Extra and not the main ticket, then the Extra
would no longer, by definition, be extra. The com-
plainant thanked us for making the issue clear.

Returning Responsibility to the
B.C. Council of Human Rights

e continue to receive about two complaints a month against the B.C. Council of Human Rights. All
Ombudsman investigations of individual complaints are initiated through the council’s Manager of
Investigations with whom we have a good working relationship. Where he has the power to act, the
Manager follows up quickly on our requests for copies of case files, consultation on individual complaints and

specific action to deal with complainants’ concerns.

Aswe reported in 1991 and 1992, complaints against
the council usually concern unreasonable delays or other
inadequacies in the council’s investigations. Efforts to im-
prove the quality and efficiency of investigations were re-
ported in our 1992 Annual Report. While some progress
has been made over the past year, it has been slow. The
council continues to bear the brunt of criticism even
though it may not be entirely in control of the solution.
The main problem seems to be that the council’s investi-
gations are done by Industrial Relations Officers in the
Ministry of Labour. Since the council does not have its
own investigative staff, it cannot exert all of the quality
controls over personnel selection, training, standards of
accountability and supervision that would seem appro-
priate given the sensitivity and importance of its role.

If the council had full control over its own
investigative staff, this might reduce the delays.

This change could result in the elimination of over
half the complaints we receive against the council and
would improve administrative efficiency.

Complainants who object to a decision of the coun-
cil, such as not to investigate or hold a hearing, or a find-
ing that a complaint is not substantiated, are advised that
they may seek an order from the Supreme Court of B.C.

under the Judicial Review Procedure Actto have the coun-
cil’s decision cancelled and the matter returned for recon-
stderation. Complainants may apply to the Legal Services
Society for legal aid. In deciding whether or not to give as-
sistance, the society will review whether an applicant has
areasonable chance of success. Currently, the council ap-
pears to be taking the position that it does not have the au-
thority under its statute to re-investigate, review or recon-
sider its own decisions even if there are clear defects or
errors on the face of the decision that would likely succeed
on judicial review but may involve undue costs.

We think there ought to be enough flexibil-
ity under the Human Rights Act to allow for an
accessible, speedy administrative review of de-
cisions that have been flawed by significant pro-
cedural defects or errors.

These changes in procedure will be brought to the at-
tention of Professor Bill Black of UBC, who will under-
take a review of the Hurnan Rights Actand its administra-
tion, in 1994.

Implementation of the above two changes would sig-
nificantly reduce the number of complaints we receive
against the council.
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Attorney General

A Commitmentto The Right to Know

Fairness at ICBC?

CBC is a common subject of complaint in general

conversation among B.C. drivers. No one denies

that maintaining affordable auto insurance requires
effective cost controls, especially the control of claim
payments. However, an excessive preoccupation with
cost controls can shift the delicate balance between the
responsibility to pay legitimate claims and the duty to
resist paying fraudulent or exaggerated claims. Many
claimants have complained that they were treated with
undue suspicion and were presumed guilty until proven
innocent. Many corporation staff privately acknow-
ledge that claimants are not always paid what they
should be since staff are under pressure to reduce claim
payments whenever possible. This is despite the fact that
[CBC is the Crown Corporation established to provide
no-fault automobile insurance for the province.

Many claimants have complained that
they were treated with undue suspicion
and were presumed guilty until proven
innocent.

Some of the more troublesome complaints received
by the Ombudsman’s Office concern the corporation’s
apparent failure to properly evaluate and pay Accident
Benefits (no-fault benefits) as required by law. We regu-
larly receive complaints that benefits are either not paid
or are discontinued with limited, if any, justification.
Bven when a claimant has been rendered unemployable
by anaccident, advances on legitimate tort claims are fre-
quently denied. Staff who are overzealous to achieve
short-term financial restraint can actually undermine the
corporation’s stated goal of helping people recover as
quickly as possible. Such denials have long-term cost im-
plications, both in terms of health care funding and pub-
licacceptance of the corporation. In our view, the corpo-
ration must actively demonstrate respect, and concern
for the health and rehabilitation of the injured party.

The corporation’s resistance to paying claims is not
based exclusively on the current wave of financial con-
trol measures. It is rooted in the corporation’s legal
obligation to defend its insureds against claims. This
obligation puts it in an adversarial relationship with
claimants who are also insured by ICBC. Here the cor-
poration “wears two hats™ provider of benefits to the
claimant as an insured person and adversary of the
claimant in defence of the other party.

ICBC...has chosen the slogan “Restore
customer confidence”...

[CBC’s last Annual Report lacks statistics on com-
plaints received by the corporation’s Public Enquiries
Department. At one point the report asserts:
“Affordability has always been the main cause of public
dissatisfaction with vehicle insurance and ICBC ...,” a
statement consistent with the report’s focus on finan-
cial matters. However, the affordability of insurance is
rarely raised in complaints to the Ombudsman. The at-
titude of the public is affected much more by the quality
and fairness of ICBC’s services. The corporation is aware
of customer dissatistaction with its product and service.
[t is stucying the situation and has chosen the slogan
“Restore customer confidence” as an indication of how
seriously it is taking the problem. As ICBC realizes, cus-
tomer confidence cannot be restored simply through
service enhancements, through returning phone calls
more promptly, important though that is to customers.
A claim that has been adjusted unfairly will not restore
customer confidence no matter how politely it is han-
dled. What has been missing at ICBC is a clear commit-
ment, throughout the organization, to fair and effective
claims handling, and an internal complaint process for
the public. Our office is beginning work, likely to be con-
centrated in 1994, that will engage key management rep-
resentatives in discussions on how to be more respon-
sive and fair to the public.

e Ombudsman assumed responsibility for the
investigation of complaints about the Motor
Vehicle Branch on September 1, 1993.

We have had several meetings with senior manage-
mentat the branch, and have noted their efforts to respond
quickly and with sensitivity to the issues we have raised. As
aresult of one such discussion, the branch has agreed to as-
sign a staff member to resolve long-standing problems re-
sulting from driver impersonation. A summary of this is-
sie appears below.

Another continuing problem is the fairness of the
procedures the branch uses when a driver’s licence is sus-
pended or prohibited. The vast majority of the complaints
we receive are from people who drive for a living. Many of
these people lack other job skills, and are effectively ren-
dered unemployable when they are forbidden to drive.
Clearly, the branch must take every possible step to ensure
thatall those who drive do so without risk to themselves or

to other users of the road. However, since the conse-
quences for those affected by these decisions are so serious,
the branch must be scrupulously fair in the procedures
they use, prior to withdrawing driving privileges.

Concerns about the medical fitness of the individual
to drive are the basis for many of these suspensions and
prohibitions. Naturally, the branch must rely heavily on
information they obtain from the medical community.
However, this information is not always disclosed to the
individual concerned, even when a decision is wholly
based on that information. Disclosure of the information
on which a decision of this kind is based is a fundamental.
tenet of procedural fairness. Without knowing the infor-
mation relied on in making a decision, an individual can-
not providean effective response to the branch. This issue,
and others related to the procedure involved in decisions
to suspend or prohibit a licence, are currently under dis-
cussion with the branch.

The Offending Driver

Claims to Be You

raftic offenders, when pulled over by the police,

sometimes try to avoid penalties by claiming to be

someone else. That “someone else” then receives
an unexpected bill from the Motor Vehicle Branch. Until
recently, the innocent victims of such impersonation were
required to lodge a separate formal impersonation com-
plaint with each police detachment that issued a violation
ticket. This was a particularly complicated and frustrating
process when several police departments were involved.
Eventually, when they received the completed investiga-
tion reports of the various police detachments, the branch
would correct the person’s offence record.

Individuals who brought their impersonation com-
plaints to the Ombudsman over the past year may have
had an easier time. As an interim measure, our Office de-
veloped procedures to make it easier for complainants to
communicate with police. We also made an arrangement
with the Motor Vehicle Branch to suspend collection ac-
tion and renew a driver’s licence pending the completion

of police investigations, in cases where the complainant’s
dispute would likely be supported. After much discussion,
the Motor Vehicle Branch acknowledged that it was un-
fair to require the innocent victims of driver imperson-
ation to do so much of the footwork necessary to resolve
their disputes. They also agreed that the Ombudsman’s
Office should not be performing this type of service on an
ongoing basis. The branch recognized that it was in the
best position to co-ordinate the resolution of imperson-
ation complaints. As a result, the branch developed its
own procedures under the direction of its Manager of
[nvestigations. Individuals with impersonation com-
plaints will now receive from their local Motor Licensing
Offices an information package with clear instructions,
including follow-up procedures at the Motor Vehicle
Branch Head Office. This development should signifi-
cantly reduce the time-consuming procedures for those
affected, as well as the contacts with our Office.

Residential Tenancy Act

Amended

e Residential Tenancy Branch arranges arbitra-
tions for residential landlord and tenant dis-
putes.

{n 1993, the Residential Tenancy Amendment Act
was introduced. One very important amendment is the
establishment of an arbitration review panel. Users of the
system who are dissatisfied with the decision of an arbi-
trator can appeal to this panel. It will have various pow-
ers to remedy legitimate concerns. Currently, the branch
is establishing the administrative machinery for the re-
view panel, and they plan to have it operational by June
1, 1994. Many of the complaints we receive will be re-
solved through this new mechanism.

The branch admninisters a large number of arbitra-
tions each year, and responds to many thousands of re-

quests for information. The new legislation will likely
increase significantly the demands on the resources of
the branch. We trust that the needs of the consumers
will be paramount in the design or redesign of the
branch’s services.

In 1994, we hope to see an improvement in the qual-
ity of our communication with the branch and the arbi-
trators. We have found it difficult to obtain both informa-
tion and meaningful responses to service quality and other
issues we have raised with them. For the first time in our
history of investigating complaints about the branch, we
have also been hampered by the refusal of some arbitrators
to provide us with responses to complaints despite our
clear authority under the Ombudsman Act. Discussions
are ongoing on this important issue,

T TR

¥ partisan and independent of government,

How the Ombudsman is Appointed

a titish Columbia appointed its first Ombudsman in 1979. The Ombudsman is selected by an all-party special
Legistative Committee and appointed by the Legislative Assembly. The appointment is for a term of six years,
renewable for additional terms. The Ombudsman isan Officer of the Legislature and as suchis impartial, non-
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Attorney General

Crown Counsel’s Role

rown Counsel are the lawyers
employed by the Criminal
Justice Branch of the Ministry of
the Attorney General to prosecute indi-
viduals who have been accused of crim-
inal offences. Most of the complaints we
receive have to do with Crown decisions
thatan individual should, or should not,
be charged with a particular offence.
The discretion of the Attorney General,
through Crown Counsel, in deciding
whether or not to charge is generally not
subject to review by external agencies.
However, the Crown has intro-
duced a public complaints process inter-
nally to deal with such issues. An indi-
vidual may make a complaint to the
Regional Crown, the senior tawyer re-

sponsible for all prosecutions within a
particular region. Regional Crown will
then investigate the complaint and pro-
vide a response to the complainant.

In some particulatly serious cases
the Ombudsman has intervened, with
the consent of the Crown, to arrange
meetings between the complainants and
the lawyers involved. This has been very
helpful in giving members of the public
an opportunity to air their concerns, to
be heard, and to undersand why certain
actions were or were not taken. Often
this helps people to put the past behind
them. We have been impressed with the
accountability and openness shown by
senior members of the Criminal Justice
Branch, and we appreciate their
co-operation.

Gmbudsgoal 1

To put in place mechanisms
that ensure our own practices
are administratively fair.

Why Were Charges Droppx

teacher was accused by some of

his female students of sexual

assault. The RCMP were con-
tacted, but it took some time before the
Crown felt there was sufficient evidence
to charge the man. Even after charges
were finally laid, there were several
changes in the counsel assigned to the
case, resulting in further delays.
Eventually, the Court of Appeal con-
cluded that the charges should not pro-
ceed because the accused’s rights to a
speedy trial had been so seriously
breached by the delays.

This decision left the women who
had brought the accusation of abuse
without a judicial resolution to their
many years of distress. They speculated
that the Crown Counsel had not be-
lieved their evidence, and feared that
they might be blamed for the problem.
Aswell,they felt that many of their ques-
tions about the prosecution had not
been fully answered in their previous
meetings with the Crown. We met with
the women to discuss their concerns,
and then arranged a meeting with the
Regional Crown and one of the senior
prosecutors involved in the case. The
meeting was attended by four of the

women and their counsellors, as well as
representatives of the School Board and
the Ombudsman’s Office. The meeting
was emotional but productive.

The women discovered that there
were avenues they could have followed
to address their concerns while the pros-
ecution was underway, had they known
of them. This lack of knowledge was all
the more unfortunate because it seemed
clear that had they known of these pro-
cedures and followed them, some prob-
lems might have been identified at an
earlier stage while they could still influ-
ence the process. The Crown agreed that
these avenues may not be adequately
publicized. They have offered to work
with the Ombudsman’s Office to revise
some of their brochures for victims of
crime and to ensure that they are distrib-
uted to all concerned when charges are
first laid.

We were also able to identify that
although the Crown could not proceed
against the accused on the charges that
had been stayed, there may be other in-
dividuals who have not previously con-
tacted the Crown with their allegations.
In these cases, the Regional Crown
Counsel may still be able to lay charges.

nance Cor

he purpose of the Family Maintenance Enforcement Program is to collect, mon-
itor and enforce court orders for maintenance and maintenance agreements
filed with a court. The program is administered by a

private agency under contract to the government, overseen by

the Director of Maintenance Enforcement in the Community
Programs Division of the Ministry of the Attorney General.
The Ombudsman’s Office receives several complaints a
week from both people entitled to receive maintenance and
people required to pay it. The most frequent types of complaint
concern communication breakdowns among creditor, debtor

to pay it.

and program staff; the inaccessibility of program staff to resolve

individual complaints; disagreement over the amount of arrears; unreasonable pay-
ment demands for arrears; enforcement errors; unwarranted or unnecessary enforce-
ment action; lack of enforcement action; and unfair features of the program’s design or

legislation.

All new complaints to the Ombudsman’s Office are examined immediately and
handled in different ways. Individuals are referred to court if the remedy clearly lies in

The Ombudsman’s Office receives
several complaints a week from
both people entitled to receive
maintenance and people required

ersist

an application to vary or cancel a court order. Complainants with proposals for chang-
ing the legislation (and with no immediate personal matter requiring investigation) are
advised to write to the Attorney General and their local MLA with a copy to our Office
for information purposes. Virtually all other complaints are re-
ferred to the Director of Maintenance Enforcement for review

and response directly to the complainant. The Director returns
a written disposition report on each of the complaints referred.
Our referral confirmation letters to complainants include an in-
vitation to call our Office again if they are not satisfied with the
Director’s response.

Fortunately, this procedure appears to deal adequately with

the immediate concerns of most people. Flowever, the underly-

ing sources of many of these complaints require a closer examination. As a starting
point, beginning in the spring of 1994, we will be working with the Director’s staffand
the program’s Managing Directors to prepare quarterly reviews of complaint patterns
and the issues arising from them. Regular reviews may present opportunities to identi-
ty changes in legislation, policy, procedure or practice that might reduce the number

and type of recurrent complaints.

Advocacy

{any people come to our Office thinking we will become advocates for
E theni to pursue the position they wish to advance. It is important to

A. V' _& distinguish between advocacy and ombudsmanship, and to recognize
that the Ombudsman is not an advocate in the sense that a lawyer is, The role of
thetOmbudsman is to investigate complaints of unfairness objectively and im-
partially, and where complaints are substantiated to recommend change, Our
role is to advocate for administrative fairness, which may or may not match the
position advanced by a complainant. In some cases we might discover an issue
that has not been raised by the complainant directly, We will still pursue this mat-
ter if we consider it important in encouraging govérnnment to have fair adminis-
trative practices. '

Advocacy takes many forms. Persons might pursue particular objectives on
their own behalf, or an organization or family might intercede on behalf of those
they serve or carefor. Advocacy is practiced by unfons, families, professional sex-
vice providers, friends and comniunity non-profit organizations.

Many people consider that advocacy organizations simply promote the is-
sues of singte interest groups, and thereby discredit their efforts. I think it is im-

portant to see their work in a different light. Many advocates urge government
and communities to consider the perspective of those who have been historically
under-included. Many groups who have been marginalized or disenipowered
have found it increasingly important to work with advocates who support them.
People requite different kinds of supports to enable them to participate fully in
the community. Children especially may need the support of advociacy to enhance
their opportunities to be heard and respected.

Government has recognized the important role advocates can play in pro-
moting a more inclusive and respectful society. Fair administrative practices can
mean incorporating advocacy within government as in the positions of Advocate
for Service Quality and the Businesswomeir’s Advocate, whose funictions are de- -
scribed elsewhere in this report. Fairness also means responding appropriately to
advocacy by providing people the opportunity to be heard and listened to. The
role of the Office of the Ombudsman is to ensure that government is responsive
to those who wish to participate in the design and implementation of policies in-
tended to serve the public, The Ombudsman also can assist people working with-
in government to recognize when they can be advocates for people or groups.
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Children ¢ Youth

Unique Role for Schools

We regularly encourage complainants to
use this available remedy. We have cir-
culated draft guidelines to all school dis-
tricts for what we believe would be a fair

n November 1992 the Ombudsman
was given jurisdiction over public
schools and  school  boards.
Complaints about services to children
are handled by the Ombudsman’s
Children and Youth Team. The en-
quiries and complaints we received
about schools, 331 in 1993, fall into four
categories:
® inadequate resources to serve chil-
dren who have exceptional needs
® disciplinary measures taken by
school officials, especially suspen-
sion or expulsion
® teacher conduct
@ school bus services and transporta-
tion

Complaints are generally initiated
by adults, but the Ombudsman’s inves-
tigation is child-centred.

Is the process the school used to ad-
dress this concern fair? — is our key ques-
tion.

Section 11 of the School Act requires
school boards to establish procedures
for students or parents to appeal a deci-
sion made by an employee of the board
if the decision significantly affects the
education, health or safety of a student.

_
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appeals procedure. Many school dis-
tricts have responded with helptul sug-
gestions for modifications to these

- guidelines. The Ombudsman believes

that children should be aware of their
right to appeal, should have access to a
clear process, and should be free from
retribution. We plan to deal with these
issues in 1994 in a public report review-
ing our involvement in schools since
proclamation.

Our work with the school
system supports our experi-
ence in other jurisdictions that
services for children need to be
integrated if they are to meet
children’s needs.

Although we always direct people
to use established complaint mecha-

nisms, we have undertaken a number of

investigations on behalf of complainants
when there was no other available reme-
dy, and when we believed some benefit
could be obtained for the child.

A goal of our Office is to promote
self-help and self-advocacy. As much as
possible we encourage students, their

parents and other natural advocates to
resolve issues on their own. We give
them information about their rights and
the remedies available to them. We reg-
ularly encourage people to become ac-
tive with their local and district Parent
Advisory Committee and to seek sup-
port from other parents and students.
Where appropriate, we contact young
people directly to hear their views con-
cerning a complaint.

Our experiences with school au-
thorities have been challenging and re-
spectful. Schools are in a unique position
to provide role models for children in
demonstrating the principles of democ-
racy and fairness.

A parent of a child with a disability
eloquently expresses the experience of
many child advocates:

We felt like a ping-pong ball getting
bounced continually from one side
of one ministry to the other side of
another ministry. We are very tired
of everyone passing the buck. As
parentswe are at the end of the rope.
We are frustrated, stressed to the
max, and spend every waking hour
advocating for our child.

Life’s Not
a Lottery

parent complained that a school

had awarded Passport to

Education stamps to students
on the basis of a lottery or draw instead
of using overall school performance cri-
teria. [n addition to providing recogni-
tion for effort, the stamps were worth
$250 towards college tuition fees. The
school had only three stamps to issue to
ten students with equal academic grade
levels. The complainant felt that citizen-
ship factors should have been consid-
ered in determining who received the
scholarships, and that holding a lottery
was not fair. His child had been active in
sports and community service and was
class president.

The Ombudsman contacted the
authority and confirmed the informa-
tion received from the parent. We also
reviewed Ministry of Education policy
guidelines for this program and found
that they recommended using citizen-
ship criteria as a tie-breaker when stu-
dents had equal academic grades. The
authority expressed concern that some
would see the use of citizenship criteria
as unfair because it was subjective and
open to bias. We expressed the concern
that youth could perceive the lottery
process as meaning that effort did not
count and that achievement was a mat-
ter of luck.

Ultimately, the authority provided
the complainant’s child with a cheque
for $250, equivalent to the cash value of
the Passport to Education stamp.

Children are People First

ast annual reports have identified

problems with the way social and

financial services are adminis-
tered under GAIN, the Guaranteed
Available Income for Need Act. Young peo-
ple and their advocates continue to be
confused by the inconsistent way the staff
of the Ministry of Social Services interpret
law and policies. This confusion is reflect-
ed in the number and complexity of com-
plaints we received in 1993,

For children between the ages
of 16 and 19 years, the social
service system is confusing and
gives inconsistent messages.

Often what appeared to be a com-
plaint about income assistance turned out
to be about family and relationship break-
down, and conflict between parent and
youth about how to resolve it. Too often,
when dealing with requests for service
from youth, ministry staff fail to exercise
their discretion. Too often, they treat
young people as belonging to their par-
ents, or to the system, as “chattel.”
Interventions are often guided exclusively
by the wishes of the parent or profession-
als, without due regard to the views of the
young person.

Ministry financial assistance workers
tell us they are not well equipped to deal
with youth issues. As well, case-load pres-
sures and confused mandates result in in-
adequate service to youth and alack of ac-
countability. Too often, public service
systems act in a discriminatory manner
towards young people and fail to treat
them as persons deserving of respect and
dignity. This attitude is of particular con-
cern when family relationships break
down, whenayoung person’s views or in-
terests diverge from those of his or her le-
gal guardian, and when, as a result, the
young person secks help and support
from social services. These youth often
lack the necessary education, skills or ex-
perience to support themselves indepen-
dently. For children between the ages of
16 and 19 years, the social service system is
confusing and gives inconsistent mes-
sages. This age group is generally viewed
astoo old for child welfare services but too
young for adult services.

Many young offenders can
attest personally to links be-
tween neglect, alienation and
crime.

A thorough social assessment of an
underage income assistance applicant
may lead to a number of alternate service
options, but too often the narrow scope of
these assessments leads only to the youth
being told to return home. When serious
family problems exist, this may not be a
viable option. Social service systems must
provide young persons in these situations
with a fair and caring review. When young
people are not treated fairly they can be-
come angty and alienated. Provincial cor-
rectional and mental health institutions
are full of youth who have become alien-
ated from adult authorities. Many young
offenders can attest personally to links be-
tween neglect, alienation and crime.

Child advocates within and outside
government must be vigilant to ensure
that child welfare system approaches are
not used to maintain children and youth
as “chattel.” In keeping with the United
Nations Convention on the Righis of the
Child, fairness requires that young people
be treated with dignity, and that their
views and interests be respected and care-
fully considered. The Ombudsman hopes
that upcoming reforms to the Family and
Child Service Act will address the incon-
sistencies and confusion in youth services.

When Chil*idl'en Die

e death ofa young person from unnatural causesis &
concern for the Ombudsman. We believe it is impor-

- dations the Coroner makes to pubhc authonnes cencemmg :
the circumstances leadmg to the death. This might help usun-

. tant to scrutinize closely deaths of children, for exam-  derstand what was happenmg in the child’s life prior to the
pleby suu:lde orhomxcxde, inorderto Ieamwhat wecanabout »‘d_ez}t'h, and how to prevent snmlar deaths in the future 'The‘;'_ ,

preventing such tragedies. The Ombudsman has begun dis- protocol will also assist us in momtormg Iiow goverh entre-
cussions with the Chief Coroner to develop a protocol be- -‘J,spbnds to the Coroner in the ¢ ( o

. tween our Ofﬁces. _We would hke to review the recommem L
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Children e» Youth

Abuse of Deal Studen

Investigated

ne of the fundamental elements of fair-
ness is the right to be heard. This is not a
right reserved to those who communicate
orally, relying on their ability to speak and to hear.
Itis a right that belongs to everyone regardless of the
means by which they communicate. The children at
Jericho who struggled to let their claims be known
were ignored, discredited, and unsupported. Their
claims were measured strictly on the basis of
whether there was evidence sufficient to justify crim-
inal charges being laid. The administrators respon-
sible for Jericho seemed to consider only the criminal
aspects of the reports. Few considered the impor-
tance of early, appropriate and fair intervention.
This was an error.
The investigation into Jericho Hill School, like

other reports emanating from our Office, documents .

the tragedies that occur for some children who are

dependent on government services outside of their

natural homes. It is hoped that this report serves asa

further guide and an incentive to improve how we
tneet the needs of children in British Columbia, par-
ticularly their need to be safe, in the hope that such
tragedies are not repeated.

These words are taken from a letter from the
Ombudsman to the Minister of Education, and intro-
duce Public Report No. 32 — Abuse of Deaf Students at
Jericho Hill School. This report, released in 1993, con-
cluded the investigation into abuse of children at B.C.’s
only provincial school for deaf and hard of hearing,

An interim Report on Jericho was issued in June of
1992, The then minister responsible asked for suggested
names for the Advisory group. Since that time, govern-
ment has not acted further on this recommendation.
One function for the Action Council would be to advise
government before any changes take place regarding the
management and construction of new residences for
Jericho Hill students. The Ombudsman believes that this

independent council could provide timely advice to gov-
ernment to ensure smooth transition of the manage-
ment of the residences from the Ministry of Education
to the Deaf community. The participation of the Action
Council would ensure that the new residences are de-
signed and constructed from the point of view of the
deaf who will reside and work within them.

Recommendation:

@ that government appoint and provide resources
to an independent Action Council made up of
members of the Deaf community with a mandate
to make recommendations to ensure fair access
to all public services.

In response to the Ombudsman’s final report the
Ministry of the Attorney General has appointed former
Supreme Court Justice, Mr. Thomas Berger, Q.C,, tore-
view claims for compensation. Mr. Berger’s appoint-
ment, as Special Counsel to the Attorney General, is un-
precedented in British Columbia. He will make
recommendations to ;he Attorney General on a process
to resolve these claims on a non-confrontational basis. [t
is not necessary for individuals to have filed a report with
police to be able to put forth a request for compensation
to Mr. Berger. As with any vulnerable person, the
Ombudsman supports the entitlement of those who
choose to access Mr. Berger to be accompanied by a sup-
port person, a friend or an advocate.

We intend to review government’s progress in im-
plementing the recommendations regarding Jericho Hill
School, and will summarize this review in our 1994
Annual Report. Our Office will release the Jericho Hill
School Report in a video format in American Sign
Language in 1994,

The complete report, Public Report No. 32, is avail-
able from the Office of the Ombudsman.

L3 »

Principles underlying the

repore:

® All children and youth have the right to be valued
and to be treated with respect and dignity.

® All children and youth have the right to under-
stand, to be heard, to be listened to, and to access
appropriate advocacy supports.

@ All children and youth have the right to enjoy the
fundamental human rights outlined in the UN
Convention on the Rights of the Child.

® All children and youth have a right to a safe physi-
cal and emotional environment.

@  All children and youth have the right to receive ap-
propriate programs from adequately trained and
properly motivated staff.

® All children and youth should have the opportuni-
ty toaccess publicly funded services as close to their
home communities as possible.

® Deafchildren are entitled to have their membership
in Deaf culture recognized and respected.

Recommendations from the

final report:

9 that the government publicly acknowledge abuse
occurred at Jericho Hill school in a forum and man-
ner it considers fit

® a province wide protocol for Crown Counsel and
Police should be developed to guide the process
when dealing with abuse victims and witnesses with
unique communications needs

#® the government of British Columbia should intro-
duce legislation to acknowledge that American Sign
Language (ASL) is the language of Deaf culture and
that it be recognized as a complete language

® government should take immediate steps to issue a
clear commitment to non-confrontational alterna-
tive means of determining compensation to those
who alleged abuse while residing at Jericho Hill
School for the Deafand enter into negotiations with
the victims of abuse to determine an appropriate
settlement of compensation

Children Should

ildren are our province’s most valuable and
vulnerable natural resource. But their perspec-

tives are rarely sought, let alone heard, when

public officials make decisions that affect them. Child
advocacy is essential to safeguard the rights of this mar-
ginalized population. Believing in the inherent dignity
of the child, the Ombudsman defines child advocacy as:

activities undertaken by self or others intend-

ed to ensure that the rights, interests and view-

points of children are carefully considered

and fairly represented in all matters that affect

them. These advocacy efforts are particularly

in relation to public policies and services and

are directed at both individual and systemic

issues.

In 1990, Ombudsman Public Report No. 22— Public
Services to Children, Youth and Their Families: The Need
for Integration, called for major reforms of children’s ser-
vices, including strengthened child advocacy. In
1993/94 the Ombudsman participated in the Task Force
on Child Advocacy convened by the Ministry of Social
Services. The task force was established following the re-
port of the Community Panel on the Family and Child
Service Act. With other Task Force members, the
Ombudsman urged government officials to establish a
provincial Child Advocate Office spanning all children’s
authorities. The Advocate would be an officer of the
Legislature

[ndividual fairness and systemic reform of chil-
dren’s services will require strengthened advocacy with-
in the public service, designed to empower young people

and respect their views. The Ombudsman has long pro-
moted integrated approaches among government de-
partments serving children so that policies and pro-
grams are delivered in a more coherent, consistent and
holistic manner. Current laws, policies and practices
tend to divide children and their families into “func-
tional” administrative components so that the mental
health, social service and special education needs of a
child are viewed separately. But to young people and
their advocates, these needs are inextricably linked.

...the Ombudsman urged government
officials to establish a provincial Child
Advocate Office spanning all children’s
authorities.

Since October 1993, in preparation for the
Ombudsman’s promised follow-up to Public Report
No. 22, the Ombudsman has met with hundreds of
voung people and their advocates from around the
province to explore ways to strengthen child advocacy.
To focus these discussions, the Ombudsman released a
Discussion Paper, Advocacy for Children and Youth In
British Columbia.

A “report card on children’s services” will be made
available to government sometime in 1994 with public
release targeted for June 1994. A major theme of this re-
port, the need for strengthened child advocacy, will re-
flect the ideas expressed to the Ombudsman by young
people themselves.

Proposals from Advocacy
BDiscussion Paper
1. Strengthened support to natural advocates and the

removal of barriers to natural advocacy, such as the
fear of complaining.

2. Reform of legal advocacy to ensure that children
are heard and fairly represented as persons in all
legal proceedings that affect them.

3. A Children’s Charter that would detail the entitle-
ments of children in one Act as part of a process of
consolidating children’s legislation.

4. A newly created Ministry and/or Cabinet level
Commission exclusively concerned about chil-
dren, to act as a fixed point of responsibility for
child advocacy within the executive branch of gov-
ernment.

5. Aseparate Children’s Ombuds or Advocate Office
to represent the views and interests of children to
the Legislative Assemnbly and to make recommen-
dations to government on children’s issues,

6. Discussions with First Nations to ensure that the
particular advocacy needs of Aboriginal children
are adequately addressed at this time when self-
government is being negotiated.
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e numbers of historical
abuse complaints to the
Ombudsman are steadily in-

creasing. People reported that when they
were children, residing in publicly fund-
ed facilities or hones, they were abused.
Some reported the abuse to someone
when it happened; others have never
spoken of their trauma until now.
Many have identifted this abuse
while “in care” as the cause of serious
problems in their adult years. Some
have said they do not know how to be
good parents. Some have said that be-
cause they were being abused, they could
not concentrate at school, and therefore
lack an education. Some have said that
they have had difficulty forming healthy
relationships as adults. Others have said
they cannot trust. Some have turned to

drugs or to alcohol to help them cope

with their memories.

There is still an urgent need for
governiment to establish a clear
and fair process to deal with
cases of historical abuse.

In view of the number and the na-
ture of the complaints, the
Ombudsman, in 1990, asked the gov-
ernment to establish a process that
would respond fairly to anyone who re-
ported having been abused as a child in
state care. To date government has re-
sponded by:

@ establishing a cross-ministerial

Historical Abuse Committee
® amendingthe Limitations Actto en-

able those who were victims of sex-

ual abuse to pursue civil litigation
without time limitation

@ providing some mental health
services through the Residential

Historical Abuse Program for indi-

viduals who were victims of sexual

abuse while residing in publicly
funded facilities

® paying small compensation claims
to individuals who were victims of
abuse after 1972 through the

Criminal Injuries Compensation

programs of the Workers’ Com-

pensation Board
@ appointing former Supreme Court

Justice, Mr. Thomas Berger, Q.C,,

to advise the Attorney General ona

process to address claims for com-
pensation from former students
who were abused while attending

Jericho Hill School for the Deaf

In each annual report since 1990 we
have expressed the hope that the govern-
ment would establish a process to deal
with cases of historical abuse. We await
a report from the Historical Abuse
Committee as to what steps it believes
government should initiate to respond
to these complaints.

The Ombudsman believes that
those who have come forward with his-
torical abuse complaints about provin-
cial government ministries and agencies
have waited long enough for a non-

en i ; State am

Children ¢ Youth

istorical

litigious resolution. In 1993 we made
the first formal recommendation to gov-
ernment to pay compensation to one in-
dividual who did not receive appropri-
ate care from the Ministry of Social
Services.

The individual had come into care
as an extraordinarily fragile child who
had suffered a horrendous ordeal. He
had witnessed the murder of two family
members, and had survived attempts on
his own life. After a brief stay in a hospi-
tal under psychiatric care, the youth was
sent to a foster home in an isolated area.
The foster parents intimidated and be-
littled him. They threatened him with
bodily harm and humiliated him in
front of other children. Because of his
past experiences, he believed that any ac-
tion against a person was possible, no
matter how horrific. The treatment he
received shattered any self-esteem or
sense of self that survived the original
trauma.

Today this young man is working
towards healing. He is fragile, but heisa
functioning and contributing member
of society. He is receiving support from
the Criminal Injuries Compensation di-
vision of the Workers” Compensation
Board for the physical injuries that dis-
abled him. An important step for his re-
covery was to have the government, as
the authority responsible for placing
him in an abusive foster home, acknowl-
edge that error and apologize to him.
The young man also wanted compensa-
tion. He came to the Ombudsman with
his concerns.

Some have said that because
they were being abused, they
could not concentrate at
school, and therefore lack an
education.

After investigating the situation, the
Ombudsman agreed that government
had failed to put a fair process in place to
review his claim that while in the care of
the state his needs had not been met.
Therefore, we recommended that gov-
ernment pay him a modest sum of mon-
ey as compensation for failing to provide
appropriate care, a sum equivalent to his
orphan’s benefits.

Government said no. Their re-
sponse was based solely on a strict inter-
pretation of whether or not the state was
legally responsible. Our position was
that there was a lack of process consti-
tuting “maladministration,” quite apart
from whether there was legal liability.

The young man was devastated
by the response of government.
Accompanying this article, with his per-
mission, is an exerpt from a statement he
wrote after hearing the decision.

There is still an urgent need for gov-
ernment to establish a clear and fair
process to deal with cases of historical
abuse. We hope we will be able to report
to the public the details of this process in
our 1994 Annual Report.

“To be quite honest, I felt relieved af-
ter my dad freaked out. I thought [
would not have to live in fear any
more, Boy, was I wrong. I knew from
the start I did not want to live at the
foster home where [ was sent. The
foster parents yelled, screamed and
threatened the kids every day. After
I had been there a few days and
watched what happened to some of
the kids, I was scared for my life.

The overcrowding bothered me
a lot too. At one point I had to sleep
in a storage room with one foot of
space between my bed and two
others. I wondered what I did wrong
to be treated this way.

The first time I went fto see my
dad who was supposed to be pun-
ished for killing two people, I was
quite upset to learn that his living

~ conditions and treatment were so
much better than my own. He slept
in a great big room with ten to fifteen
[feet between beds, with his own clos-
et and chest of drawers. Stafftreated
him well and talked to him like a hu-
man being. They went bowling, had
a bigwoodworking shop for hobbies,
and even had pinball machines and
a pool table.

All I did was work eight to ten
hours a day. The foster parents hu-
miliated me on more than one occa-
sion. They threatened to cut off my

. if I didu’t behave. They hit me
and yelled at me and I started really
fearing for my life. Justa few months
earlier I watched my dad kill my
whole family and now I was with
people who treated me worse than
he did, so I was in constant fear.

After I turned 19 I was well im-
mersed in a life of drugs, con-
stantly trying to make myself feel

better. I had little or no self-esteem
and had not been able to grieve over
my loss because 1 was so worried
about my own survival.

About five years ago I started
seeing a doctor and began to realize
ifL had been put in a loving environ-
ment I would have been able to live
at ease and work on dealing with
what my father had done. When [
first went to the Ombudsman, I
thought that government was good. 1
thought after government heard my
story and read the letter from my
doctor stating that I had been dam-
aged by the experience in foster care,
that government would give me back
the money they used for my mainte-
nance and would apologize. Boy,
was [ wrong!

Government says it is not legal-
ly responsible. I have a hard time
with that answer. Government took
over my life, told me where to live,
paid for my care out of my orphan’s
benefits, not to mention the work I
put in at the foster home. What else
am [ supposed to think other than
that I deserved all the emotional and
physical abuse I got? Why was I
treated worse than iny father?

Sometimes I think about killing
myself to make government listen,
but I do not want to give it the satis-
faction. The anger [ feel from the
disrespect, the immorality and total
indifference 1 feel government has
shewn me is immense. I also feel like
I have been punished for what my
dad did and that government feels
that is okay. This complaint to the
Ombudsman was to help me heal
and to feel better about myself, but it
has turned out to be the opposite. |
am hurting.”

A Penny Saved Doesn’t

school district removed sup-

port staft from a classroom for

children with disabilities and
redistributed them throughout the dis-
trict. Asaresult, a child who required a
full-time support worker could no
longer attend school. The child's parents
contacted the Ombudsman.

When we contacted the authority
we were told that a recently arbitrated
contract settlement with teachers re-
quired the district to make changes in
order to balance its budget. By reallocat-
ing staft they were able to serve more
children with disabilities, but within the
same budget.

These changes, while appearing to
distribute limited resources more fairly
throughout the district, had different
impacts for children with different

[ake a Lot of *°Sense®’

needs. For some it meant a reduction in
the number of hours of individualized
attention they received each week. For
others it meant access to special sup-
ports not previously available. For our
complainant’s child it meant a total ex-
clusion from school. This was not fair.

We are aware of an increasing
number of children whose needs cannot
be met because of budget restrictions.

The money we save today by not
meeting the education needs of children
with disabilities can carry a high price in
the future as these needs continue to be
unmet. We believe that all children are
entitled to participate in the public
school system. Making sure that services
are available to enable them to partici-
pate is money well spent.
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Consistency’s the Aim -
PSERC’s the Name

e Public Service Employee Relations Commission, known as PSERC, is the
successor to the Government Personnel Services Division. As the central per-
sonnel and labour relations arm of the government, it negotiates collective

agreements with public service unions and establishes corporate policies for human re-
source management.

In 1992, the government conunissioned Judi Korbin to investigate, broadly, the
public service in the province. Ms. Korbin handed down her report in June 1993.
Among its many recommendations was the creation of a new Public Service Act; a draft
of which formed part of her report. The government quickly adopted most of the rec-

ommendations in the report and brought in a new Public Service Act, with the greater
part proclaimed in September 1993. One of the significant changes is that PSERC, un-
like its predecessor, is functioning as a centralized corporate personnel agency. We ex-
pect to see more of a focus on ensuring consistent personnel management policies
across ministries. In the past, the Personnel Services Division, while promulgating pol-
icy, did not devote a lot of time to ensure that those policies were followed, and, as a re-
sult, personnel issues were dealt with quite differently from ministry to ministry.

Once PSERC was formed, they agreed to meet to hear our perspective on some
outstanding systemic issues. That meeting is scheduled to take place early in 1994,

Most of the issues we deal with tend to involve excluded and management em-
ployees. The reason for this is that most public servants are unionized and the collective
agreements provide for representation as well as mechanisms for resolving disputes,
whereas excluded and management staff do not have these same protections. The most
frequent complaints we receive concern the hiring process, the policies on short-and
long-term illness, and the evaluation\termination process. Across the broad public sec-
tor, we receive about 300 personnel complaints a year.

Back in the Fold

r. B had been a government employee for 17

years with an unblemished employment

record. One day, while Mr. B was on vaca-
tion, a fellow employee reported his suspicions that Mr.
B had been involved in deceiving his employer. Since the
allegations were serious, the employer consulted with a
lawyer, who interviewed the informant. Upon his return
from vacation Mr. B was interviewed by his employer
and given an opportunity to tell his side of the story.
However, the employer did not believe Mr. B’s version
and fired him. No one advised Mr. B that he had a right
to have his Deputy Minister review the dismissal.

Mr. B sued. While waiting for his case to come to
court he looked for work but was unable to find more
than a temporary job; it is not easy to find work when you
have been dismissed by your employer of 17 years for
breach of trust. Mr. B was forced to re-mortgage his
house when the rates were high in order to keep his fam-

ily going.

Over a year after his chsmmal in preparation for
trial, there was an examination for discovery. The sworn
testimony given by the informant was not what it had orig-
inally been. The government recognized its mistake. Mr. B
received a settlement of 16 months salary. But Mr. B was

still unemployed and the settlement left him far back of

where he might have been if none of this had occurred.

Mr. B visited the Ombudsman. During our investi-
gation we discovered that agencies of the government
were still sending correspondence alluding to the fact
that Mr. B had been dismissed for breach of trust, but not
stating that he had been exonerated. We intervened to
stop the continuing unfairness. We approached
Government Personnel Services Division (as it was then),
and told Mr. B’s story. We spoke of the unfairness. We
told of a loyal employee of several years. We spoke of how
his employment had been wrongfully stripped from him.
We spoke of how a person’s pride cannot be measured in
terms of a legal settlement. We struck a chord. Soon after,
GPSD found contract work for Mr. B with the govern-
ment. And on Christmas Eve, 1993 the news came:
GPSD had, with the assistance of the B.C.Government
Employees Union, found a permanent job in govern-
ment for Mr. B. He was back in the fold.

As It Should
e Done

n the summer of 1986 Ms. ] fell ill. She had been an

auxiliary employee at St. Paul’s Hospital for a year or

so and had recently become full time. She was put
on probation and was a month into her probationary
period when her health failed. Since long-term
disability benefits were not available to employees on
probation, Ms. J just faded away.

In 1991 Ms. J wrote to the long term disability plan
holder to ask for benefits. She was told that she did not
qualify and that even if she did her application was four
years too late.

Ms. ] came to the Ombudsman. Hers was a confus-
ing story. She was not sure what year she had last worked
at St. Paul’s. She was not sure why she had not applied
for long-term benefits. Although not certain how we
could assist her, we contacted the hospital to see if any-
thing could be done.

The Director of Human Resources met with us. She

had never dealt with our Office before and was unsure of

our jurisdiction, but she listened to the complaint. She
asked for time to review the file. Less than a week later
she called us back. There had been a mistake, she said.
Because Ms. ] had been an auxiliary for more than a year
she did not need to go through a probationary period.
She was automatically full time, and had in fact been en-
titled to apply for long-term disability benefits. The hos-
pital had erred. We were impressed with the Director’s
candour in admitting the error.

But the Director was not through. She was not con-
tent with simply uncovering the error; she wanted it
remedied. She took the matter to the Hospital Board and
asked them to right the wrong. They agreed. She took
the matter to the Health Labour Relations Board and
asked them to waive the time limitation. They agreed.
Soon Ms. J was filling in her application for benefits.

All this within one week. All this because they
acknowledged a mistake. All this because St. Paul’s be-
lieved that when you make a mistake you fix it. That’s
doing it as it should be done. Take a bow, St. Paul’s.

What a
Difference a
Year Makes

e B.C. Securities Commission regulates the se-
curities industry in this province. Its twin goals
are to promote investment growth and to pro-

tect investors.

In 1987, the Principal Group Ltd., a group of Alberta-
based companies, collapsed. The Group sold investment
contracts through two subsidiaries, and promissory notes
through its trust company. Investors throughout Canada
lost hundreds of millions of dollars. Our Office investigat-
ed the sale of investment contracts. In September, 1989
we released Public Report No.19 — The Regulation of AIC
Lid. and FIC Ltd. by the B.C. Superintendent of Brokers. We
found that the province had been administratively “negli-
gent” in regulating the Group’s investment contract com-
panies. As a result of our recommendation the province
paid out close to $24 million dollars in compensation.

Wealso investigated the sale by the Group of promis-
sory notes in B.C. In October 1991 we released Public
Report No.28 — The Sale of Promissory Notes in British
Columbia by Principal Group Lid. Although we did not
find administrative negligence in this case, we made rec-
ommendations that would help prevent a similar tragedy
recurring.

The 1992 Annual Report noted that the response of
the B.C. Securities Commission to Report No. 28 was
unsatisfactory.

This year we are pleased to say that the Commission
has taken steps towards implementing our recommen-
dations. They have:
® developed a plain language information pamphlet

for wide circulation
® provided toll free access for the public (through

Enquiry BC)
® proposed legislative amendments to protect investors

by restricting the availability of certain investments

We believe that with these and other recommenda-
tions the commission will be implementing, the likeli-
hood of another “Principal Tragedy” has been lessened.

Persistence Brings

sBack” Justice

After investigation, we submitted to the Appeal Division that the former
Commissioners had erred in law by refusing to follow their policy on significant new evi-
dence, and therefore had failed to consider section 99 of the Workers’ Compensation Act.

Regarding the worker’s knee injury, we made a separate submission to WCB

worker came to us when he was denied a pension by the Workers’
Compensation Board. The board had determined that his back injury in 1957
&, JBhand another in 1983 had not caused him any permanent disability. The work-
er also complained about the board’s denial of a pension following his compensable
knee injury in the early 50s.
The worker had already appealed the decision on his back claim to the Review Board
and to the former Commissioners, and his representative had also unsuccessfully made an
application for judicial review. The worker submitted a further medical report to WCB

following the tailed judicial review, that markedly differed from the medical opinion relied
on by the board up to that point. The former Commissioners did not accept the specialist’s
report as significant new evidence and again rejected the request for reconsideration.

recommending a review of the earlier decisions on the basis of conflicting medical opin-
ions of board doctors.

After obtaining further medical evidence, the board agreed that the worker’s 1952
injury had accelerated the degenerative changes to his right knee and that the worker
should be assessed for a permanent pension.

In the course of assessing the worker’s knee impairment, the Disability Awards
Medical Adviser also concluded that part of his disability was related to his 1957 back in-
jury and to the cumulative effect of all his back injuries.

The Chief Appeal Commissioner determined that the recent medical evidence gave
grounds for reconsidering the former Commissioners’ decision. She found, on weigh-
ing the evidence, that the worker’s 1957 back injury had significantly affected his current
back disability. She therefore referred the file to Disability Awards to determine the
worker’s pension entitlement retroactive to the date his disability became permanent.
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Guest
Comment

Comment on Korbin

by John T. Shields
President of the BCGEU
at the invitation of the Ombudsman

n March 6, 1992, Premier Harcourt an-
nounced the formation of the Commission of
[nquiry into the Public Service and Public
Sector.

The government chose Judi Korbin as sole
Commissioner, and she turned out to be an extraordi-
narily good choice. She quickly assembled an experi-
enced staff. But her unique strength in accomplishing so
much in the year allotted was her ability to involve man-
agement and unions, people with special expertise, and
concerned individuals and groups, in working together
towards the goal of an improved public sector. The ef-
fect of this in itself is helping to remold long established
antagonisms into new working relationships.

To understand the Commission’s work it is impor-
tant to grasp the difference between public service, pub-
lic sector and the broader public sector.

Public service refers to the government’s 40,000 di-
rect employees, who are hired under the Public Service
Act.

Public sector is the much larger group of workers
and functions paid for through provincial and munici-
pal funds, about 260,000 people who provide services in
education, health, Crown corporations, agencies and
commiissions, funded social services and municipalities.

The term broad public sector encompasses the
whole spectrum generated by public funding. In all
there are about 300,000 British Columbians in this
group, 20 per cent of the provincial work force. About
60 per cent of the 1993/94 provincial budget of $19 bil-
lion goes to compensation of public sector workers.

The Korbin Commission worked for 18 months,
producing a two volume final report containing three
draft bills, two of which — the Public Service Act and the
Public Sector Employers Act—were introduced by the gov-
ernment as proposed legislation and passed by the house.

Because the BCGEU represents workers in the pub-
lic service and each of the groups within the public sec-
tor, we were closely involved with most of the project
work of the Commission. In the public sector where our
union has been organizing new members, we were keen-
ly aware of the fragmentation and multiplicity of em-
ployers. There is little communication or co-ordination
within sectors or between them. The Commission soon
identified the fact that there are 2800 different employ-
ers and 500 different bargaining tables.

Public sector funding is budgeted through an indi-
vidual ministry, such as health, to provide the service.
The sectors have grown into hydra-shaped delivery sys-
tems, each with its own administration. The issue facing
the Commission was to find the balance between the in-
terests of the governiment that funds and mandates pub-
lic bodies, and the functional autonomy of the agencies.

The Korbin Commission’s key recommendation
was the establishment of an employers’ council consist-
ing of a representative from each of the seven directly
funded groupings within the public sector, seven repre-
sentatives from government, and observer status for the
municipal sector. While respecting the autonomy of the
public sector employers, the new structure recognizes
that the province provides the funds, and in the final
analysis is held responsible by the electorate for its fiscal
and policy choices.

The Commission further recommended that six
sectoral groups — health, education K-12, colleges and
institutes, universities, crown corporations and agen-
cies, and social services — form employers’ associations
for their sector. The very act of co-ordination will force
the sectors to address many of the issues identified by the
Commission as needing attention.

During the Commission’s tenure I was more per-
sonally involved with the work being done on the public
service. The BCGEU had been in an almost decade-long

series of campaigns to advocate for public service and
against privatization. The union had experienced its
public service membership fall from a high of 40,000 in
the early 80s to 36,000 during the restraint program of
the Bennett administration. As a result of privatization
under Premier Vander Zalm the number tumbled to
27,000.

Along with the decline in numbers went a reduc-
tion in skill and capacity of the public service to meet
public needs. The reduced capacity brought low morale.
One of our objectives was to work with the Commission
to find a way to renew the public service.

A major problem in the way of renewal was the
practice of contracting that had grown up as part of pri-
vatization. An independent review done for the govern-
ment by Peat Marwick identified 1446 contractors who
were in fact and in law, actually employees who should
have been hired under the Public Service Act.
Determination of the appropriate status of the shadow
public service was a question of law. Several expensive
arbitrations were scheduled to hear the cases, but it was
within the mandate of the Commission to find a more
efficient remedy.

The Commission concluded that no framework ex-
ists within government to determine whether or not
contracting generally, or specific contracts, provided
good value for public expenditure. Recommendations
were made to reconsider the terms of reference for the
letting of consultant and commercial contracts.

The event that dominated the work of the
Commission was the Forum held to address the issues
facing the renewal of the public service. From March 10
to 12, 1993, approximately 130 participants including
the premier, cabinet ministers, leaders of all the public
service unions, deputy ministers, managers and line
workers met with the Commission to chart a new direc-
tion for B.C.’s public service. This was the first such gath-
ering in the history of the province. For all who attend-
ed it was a watershed experience.

Among the far-reaching recommendations that
came from the Forum, was a call for a new Public Service
Act, which the Commission proposed as the core of its
recommendations. Another outcome of the Forum was
the “Partnership Committee,” an ongoing leadership
group from government and the unions. This group has
become a vital force in working for the renewal of the
public service.

The draft act proposed in the Commission’s final
report is a model in Canada, promoting employment
equity and career development. Its recommendations
include responsive service to the public, encouragement
of creativity and initiative, and promotion of harmo-
nious relations between the government and its employ-
ees and their unions.

The draft act entrusted collective bargaining to be
the means of balancing management and union inter-
ests in posting and promotion policies, staffing and re-
cruitment, classification appeals and employment equi-
ty remedial policy.

Korbin’s Commission of [nquiry into the Public
Service and Public Sector left a substantial body of sig-
nificant recommendations, but she also left a different
legacy: a new spirit, a new atmosphere of respect and co-
operation and a search for common interest among the
principals in the public service. The public has seen the
results in the 1994 round of bargaining between the gov-
ernment and the BCGEU.

The most significant contribution of the
Commission may well be the inspiration Korbin im-
parted to solve old problems in a new way. She and her
Commission can take credit for bringing out the best in
many people who will continue to make a difference for
British Columbia.

loyment

Just Be Clear

worker complained to our Office after a Medical

Review Panel composed of orthopaedic special-

ists found that his work injury in 1984 had
caused no permanent disability. The panel found that the
worker’s psychogenic pain disorder had been initiated
but not caused by the injury. We requested that the
Appeal Commissioners seek clarification from the panel
on the psychological aspect of the injury. The panel’s re-
sponse was that the psychogenic pain disorder had been
activated but not caused by the injury. Since a worker is
entitled to compensation if a work injury precipitates or
triggers a disability, we requested that the former
Commissioners consider the legal implications of that
wording. We proposed that the former Commissioners
refer the psychological aspect to a second Medical Review
Panel composed of psychiatrists. In the interim, howev-
er, the B.C. Supreme Court considered the scope of
Medical Review Panels and determined that WCB could
not refer a matter to a second Medical Review Panel on
the sole ground that a panel had made determinations on
medical issues outside its area of specialization. The deci-
sion suggested, however, that there may be grounds for a
second panel if there were ambiguous matters that would
be resolved by another panel, or if it became apparent as
a result of a panel’s report that a second panel with dif-
ferent expertise was required.

... since a Medical Review Panel is final
and conclusive on the matters certified, the
reasoning of the panel should be clear and
logically consistent.

The former Commissioners rejected our analysis that
the wording of the certificate was ambiguous, and re-
sponded that the full intention of the panel could only be
understood by analyzing the rest of the certificate and
comments in the narrative report. The former
Comunissioners also took the position that our Office had
“perhaps unconsciously” adopted certain views about
what was the proper use of medical terminology, and un-
derstandings of the mechanics of pain, that were incorrect.

After the new Appeal Division came into effect, we
requested that this decision of the former
Commissioners be reconsidered on the grounds of an
error of law. Our concern was that since a Medical
Review Panel is final and conclusive on the matters certi-
fied, the reasoning of the panel should be clear and logi-
cally consistent. Moreover, although the panel decision is
conclusive on the medical issues, the board has a duty to
consider the causation issue as a legal question.

The Chief Appeal Commissioner subsequently de-
termined that the wording of the certificate was ambigu-
ous and that the former Commissioners had exceeded
their jurisdiction when they attempted to resolve the am-
biguity by imposing their medical judgment on the mat-
ter. She therefore referred the issue of the cause of the psy-
chogenic pain disorder to a second Medical Review Panel
composed of psychiatrists to make a final determination
on the psychological issue. This resolved the complaint.

What She Can
Say

ecommendations from: the :Ombuds-~

man can be based on a decision, recom-

mendation, ‘act or omission of an
authority that was:

contrary tolaw
unjust, oppressive, orimproperly discriminatory
based on amistake of law or fact

8006

an_application of -arbitrary, unréasonable or
unfair procedures

otherwise wrong
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Workers’ Compensation Board

any of the complaints we receive from work-

ers about the board are about delays in hav-

ing their complaints heard, and difficulties in
communication. [n 1993 we continued the effective re-
ferral system we established with WCB in 1990 to ad-
dress these types of complaints. We refer the complaints
to selected Board Managers and ask the workers to con-
tact our Office again if they do not receive a response to
their complaint from the board. We are happy to report
that few complainants call us back.

We were concerned, however, when, during the
third quarter of 1993 there was a 68 per cent increase
over the second quarter in complaints about delay and
communication. Ninety-six referrals were made to
Board Managers in July, August and September 1993
alone, as compared with 152 during all of 1992.

... the Ombudsman Act requires workers
to exhaust their rights to appeal and
review available under the Workers’
Compensation Act before we can
conduct an investigation.

In November 1993 WCB reorganized its six claims
units in Richmond into seven service delivery areas, each

N Guest
Comment

Advecacy for
Women in Business

by Kathleen Costello
Businesswomen’s Advocate
at the invitation of the Ombudsman

ou don’t have to be pushy, popular, look like a
model or be rich to start your own business. A
great idea, hard work, and good organization-

al skills are far more important!
from Step up to Success in Your Own Business.

In 1992, 34.4 per cent of all business owners in British
Columbia were women. The Ministry of Small Business,
Tourism and Culture is committed to helping these women,
and in April 1991 appointed the first Businesswomen’s
Advocate, Kathleen Costello. Her role is to increase women’s
participation in the start-up of new businesses and to im-
prove their chances for survival and growth. She is asking
women and businesswomen’s organizations throughout the
province for their input and assistance.

Trends across Canada show that businesses started
by women have a higher survival rate than those started
by men, but it is also true that women have a harder time
getting into business in the first place, and need special
support systems. Surveys indicate that women entrepre-
neurs have more barriers to overcome in running their
businesses successfully, such as:
® difficulty in accessing financing
® lack of business training and information
® lack of encouragement from peers

The Businesswomen’s Advocate produces a num-
ber of publications, including The Women in Business
Start-up Kit, a guide for starting a successful business;
Step up to Success in Your Own Business, a pamphlet to
introduce the idea of entrepreneurship to young women
in school; and B.C.’s Business mid Professional Worien’s
Organizations — Networking Directory.

These publications and further information are
available from the Businesswomen’s Advocate at:
Ministry of Small Business, Tourism and Culture
4th Floor, 1405 Douglas Street
Victoria, British Columbia V8V 1X4
Phone: (604) 356-5118 or Fax: (604) 387-5633

corresponding to a separate geographical area. Claims
are now assigned based on the claimant’s work place.
Obviously, the reorganization has been effective, since,
during the last quarter of 1993, there was a significant
decrease in delay and communication complaints.
Several levels of appeal are available to workers un-
der the Workers” Compensation Act. The first level is to
the Workers’ Compensation Review Board, an indepen-
dent tribunal. If a decision of the Review Board is unac-
ceptable, the worker may apply to the Appeal Division of
WCB. Ifa claim involves a medical dispute, the worker
has a further right of appeal to a Medical Review Panel.
What is sometimes confusing to workers is our
refusal to investigate their claim. We explain that the
Ombudsman Act requires workers to exhaust their rights
to appeal and review available under the Workers’ Comp-
ensation Actbefore we can conduct an investigation. If the
complainant has a right of appeal we can refer her or him
to Workers’ Advisers, employees of the Ministry of Skills,
Training and Labour, for advice or assistance. These indi-
viduals can provide services ranging from simply giving
information to personal representation at a hearing.

We receive a few complaints from workers who
have exhausted all appeals. These cases are frequently
complex. Our ability to have these cases reconsidered by
WCB is very limited. We are advising workers of this
limitation while they are still in the appeal process.

Although complaints about other departments of
WCB are infrequent, important issues about the
Prevention Services Division of the board, formerly the
Occupational Safety and Health Division, arise. This
Division is responsible for investigating and imposing
sanctions against employers who are found to be in vio-
lation of Industrial Safety and Health regulations. Our
Office has received two serious complaints about the
procedural fairness of board decisions not to impose
sanctions against employers. One complaint is summa-
rized below. Another complaint involves a serious in-
dustrial accident in which a new employee suffered se-
vere injuries as a result of violations of safety regulations
on lock-out procedures. A preliminary report has been
written on this complaint and our concerns have been
raised with the vice-president of the Prevention Services
Division. We continue to seek a resolution.

Workers
Participate in
Penalcy Review
Process

n Occupational Hygiene Officer had recom-

mended a penalty of $15,000 against an

employer for a number of violations of the
Industrial Health and Safety Regulations on the identifi-
cation and handling of materials containing asbestos.
Several union workers were potentially exposed to air-
borne chrysotile asbestos as a result of these violations.
The proposed penalty was cancelled following a meet-
ing between the employer and WCB. A union represen-
tative complained to the Ombudsman that the union
was denied permission to attend the penalty hearing.

Exposure to airborne asbestos poses a risk of devel-
oping a debilitating lung condition known as asbestosis,
as well as lung or other cancers. Latency periods for these
conditions can be lengthy, often in excess of twenty
years.

WCB stated that the process had been fair, particu-
larly to the employer, and that the board did not want to
become involved in industrial relations disputes. We did
not accept this position and carried out an investigation
of the incident. In May 1992, we advised the board of
our preliminary opinion that the decision to exclude the
union was unfair, and proposed that workers and their
representatives be entitled to participate in the penalty
review process. We met with consultants commissioned
by the Board of Governors of WCB to conduct an ad-
ministrative audit of the Occupational Safety and Health
Division. The Administrative Auditors endorsed our
proposed recommendation in their report.

Exposure to airborne asbestos poses a risk
of developing a debilitating lung condition
known as asbestosis, as well as lung or
other cancers.

WCB confirmed in December that it has adopted the
practice of permitting workers and their representatives
full participation in the penalty review process. This
change in practice resolved the complaint. The Vice-
President of Prevention Services also informed us that a
draft amendment is being prepared for consideration by
the board, even though such a step is not necessary to val-
idate the procedural change that has already occurred.

Speech

Ombudsman
Jurisdietion Extended

from an address by the Ombudsman to the Certified
General Accountants and MLAs, April 1, 1993,

e establishment of the Ombudsman Office
was never intended to diminish the role of
MLAs. The Ombudsman operates within
broad powers of investigation, and pursuant to a strict
oath of confidentiality, neither available to elected mem-
bers. Therefore, we consider the role of the Ombudsman
and that of the MLA to be distinct but complementary.
Both MLAs and the Ombudsman seek to ensure that the
public is well served by government.
The schedule to the Ombudsman Act, to be pro-
claimed September 1, reads:
Governing bodies of professional and occu-
pational associations that are established or
continued by an Act.

It must be stressed that our jurisdiction does
not mean that our Office will replace the role of
the governing body of professionals or that we
will become a court of appeal for disgruntled
citizens, unhappy with the decision of the pro-
fessional association about one of its members.

Extending jurisdiction to the governing bodies of
professional groups means that where an agency is pro-
viding a service to the public,whether or not the service
is itself publicly funded, and the service providers ... are
governed ...under a provincial statute, the Ombudsman
should be able to scrutinize the actions of the watchdog
agency named under the enabling legislation.

What is fair is always context-specific. By that I
mean, the litmus test for the decision-maker will depend
on such factors as:
what are the interests at stake
who is the complainant
what does the governing statute say
what is the nature of the profession or occupation

Our advice is for professional and occupational as-
sociations to scrutinize their practices, policies and pro-
cedures for dealing with complaints from the public, to
ensure that they balance fairly meeting the needs of their
members and serving the public interest.




The 1993
Administrative

Fairness Checklist

1e administrative fairness checklist was first pro-

duced in an annual report in 1990. Many people

have found the checklist to be helpful. The fol-
lowing is a revised version that incorporates new ideas.
Working with the checklist over the last three years has
enabled the Ombudsman to refine in more detail the
kinds of issues people ought to consider in asking what
is fair?

Information and
Communication

1. Public Information:
Is information for the public available in a format
that is understandable, that uses plain language and
that is accessible by request or available in alternate
formats such as audio-cassette, braille etc.

2. Initial Contact Information:
During initial contact, do individuals receive an ad-
equate explanation of the role of the agency, the
worker, other staff, procedures, entitlements, bene-
fits, eligibility criteria and other options?

3. Forms:
[s the purpose of each form clear? Are the questions
asked appropriate under the Human Rights Ac? Is
the form in plain language and easy to read? Arein-
dividuals provided immediately with copies of all
forms and statements they've signed?

4. Letters:
[s all correspondence clear and written in plain lan-
guage? Is correspondence available in other formats
for people who are illiterate or marginally literate or
blind?

5. Courtesy:
Are all people treated with courtesy and respect?

Facilities and Services

6. Telephone and Fax Access:
Are numbers of calls and message returns moni-
tored? Are you able to leave a message by voice
mail? Are ringing telephones answered promptly?
Is there a 1-800 number available? Is there
TDD/TTY access in place including a 1-800 num-
ber? Is there a publicized fax number?

7. Personal Access:
Is the public able to access the premises? Is the front
door level entry and automatic opening, are there
wheelchair washrooms, is braille in the elevator? Is

there designated wheelchair parking? Is the office
child-friendly?

8. Facilities:
Does the physical plant of the agency provide a safe
and healthy work place? Is it designed to respect the
public's right to privacy?

Decision Procedures

9. Opportunity to be Heard and to Respond:
Are the parties affected by a decision given an
adequate opportunity to present information and
evidence in support of their positions?

10. Timelines:
Are decisions made and actions taken within a rea-
sonable period of time?

11. Reasons for a Decision:
Are affected parties provided with adequate reasons
for decisions and actions? Are the reasons commu-
nicated in a way that is meaningful and available to
the affected parties?

Appeal, Review and
Complaint Procedures

12. Appeal Information:
At the time decisions are made or actions taken, are
individuals informed of all available internal and
external avenues of appeal, review and complaint?
[s this information provided to the person affected
in a non-confrontational, respectful way? Are these
rights brought to the attention of the public
through posters and brochures?

13. Complaint Procedures:
Are there clearly defined complaint procedures at
all levels? Are there procedures for actively promot-
ing public input for improvements in service?

Organizational Issues

14. Labels for Roles:
Do labels and classifications clearly and simply
describe the function performed, and are they
appropriate?

15. Reorganization:
I[s there any way to combine, separate or
re-organize what the agency does to achieve a high-
er quality of service delivery?

16. Co-ordination:
Would policy or procedural adjustments in our re-
lationship with other community or government
agencies improve service quality and fairness to the
public? What mechanisms are in place to encourage
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this kind of internal audit of practices? Is there an
attitude that promotes continuous improvement?

Agency Review and
Planning

17. Consultation with the Public:
Are affected individuals and groups invited to par-
ticipate in the planning of program initiatives and
modifications? [s this consultation done in a mean-
ingful and timely way? Is the way in which the final
decision will be made, clear from the outset to the
participants?

18. Use of Statistics in Planning;
Are appeal, review and complaint data incorporat-
ed in the planning and review of programs and poli-
cies? Are there systems in place that accurately
record and collate statistical information designed
to evaluate and improve performance?

the Eye of
the Beholder

hen B.C. residents write us complaint letters

we encourage them to enclose all support-

ing documents, audio cassettes, pho-
tographs and various and sundry memorabilia. This in-
formation explains their problem as they see it, and
provides support for their position.

Because we don’t have the opportunity to visit all
parts of B.C. as often as we would like, we have enjoyed
seeing our complainants’ worlds through their eyes.

The videos have included shots of complainants’
homes, gardens, pets, children and neighbours. They
provide invaluable insight into the details of the com-
plaint to our Office. We treat the videos as part of a con-
fidential complaint file.

If you have a complaint, please keep sending in your
tapes and letters!

Why Are You Asking All Those Questions?

eople who contact the Ombudsman’s Office to initiate complaints or discuss
concerns usually have some general understanding of the role of the
Ombudsman. Not surprisingly, however, they are frequently uncertain about
our procedures and the information we require. During preliminary discussions with

complainants we are routinely asked:
® Does the Ombudsman charge a fee for service?
No.

® Will the Ombudsman be handling the complaint personally?

No. She delegates her investigative powers to her staff. She is responsible to oversee

all matters.

® Isitis necessary for the details of a complaint to be submitted in writing?

It is preferable. If a person is not in a position to do so, he or she will receive assistance

on the telephone or in person.

® What documentation should be provided?

Copies of all documents in the possession of the complainant that are relevant to the

complaint.
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L] |

We appreciate the opportunity to answer questions. We find that our discussions

with complainants are more effective when they understand the process we follow and

the type of information we hope to obtain during the interview. This information will
vary depending on the nature of the complaint; however, if you have a complaint, we
will almost invariably want to know:

your name, address and telephone number

the title(s) of the authority or authorities involved

any file, case, claim or other identity numbers assigned by the authority

a description of the decision or action to which you object

the dates of any relevant events, decisions or actions relating to the complaint

details about any steps, formal or informal, you have taken to remedy the matter,
including appeals or previous contact with the Ombudsman

the names, titles, addresses and telephone numbers of the people with whom you
have been dealing at the authority

the authority’s explanation for the decision or action taken
a description of the remedy you seek

Once we have this information, we can decide how best to deal with your complaint.




D I it’s information you need...

Before you call the Ombudsman:
» If you are looking for current information on provincial government
programs and services, call Enquiry BC:
» 1n Metro Vancouver: 660-2421
> in Metro Victoria: 387-6121
» all other locations in B.C.: 1-800-663-7867
» If you are seeking information or documents that are in the care

and control of government, you can first call the office or ministry that
holds the information you require. If you are not satisfied, call the office
of the Freedom of Information and Protection of Privacy Commissioner

at 387-1992.

We recognize that access to information is important. These agencies
may go a long way to providing you with the information you seek.
If you are still not satisfied, please call us.

& Do you think you have been treated
unfairly by a provincial government
ministry, agency or corporation?

Before you call the Ombudsman, try to find a remedy on your own first.
Here are some helpful hints:

» Call first. Try contacting the government agency or ministry by
telephone. Try to determine who can best help you to solve your
problem. Often problems can be solved quickly by a personal contact
with the right person. Enquiry BC can be helpful in finding the
appropriate department or person.

» Be ready. Have your questions ready when you call or write.

Keep any important numbers, such as your claim number, handy
for easy reference.

» Ask questions. Ask the agency why it made the decision it did
and what policy or rule the decision was based on. You can
ask to receive a copy of the policy or rule.

» Keep a record. Make notes of your calls and write down
the answers to your questions. Keep copies of all letters or
forms you sent to or received from the agency.

» Review all information carefully. There are many
appeal processes within government. When you receive
information, read it very carefully as it may advise you of
the review process and any relevant deadlines.

We are here for all people — regardless of age, sex, race,
nationality, place of origin, religion or disability.

® Is your complaint within

'} :length from government.

- fThe Oﬂ !budsmcm is an Ofﬁcer of the Legzslature s mdependent, 1mj“)dr:tiél' and a;timm e f
. This chart helps to define the role o T

f the Ombudsman

{he jurisdiction of the Ombudsman?

» The Ombudsman has the authority to investigate citizens’ complaints

against the following government agencies and bodies:

» ministries of the Province

» provincial government corporations, commissions, boards, bureaus
or other authorities

» schools, school boards, colleges and universities

» hospitals and other provincial institutions

» governing bodies of professional and occupational institutions,
such as the Law Society, the College of Physicians and Surgeons,
and the Association of Foresters
Local governments, including municipalities, regional districts and
the Islands Trust are scheduled to be included in early 1995.

If you are not sure whether your complaint falls within our jurisdiction,
please call us.

2 Is your complaint
a matter of administration?

» The Ombudsman is authorized to investigate and resolve complaints of
administrative unfairness. We are not a court of appeal and we cannot
change decisions. Our concern is whether the policy, practice, process,
guideline or law that an agency has applied in your case is fair. An unfair
decision is one that is unjust, discriminatory, unreasonable or based on
a mistake of law or fact,

If you are not sure whether your complaint is a matter of administration,
please call us.

Dulcie McCallum

OMBUDSMAN FOR BRITISH COLUMBIA

) Have you already explored existing
remedies within government?

> Prior to investigating a complaint, the Ombudsman will encourage,
and sometimes require, a person to exhaust existing remedies within
government. Some examples of these remedies are:

» Workers’ Compensation Board: Workers” Advisors

» ICBC: Government and Public Enquiries

» Hospitals: Patient Relations Coordinator or Director of Patient Care
» [ncome Assistance: Internal Appeal Process

» B.C. Hydro: Regional Reviewer

» Public Schools: Appeal to School Board

» Colleges and Universities: Appeal Committees

We can assist you by giving you information about existing remedies
within government, or you can obtain this information through the
government agency or ministry, or through Enquiry BC. If your concern
involves a strictly legal matter, you can consult a lawyer or go to Legal
Aid. If your concern is not a matter of administration, you can approach
the minister responsible or your MLA.

We encourage self-advocacy — and we are here to assist you in that effort.

& When you need
to contact the Ombudsman...

» You can reach us:
> By free telephone access through 1-800 numbers:
Victoria: 1-800-567-3247
Vancouver: 1-800-661-3247
TTD/TTY: 1-800-667-1303
» By local telephone access:
Victoria: 387-5855
Vancouver: 660-1366
Victoria TTD/TTY: 387-5446
> By mail to both offices:
* 931 Fort Street, Victoria V8V 3K3 (%h
» 202—-1275 West 6th Avenue, Vancouver V6H 1A6 (%\
» By fax to both offices: Victoria: 387-0198 / Vancouver: 660-1691
If you do not have ready access to a fax machine, you can use
the fax at any government agent’s office.

Our goal is to provide services that are fair and accessible.

{ Ombudsman

PROVINCE OF BRITISH COLUMBIA
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Case Tracker

1e Office of the Ombudsman received a total of
24,462 enquiries and complaints in 1993, both ju-
risdictional and non-jurisdictional. The number
of authorities will increase from 270 in 1992 to 2800 by

1995. In order to handle the volume, the Office developed

asophisticated case management system. Inaugurated in

June 1993, the new computer program has come to be

known affectionately as the “Case Tracker.”

The Intake Analyst records on the Case Tracker
every complaint, about both jurisdictional and non-
jurisdictional authorities, whether it is received by tele-
phone, fax, mail or in person.

1. The Intake Analyst starts by entering a complaint
summary.

2. The complainant’s name, address and telephone
number are added. [f an agent is calling on behalf of
the complainant, her or his name and address is
also recorded.

3. The complaint summary is linked to the authority
being complained about, such as ICBC or the
Ministry of Social Services.

4. The Case Tracker automatically gives the new com-
plaint a file number.

5. The file is assigned to the Ombudsman Team and
Investigator responsible for complaints about that
particular authority. ‘This step is important, as files
are not assigned by the geographical location of ei-
ther the complainant or the authority, but by rota-
tion in the team.

Since the Case Tracker contains a record of every
complaint received, it has become an important tool for
our reception staff. By checking the Case Tracker, the
receptionist can quickly find out if a caller has an open
file, and can direct the call to the investigator assigned to
the complaint. Callers who do not have an open com-
plaint file are referred to an Intake Analyst. The Intake
Analyst may also check the Case Tracker for recent con-
tact from a caller. If the caller is inquiring about a
recently closed file, it may be more useful for him or her

to speak directly with the investigator who was respon-
sible for the matter, rather than opening another com-
plaint file. If the investigator decides to reconsider the
complaint, the file can be reopened on the Case Tracker.

Once an investigator begins investigating a com-
plaint, she or he “receives” the complaint file electroni-
cally. The investigator records on the Case Tracker all in-
formation regarding interviews, telephone calls,
electronic mail and documentation relevant to the in-
vestigation. The Case Tracker automatically codes each
entry with the date and time it was made. If a com-
plainant calls for an update on an investigation, and the
assigned investigator is not in the Office, another staff
person can find the current status of the investigation on
the Case Tracker, relate the information to the caller,
and record the details of the complainant’s call.

When an investigation is concluded, the complaint
file is closed. However, the information regarding the
complaint, the investigative notes and the reasons why
the file was closed, remain on the Case Tracker. [fa per-
son calls back about the same complaint a year later, the
Intake Analyst has full access to the details of the previ-
ous complaint.

One of the more important functions of the Case
Tracker is “reporting.” The Ombudsman provides infor-
mation to authorities about the frequency and nature of
the complaints we receive. The Case Tracker can produce
printed reports setting out the information we require.

The reporting capability of the Case Tracker can al-
s0 be used for investigative purposes. This process is still
being developed, but it promises to be extremely useful.
For example, an investigator concerned about an appar-
ent trend with a particular authority might decide to
print out a specially tailored report. The investigator will
be able to track trends in complaints about specific au-
thorities, as well as specific types of complaints.Such a
report is valuable not only for investigative purposes,
but also as a tool for our Office to review administrative
practices by authority.

New
Reporting Format
for Authorities

Enquil'ies (information only)
Complainis

No Investigation
Referrals and Information
Statute Barred
Refusal
Investigation
*Currently Active
Closed
Closed — No Findings
Abandoned
Withdrawn
Discretion
Settled
Consultation with Authority
Without Consultation
Closed — with Findings

Substantiated
Remedied in Whole or Part
Not Remedied

Not Substantiated

Outstanding

Recommendations
(Remedy pending)

* The Currently Active figure at the time of printing in 1994 is not
included as part of this Annual Report. It varies from day to day.

How Jurisdictional Files Were Closed

Authority Enquiries Complaints
No Investigation Investigation TOTAL
Referrals& |  Statute | Exerciseof | Closed- |  Settled Closed - With Findings
Info i Barred : Discretion | No Findings : { Substantiated  Not Substantiated

B.C. Assessment Authority 6 0 0 : 7 3 2 ; 0 5 23
B.C. Building Corporation 0 0 0 0 2 1 5 0 5 0 3
B.C. Ferry Corporation 5 0 0 7 2 4 0 2 20
B.C. Hazardous Waste Management : 5

Corporation 0 0 0 1 0 0 0 0 1
B.C. Hydro & Power Authority 1 29 0 57 7 3 0 3 100
B.C. Lottery Corporation 1 0 0 1 0 0 0 0 2
B.C. Railway Company 0 0 0 1 0 0 0 0 1
B.C. Transit Authority 5 0 0 4 6 0 2 2 19
Colleges and Universities 6 0 0 4 3 5 0 0 18
Contflict of Interest Comumissioner 0 0 0 0 0 0 0 0 0
Hospitals ) 13 1 0 12 11 7 0 4 48
Insurance Corporation of B.C. 37 189 1 310 49 28 3 15 632
Ministry of Aboriginal Affairs 1 1 0 0 1 0 0 1 4
Ministry of Advanced Education,

Training & Technology 44 0 0 18 25 67 0 6 160
Ministry of Agriculture, Fisheries & Food 4 0 0 7 2 0 0 4 17
Ministry of Attorney General 183 2 8 878 127 400 3 289 1,890
Ministry of Education 14 0 3 5 6 15 1 2 46
Ministry of Employment & Investment 0 0 0 0 0 0 0 0 0
Ministry of Energy, Mines &

Petroleum Resources 3 0 1 4 0 4 0 4 16
Ministry of Environment, Lands & Parks 34 1 1 18 16 14 5 19 108
Ministry of Finance & Corporate Relations 24 0 1 27 16 25 3 23 119
Ministry of Forests 15 0 2 9 9 19 1 10 65
Ministry of Government Services 10 0 0 1 0 12 1 7 31
Ministry of Health 73 3 6 91 54 118 5 41 391
Ministry of Housing, Recreation

& Consumer Services 1,034 2 2 87 35 43 1 39 1,243
Ministry of Municipal Affairs 19 0 2 11 8 10 1 14 65
Ministry of Skills, Training & Labour* 127 55 219 311 43 102 1 3 861
Ministry of Small Business, Tourism,

& Culture 3 0 0 3 3 1 0 1 11
Ministry of Social Services 262 109 15 1,856 182 441 5 149 3,019
Ministry of Transportation & Highways 37 0 2 33 40 69 6 66 253
Ministry of Women’s Equality 2 0 0 1 0 0 0 0 3
Office of the Premier 1 0 1 2 0 0 0 0 4
Professional & Occupational Associations 91 0 0 2 0 0 0 0 93
Public Schools 65 0 2 42 17 49 1 10 186
TOTAL 2,120 392 266 3,810 667 1,439 : 39 : 719 9,452

* Workers’ Compensation Board included with Ministry
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Health

n April 1, 1993, our Office was given authori-

ty to investigate complaints about all hospitals

in British Columbia. This investigative au-
thority is unique, as no other Canadian Ombudsman
has jurisdiction over hospitals at this time.

Early in 1993, we began to contact all the hospitals
in B.C. to tell them of our upcoming jurisdiction. We
outlined how the Ombudsman Office was structured
and how we carried out our work. We provided them
with a copy of the latest annual report, our administra-
tive fairness checklist and information about the terms
the Ombudsman uses to conclude files. We asked each
hospital to send us a copy of their internal complaint res-
olution mechanism.

We set up the following procedures:

1. We refer a person to the hospital complaint
process if they have not already used it.

2. We request that the hospital respond directly to
the complainant with a copy to us.

3.  We developed form letters for outlining the com-
plainant’s concerns to the hospitals, and for ex-
plaining to the complainant what we have done.
Building on this system we hope to develop a data
bank of complaint processes within hospitals.

4. Wedeveloped a hospital complaint categorization
system for our own use and shared this informa-
tion with all the hospitals. Our aim is to standard-
ize our reports and provide a basis for more mean-
ingful statistical reporting for our Office and for
authorities in the future.

5. Ombudsman staff will eventually visit each hospi-
taland meet with key personnel and patient repre-
sentatives to discuss our role. We hope to visit all
hospitals in the province within the coming years.
In September 1993, the Office of the Ombudsman

became responsible for complaints from a wide variety

of health-related authorities. In addition to complaints
regarding hospitals, the Health Team now considers
complaints about all programs of the Ministry of Health,
including the Medical Services Plan, Continuing Care,

Pharmacare, and Alcohol and Drug Programs. The team

also investigates complaints regarding a number of

health-related boards, commissions and agencies, such
as the B.C. Review Board, the Emergency Health

Services Commission, the Forensic Psychiatric Services

Commission, and the Provincial Adult Care Facilities

Licensing Board.

Our goal is to ensure that the principles of
fairness and natural justice are met.

The Health Team

In October 1993, self-governing professional and occu-
pational associations came under the jurisdiction of the
Ombudsman. The Health Team assumed responsibility
for complaints about 14 self-governing bodies associat-
ed with the health professions in British Columbia.
These include, among others, the College of Physicians
and Surgeons, the College of Chiropractors, the College
of Dental Surgeons, the Registered Nurses
Association, and the College of Pharmacists.

Drawing on our experience with the hospitals, we
initiated a similar process of introduction and educa-
tion. We met with each of the 14 self-governing bodies to
establish a working relationship. We are now learning
about the structure, responsibilities and internal review
mechanisms for each of the new authorities we investi-
gate so that we can share this information with those
who contact our Office.

We are aware that the amount of govern-
ment influence over a person’s life, when she
or he is hospitalized, is tremendous.

There are many reasons why the Ombudsman
should be involved with complaints about hospitals and
health services.

1. We can act as an alternative to litigation in matters
of administration. In some cases it will be necessary
for a person to choose the legal route. In some
cases we can provide an alternative remedy, where
appropriate.

2. The Ombudsman can investigate complaints from
patients, the patient’s family, from staff members,
from community groups and other organizations.

3. If the team notices a recurring problem, we can
recommend that the Ombudsman initiate an inves-
tigation, particularly when the person(s) affected
are not in a position to come forward.

4. We can facilitate communication among hospitals,
the Ministry of Health, professional associations,
and union groups, where appropriate.

5. The Ombudsman’s Office can provide information
to the public through our annual and specialized re-
ports, such as our report on Riverview Hospital,
soon to be released.

6. Weregularly visit institutions providing service to in-
dividuals in the mental health community, to people
with disabilities and to seniors. These on-site visits al-
low any person who wishes to make a complaint, but
who may not have the opportunities because of their
situation, to do so. Not everyone finds it easy to call

us by telephone. Not everyone can write a letter of
complaint. We are aware that the amount of govern-
ment influence over a person’s life, when she or he is
hospitalized, is tremendous. Hospitals and similar
health care institutions have many rules and poli-
cies. For those who are hospitalized over a long pe-
riod, the fairness of the institution’s policies and
procedures becomes critical.

7. Weare uniquely situated to bring about change to
the complaint processes currently used in hospitals.
Review by the Ombudsman can assist in standard-
izing these procedures. As we receive complaints
from hospitals all over the province, we get the
whole picture, with the strengths and weaknesses of
each model. Standardization may lead to a more
equitable situation. Patient/resident rights will be
determined by a common standard, and by
whether the facility has patient-centred policies and
procedures, and an effective internal review.

The team works to ensure patient-centred service
delivery in every investigation we initiate. Even in those
cases in which we must refer the complainant to the hos-
pital for internal review, we make sure that either our
Office or the hospital, and usually both, keep the com-
plainant informed. We are careful to ensure that the
complainant feels invited to return to us, should she or
he still be dissatisfied after the internal review process
has been completed.

The Health Team works to provide resolu-
tion, mediation and negotiation services to
all parties involved in a complaint. We
always attempt to reach resolution, when-
ever possible, and not attach blame.

There are no physicians or nurses on the team, we
are not specialists in health care, and we make no at-
tempt to second-guess the medical judgment of health
professionals. However, we are specialists in the area of
administrative fairness. The Health Team brings this ex-
pertise to its review of the policies and procedures of
health care organizations. While we may not comment
on medical diagnosis or clinical judgment, we can and
do comment on related administrative procedures.

The Health Team works to provide resolution, medi-
ation and negotiation services to all parties involved in a
complaint. We always attempt to reach resolution, when-
ever possible, and not attach blame. Our goal is to ensure
that the principles of fairness and natural justice are met.

Ombudsgoal 2

To focus on prevention.

Be Careful Where

It Hurts

ree days after he was hired, a
new employee was injured at his
work place and -transported to

hospital by ambulance. The B.C.
Ambulance Service billed his employer,
a small manufacturing firm, for $444.
The firm’s accountant contacted the
Ombudsman on behalf of her client. She
felt that the ambulance charge was ex-
cessive, especially since the cost for the
ambulance would have been $45 if the
man had been injured at home.

When we contacted the Ambulance
Service,they told us that since the fee in

question was set by Cabinet, they could
not change it. The Emergency Health
Regulations, which had been revised ef-
fective January 1, 1993, determine the
fees charged by the Ambulance Service.
The reason that a person injured at work
pays more for an ambulance than a per-
son injured at home is that the Workers’
Compensation Act governs the person at
work. The Act requires employers to
provide emergency transportation when
an employee is injured. In such cases, the
Regulations set a flat rate of $444 for the
transportation of an employeé

Closer to Home

and Still Fair

e government’s decision to
overhaul the health care service
delivery system, as recommend-

ed by the Seaton Royal Commission,
will affect many people. The reorganiza-
tion will consolidate the 700 local hospi-
tal boards and municipal service
providers into a more efficient and cost-
effective administrative mechanism
closer to the communities they serve.
When the plans were first an-
nounced to create new Regional Health
Boards and Community Health
Councils under the new Health
Authorities Act, we identified to the
Ministry of Health the impact that
might have for our Office. We were con-
cerned that many people would be re-
ceiving services from new agencies not

contemplated by our statute when it was
written in 1978. The Ministry of Health
has agreed that those responsible for ad-
ministering health care under the new
arrangement will fall within the jurisdic-
tion of the Ombudsman. The govern-
ment recognizes that it is important for
the public to be served by administrative
agencies that are committed to fair prac-
tices, policies and procedures. During
the period of transition, there is likely to
be some confusion. The government
plans to issue an order in council early
next spring(1994) that will extend our
authority to include the Boards and
Councils. Members of the public can
rest assured that they will still be able to
bring their concerns about health care in
their communities to our Office.
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Speech

mlsman Oversees Hospitals

from an address by the Ombudsman to the B.C. Health Association, May 1, 1993

ur Office is not insensitive to

the complexities faced by

health care professionals and
health delivery institutions in 1993.
Some of the factors compounding the
delivery of health care services are recent
jurisprudence regarding access to med-
ical files, freedom of information, new
legislation for emancipated minors, the
guardianship review, new policy direc-
tions outlined in “Closer to Home” and
other Ministry of Health policies. These
developments are compounded by the
challenges ot hospital closures and ensu-
ing potential for loss of employment,
sense of public desperation over unem-
ployment, an increasing ageing popula-
tion, and identification by multicultural
and disabled groups of their needs with-
in generic services. It is hoped that the
involvement of the Office of the
Ombudsman with hospitals will have a
positive result.

Our first position [regarding com-
plaints] is to refer the member of the
public to available remedies within the
institution against which there has been
acomplaint. Whether that involves a re-
ferral to the Chief Executive Officer, the
attending physician, an internal ethics
committee or a hospital complaints/
patient relations position, we encourage
the authorities themselves to have
responsive and appropriate systems in
place.

The role of the Ombudsman is
to investigate allegations of
administrative unfairness in
public authorities over which
she has jurisdiction.

There may be other remedies avail-
able to the public that go beyond the
bounds of the hospital itself that may be
appropriately pursued by the person
complaining. These may include the
Ministry of Fealth or the governing
body for the self-regulating profession
or occupation such as the College of
Physicians and Surgeons or the
Registered Nurses Association. [f we do
choose to investigate a matter, we do not
have the power to make a decision. The
role of the Ombudsman is to investigate
complaints on an individual matter or
systemic basis and to make recommen-
dations to the affected authorities.

Our Office is not insensitive to
the complexities faced by health
care professionals and health
delivery institutions in 1993.

In planning for the proclamation
over the remaining hospitals in British
Columbia, our Office took the following
steps:

@ we prepared aletter to each hospital
asking them to identify a liaison
person whom we could contact in
the event we receive a complaint

® we asked for an explanation from
each hospital of those mechanisms
available to the public to which we
can refer people

We had the good fortune to have a
secondment from the Vancouver Gener-
al Hospital, Mr. Terry MacKay, who as-
sisted us to become familiar with the in-
ternal workings of hospitals and to
develop anappropriate outreach program
to assist authorities to prepare for our
jurisdiction.

Pay Now A

Pay Earlier

family whose mother was a res-

ident of a long term care facility

in Langley, B.C., complained
about a 50 per cent increase in her user
fee. The letter from the Ministry of
Health announcing the increase was dat-
ed March 31, 1993, but was not received
by the facility until July 1993. The rate
increase was considered retroactive to
May 1, 1993.

Sometime in May the family was
told that there would be a rate increase,
but that the amount would not be deter-
mined until the facility had official word
from the ministry. The family found this
course of action, that is, retroactive pay-
ment of an indefinite amount, to be un-
fair, and also questioned the actions of
the Ministry of Health in raising resi-
dential user fees by such a large amount.

We asked the Assessment and
Entitlement Branch of the Ministry of
Health to look into the matter. After re-
viewing all the information, the branch
determined that the rate should be $23.40
per day, effective August 1, 1993, and not
$34.00 per day, as indicated earlier by the
ministry. As well, the retroactive amount
was determined to be $23.30 per day
from May 1, and not $33.90. How did
this happen? Apparently the Ministry of
Health based the mother’s user fee rate on
the 1991 income tax return, the most re-
cent one they had, rather than the 1992
return, filed in April, 1993.

The family promptly sent a copy of
their mother’s 1992 tax return, the min-
istry re-calculated the fee, and a credit
was applied against the mother’s ac-
count in the long term care facility.

Double Jeopardy

n April 1993, a woman contacted

our Office complaining that

Pharmacare had denied her request
to authorize duplicate receipts. (A phar-
macy requires special authorization from
Pharmacare, before they can issue dupli-
cate receipts). The woman explained that
she had submitted her receipts to the pri-
vate insurer providing her extended
health benefits. This insurer covered
80 per cent of her family’s prescription
drug costs, up to the Pharmacare de-
ductible. Once she received payment, and
the receipts, back from the insurer, she
sent the receipts to her former spouse in
Newfoundland. He was to subimit the re-
ceipts to his private carrier for the re-
maining 20 per cent and forward the
money to her, as she had full custody of
their children. However, he refused to

return the receipts. The woman now had
a major problem, as without official
Pharmacare receipts documenting that
she had met the Pharmacare deductible
of $400, she would be unable to submit a
claim for the drug costs not covered by
the private insurer.

When Pharmacare denied her re-
quest to authorize duplicate receipts, she
found herself in a state of double jeop-
ardy. Pharmacare refused to consider
her claim without proof that she had
met the deductible, yet would not au-
thorize the pharmacist to issue duplicate
receipts, the only way of documenting
that she had met the deductible.

After some discussion with our
staff, Pharmacare agreed to authorize
duplicate receipts, thus resolving the
complaint to the woman’s benefit.

A Suspicious

woman reported to our Office

that she believed her husband

had died in unusual circum-
stances after a brief stay at a hospital.
According to her, after the hospital had
ignored her request for information
about her spouse’s treatment, she be-
came frustrated and hired a lawyer. It
soon became evident to her and her
lawyer that it would be expensive to pur-
sue the matter through the courts.
Furthermore, she found that she was
unable to obtain the evidence she felt she
needed to prove any negligence because
it required asking one doctor to testify
against another. Since there had been a
number of nurses involved in her hus-
band’s care, she was unable to get a clear
picture of exactly what had happened
and when.

When she contacted the Ombuds-
man, she said she was asking for the in-
vestigation so that no one else would
have to go through what she had. We

eath

can review all aspects of her late hus-

band’s stay in the hospital with the ex-

ception of the attending doctor’s clinical
care.
This is what we did:

@ concerningthe doctor’s actions, we
advised her she could lay a com-
plaint with the College of Physi-
cians and Surgeons

® weadvised her that she could refer
the actions or inactions of the nurs-
es involved to the Registered
Nurses Association of B.C.

® we undertook to review the hospi-
tal’s response to her information
requests and complaints and ob-
tain the necessary information
from the hospital
Once the hospital’s reply has been

received, if there are any shortcomings,
from an administrative fairness perspec-
tive, the Ombudsman can recommend
that changes be made by the authority,
at no cost to the complainant.

Live in B.C.?

young man came to our Office

with an unusual complaint.

Although he had always lived in
B.C. he was told by the Medical Services
Plan that he would have to establish his
residency in the province before he would
qualify for coverage. How did this strange
situation come about? When his parents
moved to Alberta from B.C. he continued
to attend college in Prince George. While
in school his medical coverage had been
provided under his father’s Alberta med-
ical plan. Once he graduated, and so
ceased to be a full-time student, he no
longer qualified for the Alberta coverage,
which lapsed on November 30, 1993.
When he contacted the Medical Services
Plan in early December 1993, he was told

o 1 or Don’t

that he would not be eligible for coverage
in B.C. until March 1, 1994.

When investigating the complaint,
the Ombudsman was advised that the
Plan was bound by an interprovincial
agreement. The agreement stated that
when a family moves from one province
to another, and a child stays behind, the
child’s residence for the purposes ot med-
ical coverage is that of the parents. This
agreement is apparently based on the as-
sumption that the child will later join the
family, or is treated as legally their re-
sponsibility. However, as this young man
had never lived outside B.C. and had no
intention of moving, the Plan agreed to
provide coverage effective December 1,
1993, waiving the waiting period.
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Listening -

The Focus in the Riverview Hospital Report

® A young man spoke of spending days on a locked
ward staring out windows, listening for the sounds
of traffic and passing trains, his links with the out-
side world.

@ Acoupletalked of having two of their children go to
Riverview at different times, and of the mix of ex-
cellent care and benign neglect they encountered.

® A woman on Vancouver Istand recalled the des-
perate isolation she felt on being sent to Riverview,
cut off from friends and family.

® A hospital social worker told of the joy she felt in
seeing along-term patient adjust happily to a place-
ment in the community.

® A woman in the Interior related what it was like to
be reunited with her sister who had spentalmost 30
years living in Riverview and other psychiatric
treatment facilities.

These were among the many impressive and touch-
ing stoties the Ombudsman heard while conducting an
investigation of Riverview Hospital, one of her major
undertakings of 1993. A series of incidents led interested
community groups and individuals to question the
openness of the hospital to listen to the voices of pa-
tients, their families and advocates. [n the fall of 1992,
after hearing from many of these people, the
Ombudsman decided to initiate an investigation.

Patients in any psychiatric hospital
are socially devalued and vulnerable.
Advocacy is one way in which their
vulnerability can be addressed.

This investigation represented the first systems re-
view of a major psychiatric hospital by a Canadian or
other Ombudsman. When deciding on the scope of the
inquiry, the Ombudsman decided to cast the net broad-
ly in order to encourage as many people as possible to
share their views with us. The focus of the investigation
was to discover the ways in which Riverview Hospital is,
and needs to be, administratively accountable to the
group it serves. Flowever, the Ombudsman asked to
hear the broad range of concerns of patients to see
whether and where the hospital was falling short of
meeting its public responsibility to listen to and address
those concerns.

Two investigators from the Health Team spent
many months of 1993 interviewing present and former
patients, family members, members of community or-
ganizations working in the mental health feld,
Riverview Hospital staff and administrators, and
Ministry of Health personnel. They considered the two
key issues of responsiveness and advocacy. Interviews
and group meetings were held in Campbell River, Prince
George, Victoria, Penticton and Kelowna, in an effort to
understand how this provincial hospital touches lives
around B.C.

Over the last half of 1993, the Health Team re-
viewed the results of these interviews and the hundreds
of documents provided by Riverview Hospital, and put
together its draft report.

One of the challenges to the Ombudsman in doing
this investigation was the difficulty of commenting on a
system in transition. B.C.’s mental health system, in-
cluding Riverview Hospital, is undergoing major struc-
tural and policy changes. The related moves of downsiz-
ing Riverview and providing more mental health service
in community settings, combined with the regionaliza-
tion of health care generally, created a kaleidoscopic ef-
fect. Every time it seemed we understood a part of the
hospital's programs or services, the situation changed.

The focus of the investigation was te
discover the ways in which Riverview
Hospital is, and needs to be, administra-
tively accountable to the group it serves.

A great deal changed in the precise area under in-
vestigation: response mechanisims at the hospital. As our

What Should Your Rights Be?7? ...
What Would You Like Your Rights To Be?7 ...

(while in Riverview Hospital)

If you have opinions or views regarding these very
important topics then ...

Attend the two upcoming forums with Riverview
management to discuss the proposed Riverview
Hospital’s Charter of Patient Rights.

The First Forumis ...

Date: Tuesday, November 23, 1993
Time: 1:30 p.m. - 3:00 p.m.
Location:  “H5” Fifth Floor, Recreation Room

East Lawn Building

Refreshments will be served.

* Now incorporated as the AD Patient Empowerment Society

investigation commenced, a new President/CEO and a
community-based Board of Trustees were named to the
B.C. Mental Health Society, which is responsible for the
operations at Riverview Hospital. They showed energy
in reviewing many long-standing policies and practices
at the hospital. In many instances, they were pushed to
do so by an active Patient Concerns Society, who repre-
sented the interests of the patients. Among the initiatives
announced during the latter stages of the investigation
was the Hospital’s Charter of Patient Rights, the first
stich document adopted by a Canadian psychiatric hos-
pital. The hospital also convened an Advocacy Project
Team that produced a valuable study on systemic and
individual advocacy by and for patients.

The Ombudsman hopes to release Public Report
No. 33 ~ Listening: A Review of Riverview Hospital, in
April 1994. Almost 200 pages in length, Listening will
contain approximately 90 recommendations dealing

with the major areas of Riverview Hospital life — legal
rights, quality of life issues, treatment issues and transi-
tion or discharge planning issues.

Recommendations:

® that the hospital create a senior administrative
position of Patient Relations Co-ordinator, to
take a lead role in developing a complaints pol-
icy and other patient-centred initiatives within
the hospital
@ that the role of patient collective advocacy be
recognized and supported to help produce
change in the way things are done in an institu-
tional facility like Riverview
The role of advocacy in ensuring that patients are
heard and their interests considered in Riverview’s pro-
grams and services developed into a major theme of the
Ombudsman’s investigation, and led far beyond the
confines of Riverview. Patients in any psychiatric hospi-
tal are socially devalued and vulnerable. Advocacy is one
way in which their vulnerability can be addressed and
diminished.

Recommendation:

® the appointment of a Mental Health Advocate
for British Columbia, and government assis-
tance to develop a network of community-
based non-legal advocacy services to support
clients of mental health services, both those re-
siding in hospital and those in more indepen-
dent settings
The Ombudsman intends, through these and other
recommendations contained within the upcoming re-
port, to point to a model of administrative fairness in the
delivery of services that would improve not only
Riverview Hospital, but the evolving mental health sys-
tem in B.C. That new system is planned to include small-
er, regional psychiatric hospitals to replace some of
Riverview's capacity, as well as primary and secondary
services adequate to support clients in their homes and
communities. Listerning will serve its purpose if it con-
tributes to the discussion of how to keep the process of
listening to persons receiving psychiatric services at the
centre of our attention while our health care system
undergoes major change.

The Need for Rehab:

Persons with Head Injuries

young woman sustained a head injury that af-
fected her behaviour to the point that she posed
arisk to her own and others” well-being. Asa re-
sult, she was hospitalized involuntarily in the
psychiatric unit of a large urban hospital. Her mother-
in-law contacted the Ombudsman. Everyone involved
in the case, she said, agreed that her daughter-in-law did
not belong in a psychiatric facility, since it did not have
treatment to offer her. What she needed was a rehabili-
tation program in a secure and
supportive residential setting,

We confirmed the details of
the complaint with hospital psy-
chiatrists, Ministry of Health of-
ficials and the patient herself.
The young woman expressed
great frustration at being held on
a locked ward with no prospects for help to get her life
back on track.

The Ombudsman learned that there is a serious
shortage of residential and rehabilitative programs for
persons with head injuries in B.C,, particularly individ-
uals who have “acquired,” or organic, injuries, as op-
posed to those resulting from a traumatic incident.

The young woman expressed great
frustration at being held on a
locked ward with no prospects for
help to get her life back on track.

Individuals may receive good acute care in hospital fol-
lowing the occurrence of an injury, but have great diffi-
culty finding the rehabilitative services needed to help
restore lost skills. Those who experience changes in
mood and behaviour that involve “striking out” can get
caught up in the criminal justice system, or be detained
in psychiatric facilities that are not well-suited to meet-
ing their needs.

In recent years B.C. began to develop residential re-
habilitation programs for per-
sons with a head injury, but still
few exist. [n this particular case,
we discussed with Ministry of
Health officials the possibility of
having the young woman trans-
ferred to aleading facility special-
izing in this kind of care. With
their co-operation, and after discussions over program
and funding mandates, the woman was transferred. Until
more such facilities become available, however, many in-
dividuals in psychiatric and long-term care placements
will complain to the Ombudsman that they are not re-
ceiving the kind of individually tailored rehabilitation
that can allow them to achieve their full potential.
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Tribunal
Appeal Upheld

woman was denied a crisis grant to pay for the

repair of her refrigerator. She complained to the

Ombudsman that her request to have a tribunal
review the Area Manager’s decision had also been de-
nied. The Area Manager had refused the crisis grant be-
cause the woman had already paid for the repairs using
her credit card. The manager’s decision to deny the tri-
bunal was based on a Supreme Court ruling. This deci-
sion defined a crisis grant as a grant for an unexpected
item of need that the applicant is unable to obtain be-
cause of lack of money or assets, or inability to obtain
credit.

Our Office consulted with the ministry’s Income
Assistance Division. They indicated that the denial of
appeal to a tribunal is not ministry policy, and that
although a court decision sets a precedent, there is no
delegated authority under the regulations to deny access
to a tribunal on the grounds that the original decision-
maker relied on a precedent. Income Assistance staff
clarified this issue to all the district offices by memoran-
dum.

G

n August 31, 1988, we received an unusual
complaint, and, as it turned out, a complaint
that took a very long time to resolve. A
woman claimed that the Ministry of Social Services had
unfairly deducted funds from her income assistance
cheque. She explained that she had contacted the min-
istry on July 28, 1988, but they had been unable to
arrange an intake interview until
August 3, 1988. After she had
seen the intake worker, she was
told that the ministry would be
deducting $20 per day for the
first three days of August, $60 in
all. The woman felt this was ex-
tremely unfair, that she was be-
ing penalized for the ministry’s
inability to process her application more quickly.
However, she was told that the ministry had recently
amended its policy to require subtracting a portion of
the support allowance for each day of the month prior to
the date of application. The woman appealed unsuc-
cessfully before coming to the Ombudsman.
We contacted the ministry and confirmed the
change in policy. The ministry argued that since new
clients were seen within 24 hours of contact, there was

...the ministry agreed to amend the
policy, pro-rating benefits from the
date of contact, not the date the
GAIN application was completed.

Policy Changes

no unfairness to the client. We knew that it was com-
mon for clients to wait ten days to two weeks for an in-
take appointment, and so argued otherwise. The min-
istry then adopted the position that most district oftices
were interpreting the policy to mean that benefits be
pro-rated from the date the client completed the pre-
application inquiry form, usually the first date of con-
tact. This did not match our ex-
perience either. We issued a pre-
liminary report, pursuant to
section 16 of the Ombudsman
Act, stating that we were consid-
ering recommending that the
policy be changed, so that bene-
fits were pro-rated from the date
of contact.

After receiving the report, the ministry surveyed the
field to find out whether district offices were using the
date the application was completed, as stated by the pol-
icy, or the date the pre-application inquiry form was
completed. They did not formally share the results of this
survey with our Office. However, after much discussion,
on August 3, 1993, the ministry agreed to amend the pol-
icy, pro-rating benefits from the date of contact, not the
date the GAIN application was completed.

Guest
Comment

A Model of Advocacy
within Government

by Pat Vickers
Advocate for Service Quality
at the invitation of the Ombudsman

n 1992 the Advocate for Service

Quality for Persons with Mental

Handicaps was appointed. While [
report to the Minister of Social Services,
I work in co-operation with but inde-
pendently of both my lead ministry and
the Ministry of Health.

The role of the Advocate is to sup-
portindividuals and their families in ob-
taining service from service providers
and ministry staff, to assist with problem
solving and to conduct investigations
and reviews when necessary.

I consult with an Advisory/
Reference Working Committee, made
up of individuals with an interest in and
concern for persons with mental handi-
caps. This group and regional represen-
tatives helped me develop principles to
guide my work:

@ cach individual will be treated with
dignity and respect

® cach individual has the right to
make his or her decisions

® personalized supports will be
provided in assisting individuals to
communicate their decisions

® individuals with mental handicaps
will be given the opportunity to live
as full and participating citizens in
their community

@ every effort will be made to ensure
that the individual in question will
be privy to and will agree with
actions taken by the Advocate

@ the interests and concerns of the in-
dividuals who have a mental handi-
cap will be considered paramount.

When conflict or impasse exist, the

Advocate will take action that recog-

nizes, first the individual, then the
family or the individual’s chosen ad-
vocate, then the service provider
® self-advocacy will be encouraged
Callers to the Advocate’s office in-
clude family members, people with dis-
abilities, social workers, advocates, service
providers, other professionals, members
of the public and people referred by the
ministries and the Ombudsman.
Common complaints, problems
and concerns raised:
® individuals and families not being
consulted when decisions are made
need for specialized resources
delay in obtaining equipment
difficulty with staff
need for respite or support
individuals wanting to move from
extended care to the community
financial  assistance, including
handicapped pension matters
concern regarding quality of service
The Office of the Advocate for
Service Quality is only one part of the
advocacy network in B.C. One of the
major goals of the Advocate’s work is to
involve, empower and support rather
than replace natural advocates. [ will
continue to reach out to persons with
mental handicaps with a philosophy of
doing with instead of doing for, and to
encourage self-advocacy.
To contact the Advocate:
In Greater Vancouver 775-1238
Outside Vancouver 775-1238 collect
or call Enquiry BC 1-800-663-7867 and
ask to be transferred to 775-1238
Mail: Suite 103, 1675 West 10th Avenue
Vancouver, B.C. V6] 2A3

¢ © 006066

1e B.C. Housing Management
Commission was established in

December 1967 to marnage, op-
erate, maintain and control public hous-
ing made available to it under federal-
provincial agreements. The commis-
sion’s main mandate is to provide hous-
ing for people in need who are unable to
secure adequate, affordable housing in
the private market.

For people in desperate need,
itis hard to be told by the
commission that there are
other people more in need
than they are.

The social housing system is based
on the premise that people in need
should not have to pay more than 30 per
cent of their income for rent. The
provincial and federal governments pro-
vide subsidies to make up the shortfall
between what tenants can afford and the
actual cost of the accommodation. The
commission utilizes a point system in
determining which applicants are most
in need when housing comes available.
Points are allocated for such things as
the percentage of income people are
paying for rent, the amount of income
compared with household size and
whether the current accommodation is
inadequate.

iSsion

The decisions of this commission
do not generate a large number of com-
plaints, but we do receive small numbers
of complaints on a fairly regular basis.
Many of the complaints concern the
waiting time for housing. Many people
are seeking public housing, but there is
only a finite number of units available.
People often call our Office to complain
that they have been waiting several
months, or sometimes years, to be
placed. For people in desperate need, it is
hard to be told by the commission that
there are other people more in need than
they are. What we ask the commission to
do in these cases, if they have not already
done so, is to provide the client with a
clear explanation of the point system.
The commission always recommends
that people also apply to non-profit
housing organizations to increase their
chances of being placed, and to consider
moving to another area.

Whiile the commission is also in-
volved in planning for the construction
of new social housing for people in need,
those who need this type of housing will
likely continue to outnumber the units
available. The provincial Ministry of
Housing, Recreation and Consumer
Services is beginning to address some of
the shortfalls.

Ombudsgoal 3

To recognize and respect
the role of the public service
in providing fairness
in the first instance.
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Income & Community Supportg

ﬁ You LOSE It

very year we get hundreds of calls from people
who did not get income assistance cheques to
which they felt entitled. Some had requested as-
sistance until a Ul claim came through; others asked for
extra crisis money to pay a hydro bill or buy winter
clothing. Some complained that the regular cheque had
been stopped because of an alleged common-law situa-
tion, or that reasons for a decision were not explained.
Some who did get assistance complained about the way
they were dealt with, or the time it took to get an answer.
These people call us despite the fact that the
Ministry of Social Services has its own appeal and com-
plaint procedures. We have no clear evidence of why this
is, but believe there are four main factors at work:

® many people do not know about the ministry’s own
review options

® some know, but are reluctant to trust internal
reviews, or feel unable to press their own case
successfully

® some know about the ministry’s internal systems
but cannot wait the time it takes

® some, we feel a small percentage, know about the
ministry’s systems but think they have a better
“kick-at-the-cat” by coming through our Office

We believe that the ministry has ownership of the
process to review and decide on these concerns,

The ministry, during the past year, made
a strong commitment to provide direc-
tion and training to their staff to ensure
that front line workers are completely
familiar with the appeal provisions of the
Guaranteed Available Income for Need Act
and Regulations, and are fully informing
their clients about the appeal options as
the need arises. The ministry also intends
to ensure that staff are telling clients,
when necessary, about the ministry’s
administrative review process for non-
appealable complaints, for example, an
allegation of discourteous treatment.

The Office of the Ombudsman and the
Ministry of Social Services have been
working jointly to improve ways of
providing information to the public
about both processes.

Weare looking at ways of providing clear and time-
ly information, and of keeping the system user-friendly.

To help that goal, we’re including a brief guide to the
ministry’s system.

and What {0 Do

How do you know if you can appeal
or complain?

*
You can APPFAL if the
® L]
ministry:
@ refuses your request for assistance, i.e. for money,
voucher, health coverage
® gives you less than you feel is needed

® takesaway a benefit such as money or health cover-
age

Appeal Procedure

Ask your worker or the receptionist to give you an
appeal kit. If you have trouble with forms or want ad-
vice, also ask for the names of advocacy groups. The kit
has full information on the process, but here are some
important things to know:

I. You must appeal within 30 days after you were told
the decision.

2. Ifyouhad an ongoing benefit that was cut off, your
benefit will be reinstated when you file the appeal
with the othce.

3. Ifyou are not eligible for reinstatement but are in
urgent need, make sure the receptionist and your
worker or the District Supervisor know you need a
decision quickly, or some help while the review is
underway.

4. Ifyouare not reinstated, your urgent needs are not
met, or you feel the ministry is not following the ap-
peal process properly, speak to the District
Supervisor, or call the Ombudsman’s Office.

5. Ifyouare under 19, you may use the appeal process,
or if you wish, call the Ombudsman’s Office and ask
to speak with an investigator from the Children and
Youth Team.

You can COMPILAIN:

any time you are dissatisfied with or do not understand
the way you were dealt with.

Complaint Procedure

. Ifsagoodidea to discuss the problem with the staff
person concerned, if you can. You might want to
take a friend or advocate with you, to help you to
have your position heard.

2. Any complaint about a ministry employee can be
taken to that person’s supervisor, and up the line
from there if it remains unresolved.

Speak first to the FAW or clerical person, then the

District Supervisor, the Area Manager, then the

Regional Director.

The ministry is preparing pamphlets on this process
for the district offices to provide to the public.

woman receiving income assistarce was in a car

accident and her car was written off. She was

given $1100 by ICBC as reimbursement for the
car, which she promptly used to buy a second-hand car
and insurance. She was then told by the Ministry of
Social Services that this money was considered unearned
income and would be deducted from her next income
assistance cheque in full. Since the amount of the un-
earned income was more than her maximum entitle-
ment, she would be eligible for hardship assistance only,
and in that case, her child tax credit would not be de-
clared exempt. As well, since the December cheque was
the one affected, she was told that she would not be eli-
gible for the Christmas Bonus! The District Supervisor
assured her that her rent would be paid and that she
would be issued hardship money for food. The woman
felt that it was wrong to consider the money unearned
income in the first place and contacted our Office for
help.

We noted that the GAIN regulations specify only
money from the sale of a family home as exempt if that
money is reinvested into another family home. While a
first automobile is considered an exempt asset, as is the
family home, there is no such mention of money for a
first automobile being considered exempt even if it is
reinvested in a replacement vehicle of equal value. We
examined the definition of “unearned income” in the
GAIN Regulations. Section (d) lists “Insurance benefits
except insurance paid as compensation for a destroyed
asset.” This section appeared to cover the insurance
money paid out for the car, except that a first automobile
is considered an EXEMPT asset. For this reason the
District Supervisor did not feel that a first automobile fit
into the definition and was not comfortable in not de-
claring the money “unearned income.”

We contacted the Income Assistance Division, the
ministry’s policy division, on the matter. [t was their
opinion that, technically, the District Supervisor’s inter-
pretation was correct. They agreed that a first automo-
bile (exempt asset) was not readily identifiable as a “de-
stroyed asset” under the definition of “unearned
income,” section (d). However, they felt that a strict in-
terpretation would go against the spirit of the definition.
In their opinion, it would be more appropriate and more
logical to interpret the section in a liberal manner, and
allow the woman’s automobile to be considered a “de-
stroyed asset.” The Area Manager agreed to accept the
more liberal interpretation and the $1100 was consid-
ered exempt. The woman received her regular income
assistance, along with her Christmas bonus.

We felt that this resolution was fair. The GAIN
Regulations should, in our opinion, have a section
exempting money received for the loss of a first vehicle.

Access to Information

¢ Ombudsman Act provides broad investigative powers that allow the.
_ Ombudsman to have access to a variety of records held by authorities.
_ However,the public may not obtain access through her Office to records in
the custody or control of public bodies. On October 4, 1993 the ‘Freedom of
- Information and Protection ofPrwacyActcame mto force. That statute gives members

The Commissioner’saddressiss

- Office of the Information and Privacy Comrr issioner

~ 4th Floor, 1675 Douglas Street o
Victoria, B.C. V8V 1X4 :

of the public the right to access records of a generai nature and to obtain personal
records pertaining to themselves. The Act is administered by the Information and ..-
Privacy Commissioner, David F]aherty, also an Officer of the Legislative Assembly If e
a public body refuses access to records, members of the pubhc may requestar S
of that decision by the Comr ssmner. ' '

G :accesszble. :

s




Page22  Ombudsreport 1993

Colleges Proclai

e authority of the Ombudsman to review com-
plaints against provincial colleges and universi-
ties was proclaimed on April 1, 1993. However,

since a different section of the Ombudsman Act gave au-
thority over agencies the majority of whose boards were
appointed by the government, we had already estab-
lished relationships with all the colleges and universities.

The specific proclamation provided an opportuni-
ty to strengthen our relationships, for example by asking
each institution to designate a person as our “contact.”
We also requested information about appeal proce-
dures, enabling legislation, labour relations, and sexual
harassment policies.

Income & Community Supports

Proclamation did not bring a flood of new calls, not
least because many of the colleges and universities have
well-established internal review/complaint procedures.
All have processes for academic appeals, and for disputes
over students’ grades. For some institutions the processes
for other issues, like appealing a student discipline (sus-
pension) decision, appealing eviction from campus hous-
ing or refusal of admission, are less clear. When we are
asked to review these kinds of issues, as well as reviewing
the circumstances of the individual case, we try to work
with the institution to clarify and strengthen their internal
review options.

Aml In or
I Out?

roblems about admission to a college or univer-

sity happen before you go, don’t they? Not fora

young man from the Prairies who came out to
B.C., having been “conditionally” accepted at a B.C. in-
stitution. He found a place to stay, registered for cours-
es and went to school for two months. In mid-
November he received a letter saying his high school
grades were too low, and he was not accepted. Because
he was already enrolled, he was allowed to finish the
term.

He appealed immediately through the institution’s
admissions appeal process. Since the committee did not
meet until after the term ended, he learned just a few
days before Christmas that he had lost the appeal and
could not come back in January. By then it was too late
to find a spot anywhere else, so he was out of school
everywhere. To add to his problems, the appeal decision
letter said he must obtain satisfactory grades in 12 units
of transferable work at another institution before he
could apply again.

The young man thought this was unfair and con-
tacted our Office. The delay in telling him he was not
admitted, together with the delay in hearing his appeal
had cost him the spring term, and no one seemed to care
that in the term he was there his marks were satisfacto-
ry. The points he raised were reasonable and important.
We were especially concerned that his high school marks
were available on September 11, but the institution wait-
ed until November 17 to reject him. We asked the
Registrar to take the case back to the appeal committee,
explaining our concern that the institution’s delays had
already cost the student one academic year, and that it
seemed reasonable to consider his successful first-term
grades in reviewing his eligibility to continue. This ap-
peal was successful, and the student was readmitted.

Enguiries & Complaints Received

by the Children & Youth Team

QOther—
119

Ministry of
the Attorney
General - 304

Schools &
School Boards — 331

dmission to college or university has been

a “problem” from everyone’s point of view.

As more students seek post-secondary educa-
tion and more adults return for further education or
re-training, there has been tremendous pressure on all
resources, especially the number of “seats” available.
Hopeful students cover their bases by applying to sever-
al institutions and delaying accepting any offer until they
can see what choices they have. Other students who have
lower grades or who are applying to high-demand areas
sit without offers, or on waiting lists, hoping the domino
effect will provide space when the students with two or
three offers make their choice.

Well-managed chaos can be the result for the insti-
tutions, and they have tried different techniques to min-
imize the problem. Some charge non-refundable regis-
tration deposits; some make conditional offers; but still
there is no way to ensure that the institution allocates all
its seats to the most meritorious applicants. The
Ombudsman receives calls from students appalled
that they must hedge their bets by placing four non-
refundable deposits, or angry at being rejected in
August, then offered a place in September when it was
too late.

The good news is that the province is moving to a
central admissions system, essentially a clearing house to
match the preferences and resources of the applicants
and the institutions. This may provide the means to bal-
ance the interests at stake fairly.

D Ministry of Social Services (883)
|1 Schools & School Boards (331)

Ministry of the Attorney General (304)

Other: Ministries of Education;
Finance & Corporate Relations;
Health; Housing, Recreation &
Consumer Services; Skills, Training
& Labour; and Professional &
Occupational Associations (119)

Total 1637

Ministry of
Social Services — 883

for Mys

young woman’s application for a student loan

was refused because she had allegedly given false

and misleading information in her application.
When her appeal was denied, she called our Office. She
felt that she could clarify the misunderstanding if she
could appear in person before the Appeals Committee.

We wrote to the Deputy Minister and subsequently
met with the Director of Student Services and the
Executive Director of Administration and Support
Services Division. We contended that in the absence of
any legislation that clearly states an appeal process, the
branch’s policy should be fair. We acknowledged that a
formal appeal, or hearing, would not be appropriate in
all cases where students disagree with their assessments.
However, as a general rule, the more severe the conse-
quences to the person, the more safeguards for fairness
must be in place. As part of a fair process the appellant
should be allowed to attend in person to present her side
of the story and be accompanied by witnesses and advo-
cates if she wishes. As well, the appellants should be
advised in writing of the committee’s decision and its
reasons.

The ministry agreed to allow the young woman to
appear before the Appeals Committee. They also advised
us that they would consider this as a pilot case and
would prepare recommendations to develop a fair and
consistent appeal process for the 1994/95 academic year.

Caleiunm
Supplements
Granted

woman receiving Handicapped income assis-

tance benefits contacted the Ombudsman after

the Ministry of Social Services had discontinued
amonthly $50 payment for a calcium supplement, which
had been awarded her by a tribunal. Normally, such an
award would be issued as a “diet supplement.” However,
since the woman was receiving Handicapped benefits,
she was not eligible for a further diet allowance.
Therefore, the tribunal had awarded the supplement un-
der Section 4 of the GAIN Regulations, which deals with
crisis grants. The ministry explained that there had been
a change in the GAIN Regulations since that decision.
Now crisis grants could be issued only in the month they
were requested. The ministry told the woman that in or-
der to continue receiving the supplement, she must pro-
vide a monthly letter from her doctor confirming her
continuing need for the calcium, as well as receipts for
her purchases.

The position of our Office was that a change in the
GAIN Regulations was not enough for the ministry to ig-
nore the tribunal decision, which is binding. However, it
was also our opinion that the tribunal did not intend to
award the $50 for the calcium supplement regardless of
whether it was actually needed or purchased. Therefore,
we felt that the ministry did have the right to ensure the
woman's continuing need for the supplement. We sug-
gested that the woman provide annual confirmation
from her doctor of her continuing need for the calcium
supplement, along with receipts for one month. This
would satisfy the ministry's need to ensure continued el-
igibility, and not violate the original decision. The min-
istry agreed and reimbursed the woman for the two
months for which they had failed to pay the supplement.
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Natural Resources

Natural Resow

¢es Team

he Ombudsman Office has organized a team structure to cope with a heavy vol-
ume of work and offer the desired high level of public service. This system gives
the staff the ability to group related types of complaint and to acquire knowledge
and skills in specific areas. From an Office perspective, it enhances fairness in our own

administrative practices.

The Natural Resources Team, for example, embraces such areas as land use, envi-
ronment, and property acquisition, thus dealing with the Ministries of Aboriginal Affairs;
Agriculture; Fisheries and Food; Energy, Mines and Petroleum Resources; Environment,
Lands and Parks; and Transportation and Highways. The team also handles complaints

from the B.C. Ferry Corporation and the Home Owner Grant Program.

Usually investigators are assigned to several authorities. However, to allow all staff
full scope for development, rotation of responsibilities is built in. The result is that any
member is equipped to conduct an investigation in any area of the team’s sphere of

responsibility.

The Natural Resources Team is only one segment of the Ombudsman Office staff,
which functions as one team, sharing a broad range of experience and expertise.
Efficiency comes from a total effort, and that effort includes the raising of issues by indi-
vidual citizens, coupled with the co-operation and assistance rendered to the
Ombudsman’s work by ministry and administrative staff at all levels.

Fair
Exchange

property had lost its access
because of construction of
the Trans-Canada Highway
in the 1950s. The property owner pro-
vided correspondence with the ministry
dating back to the early 1960s docu-
menting his attempts to re-establish ac-
cess to the lot.

While the ministry’s documenta-
tion of the property acquisition for the
highway was incomplete, we could infer
from the avaitable documents that the
ministry had agreed to restore access to
the parcel. The ministry considered var-
ious options for doing so but none
proved to be feasible. '

At our suggestion, the ministry
agreed to exchange a parcel of nearby
land it owned for the complainant’s par-
cel. The complainant obtained a build-
able lot with proper access, and the min-
istry acquired a source of gravel
immediately adjacent to an existing
ministry gravel pit. The complainant,
who had earlier sought to purchase the
ministry’s parcel, was very happy with
the resolution —and the ministry was re-
lieved to have the dispute settled.

Site
Unseen

dispute arose from a subdivi-

sion of waterfront property in

the mid-1940s. The survey
for the subdivision was so poorly con-
ducted that distances and directions
shown in the plans did not correspond
to the location of the boundary pins in
the ground, making it impossible to
draw plans for subsequent improve-
ments on individual lots.

A group of property owners peti-
tioned the government to invoke the
Special Surveys Act (now part of the Land
Title Act), which was designed to correct
such problems. The special survey was
completed in 1974 and redefined the
boundaries of the lots within the special
survey area.

One property owner objected to
how the special survey was carried out.
The provincial Cabinet agreed to ex-
clude her property from the special sur-
vey and ordered a second special survey
to correct the encroachment of one of
her buildings on an adjacent public road
right-of-way. The second special survey

was never done because of disagreement
over who would conduct it.

The woman whose property had
been excluded from the survey com-
plained to our Office in 1980. The
Ombudsman  concluded that the
Ministries of the Attorney General and of
Transportation and Highways had been
fair to the complainant in attempting to
resolve her problems. The Ombudsman
also concluded that an offer made by the
latter ministry in 1975 to correct the en-
croachment was reasonable.

The property owner com-
plained that through all the
years she had been fighting
about her property bound-
aries, none of the agencies had
ever visited the site to see first-
hand what she was complain-
ing about.

The woman left the matter unre-
solved until late 1991 when she decided
to sell the property. She again ap-
proached this Office and we agreed to
reinvestigate the matter.

The property owner complained
that through all the years she had been
fighting about her property boundaries,
none of the agencies had ever visited the
site to see first-hand what she was com-
plaining about. We arranged an on-site
meeting with the owner and a represen-
tative of the Ministry of Transportation
and Highways.

At the meeting, the ministry agreed
to have a survey crew stake out the
boundaries of its 1975 offer so that the
complainant could see precisely how it
would affect her property. The ministry
also agreed to re-extend the offer, and to
close an irregular sliver of its right-of-
way up to 15 feet in width to correct the
encroachment of her building and to
give her a reasonable set-back from the
road boundary.

The
property owner understood how the
ministry’s offer would benetit her and
accepted the offer in settlement of her
complaint. She and the ministry split
the cost of the survey, and she was able
to sell her property with the boundary
issues resolved.

Veryone
Fivess
Everyone
Wins!

logging company had sur-

veyed and registered an ease-

ment to provide access to a
number of properties it owned. A ranch-
er purchased one of the parcels, located
on a relatively flat bench above a river.
The easement road was located on the
hillside above the bench land and was
difficult to travel in the winter. The
rancher was also unable to bring in hy-
dro power at a reasonable cost because
B.C. Hydro required that the road right-
of-way be publicly owned and main-
tained.

The rancher ... discovered that
his property had originally
been granted by the Crown
inl912.

The rancher researched the matter
and discovered that his property had
originally been granted by the Crown in
1912. Documents he found and discus-
sions with early settlers in the area con-
vinced him that there had once been a
public road to his property along the
bench.

He provided his information to the
Ministry of Transportation and High-
ways but the ministry’s researcher and

legal counsel found the evidence incon-
clusive. The rancher then complained to
the Ombudsman.

After reviewing the documentation,
we agreed that there was insufficient ev-
idence for the ministry to grant B.C.
Hydro a construction permit. However,
we asked the Surveyor General for assis-
tance.

Using the original survey field notes,
Crown grants, official plans and early
aerial photos of the area, and applying
various sections of the Land Act and
Highways Act, the Surveyor General’s of-
fice concluded that there was sufficient
evidence to establish a public road right-
of-way to the rancher’s property.
Unfortunately, the public road was on
the hillside, where the easement road had
been constructed!

Matters were further complicated
by bad blood between neighbours who
had both hydro and public access;
neighbours who didn’t and wanted
them; and neighbours who didn’t but
preferred the status quo.

...one neighbour agreed to
dedicate a public road right-
of-way across her property ...
in exchange for the ministry
closing the public road right-
of-way on the hill.

We decided to meet with the neigh-
bours individually, and then with the
neighbours, the ministry and B.C.
Hydro together. The meeting produced
a written agreement signed by all the
parties.

Under the agreement, one neigh-
bour agreed to dedicate a public road
right-of-way across her property on the
bench land, in exchange for the ministry
closing the public road right-of-way on
the hill. She also agreed to allow B.C.
Hydro to assume a portion of her private
hydro line to reduce the costs to the
other neighbours of bringing in hydro.

The neighbours agreed to construct
a serviceable road on the new public
right-of-way, to give up their rights un-
der the easement, and not to object to
the closing of the hiliside road. B.C.
Hydro agreed to construct a power line
to the neighbouring properties under
the subsidy program then in place.

The ministry surveyed the new road
right-of-way, the rancher roughed out
the new road with his cat and supplied
the gravel for the road. Two other
neighbours supplied a front-end loader
and truck to load and haul the gravel.
The agreement was signed in August
and the three kilometres of new road
and power lines were all in place before
Christmas.
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Passing the Buck for Cleanup:

Forest Company Receives Compensation

November 1990 storm resulted in the failure of
an abandoned cannery dam on a lake, releasing

-A.a tlood of water and forest debris down a creek.
The debris torrent originated from provincial forest
land and entered land administered by a forest compa-
ny where it damaged one of the company’s bridges be-
yond repair. The flow ended up in an inlet, taking out
waterlines and a private hydro-electric generator.

The forest company directed its contractor in the
area to contain and dispose of the debris before it be-
came a serious navigational hazard or caused further
damage. The bill for the cleanup was $13,547.60, for
which the contractor received full reimbursement from
the company. However, when the company approached
the provincial government to recover these costs, reim-
bursement did not come quite so easily.

... the debris torrent was seen by each
agency as the responsibility of one of the
other agencies.

The company’s insurance covered the damages but
would not cover the cleanup costs. For this the compa-
ny requested compensation from the Ministry of
Forests, the Ministry of Environment Lands and Parks,
the Provincial Emergency Program and the Port Alberni
Harbour Commission. Every one of the company’s re-
quests was turned down because the debris torrent was
seen by each agency as the responsibility of one of the
other agencies. After two years of this “bureaucratic
buck-passing,” the company finally sought the assis-
tance of the Ombudsman in November 1992.

We reviewed the particulars of the case and deter-

mined that the company’s quick response to this poten-
tially dangerous situation was commendable. The con-
tainment and cleanup costs were obviously not the re-
sponsibility of the company. As a result, we contacted
the Water Management Division of the Ministry of
Environment Lands and Parks, and the Provincial
Emergency Program for assistance. The Water Manage-
ment Division agreed that the cleanup of the debris
would have been identified as an essential component
of a recovery program after this incident and indicated,
in correspondence with the Provincial Emergency
Program, its support for payment of the forest compa-
ny’s claim.

Seven mouths after approaching the Ombudsman,
the forest company received a cheque from the provin-
cial government for the full amount claimed.

Aboriginal Sacred

Exercising Discretion

Sites Respected

wo families combined their re-

sources to purchase al.9 acre site

for a new motel. The site was
truly one of a kind, with west coast ocean
frontage, natural harbour topography
and easy access both to the beach and to
town. Having completed all develop-
ment procedures, they brought in the
construction equipment. A dream was
about to come true — they thought.Local
information indicated that their dream
might be resting on a Native burial
ground.

The first bulldozer scrapings
proved that it was so. Seventeen individ-
ual human remains of aboriginal ances-
try, estimated to be three to five thou-
sand years old, were uncovered. A cross
of two whale bones positioned on top of
the bodies, a burial rite known previous-
ly only in the far northern parts of the
province, increased heritage interest in
the property. A professional archaeolog-
ical study confirmed the site’s heritage
value, thus terminating any possibility
for development.

The inability of the property own-
ers to reach a settlement with the prov-
incial Ministry of Tourism brought the
citizens’ complaint to the Ombudsman.

... human remains of aborigi-
nal ancestry, estimated to be
three to five thousand years
old, were uncovered.

The facts were not in dispute, but the
ministry had to determine what priority
to give to the site. Ministry policy places

priorities on 17,000 or more archaeolog-
ical sites. Flighest priority is given to those

that are to be preserved untouched; next
to those from which artifacts may be re-
moved, and development allowed; and
lowest to those whose level ofarchacolog-
ical value allows unimpeded develop-
ment. The ministry must also consider
cost factors of acquisition, preservation
and ongoing maintenance.

Ministry policy places priori-
ties on 17,000 or more archae-
ological sites.

With this site receiving the highest
heritage value rating, acquisition by the
province was in the public interest. The
passage of approximately two years be-
tween discovery of the remains and
Ombudsman Office involvement saw
rapidly increasing property values. On

what basis would fairness for compensa- -

tion be set?

The key factors to consider were the
interests of the aboriginal people and of
local municipal government. Profes-
sional fee appraisers were engaged. They
applied the standard “highest and best
use” principle in their evaluations, iden-
tifying both “commercial” and “residen-
tial development” uses. From their in-
formation the Ombudsman was able to
set a price in the area’s rapidly rising real
estate market that met requirements of
all parties, and a settlement was reached.

This case was typical of many that
come before the Ombudsman where
different interests produce a collision of
values, each interest and value requiring
in-depth analysis in the search for a fair
and equitable settlement.

Ombudsgoal 4

To promote self-help

for the people of
British Columbia.

he Ombudsman Act per-

mits the Ombudsman
#1. considerable discretion

to refuse to investigate even where
she has jurisdiction. Reasons for re-
fusing to investigate include:

@ the complainant has insuffi-
cient personal interest in the
matter

@ the issues raised are frivolous,
vexatious or not raised in good
faith

®  the complaint is otherwise re-
solved

@ the matter is stale, or out of
date

@ the complainant would not
personally benefit from an
investigation

® the person has other avenues
of redress that ought to be ex-
hausted first, such a$ the mat-
ter being before the coutrts, an
administrative tribunal or an
internal appeal process set up
by the authority.

Action at Last

btaining permits for septic sys-
tems generated many com-
plaints to our Office. In July

1989, we published Public Report No.18,

summarizing the results of our investiga-

tion. It is always gratifying to our Office

to see our recommendations being im-

plemented. In October 1993, the Min-

istry of Health reported to us what they
had done to follow up on the 1989 report.

[.  Developed a policy manual for use
by Environmental Health Officers,
public health offices, septic tank
contractors and local professional
engineers who are involved in de-
signing on-site sewage disposal sys-
tems,

2. Reviewed Health Unit case loads
and hired 50 more Environmental
Health Officers.

3. Initiated a pilot project in partner-
ship with the City of Kelowna to
test the viability of transferring the
on-site sewage permit process to
local government.

4. Provided in-service training pro-
grams and regional training cours-
es for Environmental FHealth
Officers.

5. Expanded the role of the Public
Health Protection Branch. In co-
operation with the four Lower
Mainland health units, they con-
tracted a consultant engineer to re-
view and evaluate past and present
standards and practices in the
Fraser Valley and to make recom-
mendations on improvement as re-
quired.

6.  Amended the Health Act to allow for
an appeal to the Environmental
Appeal Board of decisions made un-
der the Sewage Disposal Regulation.
This amendment will come into force
by regulation, and will be presented to
Cabinet for consideration in 1994

7. Initiated a voluntary certification
pilot project in partnership with
the Capital Regional District. [fthis
project proves satisfactory, bond-
ing may become unnecessary.

Further recommendations have
been directed to the Ministry of
Municipal Affairs, Recreation and
Housing. We have written numerous
letters and offered assistance to com-
plete the recommended tasks, but we
have no progress report from them.

We will continue to follow up on
Public Report No.18.
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Clayoguot Sound Land Use Decision

What Did the Ombudsman Say?

n April 13, 1993 the B.C. government an-

nounced its land use decision for Clayoquot

Sound. The decision was intended to bring
stability to the long-standing conflict over land and re-
source use in one of the province’s most spectacular col-
lections of islands, fjords, lakes, streams, mudflats, sand
beaches, rocky coastline, forests and ocean. However,
the decision itself became the focus of local, national and
international controversy and interest.

As expected, the Ombudsman received a number
of complaints from members of the public regarding the
decision. Since the process leading to the land use deci-
sion in Clayoquot Sound was considered to be a matter
of general public concern, in addition to responding to
the specific complaints from the people who contacted
the Office, the Ombudsman chose to initiate her own in-
vestigation.

Generally speaking, the primary concern raised by
those who contacted us was, “The decision is not fair!”
We found that the policy decision was the rightful re-
sponsibility of the provincial government, as it has the
technical expertise, the legistated authority and the po-
litical accountability necessary to make such a decision.
Complainants gave two main reasons why they thought
the decision was unfair:

®  that the government should have referred the land
use decision to CORE, the Commission on
Resources and Environment

® that the government was in a conflict of interest
regarding the land use decision because of pur-
chases of MacMillan Bloedel shares

We considered both of these reasons when we re-
viewed the fairness of the process leading to the
Clayoquot Sound Land Use Decision, since they related
more to the decision-making process than to the deci-
sion itself.

...the primary concern raised by those who

contacted us was, “The decision is not
fair!”

The decision to exclude CORE from the Clayoquot
Sound decision was made by duly elected decision-
makers whose political accountability would ensure ad-
equate consideration of the public interest. However, al-
though CORE was introduced in January 1992 as a new
land use commission with the statutory mandate to
“help resolve valley-by-valley conflicts throughout
B.C.,” we found no explicit evidence to support govern-
ment’s position. Government maintained that it had ad-
equately informed the public of its intention to make
this land use decision without the help of CORE if the
pre-existing consensus-based process failed to produce a
sustainable development strategy.

Recommendation:

@ that government publicly clarify the reasons for
excluding CORE from the land use decision
process

Our review supported the conclusion of Mr. Justice
Seaton, who headed a public inquiry into the allegation
that the government was in a conflict of interest as a re-
sult of its purchases of shares in MacMillan Bloedel near
the time of making the land use decision. He deter-
mined that there was no conflict of interest and that
there was compliance with the sections of the Financial
Administration Act dealing with conflict of interest.

Fairness is context-specific and we must consider
who is most affected by the particular administration of
governiment. We determined that the people most af-
tected by the Clayoquot Sound Land Use Decision were
the Nuu-chah-nulth First Nations.

Clayoquot Sound falls within the traditional terri-
tory of the bands of the Nuu-chah-nulth First Nations’
Central Region. Consequently, the Hesquiaht,
Ahousaht, Tla-o-qui-aht, Ucluelet and Toquaht bands
consider the area to be an integral component of their
heritage. They depend on the Sound’s marine and land
resources for sustenance, as well as for economic, social
and cultural needs and aspirations.

In 1982 the Government of Canada officially ac-
cepted, for negotiation, a collective land claim from the
14 bands of the Nuu-chah-nulth First Nations. The
claim encompasses a substantial portion of the west
coast of Vancouver Island, including Clayoquot Sound.
Though it has yet to be negotiated, the validity of the
claim appears to be upheld at the provincial level by the
B.C. government’s recognition of aboriginal title and of
the inherent right of aboriginal people to self-
government.

Clayoquot Sound falls within the tradi-
tional territory of the bands of the Nuu-
chah-nulth First Nations’ Central Region...
the Hesquiaht, Ahousaht, Tla-o-qui-aht,
Ucluelet and Toquaht bands consider the
area to be an integral component of their
heritage.

Until the Nuu-chah-nulth First Nations’ claim has
been negotiated and a determination made through the
B.C. Treaty Commission process, administrative fair-
ness demanded that any interim decisions regarding
land allocation and resource use within the claim area
must meet the following criteria:

® the decisions must be made without prejudice to
aboriginal rights and the upcoming treaty negotia-
tions

® the decisions must be preceded by meaningful and
timely consultation with the Nuu-chah-nulth First
Nations

The provincial government has recognized that this
land use decision “must, to the extent possible, not prej-
udice and be subject to the outcome of comprehensive
treaty negotiations” but the Nuu-chah-nulth First
Nations indicated they were not clear what this meant.
The prejudice inherent in making a land use decision for
an area where the ownership or jurisdiction has not been
established may be unavoidable. This decision will like-
ly result in the depletion of some resources that wiil take
years to replace if, indeed, they can ever be replaced.

Recommendation:

® that the provincial government clearly define
what without prejudice means and, in particu-
lar, how the Clayoquot Sound Land Use
Decision will not prejudice the upcoming treaty
negotiations or the Nuu-chah-nulth First
Nations’ present and future interest in the land
and resources of Clayoquot Sound

The Nuu-chah-nulth First Nations were given the
opportunity to participate in multi-party institutional-
ized consultation processes before the land use decision
was made, but they were not consulted about the
structure of these processes, and their interests were
treated as those of just another third party, not those of
a government in a land matter considered to be within
its traditional territory. Moreover, when the govern-
ment-structured process failed to reach consensus on a
sustainable development strategy for Clayoquot Sound
in October 1992, the First Nations’ only mechanism for
participating in the provincial government’s land use de-
cision process was gone. Unfortunately, the provincial
government did not pursue further consultation with
the Nuu-chah-nulth First Nations until almost six

months later - one week before announcing its land use
decision for Clayoquot Sound.

... the decisions must be preceded by mean-
ingful and timely consultation with the
Nuu-chah-nulth First Nations.

On April 6, 1993, Premier Harcourt met with Nuu-
chah-Nulth representatives in Victoria, characterizing
the government-to-government meeting as a consulta-
tion on the issue of land use in Clayoquot Sound. With
April 13 set as the date of announcement, it became ob-
vious that the decision had already been made when the
Nuu-Chah-Nulth First Nations were “consulted” the
week before. In fact, we learned that the provincial gov-
ernment had arrived at its land use decision on February
24, 1993. The government of British Columbia clearly
failed to consult the Nuu-chah-nulth First Nations in a
meaningful and timely manner prior to making the pre-
treaty Clayoquot Sound Land Use Decision.

Recommaendation:

® that the government consult these First Nations
to ensure their present and future interest in the
land and resources of Clayoquot Sound is
meaningfully considered for incorporation into
the land use decision

The details of this investigation, including the find-
ings and recommendations, are contained within our
Public Report No. 31 — Administrative Fairness of the
Process Leading to the Clayoquot Sound Land Use
Decision, released in November 1993. At the request of
the Nuu-chah-nulth First Nations we agreed to review
our recommendations within six months.

On March 19, 1994, the Interim Measures
Ageeement between the province of British Columbia
and the Nuu-chah-nulth First Nations was ratified. This

isan interim measures agreement within the meaning of
the June 1991 Report of the B.C. Claims Task Force
Reportand the August 20, 1993 Protocol Respecting the
Government to Government Relationship between the
First Nations Summit and the Government of British
Columbia.

The Agreement intends to conserve resources for
future generations of the First Nations. It is to be inter-
preted in light of the commitment by B.C. that the
Clayoquot Sound Land Use Decision of April 1993 is
“without prejudice” to aboriginal rights and treaty ne-
gotiations and does not define or limit the aboriginal
rights, title and interests of First Nations.

The parties to the Agreement shall establish a joint
management process to deal with resource management
and land use planning within Clayoquot Sound and a
working group of the First Nations and British
Columbia to work together to promote economic de-
velopment opportunities for the First Nations. This
work has already begun.

The Agreement serves as a bridge to treaty comple-
tion and is extendable if necessary in two years.
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Slow and
Steady Wins
the Lots

1 1981 a family secured a financial in-

terest in two city lots. Because of a

loose contractual arrangement with a
developer, and some oversight on the fam-
ily’s part, taxes were left unpaid. Upon re-
alizing this error in 1985, the family dis-
covered that the property had been seized
by the city for tax arrears. The family
claimed never to have been notified of the
pending seizure, as required by legislation.
The city had notified the developer, who,
they expected, would notify the owner.

The family engaged a lawyer who
made unsuccessful attempts to have the
property returned or have compensation
paid. They finally contacted the
Ombudsman in 1988.

While the facts were not in dispute,
there was disagreement on the interpreta-
tion of the notification requirement, the
key ingredient of which was that the title
holder was to be notified, not a developer.
The city claimed it had met the legal re-
quirement to notify the title holder and
denied responsibility for paying compen-
sation.

...when there are diverse
opinions, complex issues and an
attempt to create an atmosphere
of mutual respect and openness,
delay may be inevitable in
reaching a fair conclusion.

The fact that the Ombudsman did
not have responsibility for municipal is-
sues complicated the process. (Expanded
jurisdiction is proposed for early 1995).
For that reason, the Ombudsman worked
through the Ministry of Municipal Affairs,
in particular through the office of the
Inspector of Municipalities. "The three-
way  communication among the
Ombudsman,  the  Inspector  of
Municipalities and the city created innu-
merable delays.

The city based its “no-compensa-
tion” position on several points, each wor-
thy of consideration and each receiving an
element of support at the ministry level.
Our concern, however, was administrative
fairness. We took the position that notifi-
cation directly to the title holder was the
intent of the legislation, and that it was fair.
Finally, in 1993 all agreed to accept the po-
sition of the Ombudsman that compensa-
tion was warranted.

Arriving at a settlement was an exer-
cise in itself. The passage of time, the costs
incurred by the property owner and the
city over the years, the loss of development
potential and similar factors were all con-
sidered. The final figure was based on the
current market value of the two lots. The
property owner and the city agreed to ab-
sorb whatever costs they had incurred and
to waive any claim for interest that would
normally be included.

The delay here was unfortunate.
However, when there are diverse opinions,
complex issues and an attempt to create an
atmosphere of mutual respect and open-
ness, defay may be inevitable in reaching a
fair conclusion.

Sawmill Threatens Tranguil Setting

hree years ago, a couple pur-

chased a prime view residential

lot. In the summer of 1992, they
began construction of their new family
home. In August, a portable sawmill be-
gan operating on an adjoining property,
disturbing the tranquil setting and the
quiet enjoyment of their property.
When the couple approached the
sawmill operator and the person from
whom he was leasing the land, they told
the couple not to worry, as the industri-
al operation would be temporary.

The Office of the Ombudsman
does not yet have the legisla-
tive authority to investigate
complaints concerning local
governments.

In the spring of 1993, the couple
learned  that the Ministry of
Transportation and Highways was con-
sidering issuing a lease to the sawmill
operator over another 2.5 acre parcel of
Crown land situated within a park-like
setting that adjoined both the couple’s
property and the private land on which
the sawmill was located. The couple,
fearing that the issuance of a lease would
lead to an expansion of the sawmill op-
eration, contacted the Kootenay
Regional Highways office, and the
District Highway office to inquire about
the status of the proposed lease. They
sent letters of objection to the ministry
and the Regional District.

Several months later, having been
unable to resolve their concerns, even af-
ter attending several Regional District
and ministry meetings, the couple con-
tacted our Office. They felt that the

ministry had not fully considered their
interests prior to the letting of the lease.
Neither this couple nor other residents
affected by the operation of the portable
sawmill wanted any form of industrial
land use next to their homes.

The Office of the Ombudsman does
not yet have the legislative authority to
investigate complaints concerning local
governments. However, we contacted
the Regional District to inquire about
the zoning of the subject Crown lands.

Regional District staff told us that,
in preparation for developing a rural use
by-law for the electoral area, they had
completed a three-year land-use study.
The process they followed was consis-
tent with provisions of the Municipal
Act. The parcel of Crown land under
consideration by Highways for leasing
was zoned M-, which permitted light
industrial use.

Local government learned of the
complainants’ concerns and opposition
to the industrial activity at the time the
by-law was being considered for third
reading. Prior to that time, they had
heard no objections. Currently, the
Regional District is considering a rezon-
ing application for the property, to
amend the zoning from industrial to
park and recreational use. The decision
on the application will depend in part on
the final disposition of the Crown lands
under consideration.

We were unable to substanti-
ate the complaints against the
HInIStry.

Unknown to the complainants, the

Ministry of Transportation and
Highways had been negotiating with the

sawmill operator for lease of the Crown-
owned lot since 1990. Pending a deci-
sion to transfer the property, which was
surplus to their needs, to B.C. Lands,
ministry staff decided to lease the subject
Crown parcel to the sawmill operator.
We determined that this practice to lease
land to third parties was consistent with
the Highways Act.

We were unable to substantiate the
complaints against the ministry.We
were satisfied that they had made rea-
sonable and diligent efforts to resolve lo-
cal resident concerns by working closely
with the Regional District, the MLA, the
sawmill operator and the residents af-
fected by the operation of the sawmill.
They had held two meetings with all
concerned parties to clarify the local res-
idents’ concerns and to discuss how to
resolve the issues identified.

Based on these discussions, the
ministry drafted the lease in such a way
as to intentionally limit the term to a pe-
riod of one year, to include a 90-day can-
cellation clause that could be invoked by
the ministry at the time of transfer, to re-
strict activity to log storage and storage
of finished wood products, and to re-
quire strict compliance with not only the
terms of the lease but requirements of
other regulatory authorities. The latter
provision effectively prohibited the ex-
pansion of the sawmill operation on the
Crown lands under lease.

We explained this process to the
couple, and also the process for the an-
ticipated transfer of the subject Crown
lands. Pending the transfer, we advised
the couple to contact B.C. Lands and the
Regional District if they wished to pur-
sue retaining the parcel for public park
and recreational use.

Universities &
Colleges - 81

Hospitals -
150

Self-Regulating
Bodies - 81

Total: 643

Schools &
School Boards — 331

Proclaimed:

November 1992
[ Schools & School Boards

April 1993
Hospitals

Universities & Colleges

October 1993
Self-regulating Bodies
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Beyond the Ombudsman’s Jurisdiction -

But Not for Long?

r. C owns two adjacent properties in a rural area. [n 1987 B.C. Hydro sup-

plied power to the area and Mr. C hooked up one of his properties for resi-

dential purposes. On a portion of the other propeity he generates his own
electricity using diesel generators for a small sawmill operdtion. When he began his op-
eration electricity was not available, and after it became available Hydro could not sup-
ply it in a form required by his mill.

When he received his property tax notification in 1988,
Mr. C noted that he had been assessed a local service tax for the
newly supplied electricity. One levy, which he did not dispute,
was for his residential property, and the other substantially high-
er levy was for his light industrial property. He complained to the
regional district that he should not be taxed for a service that
could not be supplied to him. At this juncture Mr. C’s frustration began.

Mr. C repeatedly tried to convince the regional district of the unfairness of the levy,
with no success. He was referred to the properly constituted by-law that empowered the
regional district to impose the tax, without any explanation as to why he had to pay
taxes for a service that was not available to him. Mr. C obtained a letter from B.C Hydro
verifying that they could not supply him with the type of electrical service he required
to run his mill operation. Unsatisfactory replies to his protestations continued for sev-
eral vears, as did his taxes. When he appealed to the Ombudsman for assistance in April

disputed taxes.

When he appealed to the
Ombudsman for assistance in April
1993, Mr. C had paid over $7000 in

The Ombudsman’s investigation revealed that the somewhat complex process of
calculating property taxes involves several different provincial authorities as well as the
regional district. When a municipality or regional district passes and adopts a by-law
in accordance with the terms of the Municipal Act, it can then impose a local service tax
on properties within its jurisdiction. On the authority of the by-law, the B.C.
Assessment Authority then evaluates the property’s actual use
and current value and assigns it a code. This information is
conveyed to the Surveyor of Taxes who calculates the taxes ow-
ing on the property based upon the authority of the by-law, the
mill rate in effect and the information supplied by the
Assessment Authority.

In Mr. C’s case, the sawmill property was classified and
taxed as light industrial. Whether or not the service for which the taxes were being raised
was actually available had nothing to do with the requirement to pay taxes under a du-
ly constituted by-law. Unfortunately, when Mr. C registered his complaint, the
Ombudsman did not have jurisdiction over municipalities and regional districts and so
could not take the investigation any further.

We advised Mr. C accordingly. He must either continue to seek a resolution with
the regional district or wait until 1995 when the government plans to extend the
Ombudsman’s jurisdiction to include municipalities and regional districts.

1993, Mr. C had paid over $7000 in disputed taxes.

Schedule of the

gt b, 4
Ombugsman

Aet

The public bodies the Ombudsman can take enquiries

and complaints about are listed as a Schedule to the

Ombudsman  Act. Regional Health Boards and

Community Health Councils have recently been added.

Only the local government sections have yet to be pro-
claimed into effect.

Authorities

1. Ministries of the Province.

2. Aperson, corporation, commission, board, bureau
or authority who is or the majority of the members
of which are, or the majority of the members of the
board of management or board of directors of
which are:

a) appointed by an Act, minister, the Lieutenant
Governor in Council;

b) inthe discharge of their duties, public officers or
servants of the Province; or

¢) responsible to the Province.

3. Acorporation the ownership of which or a majori-
ty of the shares of which is vested in the Province.

4. Municipalities.*
Regional districts.*

6. The Islands Trust established under the Islands
Trust Act*

7. Schools and boards as defined in the School Act.
Universities as defined in the University Act.

9. Institutions as defined in the College and Institute
Act.

10. Hospitals and boards of management of hospitals
as defined in the Hospital Act.

1. Governing bodies of protessional and occupational
associations that are established or continued by an

Act.
Recent Amendments:

® Regional Health Boards
® Community Health Councils

*To be proclaimed March 1995

Speech

extract from an address by the Ombudsman
to the Union of B.C. Municipalities, September 20, 1993

ay [ begin by saying that proclamation is not

a commentary on the quality of processes

and services currently in place in your com-
munities. I want to highlight what [ consider to be the
critical issues facing municipalities and my Office as we
move through the next year towards the planned procla-
mation date of September 1994, [Editorial note - Since
this speech, I recommended to the Attorney General
that proclamation be deferred until 1995 to give our
Office the opportunity to prepare and to work with the
new authorities. The Attorney General has agreed to
March 1995.] It is important for elected and employed
officials within municipalities to be clear about the role
of the Ombudsman in relation to investigating the ac-
tions or inactions of officials at the municipal or region-
al district level. It is equally important for all of us to be
clear with the public.

The role of the Ombudsman is to promote fairness
in public administration in the province of British
Columbia and to investigate and resolve complaints of
administrative unfairness.

[n an ideal world, the public would receive services
from government under laws, rules, policies and proce-
dures that were fair, reasonable and equitable. Where
fairness required it, authorities would have internal re-
view and appeal mechanisms designed to respect the
principles of natural justice and administrative fairness.
When government has constructed a public service de-
signed with these requirements in mind, it is important
for the Ombudsman to respect those efforts and to refer
the aggrieved citizen to the process in place.

We are not advocates for the person
complaining to our Office.

At present we have a co-operative and positive
working relationship with the office of the Inspector of
Municipalities. The statutory mandate of the [nspector
will in no way be diminished by our new jurisdiction. In
addition to the Inspector, our preference for most mu-
nicipalities is that they have in place a mechanism for
dealing with complaints by the public.

During the next year, my suggestion to local gov-
ernments is to ask themselves the following questions:
1. What resources can they dedicate to conflict resolu-

tion in ordet to avoid over-reliance by the public on

our Office? Have adequate steps been taken at the

Mumnicipalities Come Under
Ombudsman’s Jurisdiction

local level to manage information and access
requests?

2. How can local government bring greater clarity to
its own administrative practices?

3. Will local government be able to adopt clearly un-
derstood standards defining what is a conflict of in-
terest in matters such as contracting, land zoning
and development permits?

4. Will the local government institute administrative
appeal mechanisms to provide for the review and
possible resolution of what otherwise could be con-
sidered as an arbitrary or excessive exercise of a
statutory/by-law power?

5. Have adequate steps been taken at the local level to
manage the proclamation of the Freedom of
Information and Protection of Privacy Acf?

In an ideal world, the public would receive
services from government under laws,
rules, policies and procedures that were
fair, reasonable and equitable.

When a complaint is made, and we proceed to in-
vestigate, several things should be kept in mind in ad-
dressing the question of fairness:

1. We are not advocates for the person complaining
to our Oftice.

2. Once the decision has been made to file a formal
complaint which we accept jurisdiction over, we
provide full disclosure to the authority of the basis
on which the complaint is made.

3. When the investigation is complete, if the complaint
is not substantiated we provide reasons to the com-
plainant and to the authority. If the complaint is sub-
stantiated, we attempt to achieve a fair resolution.
One of the principal advantages to proclamation

will be the ability of our Office to deal with matters in a

holistic and integrated way. We will provide you with

our administrative fairness checklist, and we will try to
provide some consultations at the local level.

Our role is to ensure that local governments deal
with their constituents fairly. We do not replace your de-
cisions or even review decisions on their merits; our job
is to review the process by which a decision was reached.
We will respect the role of local government.
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Stronger Children -
Stronger Families Conference

Giving Voice

Donner la pa'fo\e

Designed by Randy Bell, a young native artist. A global symbol
of commitment to “giving voice” to children and families as
they build their future — and everyone’s future.

Named

Brent Parfitt

Deputy Ombudsman

June 18-23, 1994

University of Vlctorla

Purpose: to share experience, knowledge
and expertise on how the United Nations
Convention on the Rights of the Child can
have a positive impact on the lives of
children and families.

Participants: an international group of youth
government representatives, researchers,
pohcy m1kers and prdctltloners

Sponsors B.C. Ombudsman and University
of VlCtOI‘ld School of Chlld and Youth Care

The Conference is being held in the International
Year of the Family.

Si vous vous Seritez leseg dans vos dr01ts '
_face a un ministére ou uh organisme du.
gouvernement de “COIOI’I’lblC—
* Britannique, vous pou\}ez faxre appel a
~ 'POmbudsman. - ’

S L’Ombudsman peut VOlzlS COHSCIHCI‘ sur -
. les recours possibles ou faire enquete
- sur des problemes dans ‘des domaines .
“variés: sociaux, env1ronnement, acc1— ;

~ dents du travall educat on, etc. ©

/Vous pouvez- appeler, ecrlre, envoyer
~.unfax ou vous présenter au:. :

~ LOmbudsman de la Co lQ,_n_)b,ie; e

©.Britannique
- 202-1275 6e Avenue ou ost, o
Vancouver,C B.,V6H 1A6 .

- 660-1366
. sans frais: 1-800-661- 3%47
o Telecopleur. (604) 660-1691

reprmted from Annuaire 93194 (La Féderanon
5 Colomble-

francophones de I la

New Kid on the Block

Costa Rica Appoints an
Ombudsman

During the Conference a bi-lateral

n 1993 the position of Deputy

Ombudsman was created. Having a

Deputy enables me to meet the
needs of the public and our authorities
more efficiently and effectively. I con-
gratulate Brent Parfitt on his appoint-
ment.

The position of Deputy isa very im-
portant one to the work of the
Ombudsman. 1993 marked the first full
year of proclamation of the new author-
ities. The number of authorities will
have increased by over 2500 by 1995.
Many of the new authorities expect and
want personal contact with the
Ombudsman or her delegate at their
meetings and conferences. We have re-
lied solely on the resources of our Office
to educate the staff working for new au-
thorities. My Deputy and I perform
most of the public relations and educa-
tional work of the Office.

In the past, though the position was
not provided for in our statute, there was
a Deputy Ombudsman for Children and

Youth. That position was held by Brent
Parfitt and was created to give attention
to the special needs of children and
youth particularly in the wake of Canada
being a signatory to the UN Convention
on the Rights of the Child, in 1991. While
advocacy work on behalf of children and
youth continues to be important to our
Office,the Deputy and I now share the
work in this area with the Children and
Youth Team, who have had to assume
more responsibility. We hope that gov-
ernment over the coming year will pro-
vide an advocacy mechanism for chil-
dren that is given a public profile, that is
accessible to those it serves, properly re-
sourced and independent from govern-
ment. A recent Bill in Saskatchewan pro-
vides for a Child Advocate through the
Office of the Ombudsman.

The profile of the B.C. Office of the
Ombudsman has remained prominent
both nationally and internationally. The
Deputy and I remain committed to pro-
moting ombudsmanship at these levels.

n October Brent Parfitt attended the

inauguration of the first Ombuds-

man for Costa Rica, Sefior Rodrigo
Alberto Carazo, and brought greetings
from my Office, the International
Ombudsman Institute, and our federal
and provincial governments. Mr. Parfitt
spoke on the role of the Ombudsman in
providing services to vulnerable people
including persons with disabilities. A
copy of the video “Person to Person,”
developed by our Office with others, was
presented to Sefior Carazo’s office staft
who will translate it into Spanish.

agreement was signed by the Ombuds-
mans of Costa Rica and El Salvador,
pledging mutual support and co-
operation.

To strengthen our relationship with
this newest of Ombudsman’s Offices we
have proposed to link the conference
Stronger Children — Stronger Families to
a Costa Rican school classroom by inter-
active satellite. In addition, Sefior
Carazo’s father, a former President of
Costa Rica and a world renowned hu-
man rights activist, will be attending the
Conference as a presenter,

The creation of the Institution of Ombudsman in any country is not only
the sign of a healthy democracy, but also a reflection of the maturity and
confidence of those entrusted by the people to govern on their behalf.
The role of an Ombudsman
is not a threat to any democratic process, rather it is a guarantee that a
country is serious about enhancing its derocratic processes.

[Message from the International Ombudsman Institute]

NATIONAL OMBUDSMANS’
CONFERENCE

November 2-4, 1993
Toronto, Ontario

1e Ontario Ombudsman, Roberta Jamieson,
hosted the annual Canadian National Ombuds-
mans’ Conference.

Stephen Lewis, former Ambassador for Canada to
the United Nations, gave a dynamic presentation as the
keynote speaker on “Challenges on the International
Horizon.” He spoke of a resolution at the Vienna
Human Rights Conference calling for universal ratifica-
tion of the UN Convention on the Rights of the Child by

1995. If this happens, it will be the first Convention to
achieve universal consensus. We hope the Stronger
Children — Stronger Families Conference will promote
this ratification. The Conference will share information
on the Convention and its implementation with its 800
participants.

The topic, “Working Smarter: the Ombudsman in
a Time of Fiscal Restraint” challenged the Ombudsman
to become a catalyst for change. People are becoming
more questioning of government and asking it to “show
us,” and are not likely to accept shallow promises. Can
an Ombudsman be part of the solution in a cost-effec-
tive manner? Two solutions were posed. The
Ombudsman can empower people, can become proac-
tive rather than reactive by interacting with government
respectfully, co-operatively and within its mandate. The
Ombudsman could consider developing a mediation
process to resolve a complaint prior to an investigation.

An address entitled, “Accountability vs. Independ-
ence” dealt with the dilemma faced by Ombudsman

Offices. Even as independent Officers of the Legislature,
Ombudsmans recognize their need to be accountable.
Some jurisdictions have Special Committees of the
Legislature to provide an accountability mechanism.

There is a danger that such Committees could fetter
the independence of the Ombudsman by establishing
rules and procedures. It is important that the indepen-
dence of the Office be guaranteed by its governing
statute. The Ombudsman should be seen as an Officer
of the Legislature, not as a servant. Ombudsmans are
unique in that they can recommend not only what is le-
gal but what is fair and reasonable. They can comment
on systems, on inequity and unreasonableness, matters
often beyond the scope of the courts. Delegates ex-
changed ideas on how to become more accountable
while remaining independent.

B.C. will host the 1994 National Ombudsmans’
Conference, June 16-18 in Victoria. Many of its delegates
will also attend the Stronger Children — Stronger
Families Conference.
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